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St.  Louis  S.  W.  Ry.    Co.  v.  Smith. 

[Supreme  Court  of  Arkansas^  March  14^  1903.) 

[73  S.  W.  Rep.  101.] 

Compensation  for  Services — Parties  Liable— Company  Incorporated 
In  Two  States. 
A  servant  employed  by  a  corporation  created  under  the  laws  of  one 
state,  and  operating  a  railroad  commencing  at  the  terminus  of  a  railway 
company  of  the  same  name,  organized  under  the  laws  of  another  state, 
could  not  hold  the  latter  company  liable  for  the  services  so  rendered  ; 
the  two  companies  being  distinct,  and  there  being  no  evidence  that  they 
were  jointly  liable. 

Appeal  from  Circuit  Court,  Miller  County;  Joel  D.  Con- 
way, Judge. 

Action  by  W.  M.  Smith  against  the  St.  Louis  Southwestern 
Railway  Company.  From  a  judgment  of  the  circuit  court  in 
favor  of  plaintiff  on  appeal  by  defendant  from  a  default  judg- 
ment for  plaintifi  rendered  in  justice  court,  defendant  appeals. 
Reversed. 

Gaughan  &  Tifiord  and  Saml.  H.  West,  for  appellant. 

HUGHES,  J.  On  April  30,  1901,  the  appellee  recovered  a 
judgment  by  default  against  the  appellant,  the  St.  Louis 
Southwestern  Railway  Company,  in  the  sum  of  $35.29,  before 
W.  J.  Smithers,  a  justice  of  the  peace  of  Miller  county,  on  a 
claim  for  labor  alleged  to  have  been  rendered  for  the  appel- 
lant. From  this  judgment  an  appeal  was  taken  to  the  circuit 
court,  where,  upon  a  new  trial,  judgment  was  rendeied  for 
the  appellee  for  said  sum  of  $35.29.  From  this  judgment  an 
appeal  was  taken  to  this  court. 

The  evidence  in  the  case  shows  that  the  labor,  the  value  of 
which  now  sued  for,  was  performed  in  the  state  of  Texas  for 
the  St.  Louis  Southwestern  Railway  Company  of  Texas, 
which  was  incorporated  in  the  state  of  Texas,  and  whose  line 
extends  from  Texarkana,  on  the  line  between  Arkansas  and 
Texas,  into  the  state  of  Texas,  and  that  it  is  a  distinct  and 
separate  corporation  and  entity  from  the  St.  Louis  South- 
western Railway  Company,  which  was  incorporated  under  the 
laws  of  Missouri,  and  extends  to  Texarkana  only.  Smith  was 
employed  and  worked  for  the  St.  Louis  Southwestern  Rail- 
way Company  of  Texas,  and  it  alone  was  liable  to  him,  and 
the  St.  Louis  Southwestern  Railway  Company  is  not  shown 
to  have  owed  him  anything.  There  was  no  evidence  that  the^ 
two  companies  were  jointly  liable.  St.  Louis  Southwestern 
Ry.  Co.  V.  Gate  City  Co-op.  Grocery  Co.  (Ark.)  65  S.  W.  706. 

The  judgment  of  the  circuit  court  is  reversed,  and  judgment 
will  be  rendered  here  for  the  appellant. 
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Pullman  Company,  PIff.  in  Err.,  v.  Wirt  Adams, 

State  Revenue  Agent. 

{Argued  and  submitted  December  /p,  igo2.    Decided  March  ^,  rgoj.) 

[23  Snp.  Ct.  Rep.  494.] 

Commerce — Privilege  Tex— On  Sleeping  Cer  Compenies. 

The  privilefire  tax  imposed  by  Miss.  Code  1892,  ^  5317, 3387,  on  sleepingr 
and  palace  car  companies  carryingr  passengers  from  one  point  to  another 
within  the  state,  cannot  be  deemed  an  unconstitutional  regulation  of 
commerce  because  of  the  declaration  in  Miss.  Const.  §  195,  that  sleeping 
car  companies  are  common  carriers  and  subject  to  liability  as  such, 
where  such  provision  is  regarded  by  the  state  courts  a«  imposing  no 
obligation  on  the  company  to  transport  local  passengers. 

In  Error  to  the  Supreme  Court  of  the  State  of  Mississippi 
to  review  a  judgment  affirming  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  an  action  to  recover  privilege  taxes 
from  a  sleeping  car  company.     Affirmed. 

See  same  case  below,  78  Miss.  814,  30  So.  757. 
The  facts  are  stated  in  the  opinion. 

Messrs.  William  Burry  and  J.  S.  Runnells  for  plaintiff  in 
error. 

Messrs.  Marcellus  Green,  W.  R.  Harper,  and  W.  H.  Potter 
for  defendant  in  error. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  taxes,  brought  by  the  revenue  agent 
of  the  state  of  Mississippi  against  the  Pullman  Company. 
The  defendant  in  due  form  raised  the  objection  that  the  tax 
law  was  void  as  an  interference  with  commerce  between  the 
states.  Judgment  was  given  for  the  plaintiff  in  the  local  state 
court,  and  the  judgment  was  affirmed  by  the  supreme  court  of 
the  state.  78  Miss.  814,  30  So.  757.  The  case  then  was 
brought  here  by  writ  of  error. 

The  tax  in  question  was  imposed  by  the  following  sections 
of  the  Mississippi  Code  of  1892:  **§  3317.  A  tax  on  privileges 
is  levied  as  follows,  to  wit :  .  .  .  g  3387-  Sleeping  car 
companies:  On  each  sleeping  and  palace  car  company  carry- 
ing passengers  from  one  point  to  another  within  the  state, 
$100,  and  25  cents  per  mile  for  each  mile  of  railroad  track 
over  which  the  company  runs  its  cars.'*  We  assume  that  the 
last  words  mean  what  afterwards  was  expressed  by  an  amend- 
ment, ** over  which  the  company  runs  its  cars  in  this  state.** 

The  Pullman  Company  is  an  Illinois  corporation.  Its  sleep- 
ing cars  were  carried  by  various  railroad  companies,  and  all 
of  them  were  carried  into  the  state  from  another  state,  or  out 
"of  the  state  to  another  state,  or  both.  But  such  cars  in  their 
passage  also  carried  passengers  from  point  to  point  within  the 
state,  and  a  specific  fare  was  collected  by  the  servants  of  the 
Pullman  Company.  The  company  attempted  by  pleas  and  by 
an  offer  of  evidence  to  bring  before  the  court  the  fact  that  its 
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receipts  from  this  class  of  passengers  did  not  equal  the  ex- 
penses chargeable  against  such  receipts.  It  contended  that 
these  facts  would  show  that  the  business  within  the  state  was 
merely  a  burden  on  its  commerce  between  the  states,  while  at 
the  same  time,  it  argued,  it  was  compelled  to  assume  that 
burden  by  §  195  of  the  state  Constitution,  which  declares 
sleeping  car  companies  to  be  common  carriers  and  subject  to 
liability  as  such.  The  pleas  were  held  bad  on  demurrer,  the 
evidence  was  rejected,  and  the  jury  was  instructed  to  find  for 
the  plaintifi  on  the  facts  admitted.  These  rulings  and  the 
refusal  of  the  court  to  declare  the  above-mentioned  §  3387 
unconstitutional  are  the  errors  assigned. 

If  the  clause  of  the  state  Constitution  referred  to  were  held 
to  impose  the  obligation  supposed  and  to  be  valid,  we  assume 
without  discussion  that  the  tax  would  be  invalid.  For  then 
it  would  seem  to  be  true  that  the  state  Constitution  and  the 
statute  combined  would  impose  a  burden  on  commerce  be- 
tween the  states  analogous  to  that  which  was  held  bad  in 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L.  Ed.  649,  11  Sup. 
Ct.  Rep.  851.  On  the  other  hand,  if  the  Pullman  Company, 
whether  called  a  common  carrier  or  not,  had  the  right  to 
choose  between  what  points  it  would  carry,  and  therefore  to 
give  up  the  carriage  of  passengers  from  one  point  to  another 
within  the  state,  the  case  is  governed  by  Osborne  v.  Florida, 
164  U.  S.  650,  41  L.  Ed.  586,  17  Sup.  Ct.  Rep.  214.  The 
company  cannot  complain  of  being  taxed  for  the  privilege  of 
doing  a  local  business  which  it  is  free  to  renounce.  Both 
parties  agree  that  the  tax  is  a  privilege  tax. 

As  the  validity  of  the  tax  is  thus  bound  up  with  the  effect  of 
the  section  of  the  state  Constitution,  we  think  that  the  Pull- 
man Company  was  entitled  to  know  how  it  stood  under  the 
latter,  and  that  a  judgment  against  it  could  not  be  justified  by 
reasoning  which  leaves  that  point  obscure.  We  are  some- 
what embarrassed  in  dealing  with  the  case,  because  we  are 
not  quite  certain  whether  we  rightly  interpret  the  intimations 
upon  the  subject  in  the  judgment  under  review.  If  the  Con- 
stitution of  Mississippi  should  be  read  as  imposing  an  obliga- 
tion to  take  local  passengers,  the  question  for  us  might  be 
which,  if  not  both,  the  clause  of  the  Constitution  or  the  tax 
act,  is  invalid.  But  we  assume  that  the  opinion  of  the 
supreme  court  of  Mississippi  intends  to  meet  the  difficulty 
frankly,  and  when  it  says  that  the  argument  against  the  tax 
drawn  from  the  above  interpretation  of  the  Constitution  is 
fallacious,  we  take  it  as  meaning  that  no  such  interpretation 
will  be  attempted  in  the  future,  and  we  take  it  so  the  more 
readily  that  we  can  see  no  ground  for  a  different  view.  If  we 
are  right  in  our  understanding  the  judgment  of  the  supreme 
court  was  correct  for  the  reason  sufficiently  stated  above. 

Judgment  affirmed. 
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Hale  v.  Kansas  City  Southern  Ry.  Co. 

{Circuit  Court  of  Appeals,  Fifth  Circuit,  February  j,  /goj») 

[120  Fed.  Rep.  735.] 

IMatter  and  Servant — Injury  of  Servant— Fellow  Servants. 

Where,  as  in  Louisiana,  the  liability  of  a  master  for  an  injury  of  an* 
employee  by  the  neg'ligence  of  a  fellow  servant  is  a  matter  of  fi^eneral 
law,  not  affected  by  statute,  a  railroad  company  is  not  liable  for  the 
injury  of  one  member  of  a  train  crew,  which  occurred  through  the 
negrlifcence  of  another  member  of  the  same  crew,  and  without  fault  or 
negligence  on  the  part  of  the  company. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Louisiana. 

W.  P.  Hall,  for  plaintiff  in  error. 

J.  D.  Wilkinson,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK.  and  SHELBY,  Circuit 
Judges. 

PER  CUklAM.  In  the  Supreme  Court  of  the  state  of 
Louisiana  the  liability  of  an  employer  to  an  employee  for 
damages  resulting  from  the  negligence  of  a  co-employee  or 
fellow  servant  is  considered  a  question  of  general  law  and  not 
controlled  by  any  express  statute.  See  Hubgh  v.  New  Orleans 
&  CarroUton  R.  R.  Co.,  6  La.  Ann.  49^,  54  Am.  Dec.  56s; 
Satterly  v.  Morgan,  35  La.  Ann.  1166;  Towns  v.  Railroad 
Co.,  37  La.  Ann.  630,  55  Am.  Rep.  508;  Wallis  v.  Railroad  & 
Steamship  Co.,  38  La.  Ann.  160;  Dandie  v.  Railroad  Co.,  42 
La.  Ann.  689,  7  South.  792;  Bell  v.  Lumber  Co.,  107  La. 
725,  31  South.  994.  In  Mexican  Central  R.  R.  Co.  v. 
Sprague,  52  C.  C.  A.  318,  114  Fed.  544,  this  court  found  from 
the  record  and  evidence  that  under  the  specific  laws  of 
Mexico,  as  construed  by  the  Mexican  courts,  the  common-law 
doctrine  as  to  the  nonliability  of  an  employer  for  the  negligence 
of  a  fellow  servant  did  not  exist  in  Mexico.  In  Rail- 
road Co.  V.  McDuffey,  25  C.  C.  A  247,  79  Fed.  934,  the  Cir- 
cuit Court  of  Appeals  jfor  the  Second  Circuit  held  upon  proof 
that  under  articles  1053  and  1054  of  the  Civil  Code  of  Canada, 
as  construed  by  the  Canadian  courts,  ''where  an  accident 
causing  injury  to  a  servant  was  the  result  of  the  negligence  of 
a  fellow  servant,  the  employer  would  nevertheless  be  liable 
in  damages  to  the  injured  person,*'  etc.  These  last  two  men- 
tioned cases,  and  others  to  the  same  purport,  cited  by  counsel' 
for  plaintiff  in  error,  turned  upon  local  laws  and  their  proper 
construction,  and  are  not  applicable  in  the  instant  case. 
Under  the  late  decisions  of  the  Supreme  Court  of  the  United 
States  the  employees  of  a  railroad  company  specifically 
engaged  in  operating  a  train  of  the  company  are  fellow  serv- 
ants, and,  under  the  general  law,  for  the  damages  to  one 
through  the  negligence  of  the  other  the  employer,  without 
fault  himself,  is  not  liable.  See  Railroad  Company  v.  Baugh^ 
149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772;  New  England 
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Railroad  Co.  v.  Conroy,  17s  U.  S.  323,  20  Sup.  Ct.  85,  44  L. 
Ed.  181.  As  the  petition  and  amended  petition  in  this  case 
show  that  the  damages  sued  for  were  caused  through  the  neg- 
ligence of  fellow  servants  of  the  deceased,  and  in  no  wise 
show  any  negligence  attributable  to  the  railway  company,  the 
Circuit  Court  properly  sustain  the  demurrer  to  the  said  peti- 
tions, and  dismissed  the  suit. 

The  decision  of  the  Circuit  Court  is  affirmed. 


Boyle  v.  Union  Pac.  R  Co. 

{Supreme  Court  0/  Uf ah,  March  27, 1903,) 

[71  Pac.  Rep.  988.] 

Appeal. 

Cases  appealed  to  the  Supreme  Court  must  be  heard  and  decided  on 
the  record  made  in  the  trial  court. 

Same — Bill  of  Exceptions — Amendment. 

Const,  art.  8,  §  9,  provides  that  ar  appeal  shall  be  on  the  record  made 
in  the  court  below,  under  such  regulations  as  may  be  provided  by  law. 
Rev.  St.  1898,  §  3286,  requires  the  judge  before  whom  a  case  has  been 
tried  to  settle,  sign,  and  certify  to  the  bill  of  exceptions ;  section  3290 
provides  that  where,  for  certain  reasons,  the  bill  of  exceptions  is  not 
settled  by  the  trial  judge,  it  shall  be  settled  and  certified  in  such  man- 
ner as  the  Supreme  Court  may  direct ;  and  Sup.  Ct.  Rule  25  provides 
that,  where  a  trial  judge  is  absent  from  the  state,  or  refuses  to  settle  a 
bill  of  exceptions,  it  may  be  settled  by  a  justice  of  that  court :  held, 
that  the  Supreme  Court  cannot  allow  amendmeats  to  be  made  to  a  bill 
of  exceptions  after  it  has  been  signed,  certified>  and  allowed  by  the 
trial  judge. 

Nonsuit. 

Where  the  question  of  plaintiff's  contributory  negligence  was  not 
made  a  basis  for  the  motion  for  a  nonsuit  in  the  trial  court,  it  cannot  t>e 
considered  on  appeal. 

Master's  Duty  to  Furnish  Safe  Appliances.* 

A  master  owes  his  servant  the  duty  of  providing  his  machinery  with 
the  same  kind  of  appliances,  or  appliances  equally  as  safe,  as  those  in 
general  use  by  men  of  ordinary  prudence  who  are  engaged  in  the  same 
kind  of  business. 

Same —  I  nspection —  Repairs. 

It  is  not  only  a  master's  duty  to  his  servant  to  provide  his  machinery 
with  reasonably  safe  appliances,  but  it  is  also  his  duty  to  use  ordinary 
care  in  looking  after,  inspecting,  and  keeping  them  in  repair. 

Same. 

Where  a  railroad  company  transferred  a  car  used  for  the  shipment  of 
supplies  to  hotels  along  the  route  from  the  passenger  to  the  freight 
service,  it  was  its  duty  to  provide  it  with  necessary  appliances  ordina- 
rily used  on  cars  in  the  freight  service  to  enable  the  employees  whose 
duties  required  them  to  pass  from  one  car  to  another  while  the  train 
was  in  motion  to  do  so  without  unnecessary  risk  or  danger. 

Injury  to  Conductor — Contributory  Negligence — Stepping  on  Defective 

Brake. 

While  in  the  performance  of  his  duty,  a  conductor  of  a  freight  train 

stepped  on  a  brake  in  attempting  to  pass  over  a  car,  the  brake  being  the 

only  means  of  assistance  to  him,  and  was  injured  by  reason  of  its  being 

*See  foot-note  appended  to  Gustafson  v.  Seattle  Traction  Co.  (Wash.)» 
3  R.  R.  R.  176,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  176. 
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defective :  held,  that  he  was  not  gtiilty  of  oontributorj  negligence  as  a 
matter  of  law. 

Same — Same — Same. 

Whether  a  conductor  of  a  freight  train,  who  was  injured  in  passing 
along  his  train  while  in  motion,  was  exercising  due  care  and  caution, 
held,  under  the  facts,  to  be  a  question  for  the  jury. 

Matter's  Duty  as  to  Rules.f 

Where  a  master  has  a  large  number  of  persons  employed,  and  the 
safety  of  the  employment  mainly  depends  on  that  all  of  the  employees 
perform  their  duties  at  stated  times  and  in  a  given  manner,  it  is  the 
duty  of  the  master  to  promulgate  and  furnish  the  employees  with  suit- 
able rules  for  their  guidance  and  safety. 

Violation  of  Rule  as  Defense— Abrogation. 

A  conductor  was  injured  while  running  his  train  in  violation  of  a  rule 
governing  the  movements  of  the  company's  trains,  but  was  doing  so 
under  a  time  order,  which,  in  effect,  authorized  him  to  ignore  the  rules. 
The  rule  had  never  been  observed  when  trains  were  run  under  time 
orders :  held,  that  the  company  could  not  interpose  the  violation  of  the 
rule  as  a  defense  to  an  action  by  the  conductor. 

Bartch,  J.,  dissenting. 

Appeal  from  District  Court,  Summit  County;  S.  W. 
Stewart,  Judge.. 

Action  by  Daniel  L.  Boyle  against  the  Union  Pacific  Rail- 
road Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

On  the  26th  day  of  May,  1900,  plaintiff  was,  and  for  13  years 
prior  thereto  had  been,  employed  by  defendant  corporation 
as  a  freight  conductor.  On  the  day  in  question  (May  26, 
1900)  he  was  in  charge  of  a  freight  train  consisting  of  44  cars 
and  a  caboose.  The  train  was  en  route  from  Ogden,  Utah, 
to  Omaha,  Neb.  Attached  to  the  train,  and  immediately  in 
front  of  the  caboose,  was  what  is  known  as  a  '^hotel  supply" 
car,  which  was  used  to  ship  and  supply  vegetables  and  meats 
to  hotels  along  the  railroad  between  Omaha  and  Ogden. 
This  car  would  not  couple  automatically  with  the  coupler  on 
the  caboose,  which  made  it  necessary  to  couple  it  with  link 
and  pin,  thereby  making  the  distance  between  it  and  the 
caboose  so  great  that  plaintiff  and  other  employees  of  the 
defendant  company  who  were  operating  the  train  could  not 
step  from  the  top  of  one  car  to  the  other.  It  was  without 
doors  in  the  ends,  and  had  no  platform,  end  ladders,  grab  or 
hand  irons.  In  fact,  it  was  without  any  of  the  equip- 
ments and  conveniences  necessary  to  enable  plaintiff  and  the 
other  members  of  the  train  crew  to  pass  through  or  over  it 
from  the  caboose  to  the  other  cars.  The  car  in  question  was 
equipped  for  and  belonged  to  the  passenger  service,  but  was 
sometimes  placed  in  and  hauled  with  the  freight  cars. 

Plaintiff  left  Ogden  at  about  4:10  in  the  morning,  and 
arrived  at  Echo  at  10  o'clock  a.  m.  Having  stopped  at  sev- 
eral stations  between  the  two  points  to  load  and  unload 
freight,  he  was  behind   time.     At  Echo  he  received  an  order 

tSee  note  appended  to  Wright's  Adm'r  v.  Southern  Ry.  Co.  (Va.),  5 
R.  R.  R.  438,  28  Am.  A  Eng.  R.  Cas.,  N.  8.,  438. 
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to  meet  a  certain  freight  train  at  Emery,  the  next  station, 
¥?bich  is  about  nine  miles  east  of  Echo.  Being  behind  time, 
he  also  got  what  is  known  as  a  '^time''  order,  which  informed 
him  that  two  passenger  trains  coming  west,  and  traveling  at 
the  rate  of  50  or  60  miles  an  hour,  would  pass  Castle  Rock 
without  stopping;  one  at  11:30  a.  m.,  and  the  other  10  min- 
utes later.  Castle  Rock  is  the  next  station,  and  about  6k 
miles  east  of  Emery.  Plaintiff  had  the  right,  under  this  time 
order,  to  either  side-track  his  train  and  wait  at  Emery  until 
the  passenger  trains  passed,  or  to  go  on  to  Castle  Rock,  pro- 
vided he  had  sufficient  time  to  make  the  run  and  side-track 
before  the  arrival  there  of  the  passenger  trains.  Plaintiff  left 
Echo  at  10:28,  and  it  was  agreed  between  him  and  the  engi- 
neer that  if  they  found  the  freight  tiain  they  were  to  meet 
side-tracked  at  Emery  they  would  go  on  to  Castle  Rock  with- 
out stopping,  as  they  would  be  compelled  to  stop  over  at 
Emery  for  12  hours  if  they  side-tracked  there  for  the  passenger 
trains,  whereas  by  going  on  this  delay  would  be  avoided. 
They  arrived  at  Emery  at  11 :04or  11 :05,  and  found  the  freight 
train  side-tracked,  and  went  on  without  stopping,  expecting 
to  reach  Castle  Rock  before  the  arrival  of  the  passenger 
trains  which  were  to  pass  there  at  1 1 :30.  The  schedule  time 
between  Emery  and  Castle  Rock  for  plaintiff's  train  was  40 
minutes,  but,  as  will  be  observed,  on  this  occasion  he  had  but 
2;  or  26  minutes  in  which  to  make  the  run.  According  to 
his  own  testimony,  this  was  "short  time,'*  even  if  his  train 
met  with  no  delays.  A  single  stop,  however  short,  would 
have  made  it  impossible  for  him  to  get  his  train  to  Castle 
Rock  before  the  arrival  there  of  the  passenger  trains.  The 
record  shows  that,  while  it  was  not  compulsory  for  him  to  do 
so,  yet  under  the  time  order  he  was  expected  to  go  on  to 
Castle  Rock,  provided  he  could  get  his  train  there  in  time  to 
clear  the  main  track  for  the  passenger  trains.  The  record 
also  shows  that  it  was  not  only  necessary,  but  the  duty  of 
plaintiff,  the  time  being  short,  for  him  to  be  at  the  head  of 
his  train  after  it  left  Emerv.  Soon  after  passing  Emery  he 
started  to  go  to  the  head  of  the  train,  and  in  order  to  get  on 
top  of  and  over  the  hotel  supply  car,  he  set  a  hand  brake  that 
was  at  the  end  and  attached  to  the  car.  The  brake  when  set 
was  held  in  place  by  a  small  piece  of  iron  known  as  a  'Mog," 
which,  a«s  the  brake  was  tightened  caught  in  the  teeth  of  a 
ratchet  wheel.  Plaintiff,  having  no  other  means  of  passing 
over  the  car,  stepped  on  top  of  the  brake  thus  fastened,  and 
placed  his  hands  on  the  roof  of  the  car,  and  was  in  the  act  of 
pulling  himself  onto  the  top  thereof,  when  the  brake  on 
which  he  was  standing  came  loose  and  turned,  and,  there 
being  no  grab  or  hand  irons  on  the  car  for  him  to  hold  to,  he 
was  thrown  from  the  train,  and  run  over,  which  resulted  in 
the  loss  of  one  foot  and  permanent  injury  to  the  other.  On 
former  occasions  he  had  with  safety  and  in  the  same  manner 
climbed  onto  other  cars  constructed  and  equipped  similarly 
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to  the  one  in  question.  One  witness  testified  that  soon  after 
the  accident  he  examined  the  brake,  and  found  it  to  be  so 
loose  that  the  ^Mog"  played  back  and  forth  over  the  ratchet 
wheel,  and  that  the  ''dog"  contained  a  small  nick,  that 
appeared  to  be  an  old  defect,  which  defect  added  to  the 
inefficiency  of  the  brake. 

The  foregoing  are,  in  substance,  the  facts  relied  upon  by 
plaintiff  for  a  recovery. 

When  plaintiff  rested,  defendant  moved  for  a  nonsuit  in  the 
following  terms:  ''Comes  now  the  defendant,  and  moves  the 
court  for  a  nonsuit  in  this  case,  for  the  reason  that  plaintiff 
has  failed  to  sustain  the  allegations  of  the  complaint  in  this: 
(i)  That  plaintiff  has  failed  to  show  that  he  exercised  due 
care,  or  was  without  fault,  in  attempting  to  cross  from  said 
caboose  onto  said  supply  car.  (2)  Plaintiff  has  failed  to  show 
that  the  failure  to  equip  said  car  in  the  manner  alleged  in  said 
complaint  made  the  duties  of  said  plaintiff  extraordinarily 
hazardous  or  dangerous,  and  that  said  plaintiff  was  ignorant 
of  said  condition;  and  for  the  further  reason  that  plaintiff 
has  not  established  the  fact  that  such  danger  was  not  so 
obvious  that  a  reasonably  prudent  man,  in  the  exercise  of 
such  urgent  duties  as  plaintiff  was  called  upon  to  perform, 
would  have  undertaken  to  perform.  (3)  The  plaintiff  has 
failed  to  show  any  pressing  or  urgent  necessity  for  plaintiff 
to  go  to  the  front  of  the  train,  and  cross  from  said  hotel  car. 
(4)  Plaintiff  has  failed  to  show  that  he  had  no  other  or  safer 
means  of  crossing  from  one  car  to  another.  (5)  Plaintiff  has 
failed  to  show  that  said  supply  car  was  negligently  or  care- 
lessly in  a  condition  of  disrepair,  in  this:  That  the  dog 
which  should  have  prevented  the  brake  wheel  upon  which 
plaintiff  stepped  from  turning  and  holding  it  fast  was  out  of 
order,  or  so  worn  that  it  did  not  hold  said  wheel  firmly,  and 
permitted  the  same  to  turn  when  plaintiff  stepped  thereon, 
which  was  unknown  to  plaintiff,  or  could  not  have  been  dis- 
covered by  him,  and  which  was  known  or  might  have  been 
known  to  defendant.  (6)  That  the  evidence  shows  that  the 
brake  wheel,  dog,  and  ratchet  were  in  reasonably  good  repair 
and  order,  and  they  would  hold  the  brake  when  used  for  any 
use  for  which  intended  to  be  used.  That  the  extraordinary 
use  made  by  plaintiff  of  this  brake  was  uncalled  for  and 
unexpected,  and  one  that  the  brake  was  not  calculated  to  sus- 
tain.** The  motion  was  overruled,  to  which  ruling  defend- 
ant duly  excepted. 

Defendant  introduced  testimony  which  tended  to  show  that 
the  brake  on  the  car  was  in  good  order  and  repair  at  the  time 
of  the  accident.  It  also  introduced  in  evidence  certain  rules  * 
regulating  the  running  and  management  of  its  trains,  at  the 
time  of  the  accident.  So  far  as  material  to  this  case,  they  are 
as  follows:  "Conductors  and  engineers  will  be  held  equally 
responsible  for  the  violation  of  any  rule  governing  the  safety  of 
their  trains,  and  they  must  take  every  precaution  for  the  pro- 
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tecti on  of  their  trains,  even  if  not  provided  by  the  rules." 
•*Rule  90.  No  train  must  leave  a  station  expecting  to  meet 
or  to  be  passed  at  the  next  station  by  a  train  having  the  right 
of  track,  unless  it  has  full  schedule  time  to  make  the  meeting 
or  passing  point  and  clear  the  track  by  the  time  required  by 
Rule  86;"  which  provides  that,  "When  a  train  of  inferior 
class  meets  a  train  of  superior  class  on  a  single  track,  the 
train  of  inferior  class  must  take  the  siding,  and  clear  the 
train  of  superior  class  ten  minutes.  * ' 

Mr.  Knoder,  who  was  the  engineer  on  plaintifi*s  train  at  the 
time  of  the  accident,  and  in  defendant's  employ  at  the  time 
of  the  trial,  was  called  as  a  witness  for  defendant,  and  on 
cross-examination  testified  as  follows:  **0.  Your  attention 
has  been  called  to  Rule  No.  90.  I  will  ask  you  whether  that 
rule  is  observed  by  trains  running  on  schedule  time?  A.  No, 
sir.  Q.  How  long  has  that  condition  of  affairs  existed,  so 
far  as  you  know?  A.  Always.  Q.  You  said  to  Mr.  Young 
that  you  had  until  1 1 130  to  make  Castle  Rock.  Was  that  the 
instruction  that  you  received  in  your  time  order?  A.  Yes, 
sir;  as  long  as  we  had  time  to  make  Castle  Rock  by  11:30, 
it  was  our  duty  to  do  so.  I  have  been  an  engineer  about  four- 
teen years.'* 

The  issues  were  tried  by  a  jury,  who  returned  a  verdict  for 
plaintiff,  and  assessed  his  damages  at  $10,000.  Defendant 
appeals. 

After  the  appeal  in  this  case  had  been  perfected,  appellant 
made  a  motion,  supported  by  affidavit  of  its  counsel,  to  amend 
the  record  by  including  therein  certain  copies  of  requests  for 
instructions  to  the  jury  made  by  defendant  at  the  trial  of  the 
case  and  refused  by  the  court,  which  requests  were  lost,  and 
therefore  were  not  made  a  part  of  the  bill  of  exceptions ;  also 
to  include  in  the  bill  of  exceptions  certain  exceptions  taken  by 
defendant  to  instructions  given  by  the  court  to  the  jury.  It 
appears  from  the  aflSdavit  of  the  stenographer  who  reported 
the  case  that  the  exceptions  appear  in  his  stenographic  notes, 
and  were  transcribed  by  him.  The  exceptions  referred  to 
were  omitted  from  the  bill  of  exceptions  through  the  inad- 
vertence and  oversight  of  defendant's  counsel,  and  the  mis- 
take was  not  discovered  until  after  the  appeal  was  taken  and 
appellant  served  with  a  copy  of  respondent's  brief  in  the  case. 

Le  Grand  Young,  for  appellant. 

W.  L.  Maginnis  and  A.  J.  Weber,  for  respondent. 

McCARTY,  J.,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

It  will  be  observed  that  appellant  not  only  asked  permission 
to  amend  the  bill  of  exceptions  by  incorporating  therein 
matters  which  appear  in  the  reporter's  transcript  of  the  pro- 
ceedings, and  omitted  from  the  bill  of  exceptions,  but  to  sub- 
stitute copies  of  papers  that  were  lost  before  the  bill  of 
exceptions  was  prepared,  and  make  such  copies  a  part  of  the 
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record  oo  appeaL  A  judge  before  whom  a  case  has  been  tried 
maj,  on  a  proper  shoi^'ing,  allow  copies  of  lost  papers  to  be 
nbstitoted  and  incorporated  into  the  bill  of  exceptions,  as  the 
record  riiows  was  done  in  this  case,  together  with  other 
material  matters  that  have  been  omitted ;  bat  this  court  pos- 
sesses no  such  authority.  Cases  appealed  most  be  heard  and 
decided  apon  the  record  made  in  the  coort  from  which  the 
appeal  is  taken,  3  Ency.  PL  &  Pr.  p.  502 ;  Hayne,  New  Trial 
&  Appeal,  S  271;  Elliott,  App.  Proc.  §  206. 

Section  9,  arL  8,  of  the  Constitution  of  this  state,  so  far  as 
material  here,  provides:  ''From  all  final  judgments  of  the 
district  courts  there  shall  be  a  right  of  appeal  to  the  Supreme 
Court  The  appeal  shall  be  upon  the  record  made  in  the 
court  below,  and  under  such  regulations  as  may  be  provided 
by  law/'  The  "regulations'*  are  found  in  sections  3286-3290, 
Rev.  St.  1898.  Section  3286  provides  that  the  judge  before 
whom  a  case  has  been  tried  must  settle  the  bill  of  exceptions, 
and  must  sign  and  certify  to  the  same.  Section  3290  in  part 
provides  as  follows :  ' '  If  such  judge,  referee,  or  judicial  officer 
before  the  bill  of  exceptions  is  settled,  dies,  is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  re- 
fuses to  settle  the  bill  of  exceptions,  or  if  no  mode  is  pro- 
vided by  law  for  the  settlement  of  the  same,  it  shall  be 
settled  and  certified  in  such  mannei  as  the  supreme  court 
may,  by  its  orders  or  rules,  direct."  Rule  25  of  this  court,  so 
far  as  material  in  this  case,  provides  as  follows:  ''If  any 
judge  before  whom  a  cause  has  been  tried  or  heard  is  absent 
from  the  state  or  refuses  to  settle  a  bill  of  exceptions,  or  if  no 
mode  is  provided  by  law  for  the  settlement  of  the  bill  of  ex- 
ceptions in  any  case,  then  the  bill  of  exceptions  may  be 
settled,  allowed  and  certified  by  the  chief  justice,  or  any  one 
of  the  judges  of  this  court."  It  will  readily  be  observed  that 
under  the  foregoing  provisions  of  the  Constitution  and  statute 
and  the  above  rule  of  this  court  the  amendment  asked  for  by 
appellant  cannot  be  allowed.  Aside  from  any  constitutional 
or  statutory  restriction  or  court  rules,  it  would  not  only  be 
unfair  to  the  trial  court  for  this  court  to  permit  amendments  to 
be  made  to  bills  of  exception  after  they  have  been  signed, 
certified,  and  allowed  by  the  judge  who  tried  the  case,  but 
such  a  practice,  if  followed,  would  open  the  way  for  vexatious 
delays,  and  in  course  of  time  lead  to  infinite  confusion. 

We  will  now  consider  the  alleged  errors  as  assigned  by 
appellant  in  the  order  in  which  they  are  discussed  in  its  brief. 

Appellant's  first  contention  is  that  the  trial  court  erred  in 
overruling  its  motion  for  a  nonsuit  on  the  ground  that  the 
evidence  showed  that  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  that  such  negligence  consisted  in  running  his 
train  between  Emery  and  Castle  Rock  at  the  time  of  the 
accident  in  question  in  violation  of  the  schedule  and  printed 
rules  of  the  company,  thereby  creating  the  necessity,  if  any 
existed,  for  him  to  go  from  the  caboose  to  the  head  end  of  the 
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train.  Counsel  for  the  appellant  has  devoted  much  time  and 
space  in  his  brief  to  the  discussion  of  this  phase  of  the  case. 
The  motion  for  a  nonsuit  is  not  based  on  this  ground.  By 
referring  to  the  motion,  which  is  set  out  in  full  in  the  state- 
ment of  facts,  it  will  be  seen  that  contributory  negligence  is 
not  made  a  basis  for  a  nonsuit.  This  court  has  repeatedly 
held  that  a  party  moving  for  a  nonsuit  is  required  to  state  in 
his  motion  the  specific  grounds  relied  on.  Therefore  we  can- 
not consider  these  alleged  elements  of  contributory  negli- 
gence, as  they  are  raised  for  the  first  time  in  this  court. 
Frank  v.  Min.  Co.,  19  Utah,  35,  56  Pac.  419;  Mclntyre  v. 
Ajax  Min.  Co.,  20  Utah,  323,  60  Pac.  552;  Lewis  v.  Min.  Co., 
22  Utah,  51,  61  Pac.  860;  Wild  v.  Union  Pacific  Ry.  Co.,  23 
Utah  265,  63  Pac.  886;  Palmer  v.  Marysville  Dem.  Pub.  Co., 
90  Cal.  168,  27  Pac.  21. 

It  may  be  contended  that,  notwithstanding  the  motion  for 
a  nonsuit  does  not  directly  charge  contributory  negligence,  it 
is  inferred  from  the  phraseology,  as  the  last  paragraph  of  the 
motion  contains  the  following  allegation :  **That  the  extra- 
ordinary use  made  by  plaintiff  of  this  brake  was  uncalled  for 
and  unexpected,  and  one  that  the  brake  was  not  calculated  to 
sustain."  The  trial  court  undoubtedly  held  this  to  be  a  suffi- 
cient allegation  to  raise  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  in  using  the  brake  as  a 
substitute  for  a  ladder  to  enable  him  to  climb  onto  the  car,  as 
the  order  overruling  the  motion  contains  the  following  para- 
graph: 

^'The  motion  for  a  nonsuit  in  this  case  appears  to  be  based 
upon  two  principal  grounds.  The  one  is  that  plaintiff  in 
doing  what  he  did  assumed  the  risk.  The  other  ground  is  that 
plaintiff  was  guilty  of  contributory  negligence.'' 

The  trial  court  having  treated  the  foregoing  paragraph  as 
an  allegation  of  contributory  negligence  on  the  part  of  plain- 
tiff in  stepping  on  the  brake  referred  to,  we  will,  for  the  pur- 
poses of  this  case,  adopt  the  same  view. 

The  rule  has  become  elementary  that  it  is  a  duty  the  master 
owes  to  his  servant  to  use  reasonable  care  and  prudence  for 
his  safety  by  providing  the  machinery  in  use  with  such 
appliances  as  will  enable  the  servant  with  ordinary  and  rea- 
sonable care  on  his  part  to  perform  the  duties  required  of  him 
without  danger  except  as  may  be  reasonably  incident  to  the 
business  or  employment  engaged  in.  That  is,  the  master  is 
required  to  provide  the  same  kind  of  appliances,  or  appliances 
equally  as  safe,  as  those  in  general  use  by  men  of  ordinary 
prudence  who  are  engaged  in  the  same  kind  of  business. 
Bailey's  Mast.  Liab.  pp.  15,  16,  and  cases  cited;  Sherman  & 
Redfield,  Neg.  §  194;  Pool  v.  So.  Pac.  Co.,  20  Utah,  210,  58 
Pac.  326.  It  is  not  only  the  master's  duty  to  provide  his  serv- 
ants with  reasonably  safe  appliances,  but  it  is  also  his  duty  to 
use  ordinary  care  in  looking  after,  inspecting,  and  keeping 
them  in  repair.  Sherman  &  Redf.  Neg.  §  195;  Bailey's  Mast. 
Liab.  p.  loi.     Testing  the  facts  in  this  case  by  the   foregoing 
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rules,  we  do  not  think  that  such  a  case  of  contributory  negli- 
gence was  made  out  as  would  justify  a  court  in  taking  the  case 
from  the  jury  and  granting  a  nonsuit. 

When  the  defendant  company  transferred  the  .  car  referred 
to  from  the  passenger  service  to  that  of  the  freight,  it  was  its 
duty  to  provide  it  with  the  necessary  appliances  that  are  ordi- 
narily used  on  and  attached  to  cars  used  in  the  freight 
department,  and  to  use  ordinary  care  in  inspecting  such 
appliances  and  keeping  them  in  repair,  so  as  to  enable  plain- 
tifi  and  other  employees  of  the  company,  whose  duties  re- 
quired them  to  pass  from  one  car  to  another  while  the  train 
was  in  motion,  to  do  so  without  incurring  unnecessary  risks, 
or  exposing  themselves  to  unnecessary  dangers.  The  defend- 
ant having  failed  to  provide  such  appliances,  it  cannot,  there- 
fore, be  held  as  a  legal  proposition  that  because  plaintifi, 
while  in  the  performance  of  his  duties,  attempted  to  pass  over 
this  car,  and  in  so  doing  stepped  on  the  brake — the  only 
means  at  his  command  to  assist  him — he  was  guilty  of  con- 
tributory negligence.  In  view  of  all  the  circumstances  lead- 
ing up  to  the  injury  of  plaintiff,  as  shown  by  the  record,  the 
question  as  to  whether  he  used  that  degree  of  care  and  cau- 
tion that  a  man  of  ordinary  prudence,  understanding  the 
hazard  and  dangers  of  the  situation,  would  have  used  under 
the  same  or  similar  circumstances,  was  a  question  for  the 
determination  of  the  jury,  in  connection  with  the  question  of 
the  alleged  defect  in  the  brake;  and,  if  it  was  of  such  a  char- 
acter, that  the  company  knew,  or  by  the  exercise  of  reason- 
able care  would  have  known,  of  its  existence. 

It  is  urged  that,  independent  of  the  question  of  the  alleged 
contributory  negligence  of  plaintiff  in  using  the  brake  to  climb 
onto  the  car,  he  is  precluded  from  recovering  in  this  case  be- 
cause in  making  the  run  from  Emery  to  Castle  Rock  on  the 
day  of  the  accident  he  not  only  violated  the  schedule,  but  also 
the  printed  rules,  of  the  company.  The  rule  is  well  settled 
that  when  the  master  has  a  large  number  of  persons  em- 
ployed, and  the  safety  of  the  employment  mainly  depends 
upon  all  of  the  employees  performing  their  duties  at  stated 
times  and  in  a  given  manner,  it  is  the  duty  of  the  master  to 
promulgate  and  furnish  such  employees  with  suitable  rules 
and  regulations  for  their  guidance  and  safety.  Pool  v.  So.  Pac. 
Co.,  supra,  and  cases  cited;  Bailey's  Mast.  Liab.  p.  72.  And 
the  law  holds  the  servant  to  a  rigid  observance  of  such  rules, 
and  especially  so  where  the  employment  consists  of  operating 
and  running  numerous  railroad  trains,  and  the  safety  of  the 
traveling  public  is  also  involved.  There  are,  however,  excep- 
tions to  this  rule.  When  the  master  has  habitually,  either 
expressly  or  tacitly,  sanctioned  the  violation  of  the  rules,  or 
for  any  reason  suspended  them,  he  cannot  interpose  such  vio- 
lation to  defeat  a  recovery.  Wright  v.  So.  Pac.  Co.,  14  Utah, 
383,  46  Pac.  374;  Konold  v.  R.  G.  W.  Ry.,  21  Utah,  381,  60 
Pac.  1021,   17   Am.    &   Eng.  R.  Cas.,  N.  S.,   450,  81    Am.  St. 
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Rep.  693;  Fluhrer  v.  Ry.  Co.  (Mich.)  80  N.  W.  23,  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  463;  Nichols  v.  Chicago  Ry.  Co.  (Mich.) 
84  N.  W.  470.  The  undisputed  evidence  in  this  case  shoiwa 
that  when  trains  were  run  in  pursuance  of  time  orders  that 
paragraph  No.  90  of  the  printed  rules  of  the  company — and 
the  one  mainly  relied  upon  by  defendant  to  defeat  a  recovery 
— was  not  observed,  and  that  this  condition  of  affairs  had 
always  existed.  And  the  record  also  shows  that  when  a  time 
order  was  issued  to  a  conductor,  and  he  had  sufficient  time  to 
reach  the  stations  covered  by  the  order,  it  was  his  duty  to 
do  so  regardless  of  the  regular  schedule.  The  plaintifi  on  a 
former  occasion  made  the  run  from  Echo  to  Castle  Rock  in 
25  minutes.  On  the  day  in  question,  under  the  time  order 
issued  to  him,  he  had  26  minutes  in  which  to.  make  the  same 
run.  The  defendant,  having  by  its  own  orders  in  effect 
aathorized  the  plaintifi  to  ignore  its  rules,  cannot  now  be 
heard  to  complain  of  such  violation. 

Appellant  assigns  as  error  the  giving  of  certain  instructions 
to  the  jury  by  the  court,  and  the  court's  refusal  to  give  cer- 
tain instructions  asked  for  by  defendant.  We  cannot  con- 
sider these  alleged  errors,  as  the  record  fails  to  show  that  any 
exceptions  were  taken  to  them. 

We  find  no  reversible  error  in  the  record.  The  judgment  is 
affirmed.     Costs  to  be  taxed  against  the  appellant. 

BASKIN,  C.  J.,  concurs.     BARTCH,  J.,  dissents. 


Larabee  v.  New  York,  N.  H.  &  H.  R.  Co. 

« 

(Supretne  Judicial  Court  of  MassachusetU^  Hampden^  Dec,  2f»/go2,) 

[66  N.  E.  Rep.  1032.] 

Servant— Injuries — Railroad    Cars — Autonnatic  Couplers — Locomotive 
Tender. 

St.  1895,  p.  412,  c.  362,  §  2  (R.  h.  c.  111.  §  203),  provides :  "No  rail- 
road corporation  shall  haul  or  permit  to  be  hauled  or  used  on  its  lines 
*  *  *  any  car  which  is  not  equipped  with  couplers,  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without  the  necessity 
of  men  ifoing  between  the  ends  of  the  cars."  Act  March  2,  1893,  c.  196, 
§8,  27  Stat.  532  [U.  S.  Comp.  St.  1901,  p.  3176],  provides  that  "any 
employee  of  such  corporation  who  may  be  injured  by  any  locomotive, 
car,  or  train  in  use  contrary  to  the  provision  of  this  act  shall  not  be 
deemed  thereby  to  have  assumed  the  risk,"  etc. :  held,  that  the  tender 
of  a  locomotive  is  not  a  car  within  the  statute. 

Exceptions  from  Superior  Court,  Hampden  County;  May- 
nard,  Judge. 

Action  by  George  Larabee  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Verdict  for  plaintiff, 
and  defendant  brings  exceptions.     Exception  sustained. 

Argued  before  HOLMES,  C.  J.,  and  KNOWLTON,  MOR. 
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TON,  LATHROP,  BARKER,  HAMMOND,  and  LORING, 
JJ. 

J.  B.  Carroll  and  W.  H.  McClintock,  for  plaintifi. 
W.  S.  Robinson,  for  defendant. 

HOLMES,  C.  J.  This  is  an  action  for  personal  injuries 
caused  by  the  catching  of  the  plaintiff's  hand  between  a  car 
and  the  tender  of  an  engine  when  he  was  trying  to  couple  the 
two.  The  plaintifi  had  a  verdict,  and  his  case  is  here  on  the 
defendant's  exceptions.  The  car  was  equipped  with  an 
automatic  coupler,  as  required  by  St.  1895,  P-  4^2,  c.  362,  §  2 
(R.  L.  c.  fii,  g  203),  but  the  tender  was  not,  so  that  the 
coupling  had  to  be  done  in  the  old  way  with  a  link  and  pin. 
The  plaintiff's  case  was  that  the  tender  should  have  been 
equipped  in  the  same  manner  as  the  car. 

The  section  cited  copies,  for  traffic  within  the  state,  the 
provisions  of  United  States  statutes.  Act  March  2,  1893,  c. 
196,  8  2,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3i74]»  .as  to 
interstate  commerce.  The  material  words  are ''No  railroad 
corporation  shall  haul  or  permit  to  be  hauled  or  used  on  its 
lines  ♦  ♦  ♦  any  car  which  is  not  equipped  with  couplers 
coupling  automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the  ends 
of  the  cars."  By  a  later  section  it  is  enacted  that  "any  em- 
ployee of  such  corporation  who  may  be  injured  by  any  loco- 
motive, car  or  train  in  use  contrary  to  the  provision  of  this 
act  shall  not  be  deemed  thereby  to  have  assumed  the  risk 
thereby  occasioned,  although  continuing  in  the  employment 
of  such  corporation  after  the  unlawful  use  of  such  locomotive, 
car  or  train  has  been  brought  to  his  knowledge."  Act  March 
2,  1893,  c.  196,  §  8,  27  Stat.  ^32  [U.  S.  Comp.  St.  1901,  p. 
3176].  The  defendant  asked  a  ruling  that  a  tender  of  a  loco- 
motive is  not  a  car  within  the  meaning  of  the  act.  The  re- 
fusal of  this  raises  the  only  question  with  which  it  is  necessary 
to  deal. 

The  court  is  of  opinion  that  the  ruling  requested  should 
have  been  given.  It  may  be,  as  some  of  us  think,  that  the 
rear  end  of  the  tender  is  within  the  policy  and  object  of  the 
act,  but  the  word  ''car"  in  its  ordinary  use  and  acceptance 
does  not  include  it.  On  the  contrary  it  excludes  the  tender 
as  obviously  as  it  does  the  engine.  It  always  is  dangerous  to 
give  unusual  meanings  to  the  words  of  a  document  on  the 
strength  of  an  imagination  of  what  the  writer  had  in  mind. 
Moreover,  the  other  language  of  the  section  indicates  that, 
whatever  the  evil  which  the  Legislature  sought  to  prevent,  it 
had  in  mind  only  cars  properly  so  called.  The  prohibition 
"no  railroad  corporation  shall  haul"  hardly  would  be  so  ex- 
pressed if  it  had  in  conscious  view  not  merely  the  cars  which 
are  regarded  as  the  inert  objects  of  traction  by  a  separate 
engine  from  which  they  are  detached  daily,  but  also  the 
tenders  which  are  so  much  more  closely   associated  with  the 
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scarce  of  power  as  almost  to  be  regarded  as  one  with  it,  and 
which  only  exceptionally  and  with  more  or  less  difficulty  are 
taken  apart  from  it. 

It  is  said  that  the  word  has  been  interpreted  in  the  same 
wav  by  the  United  States  Circuit  Court.  1 5  Interst.  Comm. 
R.  67. 

Exceptions  sustained. 

Phillips  v.  Central  R.  Co.  of  New  Jersey. 

{Supreme  Court  of  New  Jersey^  Nov,  10, 1902.) 

[53  Atl.  Rep.  221.] 

f  njuries  to  Servants — Place  of  Duty— Contributory  Negligence. 

In  an  action  by  a  brakeman  against  a  railroad  for  injuries,  the 
evidence  shovred  that  plaintiff  was  injured  by  being  rolled  between  a 
car  of  the  train  on  which  he  belonged  and  a  car  on  an  adjoining  track. 
Plaintiff  testified  that  he  was  on  the  side  of  the  car  for  the  purpose  of 
cutting  out  some  of  the  cars  from  the  train,  but  the  testimony  of  all 
the  other  trainmen  was  to  the  effect  that  no  cars  were  to  be  taken  out 
at  that  point :  heldy  that  plaintiff  was  injured  at  a  place  where  his 
duties  did  not  call  him,  and  through  his  own  negligence. 

Action  by  Edward  D.  Phillips  against  the  Central  Railroad 
Company  of  New  Jersey.  On  defendant's  rule  to  show  cause 
why  new  trial  should  not  be  granted.     Rule  made  absolute. 

Argued  June  term,  1902,  before  GUMMERE,  C.  J.,  and 
VAN  SYCKEL,  FORT,  and  GARRETSON,  JJ. 

William  C.  Gebhardt,  for  plaintifi. 
George  M.  Shipman,  for  defendant. 

GARRETSON,  J.  The  plaintifi  was  a  brakeman  in  the 
employ  of  the  defendant  company,  and  was  injured  in  the 
yard  at  Hampton  Junction  by  being  squeezed  and  rolled  be- 
tween a  car  of  a  moving  mixed  coal  and  freight  train  and  a 
freight  car  on  an  adjoining  track.  His  place  of  duty  was  upon 
the  cars  of  the  moving  train.  He  claims  that  his  duty  at  the 
time  he  was  injured  required  him  to  get  down  from  the  side 
of  the  moving  train  for  the  purpose  of  getting  ofi  to  throw  a 
switch,  so  as  to  take  out  of  the  train  three  loaded  cars  and 
place  them  on  a  siding.  He  alone  testifies  as  to  the  intention 
to  take  these  three  cars  out  of  the  train  and  place  them  on 
the  siding.  To  the  contrary  of  this  is  the  testimony  of  the 
train  conductor,  of  the  head  brakeman,  of  the  engineer,  of  a 
brakeman  who  was  put  in  the  plaintiff's  place  after  he  was 
injured,  of  a  brakeman  on  the  drill  engine  that  made  up  the 
train,  and  of  the  yard  master,  all  of  whom  testify  that  no  cars 
were,  or  were  to  be,  taken  out  of  the  train  to  be  put  upon  a 
siding.  The  clear  weight  of  the  evidence  is  that,  if  the  plain- 
tiff was  injured  as  he  testified,  he  was  at  the  time  of  the  in- 
jury in  a  place  where  his  duties  did  not  call  him,  and  was 
injured  through  his  own  negligence. 

The  rule  to  show  cause  should  be  made  absolute. 
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Louisville  &  N.  R.  Co.  v,  Collinsworth. 

{Supreme  Court o/ Florida,  Division  A.,  Jan,  20,  1903,) 

[33So.  Rep.  513.] 
A  ppeal — Review. 

The  refusal  of  the  trial  court  to  instruct  the  jury  to  find  a  verdict  for 
the  defendant  cannot  be  considered  bj  this  court  in  the  absence  of  & 
full  and  complete  statement  of  all  the  evidence  in  the  bill  of  excep- 
tions. 

Injury  to  Employee — Damages— Size  of  PlaintilTs  Family.* 

In  an  action  by  an  employee  to  recover  damages  for  personal  inju- 
ries, it  is  not  competent  for  him  to  testify  what  family  he  has,  since  the 
damagces  allowed  are  for  the  injuries  inflicted  upon  him,  and  not  upon 
his  family. 

Same — Same— Same — Admissibility  in  Evidence. 

In  such  an  action,  evidence  of  the  size  of  the  family  of  an  em- 
ployee, and  its  dependent  condition,  is  calculated  to  unduly  enhance  the 
damages,  and  to  influence  the  jury  to  give  damages  beyond  what  is 
a  compensation  for  the  injury  received. 

Evidence— Exclusion. 

Where  improper  evidence  has  l>een  admitted,  the  court  should  exclude 
it  in  express  terms,  and  it  is  not  enough  to  do  so  by  implication. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Jackson  county ;  Evelyn  C.  Maxwell, 
Judge. 

Action  by  Eli  Collinsworth  against  the  Louisville  &  Nash* 
ville  Railroad  Company.  Judgment  for  plaintifi,  and  defend- 
ant brings  error.     Reversed. 

W.  A.  Blount  and  Daniel  Campbell,  for  plaintiff  in  error. 
D.  L.  McKinnon  &  Son,  for  defendant  in  error. 

SHACKLEFORD,  J.  An  action  was  instituted  by  defend- 
ant in  error  in  the  circuit  court  against  plaintifi  in  error,  a 
railroad  company,  to  recover  damages  for  injuries  received 
by  defendant  in  error  on  account  of  the  alleged  negligence  of 
an  employee  of  the  company.  The  declaration,  as  amended, 
alleges  that  on  or  about  the  27th  day  of  June,  1896,  plaintiff 
was  engaged  in  loading  one  of  the  cars  of  said  company, 
which  had  been  placed  upon  a  side  track  at  Westville  for  the 
purpose  of  being  loaded  with  lumber  for  shipment,  and  that 
while  plaintifi  was  in  said  car,  so  engaged  in  loading,  the 
defendant  carelessly  and  negligentlv  ran  its  train,  made  up 
with  an  engine  and  cars,  with  great  force,  in,  upon,  and 
against  said  car  in  which  plaintifi  was  at  the  time,  and  struck 
said  car  with  such  great  force  and  violence  as  to  cause  the 

*See  foot-note  appended  to  Ivouisville  &  N.  R.  Co.  v.  Banks  (Ala.)«  2 
R.  R.  R.  ^9,25  Am.  &  Eng.  R.  Cas.,  N.  S.,  359  ;  Youngblood  v.  South 
Carolina  &  6.  R.  Co.  (S.  Car.).  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  622; 
Alabama  Mineral  R.  Co.  v.  Jones  (Ala.),  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
383 ;  Illinois  C.  R.  Co.  v,  Davis  (Tenn.),  18  Am.  &  Eng.  R.  Cas..  N.  S., 
708:  English  v.  Southern  Pac.  Co.  (Utah),  4  Am.  &  Eng.  R.  Cas.» 
N.  S.,  63 ;  Louisville  Sl  N.  R.  Co.  v.  Taafe  (Ky.),  15  Am.  &  Eng.  R. 
Cas..  N.  S.,  693  ;  Felton  v.  Spiro  (C.  C.  A.),  10  Am.  &  Eng.  R.  Cas.,  N. 
8.,  865. 
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Staves  with  which  plaintifi  was  engaged  in  loading  said  car  to 
be  moved  from  their  place  and  to  strike  plaintifi,  and  to 
throw  or  knock  him  to  a  great  distance  and  to  the  other  end  of 
said  car,  by  and  from  which  plaintifi  sustained  great  injuries, 
which  are  of  a  lasting  and  permanent  nature;  the  damages 
being  laid  at  $io,ooo.  The  pleas  were,  ** Not  guilty."  and 
that  the  negligence  of  the  plaintifi  contributed  to  the  injury 
complained  of,  by  remaining  in  the  car  in  which  the  staves 
were  being  loaded  after  being  warned  that  a  switch  was  to  be 
made,  and  that  he  had  better  get  out  of  the  car.  Trial  was 
had,  which  resulted  in  plaintifi  recovering  judgment  for 
$2,soo,  from  which  the  coinpany  sued  out  a  writ  of  error. 

There  is  no  evidentiary  bill  of  exceptions  in  the  transcript, 
and  counsel  for  plaintifi  in  error  have  expressly  abandoned 
all  of  the  errors  except  two.  The  first  error  assigned,  which 
is  argued,  is  as  to  the  refusal  of  the  trial  court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant.  In  disposing  of  this, 
it  is  sufficient  to  say  that  this  assignment  cannot  be  con- 
sidered in  the  absence  of  an  evidentiary  bill  of  exceptions, 
giving  the  entire  testimony  in  the  case. 

The  second  and  only  other  error  assigned  which  is  argued 
is  that  the  court  erred  in  permitting  the  plaintifi  to  be  asked, 
over  the  objection  of  defendant  company,  the  following  ques- 
tion: **What  size  family  have  you?*'  The  answer  of  witness 
to  this  question  was:  '*!  have  two  grown  daughters,  married 
and  ofi  from  home,  and  seven  children  at  home  now.  I  pro- 
vide for  them  myself.  These  seven  are  under  thirteen  years 
of  age,  the  youngest  being  one  and  a  half  years,  and  there  is 
a  difference  of  about  a  year  and  a  half  between  each  of  them.*' 
In  admitting  this  testimony  the  trial  judge  stated,  in  the 
presence  of  the  jury,  that  it  was  admitted  only  for  the  pur- 
pose of  supporting  plaintiff's  testimony  as  to  the  amount  of 
farm  products  raised  by  him,  as  tending  to  show  the  value 
of  his  services;  the  plaintiff's  testimony  being  that,  as  a  re- 
sult of  his  injuries,  he  was  almost  incapacitated  for  work.  In 
passing  upon  this  point,  we  may  remark  that  the  plaintiff 
was  suing  for  injuries  to  himself,  and  that  the  damage  to  him- 
self was  the  same,  whether  he  had  no  family  or  a  large  family. 
The  effect  upon  his  power  to  labor  and  produce  was  in  ques- 
tion, and  not  the  application  of  the  results  of  his  labor.  We 
are  of  the  opinion  that,  in  an  action  by  an  employee  to  re- 
cover damages  for  personal  injuries,  it  is  not  competent  for 
him  to  testify  what  family  he  has,  since  ^he  damages  allowed 
are  for  the  injuries  inflicted  upon  him,  and  not  on  his  family, 
and  that  in  allowing  this  question  and  answer  the  court 
erred.  Louisville  &  Nashville  R.  R.  Co.  v.  Binion,  107  Ala. 
645,  18  South.  75;  Louisville  &  Nashville  R.  R.  Co.  v.  Gower, 
85  Tenn.  465,  3  S.  W.  824,  31  Am.  &  Eng.  R.  Cas.  168;  Driess 
V.  Friedrich,  57  Tex.  70;  Texas  Mex.  Ry.  Co.  v.  Douglass, 
69  Tex.  694,  7  S.  W.  77;  Dayharsh  v.  Hannibal  &  St.  J.  R. 
Co.,  103  Mo.  570,    IS  S.  W.  554»  23  Am.  St.  Rep.  goo;   Penn- 
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sylvania  Co.  v.  Roy,  102  U.  S.  451,  26  L.  Ed.  141;  Pittsburg, 
Ft.  Wayne  &  Chicago  Ry.  Co.  v.  Powers,  74  111.  341.  As  was 
aptly  said  in  the  case  last  cited:  ''Such  evidence  is  well  cal- 
culated to  unduly  enhance  the  damages,  and  to  influence  the 
jury  to  give  damages  beyond  what  is  a  compensation  for  the 
injury  received.  Appellants  can  in  no  case  be  required  to 
support  the  family  of  one  of  their  employees  who  may  be 
injured  even  by  the  negligence  of  the  servants  of  the  com- 
pany. Such  a  rule  would  be  carrying  the  liability  of  such 
bodies  beyond  the  liability  of  other  persons,  and  would  not  ac- 
cord with  the  analogies  or  principles  of  the  law.  And  to  per- 
mit such  evidence  would  be  virtually  to  impose  that  duty 
upon  the  defendant.  It  is  impossible  for  us  to  know  what 
portion  of  the  verdict  in  this  case  was  allowed  because  appel- 
lee had  a  family.'*  And  as  said  in  Texas  Mex.  Ry.  Co.  v. 
Douglass,  supra,  ''Nothing  is  better  calculated  to  excite  the 
sympathy  of  a  jury  than  the  idea  of  a  poor  and  dependent 
family,  caused  by  the  wrongful  act  or  omission  of  another." 
It  is  contended,  however,  by  counsel  for  defendant  in  error, 
that  there  was  no  error  in  admitting  this  testimony,  for  the 
reason  that  the  court  stated  in  the  presence  of  the  jury  that  it 
was  admitted  for  a  limited  and  specified  purpose.  We  can- 
not assent  to  this.  In  our  opinion,  it  was  not  the  proper 
manner  in  which  to  prove  the  value  of  plaintiff's  services. 
Where  improper  evidence  has  been  admitted,  the  court  should 
exclude  it  in  express  terms,  and  it  is  not  enough  to  do  so  by 
implication.  Pavey  v.  Burch,  3  Mo.  447,  26  Am.  Dec.  682; 
Arthur  v.  Griswold,  Executrix,  55  N.  Y.  400;  Scripps  v. 
Reilly,  35  Mich.  371,  24  Am.  Rep.  575;  Remington  v.  Bailey, 
13  Wis.  332;  Henkle  v.  McClure,  32  Ohio  St.  202;  3  Jones 
on  Evidence,  section  898. 

The  judgment  is  reversed,  and  a  new  trial   awarded,  and  it 
is  so  ordered,  at  the  cost  of  the  defendant  in  error. 


Seaboard  Air  Line  Ry.  v,  Walthour. 

{Supreme  Couri  0/ Geor/^ia,  March  17^  f90j.) 

[43  8.  E.  Rep.  720.] 

Railroads— Killing  Stock— Evidence— Weight  and  Sufficiency.* 

Where  the  law  raises  agrainst  a  railway  compaay  a  presumption  of 
nei^lilircace  whenever  the  fact  is  made  to  appear  that  live  stock  was 
killed  by  the  running*  of  its  cars,  yet  this  presumption  cannot  withstand 
positive  evidence  that  the  company's  employees  exercised  ordinary  dili- 
gence, both  as  regards  maintaining  a  lookout  for  stock,  and  endeavoring* 
to  avoid  injury  to  the  same  when  discovered.  South  Carolina  R.  Co.  v. 
Powell,  33  S.  E.  994, 108  Ga.  437  ;  Georgia  Southern  Ry.  Co.  v.  Sanders. 
36  S.  E.  458,  111  Ga.  128.  Relevant  testimony  in  behalf  of  the  company 
on  the  part  of  its  servants  cannot,  if  they  be  unimpeached,  arbitrarily 
be  disregarded  by  court  or  jury,  upon  the  assumption  that  it  is  not,  in 
point  of  fact,  in  accord  with    the  truth.    Georgia    Southern  Ry.  Co.  v, 

*As  to  the  credibility  of  railroad  employees  as  witnesses,  see  Bruns- 
wick A  W.  R.  Co.  V,  Wiggins  (Ga.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  588. 
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Thompson,  36  S.  E.  945,  111  Ga.  731  ;  Georgia  &  Alabama  Ry.  Co.  v. 
Cook,  40  S.  E.  718, 114  Ga.  760, 762.  So  it  necessarily  follows  that  where» 
as  in  the  present  case,  a  plaintiff  relies  for  a  recovery  wholly  upon  the 
presumption  of  law  arising*  in  such  cases,  and  this  presumption  is 
rebutted  by  uncontradicted  evidence  introduced  by  the  defendant  com- 
pany ,  to  the  effect  that  its  servants  were  without  fault,  a  verdict  in  favor 
of  the  plaintiff  cannot  properly  be  allowed  to  stand.  Central  of  Georgia 
Ry.  Co.  V.  Wood,  30  S  E.  933, 105  Ga.  499. 

Candler,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Liberty  County;  P.  E.  Sea- 
brook,  Judge. 

Action  by  George  Walthour  against  the  Seaboard  Air  Line 
Railway.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Walter  T.  Johnson  and  Mackall  &  Anderson,  for  plaintifi  in 
error. 

A.  S.  Way,  for  defendant  in  error. 

SIMMONS,  C.  J.     Judgment  reversed. 

CANDLER,  J.  (dissenting).  In  an  action  for  damages 
against  a  railroad  company  for  the  killing  of  live  stock,  a 
presumption  of  negligence  arises  against  the  defendant  upon 
proof  that  the  stock  was  killed  by  the  running  of  its  ^'loco- 
motives, or  cars,  or  other  machinery.''  Civ.  Code  1895,8 
2321.  The  killing  may  be  established  by  circumstantial  evi- 
dence, the  weight  of  such  evidence  being  exclusively  for  the 
jury.  Evidence  offered  in  behalf  of  the  railroad  company  that 
one  of  its  trains  ran  over  the  plaintiff's  horse  after  it  had  been 
killed  does  not  prove  that  the  horse  was  not  killed  by  some 
one  of  its  trains;  nor  does  it  rebut  the  presumption  of  negli- 
irence  arising  from  the  introduction  of  evidence,  satisfactory 
to  the  jury,  that  the  horse  was  so  killed. 

LUMPKIN,  P.  J.,  absent  on  account  of  sickness. 


Anderson  v,  Erie  R  Co. 

{Court  0/ Errors  and  Appeals  of  New  Jersey,  March  2,  1903,) 

[54  Atl.  Rep,  830] 

Railroads— Injury  to  Brakeman     Negligence.* 

The  plaintiff,  while  actin/?  aa  a  brakeman  in  the  employment  of  the 
defendant,  fell  from  the  roof  of  a  freight  car.  and  was  injured.  The 
cause  of  bis  fall  was  that  the  grab  iron  on  the  roof  pulled  out  the 
screw  which  held  it,  as  he  threw  his  weight  upon  it  in  descending, 
the  defects  being  the  insufiSciency  of  the  screw  and  the  deterioration  of 
the  wood.  The  car  belonged  to  the  Chicago  &  Krie  Railroad  Company, 
and  first  appears  in  the  evidence  as  arriving  loaded  at  Point  Jervis  in  a 
freight  train  which  came  fr  »m  the  west  over  the  Delaware  Division  of 

*A8  to  the  duty  of  railroad  companies,  as  employers,  to  furnish  safe 
foreign  cars,  see  monograph  appended  to  Douglass  v,  Ohio  River  R. 
Co.  (W.  Va.),  4  R.  R.  R.  430,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  430. 
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the  defendant's  railroad.    Afterwards  it  was  hauled  by  the  defendant  to 
Weehawken,  where  the  accident  happened:  held:  (1)   It  must  be  in- 
ferred asrainst  the  plaintiff  that  the  car  was  received  by  the  defendant 
loaded  for  transportation  by  it  as  a  common  carrier.     (2)    The  defects 
complained  of  were  not  such  as,  under  the  circumstances,  the  defendant 
was  bound  to  g'uard  a^fainst. 
(Syllabus  by  the  Court. ) 

Error  to  Supreme  Court. 

Action  by  Milton  Anderson  against  the  Erie  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant  brings  error.  Re* 
versed. 

Warren  Dixon,  for  plaintiff  in  error. 
Corbin  &  Corbin,  for  defendant  in  error. 

DIXON,  J.  The  plaintiff,  a  brakeman  in  the  employ  of 
the  defendant,  fell,  and  was  injured  while  descending  from  a 
box  car  in  the  defendant's  yard  at  Weehawken.  The 
cause  of  his  fall  was  that  the  fastening  oi  the  grab  iron  on 
top  of  the  car  gave  way  as  he  threw  his  weight  upon  it.  The 
evidence  tended  to  show  two  defects  in  the  fastening — one, 
the  use  of  a  screw  running  less  than  an  inch  into  the  wooden 
roof,  instead  of  a  laiger  screw,  or  a  bolt  running  entirely 
through  the  roof,  and  held  by  a  nut  underneath ;  the  other ». 
deterioration  of  the  wood  through  which  the  screw  ran,  in- 
dicated by  the  fibers  adhering  to  the  thread  of  the  screw  after 
it  was  renched  away.  It  was  proved  that  the  car  did  not  be- 
long to  the  defendant,  but  was  the  property  of  the  Chicago  & 
Erie  Railway  Company,  an  Indiana  corporation  owning  and 
operating  a  railroad  from  Hammond,  Ind.,  to  Marion,  Ohio; 
that  at  12:10  a.  m.  on  June  2,  1901,  the  car  arrived  loaded  at 
Port  Jervis,  coming  in  a  train  of  60  freight  cars  from  the  west 
over  the  Delaware  Division  on  the  defendant's  road;  that  it 
was  there  inspected  by  the  defendant's  inspectors,  found  satis- 
factory, and  made  up  by  the  defendant  in  another  train,  which 
left  Port  Jervis  at  9:30  that  evening,  and  reached  the 
Weehawken  yard  at  10:55  the  next  morning.  The  accident 
happened  about  noon  the  same  day.  There  is  no  direct  testi- 
mony in  the  case  as  to  where,  or  by  whom,  the  car  was 
loaded,  but  we  think  the  only  legitimate  inference  is  that  it 
came  loaded  into  the  possession  of  the  defendant  for  trans- 
portation by  it  as  a  common  carrier.  The  fact  that  it  was  the 
property  of  another  owner  rebuts  any  presumption  which 
might  arise  from  possession  that  it  was  used  by  the  defendant 
in  its  own  business,  and  this  rebuttal  is  strengthened  by  the 
further  fact  that  when  it  first  appears  in  the  defendant's  pos- 
session it  was  fully  loaded,  and  was  afterwards  handled  by  the 
defendant  merely  for  transportation.  The  general  principles 
of  the  law  cast  upon  the  plaintiff  the  burden  of  proving  the 
duty  of  the  defendant,  and  we  think  he  sustained  this  burden 
only  to  the  extent  of  such  duty  as  rests  upon  a  railroad  com- 
pany which  receives  a  loaded  car  of  another  owner,  to  be 
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hauled  by  the  company  to  the  place  of  destination.  The 
nature  of  that  duty  has  been  the  subject  of  considerable  judi- 
cial comment.  20  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  80.  All 
authorities  agree  that  it  requires  the  exercise  of  reasonable 
care  for  the  safety  of  employees,  but  they  are  not  all  agreed  as 
to  the  nature  of  the  care  demanded.  Sometimes  it  has  been 
held  that  the  duty  was  coextensive  with  the  duty  of  the  com- 
pany respecting  its  own  cars.  O'Neil  v.  St.  Louis,  etc.,  Ry. 
Co.  (C.  C.)  9  Fed.  337»  3  McCrary,  423;  Felton  v.  Bullard,  37 
C.  C.  A.  I,  94  Fed.  781;  Jones  v.  N.  H.  &  H.  R.  R.  Co.,  20 
R.  I.  210,  37  Atl.  1033.  In  Massachusetts  the  rule  is  said  to 
require  only  the  employment  of  competent  inspectors,  who 
are  to  be  deemed  fellow  servants  of  those  manaeing  the  train, 
and  for  whose  neglect,  therefore,  the  company  is  not  respon- 
sible to  its  employees.  Mackin  v.  Boston  &  Albany  R.  R.  Co., 
135  Mass.  201,  15  Am.  &  Eng.  R.  Cas.  196,  46  Am.  Rep.  4^6; 
Bowers  V.  Conn.  River  R.  R.  Co.,  162  Mass.  312,  38  N.  E. 
508.  We  think,  however,  that  the  weight  of  reason  and 
authority  is  in  favor  of  these  propositions:  First.  That  on 
receiving  a  car  for  transportation,  the  company  is  entitled  to 
assume  that  the  car  had  been  properly  constructed  of  suitable 
materials  for  all  the  purposes  for  which  the  owner  intended  it 
to  be  used.  Ballou  v.  Chicago,  etc.,  R.  R.  Co.,  54  Wis.  259, 
II  N.  W.  559,  5  Am.  &  Eng.  R.  Cas.  480,  41  Am.  Rep.  31; 
Gutridge  v.  Mo.  Pac.  Ry.  Co.,  94  Mo.  468,  7  S.  W.  476, 4  Am. 
St.  Rep.  39^.  Second.  That  on  receiving  the  car  the  com- 
pany is  bound  to  make  such  examination  as  would  be  likely 
to  discover  conditions  rendering  a  car  so  constructed  unfit  for 
safe  transportation  on  the  company's  line.  This  examina- 
tion has  been  called  a ''cursory  examination,"  an  examina- 
tion not  of  a  very  minute  character  (Richardson  v.  Great 
Eastern  Ry.  Co.,  i  C.  P.  Div.  342),  an  inspection  for  defects 
visible  or  discernible  by  ordinary  examination  (Eaton  v.  N. 
Y.  Cent.  &  H.  R.  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609,  18  Am. 
&  Eng.  R.  Cas.,  N.  S.,  391,  79  Am.  St.  Rep.  600;  Gottlieb  v. 
N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  100  N.  Y.  466,  3  N.  E.  344, 
24  Am.  &  Eng.  R.  Cas.  421;  Dooner  v.  Del.  &  Hud.  Canal 
Co.,  164  Pa.  17,  30  Atl.  269;  Bait.  &  Pot.  R.  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  Sup.  Ct.  491,  39  L.  Ed.  624).  And, 
third,  that,  at  convenient  places  during  the  journey  the  com- 
pany is  bound  to  make  the  same  inspection  and  tests  of  such 
a  car  as  it  should  make  of  its  own  car  for  the  purpose  of  dis- 
covering defects  likely  to  occur  in  the  course  of  transporta- 
tion. Under  these  rules  we  are  unable  to  discern  any  evidence 
of  fault  in  the  defendant  contributing  to  the  plaintiff's  acci- 
dent. The  defect  of  which  he  complains  respecting  the 
screw  used  to  fasten  the  grab  iron  was  one  in  construction, 
which  the  defendant  had  a  rig:ht  to  assume  did  not  exist;  and 
the  same  statement  is  probably  true  regarding  the  unsound- 
ness of  the  wood.     Neither  of  these  defects  was  discoverable 
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by  ordinary  inspection,  or  by  anything  short  of  a  very  minute 
examination,  and  neither  of  them  could  occur  in  the  course  of 
transportation. 

We  therefore  conclude  that  the  motion  to  direct  a  verdict 
for  the  defendant  should  have  been  granted,  and  because  of 
its  refusal  the  judgment  of  the  plaintifi  must  be  reversed,  and 
a  venire  de  novo  awarded. 


Kansas  City  Southern  Ry.  Co.  v.  Moles. 

{Circuit  Court  of  Appeah^  Eif(hth  Circuity  March  9,  i9oj») 

[121  Fed.  Rep.  351.] 

• 

Accident  from  Kicking  Cars — Res  Gestae.* 

The  statement  of  the  conductor  of  a  train,  who  was  on  the  cars 
kicked  onto  the  siding"  that  caused  the  accident,  that  he  knew  the  car 
.  was  on  the  siding-  to  be  unloaded,  but  thoufrht  the  workmen  were  at 
dinner,  made  at  the  time  and  place  of  the  accident,  while  the  cars  were 
still  in  motion,  and  while  plaintiff's  leg-  was  still  pinioned — the  crash 
of  the  cars  and  the  cries  of  plaintiff  and  others  haying-  broug-ht  him  to 
the  spot  instantly — is  admissible  as  part  of  the  res  g-estae. 

Same — Obliff^ation  of  Railroad  Company— instructions. 

While  ice  was  being*  removed  from  a  car  to  an  icehouse  by  a  slide, 
plaintiff,  in  the  icehouse,  was  injured  by  the  slide  being*  moved  by  cars 
belnf^  kicked  ag-ainst  the  car :  held,  that  a  requested  instruction  limiting' 
the  oblig^ation  of  the  railway  company  to  exercise  'ordinary  care  in 
switchingr  its  cars  to  persons  eng-ag-ed  in  work  in  or  about  the  cars  on 
the  track  was  too  restricted. 

Same— Negligence. 

The  jury  was  justified  in  findinf^  that  to  send  loaded  cars  by  a  flyinir 
switch  onto  a  siding-  without  warninfir,  and  without  adequate  means  of 
controlling^  them,  whereby  a  car  is  struck,  and  a  person  unloading^  it  is 
injured,  is  nef^lig-ence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

The  complaint  alleges,  in  substance,  that  on  the  12th 
day  of  July,  1900,  the  plaintiff,  in  company  with  Henderson 
and  Dollarhide,  at  the  invitation  of  the  defendant  railway 
company  and  W.  S.  Morris,  entered  a  car  loaded  with  ice, 
which  had  been  set  out  on  a  side  track  at  the  town  of  De- 
queen,  Ark.,  for  the  purpose  of  unloadit^  the  ice  into  W.  S. 
Morris*  icehouse,  situated  a  few  feet  froi"  the  side  track  on 
which  the  car  stood ;  that  for  the  purpose  of  unloading  the 
ice  the  plaintiff  was  stationed  in  the  icehouse  to  receive  the 
ice  as  Henderson,  who  was  in  the  ice  car,  sent  it  to  him  over  a 
slide  made  for  the  purpose  out  of  timbers  fastened  together 
by  slats;  that  while  so  engaged  in  unloading  the  ice  the  train- 
men of  one  of  defendant's  trains  negligently  caused  the  same 
to  be  pulled  down  the  main  track  to  the  side  track,  and  then 
negligently  and  suddenly,  without  any  precaution,  and  with- 
out keeping  any  lookout  whatever,  and  without  any  warningr 

♦See  extensive  note  appended  to  Ivouisville  A  N.    R.  Co.    v.  Landers 
(Ala  ),  6  R.  R.  R.  96,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  %. 
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being  given  by  bell  or  whistle  or  otherwise,  kicked,  shoved, 
or  pushed  a  car  from  the  main  line  up  the  sidetrack  into  and 
against  the  car  which  plaintiff  and  his  companions  were  un- 
loading, with  such  force  and  violence  that  it  propelled  the  car 
forward  to  such  a  distance  that  it  caused  the  slide  running  from 
the  icehouse  to  the  car  to  catch  the  plaintiff's  leg  between 
itself  and  a  sill  of  the  icehouse,  thereby  causing  a  fracture  of 
the  bone  of  plaintiff's  leg  and  laceration  of  the  flesh,  making  a 
serious  and  severe  wound;  that  the  defendant  and  its  agents 
and  trainmen  were  aware  of  the  presence  of  the  plaintifi  and 
his  companions  in  the  icehouse  and  car;  that  it  was  the 
custom  of  the  defendant  company  to  cause  cars  of  ice  to  be 
set  out  on  this  siding  for  the  purpose  of  being  unloaded  into 
this  icehouse,  and  defendant  knew  that  it  was  the  custom  for 
the  ice  to  be  unloaded  there,  and  the  trainmen  and  the  agents 
of  the  company  knew,  or  by  the  exercise  of  reasonable  pru- 
dence would  have  known,  of  the  presence  of  plaintifi  at  the 
time  and  place,  and  that  the  car  was  kicked  up  the  switch 
track  without  any  brakeman  manning  the  same  or  to  control 
its  movements.  The  answer  was  a  general  denial  and  a  plea 
of  contributory  negligence.  The  testimony  substantially  sup- 
ported the  case  made  by  the  complaint,  but  went  much  more 
into  detail.  There  was  a  trial  to  a  jury,  and  a  verdict  and  judg- 
ment for  the  plaintifi,  and  the  defendant  sued  out  this  writ  of 
error. 

James  6.  McDonough  (Gardiner  Lathrop,  Thomas  R.  Mor- 
row, and  James  F.  Read,  on  the  brief),  for  plaintiff  in  error. 

James  D.  Head  (Oscar  D.  Scott,  on  the  brief),  for  defend- 
ant in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Cir- 
cuit Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

It  is  assigned  for  error  that  the  court  permitted  the  plaintiff 
to  prove  the  statements  of  the  conductor  concerning  the  acci- 
dent, to  the  following  effect:  The  witness  Dollarhide  testi- 
fied as  follows : 

**Q.  State  to  the  jury  what  the  conductor  said  when  he  got 
to  you.^  A.  He  said  he  didn't  want  any  of  us  to  think  hard 
of  him;  that  he  didn't  intend  to  kill  a  man  on  purpose. 
Q.  State  all  he  said.  A.  He  said  he  knew  the  car  was  set 
there  for  the  purpose  of  being  unloaded  and  he  thought,  it 
being  noon,  that  we  was  to  dinner." 

Another  witness  testified  that  the  conductor  said : 

'*  'I  thought  you  all  had  gone  to  dinner;'  that  he  ought  to 
have  been  on  the  lookout,  but  he  thought  we  had  gone  to 
dinner." 

These  statements  were  made  at  the  very  time  and  place  of 
the  accident,  while  the  cars  were  still  in  motion,  and  while 
the  plaintiff's  leg  was  still  pinioned  between  the  slide  and  the 
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interior  wall  of  the  icehouse.  The  crash  of  the  cars  and  the 
cries  of  the  injured  man  and  others  brought  the  conductor, 
who  was  on  the  cars  ''kicked"  in  that  occasioned  the  accident, 
to  the  spot  instantly,  and  what  he  then  said  was  clearly  part 
of  the  res  gestae.  Peirce  v.  Van  Dusen,  24  C.  C.  A.  280,  78 
Fed.  693,  and  £ases  cited  in  foot-note. 

No  exception  was  taken  to  the  charge  of  the  court.  The 
defendant  preferred  several  requests  for  instructibns,  all  of 
which  were  rightly  refused.  By  the  terms  of  the  first  re- 
quest, the  obligation  of  the  railway  company  to  exercise  ordi- 
nary care  in  switching  its  cars  was  restricted  to  persons 
^'engaged  in  work  in  and  about  the  cars  on  the  track."  This 
was  restricting  the  defendant's  obligation  within  too  narrow 
limits.  Moreover,  the  charge  in  chief  stated  accurately  and 
fully  the  degree  of  care  the  defendant  was  required  to  exer- 
cise. 

The  third  and  fifth  requests  relate  to  the  defense  of  con- 
tributory negligence,  but,  as  there  was  not  a  particle  of  evi- 
dence to  support  such  a  defense,  they  were  rightly  disregarded 
by  the  court.  By  the  fourth  and  seventh  requests  the  railway 
company,  in  effect,  sought  to  apply  to  the  case  the  doctrine 
of  inevitable  accident.  Upon  the  proof  in  the  case,  it  is 
difficult  to  treat  such  a  suggestion  seriously.  The  conductor 
who  had  charge  of  the  defendant's  train  was  called  by  the 
defendant  as  a  witness,  and  testified : 

''We  had  come  to  Dequeen  at  the  dinner  hour  for  dinner. 
We  nad  two  loads  of  ties  to  set  out  on  the  cotton  track ;  and 
one  of  my  head  brakeman  cut  the  cars  off  and  kicked  them  in, 
and  I  rode  them,  and  did  not  stop  just  in  the  clear,  and  they 
rolled  down  and  struck  the  car  which  was  supposed  to  hurt 
Mr.  Moles." 

Asked  why  he  did  not  stop  the  cars,  he  answered,  "They 
were  heavy  cars,  and  hard  to  stop. ' ' 

The  accident  in  this  case  resulted  from  that  fruitful  source 
of  accidents — a  running  or  Hying  switch — which  has  uniformly 
met  with  judicial  condemnation,  and  which  is  prohibited  by 
rule  of  some,  if  not  all,  railroad  companies.  Shearman  & 
Redfield  on  the  Law  of  Negligence  (5th  Ed.)  §§  461,  463,  and 
cases  cited;  Beach  on  Contributory  Negligence  (2d  Ed.)  S  217; 
I  Thompson  on  Negligence,  423,  452. 

In  this  case,  without  warning  to  persons  working  on  or  near 
the  track  who  were  liable  to  be  injured  by  the  cars  "kicked" 
in  on  the  switch  track,  two  cars  loaded  with  ties  were  sent 
speeding  down  the  track  by  a  flying  switch  without  any 
adequate  means  of  controlling  them,  as  the  conductor  of  the 
train,  who  says  he  was  riding  the  cars,  admits. 

The  jury  were  entirely  justified  in  finding  that  it  was  an 
act  of  negligence  to  make  this  flying  switch  under  these  cir- 
cumstances, and  that  the  railway  company  was  liable  to  the 
plaintifi  for  the  damages  resulting  to  him  therefrom. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Oregon  &  California  Railroad  Company,  Appt.,  v.  United 

States. 

{Argued  March  4,1903,    Decided  May  4^  ^903.) 

[23  Sup.  Ct.  Rep.  673.] 

Public  Lands — Claims  under  Oregon  Donation  Act — Right  to  Perfect 
Title  after  Abandonment. 
No  right  to  perfect  claims,  under  the  Oregon  donation  act  of  Septem- 
ber 27,  1850  (9  Stat,  at  L.  496,  chap.  76),  to  lands  which  have  been 
-abandoned  before  completing  the  requisite  residence  thereon,  was 
l^iyen  by  the  provisions  of  the  act  of  July  26,  1894,  according  the  donees 
the  right  **to  make  and  file  final  proofs  and  fully  establish  their  rights 
to  donations," — especially  in  view  of  the  2d  section,  which  authorizes 
the  Commissioner  of  the  Land  Office  to  cancel  a  claim  proved  to  be 
invalid  or  abandoned,  and  the  3d  section,  which  expressly  saves  adverse 
claims  arising  under  any  law  other  than  the  donation  act. 

Same — Same — Selection  of  Abandoned  Lands  by  Railroad  Company  as 
Lien  Lands. 

Lands  on  which  a  settlement  was  made  under  the  Oregon  donation 
act  of  September  27,  1850  (9  Stat,  at  L.  4%,  chap.  76),  and  the  act  of 
February  14, 1853  (10  Stat,  at  L.  158,  chap.  69),  amendatory  thereof,  but 
which  were  abandoned,  without  compliance  with  the  conditions  as  to 
residence  or  proof,  fifteen  vears  before  their  selection  as  lieu  lands  under 
the  grant  of  July  25,  1866  (14  Stat,  at  L.  239,  chap.  242),  to  the  Oregon 
Central  Railroad  Company,  were  not  **reserved'*  from  sale,  within  the 
meaning  of  that  act,  so  as  to  prevent  the  grant  from  attaching  to  such 
lands,  although  the  donation  notification  had  not  t>een  formally  can- 
-celed. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Oregon  for  the  can- 
celation of  a  patent  issued  by  the  United  States  to  a  railroad 
company  for  lands  selected  by  it  as  within  the  indemnity 
limits  of  a  congressional  grant.  Reversed  and  remanded  to 
the  Circuit  Court,  with  directions  to  dismiss  the  bill. 

See  same  case  below,  48  C.  C.  A.  520,  109  Fed.  514. 

Statement  by  MR.  JUSTICE  BROWN: 

This  was  a  bill  in  equity  filed  by  the  United  States,  in  the 
circuit  court  for  the  district  of  Oregon,  to  compel  a  reconvey- 
ance by  the  railroad  company,  as  the  successor  and  assignee 
of  the  Oregon  Central  Railroad  Company,  of  certain  lands 
within  the  indemnity  limits  of  the  land  grant  to  such  com- 
pany of  July  25,  1866  (14  Stat,  at  L.  239,  chap.  242),  for  which 
land  one  John  W.  Hines,  on  November  22,  1853,  seventeen* 
years  before  the  definite  location  of  the  line  of  the  road,  had 
filed  a  donation  notification  under  the  Oregon  donation  act  of 
September  27,  1850  (9  Stat,  at  L.  496,  chap.  76),  and  the  act 
of  February  14,  1853  (10  Stat,  at  L.  158,  chap.  69),  amenda- 
tory thereto.  These  lands  the  President  of  the  United  States, 
on  July  12,  1871,  patented  to  the  railroad  company  by  an 
alleged  mistake  and  without  the  knowledge  of  the  adverse  claim 
of  Hines.  By  reason  of  this  prior  donation  the  patent  was 
averred  to  be  void,  and  its  cancelation  was  prayed  under  the 
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act  of  March  3,  1887  (24  Stat,  at  L.  556,  chap.  376,  U.  S. 
Comp.  Stat.  1901,  p.  1595),  authorizing  the  Attorney  General 
to  institute  necessary  proceedings  to  cancel  patents  erroneously 
issued  to  railroad  companies. 

The  defendant  in  its  plea  averred  an  approval  of  its  map 
of  definite  location  January  29,  1870,  a  selection  of  the  lands 
prior  to  July  12,  1871,  and  the  further  fact  that  Hines 
abandoned  the  land  without  having  paid  for  it,  or  residing 
thereon  four  years ;  nor  was  he  residing  thereon  at  the  time 
the  defendant  selected  the  same. 

The  circuit  court  decreed  the  cancelation  of  the  patent,  and 
the  court  of  appeals  affirmed  the  decree. 

Mr.  Maxwell  Evarts  for  appellant. 
Mr.  Charles  W.  Russell  for  appellee. 

MR.  JUSTICE  BROWN  delivered  the  opinion  of  the 
court : 

This  case  is  similar  to  two  recent  cases  bearing  the  same 
title,  in  the  first  one  of  which  (189  U.  S.  — ,  ante,  615,  23  Sup. 
Ct.  Rep.  615)  a  patent  of  certain  lands  within  the  indemnity 
limits  of  the  same  road,  dated  February  20,  1893,  was  can- 
celed in  favor  of  certain  entrymen  under  the  homestead  laws 
of  the  United  States,  who  had  settled  upon  these  lands  at 
sundry  dates  from  1869  to  1890,  and  before  the  defendant 
company  had  selected  the  lands  in  question  as  indemnity 
lands,  or  had  received  a  patent.  The  court  found  that,  ''when 
the  company's  lists  were  approved,  neither  the  Commis- 
sioner nor  the  Secretary  had  any  knowledge  of  the  adverse 
claims  of  the  above  settlers  to  the  lands  upon  which  they 
respectively  resided;"  and  held  that  the  Land  Department 
had  no  authority,  simply  upon  the  definite  location  of  the 
road,  to  withdraw  from  the  operation  of  the  pre-emption  and 
homestead  laws  lands  within  its  indemnity  limits,  and  that 
such  order  did  not  prevent  an  occupancy  by  homestead  settlers 
within  such  limits  up  to  the  time  of  the  approval  of  the  selec- 
tion made  by  the  railroad  company  of  lieu  lands,  and  that,  as 
it  appeared  the  lands  were  actually  occupied  by  homestead 
settlers  at  the  time  they  were  selected  by  the  railroad  com- 
pany, such  lands  were  not  open  to  selection,  although  such 
selection  was  prior  to  the  application  of  the  settlers  for  entry 
under  the  homestead  laws.  It  appeared  in  the  case  that  the 
settlers  had  moved  with  due  diligence  to  perfect  and  protect 
the  right  acquired  by  their  occupancy  of  the  lands,  but  were 
unable  to  obtain  formal  entry  of  the  same,  because  the  lands 
had  not  been  surveyed.  "At  the  time  the  settler  went  upon 
the  land  in  good  faith  to  make  it  his  home  and  to  perfect  his 
title  under  the  homestead  laws  there  was  nothing  of  record 
that  stood  in  the  way  of  his  right  to  occupy  the  lands  and  to 
remain  thereon  until  he  could  perfect  his  title  by  formal  entry 
under  the  homestead  laws.*' 

The  second  case  was  like  unto  the  first,  except  that  there 
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had  been  a  long  delay  by  the  Land  Department  in  having  the 
land  surveyed.  It  was  held  that  the  Land  Department  had 
acted  ''with  all  convenient  speed'*  within  the  meaning  of  the 
act  of  1870  (16  Stat,  at  L.  94,  chap.  69,  §  2),  making  the  land 
grant.    189  U.  S.   — ,  ante,  620,  23  Sup.  Ct.  Rep.  620. 

In  both  of  these  cases,  however,  the  lands  were  in  actual 
occupation  of  settlers  under  the  homestead  laws  at  the  time 
selection  was  made  by  the  railroad  company  and  the  patents 
issued. 

In  this  case  the  settlement  was  made  under  the  Oregon 
donation  act  (9  Stat,  at  L.  496,  chap.  76),  the  4th  section  of 
which  enacts  that  ''there  shall  be  and  hereby  is,  granted  to 
every  white  settler  or  occupant  of  the  public  lands,  .  .  . 
who  shall  have  resided  upon  and  cultivated  the  same  for  four 
consecutive  years,  and  shall  otherwise  conform  to  the  pro- 
visions of  this  act,  the  quantity  of  one-half  section,  or  320 
acres  pf  land,'*  etc.;  and  by  th^  ist  section  of  the  amenda- 
tory act  of  1853  (10  Stat,  at  L.  158,  chap.  69),  it  was  provided 
that  settlers  under  the  former  act,  in  lieu  of  the  term  of  con- 
tinued occupation  after  settlement,  as  provided  by  said  act, 
shall  be  permitted,  after  occupation  for  two  years  of  the  land 
so  claimed,  to  pay  into  the  hands  of  the  surveyor  general  of 
said  territory  at  the  rate  of  $1.25  per  acre  of  the  land  so 
claimed.  The  plea  alleges  that  Hines  abandoned  the  land 
without  having  paid  for  it  under  the  act  of  1853,  or  residing 
on  it  for  four  years  under  the  original  act;  and  the  case  turns 
upon  the  question  whether,  by  the  mere  filing  of  the  donation 
notification  in  1853,  &nd  the  subsequent  abandonment  of  the 
lands,  they  fall  within  the  category  of  those  which  had  been 
"granted,  sold,  reserved,  •occupied  by  homestead  settlers,  pre- 
empted or  otherwise  disposed  of,"  within  the  meaning  of  the 
act  of  July  25,  1866,  granting  lands  for  thei:onstruction  of  this 
road.  Clearly  the  lands  do  not  fall  literally  within  either  of 
the  above  designations,  and,  unless  a  claim  existing  of  record 
to  the  lands — which  claim  had  in  fact  been  abandoned  for 
fifteen  years — operates  to  prevent  the  selection  of  such  lands 
by  the  railroad  company,  such  company  takes  a  good  title  to 
them. 

That  a  railway  grant  does  not  attach  to  lands  which  at  the 
time  of  the  definite  location  of  the  land  have  been  sold,  pre- 
empted, reserved,  or  otherwise  disposed  of  by  the  United 
States  for  any  purpose,  has  been  so  often  decided  by  this  court 
as  to  be  no  longer  open  to  question.  Leavenworth,  L.  &  G. 
R.  Co.  V.  United  States,  92  U.  S.  733,  23  L.  Ed.  634;  New- 
hall  V.  Sanger,  92  U.  S.  761,  23  L.  Ed.  769;  Doolan  v.  Carr, 
125  U.  S.  618,  31  L.  Ed.  844,  8  Sup.  Ct.  Rep.  1228;  United 
States  v.  McLaughlin,  127  U.  S.  428,  32  L.  Ed.  213,  8  Sup. 
Ct.  Rep.  1177;  Cameron  v.  United  States,  148  U.  S.  ^01,  37 
L.  Ed.  459,  13  Sup.  Ct.  Rep.  «)95;  Carr  v.  Quigley,  149  U.  S. 
652,  37  L-  Ed.  885,  13  Sup.  Ct.  Rep.  961.  These  cases,  how- 
ever, merely  apply  the  language  of  the  statutes  to  variant  cir- 
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cumstlnces.  Neither  of  them  turns  upon  the  effect  of  a  claim 
which  has  been  canceled  or  abandoned  before  or  after  the 
attachment  of  the  railroad  grant,  either  by  the  definite  loca- 
tion of  the  line  or  by  the  selection  of  the  lands  as  lieu  lands 
within  the  indemnity  limits. 

That  question  was  first  considered  in  Kansas  P.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  639,  28  L.  Ed.  1125,  5  Sup.  Ct.  Rep. 
566,  which  involved  the  title  to  part  of  an  odd-numbered  sec- 
tion within  the  place  limits  of  the  Union  Pacific  Railroad 
Company's  grants  of  1862,  1864,  and  1866.  The  facts  were 
that  one  Miller  made  a  homestead  entry  upon  this  section 
July  20,  1856,  which  was  valid  if  the  land  was  then  public 
land.  The  line  of  definite  location  was  filed  September  21, 
1866,  so  that  the  entry  of  Miller  brought  the  land  within  the 
exception  in  the  grant  as  land  to  which  the  homestead  claim 
attached  at  the  time  the  line  of  the  road  was  definitely  fixed. 
It  was  argued  by  the  company  that,  although  the  homestead 
entry  had  attached  to  the  land,  and  Miller  had  entered  upon  it 
within  the  time  prescribed  by  law,  erected  a  house  upon  it, 
and  brought  his  family  to  live  upon  it,  and  made  the  tract  his 
home  until  the  spring  of  1870,  yet  that  he  afterwards 
abandoned  his  homestead  claim,  bought  the  land  from  the 
railroad  company,  and  paid  for  it,  and  sold  the  land  to  Dun- 
meyer, who  had  obtained  a  conveyance  from  the  company. 
From  this  it  was  argued  that  the  exception  no  longer  operated, 
and  the  land  had  reverted  to  the  company.  But  it  was  held 
that,  as  Miller's  claim  was  an  existing  one  of  public  record 
when  the  railroad  map  was  filed,  it  was  excepted  from  the 
land  grant,  notwithstanding  the  subsequent  abandonment. 
The  case  is  readily  distinguishable  from  the  one  under  con- 
sideration in  the  fact  that  Miller  had  not  only  entered  upon 
the  land,  but  was  in  actual  possession  of  it  at  the  time  of  the 
definite  location  of  the  ro^d,  and  that  he  did  not  abandon  his 
entry  until  nearly  four  years  after  the  line  of  definite  location 
was  filed. 

A  case  not  dissimilar  is  that  of  Bardon  v.  Northern  P.  R. 
Co.,  145  U.  S.  535,  36  L.  Ed.  806,  12  Sup.  Ct.  Rep.  856.  That 
case  arose  from  a  land  grant  to  the  Northern  Pacific  Com- 
pany of  July  2,  1864  (13  Stat,  at  L.  365,  chap.  217),  under 
which  act  the  company  proceeded  to  designate  the  general 
route  of  its  road,  and  afterwards  to  have  its  line  definitely 
fixed.  The  date  when  the  line  was  definitely  fixed  is  not 
stated  in  the  report,  and  is  not  treated  as  material,  but  it 
appears  that  on  September  12,  1855,  one  Robinson  settled 
upon  the  land,  filed  his  declaration  under  the  pre-emption 
laws,  but  died  without  filing  proof  or  paying  the  government 
for  the  land.  On  August  5,  1865,  this  pre-emption  claim  was 
canceled  for  alleged  failure  to  furnish  proof  of  continuous  resi- 
dence prior  to  July  30,  1857.  It  was  held  that,  as  it  appeared 
the  premises  had  been  taken  up  on  the  pre-emption  claim  of 
Robinson  before  the  railroad   grant  took  effect,  and  that  the 
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cancelation  had  not  then  been  made,  nor  for  more  than  a  year 
afterwards,  such  cancelation  of  the  pre-emption  entry  did  not 
restore  it  to  the  public  domain  so  as  to  bring  it  under  the 
operation  of  previous  legislation  which  applied  to  land  then 
public. 

In  the  consideration  of  the  present  case,  we  are  not  em- 
barrassed by  either  of  these  adjudications,  since  in  one  case 
the  lands  were  not  only  actually  occupied  by  the  homestead 
claimant  at  the  time  the  railroad  grant  took  effect,  but  in  both 
cases  the  proof  of  such  occupation  was  of  record  in  the  proper 
ofiBce,  and  the  lands  were  abandoned  in  one  case,  and  the  cer- 
tificate canceled  in  the  other  after  that  date,  while  in  this  case 
the  land  was  abandoned  fifteen  years  before  the  lands  were 
selected  by  the  company,  and  nothing  remained  to  indicate 
that  the  land  was  reserved,  except  the  donation  notification 
in  the  ofiBce  of  the  surveyor  general. 

Two  other  cases  are  more  directly  in  point.  In  Hastings  & 
D.  R.  Co.  V.  Whitney,  132  U.  S.  357,  33  L.  Ed.  363,  10  Sup. 
Ct.  Rep.  112,  40  Am.  &  Eng.  R.  Cas.  426,  the  grant  was  made 
to  the  railroad  July  4,  1866,  and  the  line  definitely  located 
March  7,  1867.  In  May,  1865,  one  Turner  applied,  through 
bis  attorney,  to  enter  the  land  in  question  as  a  homestead. 
The  affidavit  did  not  state  that  Turner's  family,  or  any  mem-r 
her  thereof,  was  residing  on  the  land,  or  that  there  was  any 
improvement  thereon,  and,  as  a  matter  of  fact,  no  member  of 
his  family  was  residing,  or  ever  did  reside,  on  said  land,  and 
no  improvement  was  made  thereon  by  anyone.  The  entry 
was  allowed  and  stood  upon  the  records  of  the  Land  Office 
uncanceled  until  September  30,  1872,  when  the  entry  was  can- 
celed. The  land  was  subsequently,  in  1877,  entered  by 
Whitney  as  a  homestead  and  a  patent  delivered.  It  was  held 
that  the  homestead  entry  of  Turner  excepted  it  from  the 
operation  of  the  land  grant,  notwithstanding  the  entry  was 
invalid  on  its  face.  ''So  long  as  it  remains  a  subsisting  entry 
of  record,  whose  legality  has  been  passed  upon  by  the  land 
authorities,  and  their  action  remains  unreversed,  it  is  such  an 
appropriation  of  the  tract  as  segregates  it  from  the  public 
domain,  and,  therefore,  precludes  it  from  subsequent  grants." 

In  Whitney  v.  Taylor,  158  U.  S.  85,  39  L.  Ed.  906,  15  Sup. 
Ct.  Rep.  796,  one  Jones,  in  May,  1854,  settled  upon  a  quarter 
section  of  public  land  in  California,  and  as  soon  as  the  land 
was  surveyed  (in  1857)  declared  his  intention  to  claim  it  as  a 
pre-emption  right,  paid  the  fees  required  by  law,  and  caused 
notice  of  the  s^me  to  be  filed  in  the  proper  government  rec- 
ord. He  occupied  the  tract  until  1859,  when  he  left  for 
England  and  never  returned.  The  land  was  found  to  be 
within  the  place  limits  of  the  grant  to  the  Central  Pacific 
Railroad  Company  of  1862.  This  company  filed  its  map  of 
definite  location  in  1864,  and  demanded  the  section  in  ques- 
tion. In  1885  the  pre-emption  entry  of  Jones  was  canceled. 
It  was  held  that,  the  tract  being  subject  to  the  claim  of  Jones 
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at  the  time  when  the  grant  to  the  railroad  company  took 
effect,  it  was  excepted  from  the  operation  of  that  grant,  and 
that  after  the  cancelation  of  that  entry  it  became  part  of  the 
public  domain,  and  that  such  cancelation  did  not  inure  to  the 
benefit  of  the  railroad  company. 

The  latest  case  upon  the  subject,  however,  is  that  of 
Northern  P.  R.  Co.  v.  De  Lacey,  174  U.  S.  622,  43  L.  Ed. 
I II I,  19  Sup.  Ct.  Rep.  7QI,  I  Am.  &  Eng.  R.  Cas.,  N.  S., 
596.  In  that  case  the  railroad  company  had  filed  its  map  of 
definite  location  March  26,  1884.  On  April  9,  1869,  one  John 
Flett  filed  a  declaratory  statement  of  his  intention  to  pur- 
chase the  land  under  the  pre-emption  laws.  In  the  fall  of 
the  same  year,  Flett  left  the  land  and  did  not  thereafter  re- 
side on  the  same,  although  it  appears  that,  in  September, 
1870,  he  went  to  the  local  land  office  and  told  the  officers  that 
he  had  come  to  prove  his  claim.  He  was  told  that  he  had 
lost  it,  as  it  had  become  railroad  land.  He  acquiesced  in  this 
statement.  In  1887,  eighteen  years  after  his  original  entry, 
Flett  submitted  proof  in  support  of  his  pre-emption  claim, 
founded  upon  his  declaratory  statement.  A  hearing  was  had 
in  the  presence  of  all  the  parties,  which  finally  resulted  in  a 
decision  of  the  Secretary  of  the  Interior,  September  28,  1891, 
awarding  the  land  in  controversy  to  the  railroad  company. 
Flett's  declaratory  statement  was  not  formally  canceled  upon 
the  records  until  December  23,  1891.  A  suit  brought  in  the 
circuit  court  by  the  railroad  company  resulted  in  its  favor, 
but  the  decree  was  reversed  by  the  court  of  appeals,  and  the 
case  brought  here  for  review. 

It  was  contended  that  at  the  time,  March  26,  1884,  when 
the  map  of  definite  location  was  filed,  the  declaratory  state- 
ment of  Flett,  filed  in  the  local  land  office  in  1869,  remained 
there  as  a  record,  and  was  an  assertion  of  a  pre-emption 
claim,  and  that,  under  the  case  of  Whitney  v.  Taylor,  158  U. 
S.  85,  39  L.  Ed.  906,  1 1)  Sup.  Ct.  Rep.  796,  the  land  described 
in  that  statement  was  excepted  from  the  grant  to  the  railroad 
company.  The  question  was  presented,  whether  the  proceed- 
ings in  the  case  of  Flett  were  of  such  a  character  as  to  pre- 
vent the  grant  to  the  company  from  taking  effect  at  the  time 
of  filing  its  map  of  definite  location,  March  26,  1884.  It  was 
held  that,  under  the  2d  section  of  the  act  of  July  14,  1870  (16 
Stat,  at  L.  279,  chap.  272),  claimants  of  pre-emption  rights 
must  make  proper  proof  and  payment  of  the  lands  claimed 
within  eighteen  months  after  the  date  prescribed  for  filing 
their  declartory  notices  shall  have  expired;  that  under  the  act 
of  March  3,  1871  (16  Stat,  at  L.  601),  twelve  months  in  addi- 
tion to  that  provided  in  the  first  act  were  given  to  the 
claimants  to  make  proof  and  payment;  that,  adding  the 
eighteen  months  given  by  the  first  act  to  the  twelve  months 
given  by  the  second  act,  all  claimants  of  pre-emption  rights 
were  given  thirty  months  to  make  the  proper  proof  and  pay- 
ment for  the  lands  claimed;  and  that  ** whether  such  proof 
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and  payment  were  made  would  be  matter  of  record,  and  if 
they  were  not  so  made  the  original  claim  was  canceled  by 
operation  of  law,  and  required  no  cancelation  on  the  records 
of  the  Land  Office  to  carry  the  forfeiture  into  effect.  The 
law  forfeited  the  right  and  canceled  the  entry  just  as  eBectually 
as  if  the  fact  were  evidenced  by  an  entry  upon  the  record.** 
The  case  of  Whitney  v.  Taylor  was  distinguished  upon  the 
ground  that,  in  that  case,  ^'there  was  no  period  within  which 
a  pre-emptor  was  compelled  to  prove  up  and  pay  for  his 
claim,  except  that  it  should  be  done  before  the  land  was 
offered  at  public  sale  by  the  proclamation  of  the  President." 
It  was  held  that,  as  the  thirty  months  allowed  to  Flett  had 
expired  years  before  the  filing  of  the  map  of  definite  loca- 
tion, there  was  no  existing  claim  at  that  time,  and  that  the 
grant  of  the  railroad  company  took  effect.  **  Thereafter  there 
was  no  claim,  for  it  had  ceased  and  determined,  and  with 
reference  to  the  right  it  was  of  no  more  validity  after  the 
expiration  of  that  time  than  if  the  statement  had  never  been 
filed." 

Recurring  now  to  the  case  under  consideration,  it  appears 
that  by  the  6th  section  of  the  Oregon  donation  act  (9  Stat. 
at  L.  498,  chap.  76),  it  was  incumbent  upon  the  settler  to 
notify  the  surveyor  general,  within  three  months  from  the 
commencement  of  his  settlement,  of  the  precise  tract  claimed 
by  him;  and  by  §  7,  within  twelve  months  from  the  time  the 
settlement  commenced,  he  must  prove  to  the  satisfaction  of 
the  surveyor  general  that  the  settlement  and  cultivation  le- 
quired  by  the  act  had  been  commenced,  and  that  at  any  time 
after  the  expiration  of  four  years  from  such  settlement  might 
prove  the  fact  of  continual  residence  and  cultivation  required 
by  the  4th  section,  when,  upon  such  proof  being  made,  the 
sorveyor  general  issues  the  proper  certificate,  forwards  the 
same  to  the  Commissioner  of  the  General  Land  Office,  whose 
duty  it  is  to  issue  patents  for  the  land. 

It  is  true  that  by  the  act  of  July  26,  1894  (28  Stat,  at  L. 
122,  chap.  163,  U.  S.  Comp.  Stat.  1901,  p.  1522),  where  proof 
of  settlement  had  been  made  under  the  donation  acts  and 
notice  given  as  required  by  law,  but  there  had  been  a  failure 
to  execute  and  file  in  the  Land  Office  proof  of  continued 
residence  and  cultivation  of  the  land  so  settled  upon,  so  as  to 
entitle  the  donees  to  patents,  such  claimants,  their  heirs, 
devisees,  assigns,  and  grantees,  were  given  the  right,  until 
January  21,  1896,  'Ho  make  and  file  final  proofs  and  fully 
establish  their  rights  to  donations''  under  the  aforesaid  act  of 
Congress,  and,  upon  failure- to  do  so,  they  were  to  be  held  to 
have  abandoned  their  claims.  But  by  §  2  of  the  same  act  the 
Commissioner  of  the  Land  Office  was  given  the  right,  if  such 
right  existed,  "to  allow  or  direct  hearings  to  be  instituted  to 
show  that  a  donation  claimant  has  abandoned  the  lands 
described  in  his  notice,  or  prevent  the  Commissioner,  when 
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it  is  proved  that  such  claim  is  invalid  or  abandoned,  from 
canceling  the  same  upon  the  official  records,  and  thereafter 
disposing  of  the  lands  as  a  part  of  the  public  domain;"  and 
by  §  3«  ''nothing  in  this  act  contained  shall  be  construed  ta 
impair  or  affect  any  adverse  claims  arising  under  any  law  of 
the  United  States  other  than  said  donation  act,  to  or  in  re- 
spect of  the  lands  in  this  act  referred  to." 

It  is  entirely  clear  that  the  position  of  the  government  in 
this  case  is  not  strengthened  by  anything  contained  in  this- 
act,  since  it  was  intended  only  for  the  relief  of  those  who  had 
resided  continuously  upon  and  cultivated  the  lands  specified 
in  the  original  donation  notification,  but  had  through  mis- 
take or  negligence  omitted  to  make  and  file  their  final  proofs, 
and  fully  establish  their  rights  to  such  donations.  Such  donees 
were  given  until  January  i,  1896,  to  make  such  final  proof 
and  obtain  their  patents;  but  they  were  not  given  thereby  the 
right  to  perfect  their  claims  to  lands  which  they  had  aban- 
doned before  completing  a  continued  residence  of  four  years 
thereon.  This  inference  is  rendered  only  the  more  clear  by 
the  2d  section,  which  authorizes  the  Commissioner,  when  it 
is  proved  that  such  claim  is  invalid  or  abandoned,  to  cancel 
the  same  upon  the  official  records,  and  by  the  3d  section, 
which  expressly  saves  adverse  claims  arising  under  any  law 
other  than  the  donation  act. 

It  is  clear  that  title  to  the  land  here   in  question  never 
passed  from  the  United  States  under  the  donation  acts  of  185a 
and  1853,  since  the  donation  was  only  made  to  those  "who 
shall  have  resided  upon  and  cultivated  the  same  for  four  con- 
secutive years,  and  shall  otherwise  conform  to  the  provisions 
of  this  act."     Hall   v.    Russell,    loi    U.    S.  503,   25   L.    Ed. 
829;  Maynard  v.  Hill,  125  U.  S.  190,   31   L.  Ed.  654,  8  Sup. 
Ct.  Rep.  723.     As  these  conditions  were  never  complied  with, 
the  land  continued  to  be  the  property  of  the  United  States, 
to  which  the  railroad  grant  subsequently  attached,  unless  such 
grant  was  defeated  by  the  fact  that  the  donation  notification 
still  remained  of  record  in  the  office  of  the  surveyor  general. 
As  the    land     had    neither    been    ''granted,    sold,     .     .     . 
occupied  by  homestead  settlers,  pre-empted,  or  otherwise  dis- 
posed of,"  the  bill  can  only  be  sustained  upon  the  ground  t'.at 
at  the  time  land   was  selected   it  was  ** reserved"  from   sale. 
But  for  what  purpose  was  it  reserved.^     Not  for  the  donation 
settler,  since  be  had  abandoned  the  land  fifteen  years  before ; 
not  for  the  United  States,  since  every  possible  encumbrance 
had  been  removed  from  them,  and  they  had  lapsed  into  their 
original  conditions  of  public  lands,  open  to   pre-emption   or 
sale.     It   is  true  the    donation    notification  had  not  been 
formally  canceled,  but  the  donation  acts  made  no  provision 
for  such  cancelation,   although   it   may,    perhaps,  have  been 
within  the  power  of  the  Land  Department  to  take  such  action 
even  prior  to  the  act  of  1894.     This,  however,  was  not  done,. 
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and  the  land  might  have  remained  in  that  condition  perma- 
nently, had  not  some  other  person  applied  to  enter  or  pur- 
chase it  by  showing  that  it  had  been  abandoned  by  the 
original  donee.  But,  if  this  may  be  done  by  an  individual 
pre-emptor,  why  may  not  a  railroad  company  do  the  same 
thing  by  claiming  the  land  under  its  grant,  and  showing  in 
defense  to  this  suit  that  it  had  actually  been  abandoned.^  It 
may  be  said  that  presumptively  the  land  had  been  reserved, 
as  shown  by  the  donation  notification,  and  for  aught  that 
appeared  the  donee  might  still  be  in  possession;  but  we 
know  of  no  reason  why  the  railroad  company  may  not  show 
the  actual  facts  as  well  as  an  individual  who  might  desire  to 
enter  the  land  upon  his  own  account.  Even  admitting  that 
the  donation  notification  was  on  file  in  the  ofHce  of  the  sur- 
veyor general,  there  was  no  proof,  required  by  §  7  of  the  act 
to  be  filed  within  twelve  months  from  the  time  of  settlement, 
that  the  settlement  and  cultivation  required  by  the  act  had 
been  commenced;  nor  after  the  expiration  of  four  years  from 
such  settlement  was  there  any  proof  of  continual  residence 
or  cultivation,  required  by  the  same  section.  The  record 
which  informed  the  company  that  the  land  had  been  settled 
by  a  donee  also  apprised  it  that  the  provision  of  the  statute 
had  not  been  complied  with.  We  think  that,  considering  the 
fact  that  fourteen  years  had  elapsed  since  the  original  settle- 
ment, the  railroad  company  would  be  authorized  to  infer  that 
the  donee  had  abandoned  the  land,  as  in  fact  appears  to  have 
been  the  case.  Under  the  facts  of  this  case,  we  think  the 
lands  were  not  reserved  within  the  meaning  of  the  granting 
act. 

But,  even  if  the  position  of  the  government  be  correct,  and 
the  patent  be  subject  to  cancelation,  we  see  nothing  to  pre- 
vent the  railroad  company  from  again  selecting  the  same 
land  to  make  good  its  losses  within  the  limits  of  its  primary 
grant,  no  intermediate  rights  being  shown  to  have  accrued. 
If  such  be  the  fact,  it  would  be  useless  to  direct  the  cancela- 
tion of  the  patent,  as  it  would  become  the  duty  of  the  Land 
Department  to  issue  immediately  a  new  one  for  the  same 
property.  Germania  Iron  Co.  v.  United  States,  i6s  U.  S. 
379.  41  L.  Ed.  754,  17  Sup.  Ct.  Rep.  337;  United  States  v. 
Central  P.  R.  Co.,  26  Fed.  479. 

The  decrees  of  the  courts  below  are  therefore  reversed  and 
the  case  remanded  to  the  Circuit  Court  for  the  District  of 
Oregon,   with  directions  to  dismiss  the  bill. 

MR.  JUSTICE  McKENNA,  having  filed  the  bill  in  this  case 
as  Attorney  General,  did  not  participate  in  this  decision. 

8  R  R  R— 3 
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Chicago,  R  I.  &  P.  Ry.  Co.  v.  Collier. 

{Supreme  Court  of  Nebraska^  June  /p,  igoi,) 
[95  N.  W.  Rep.  472.] 

Carriers— Limiting  Liability. 

Section  5,  art.  1,  c.  72,  Comp.  St.,  does  not  impliedly  grive  the  rififht 
to  a  railway  company  to  limit  its  liability,  under  section  3  of  the  same 
article,  by  stipulation. 

Witness— Jurors. 

A  juror  is  not,  by  reason  of  such  position,  rendered  incompetent  to 
testify  in  the  cause  in  which  he  sits.    Code  Civ.  Proc.  §  328. 

Commissioners'  Opinion.  Department  No.  i.  Error  to 
District  Court,  Lancaster  County;  Hall,  Judge. 

**Not  to  be  officially  reported." 

Action  by  Nettie  Collier  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judgment  for  plaintifi,  and 
defendant  brings  error.     Affirmed. 

W.  F.  Evans,    L.  W.  Billingsley,   R.  J.  Greene,  and   M.  A. 
Low,  for  plaintifi  in  error. 
Webster,  Rose  &  Fisherdick,  for  defendant  in  error. 

HASTINGS,  C.  This  case  is  brought  here  on  error  from 
a  verdict  and  judgment  of  $530  against  defendant  below  for 
injuries  alleged  to  have  been  received  in  a  wreck  near  Lincoln, 
on  defendant's  railway.  There  are  125  separate  assignments 
of  error  in  the  petition.  Only  two  points,  however,  were 
urged  on  argument  and  in  plaintifi's  brief,  and  they  alone  will 
be  considered.  It  is  conceded  that  the  main  contention,  the 
unconstitutionality  of  section  3,  art.  i,  c.  72,  Comp.  St.,  has 
been  decided  adversely  to  the  road  in  other  cases.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Zernecke,  SQ  Neb.  689,  82  N.  W.  26,  17 
Am.  &£ng.  R.  Cas.,  N.  S.,  76,  55  L.  R.  A.  610;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Young,  58  Neb.  678,  79  N.  W.  556,  14  Am. 
&  Eng.  R.  Cas.,  N.  S.,  343. 

It  is  claimed,  however,  that  this  case  differs  from  any  of 
those  heretofore  decided  involving  this  same  transaction,  in 
two  particulars,  viz.,  that  a  juror  in  the  case  was  sworn  as  a 
witness,  and  that  the  plaintifi  below  was  riding  on  a  free  pass 
which  provided  that  the  road  should  not  be  liable  for  his 
injuries.  As  to  this  last,  also,  it  is  conceded  that  this  court 
has  held  such  stipulations  void.  O.  &  R.  V.  Ry.  Co.  v.  Crow, 
47  Neb.  84,  66  N.  W.  21;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Young,  58  Neb.  678,  79  N.  W.  556,  14  Am.  &  Eng.  R.  Cas.,  N. 
S.,  343;  Missouri  Pac.  Ry.  Co.  v.  Tietken,  49 Neb.  130,  68  N. 
W.  336,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  262,  59  Am.  St.  Rep. 
526.  It  is  claimed,  however,  that  this  ruling  was  made  with- 
out considering  the  efiect  of  section  5  of  the  act  of  1867  (Laws 
1867,  p.  89),  above  mentioned,  which  counsel  assert  either 
modifies  section  3,  or  is  to  be  taken  as  repealing  it. 

We  are  not  able  to  sustain  this  contention.  Section  5  has 
heretofore  been  construed  by  this  court  as  relating  to  other 
matters  than  section  3.  Its  provisions  that  notice  must  be 
brought  to  the  knowledge  of  the  other  party  and  assented  to  by 
him  before  it  can  have  any  effect  to  limit  the  carrier's  liability 
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have  been  supposed  to  relate  to  matters  other  than  its  liability 
for  safety  of  passengers. 

It  is  admitted  that,  in  the  absence  of  section  5,  the  doctrine, 
"Expressio  unius  exclusio  alterius,"  would  prevent  the  exist- 
ence of  any  limitations  on  the  liability  for  passengers'  safety 
other  than  the  two  mentioned  in  section  3.  There  would 
seem  to  be  no  difficulty  in  construing  section  5  as  applying  to 
the  numerous  other  liabilities  of  a  carrier.  The  mere  impli- 
cation of  permission  to  limit  liability  contained  in  a  provision 
that  it  shall  not  be  limited  in  one  particular  way,  i.  e.,  by 
notices  and  contract  clauses  not  brought  to  the  other  party's 
attention,  cannot  be  held  to  control  the  positive  provision  of 
section  3  as  to  what  the  company  shall  be  liable  for.  We  see 
no  reason  to  depart  from  the  former  decisions  of  the  court  in 
regard  to  such  stipulations. 

In  regard  to  the  swearing  of  a  juror  as  a  witness,  no  party 
ought  to  be  compelled  to  try  his  case  to  a  jury  of  witnesses, 
as  things  are  now,  however  it  may  have  been  in  the  early  days 
of  our  legal  system.  But  there  is  no  objection  to  the  juror 
as  a  juror  in  this  record.  The  error  complained  of  is  the  tak- 
ing of  his  evidence.  How  could  the  fact  that  he  was  a  juror 
afiect  his  knowledge  of  facts  or  the  truthfulness  of  his  state- 
ments of  them?  Section  328  of  the  Code  makes  of  a  person 
of  capacity  sufficient  to  understand  the  obligation  of  an  oath 
a  competent  witness,  except  as  otherwise  therein  declared. 
We  do  not  find  jurors  in  the  list  of  exceptions.  The  trial 
judge  is  expressly  included  among  the  competent  witnesses 
by  section  348. 

The  calling  of  jurors  as  witnesses  is  sanctioned  by  Green- 
leaf  in  a  note  to  section  363  of  his  work,  while  excluding  the 
judge  as  incompetent  to  both  sit  as  such  and  testify.  Appar- 
ently the  compilers  of  the  Code  had  no  doubt  that  their  gen- 
eral provisions  were  strong  enough  to  include  jurors.  Dicta 
of  this  court  in  Richards  v.  State,  36  Neb.  18,  53  N.  W.  1027, 
and  Wood  River  Bank  v.  Dodge,  36  Neb.  708.  55  N.  W.  234, 
are  to  the  same  effect.  For  this  reason,  possibly,  no  mention 
by  statute  was  made  of  them  while  including  the  judge. 

As  an  objection  to  the  competency  of  evidence,  the  fact 
that  it  comes  from  a  juror  seems  clearly  insufficient.  An 
objection  to  a  jiiror  that  he  was  an  important  witness  in  the 
cause  would  stand  on  very  different  ground.  But  there  is 
none  in  this  record.  The  voir  dire  examination  of  the  jurors 
was  not  preserved.  Presumably  both  parties  knew,  or  ought 
to  have  known,  when  he  was  sworn  as  a  juror,  just  what 
knowledge  he  had.  The  defendant,  having  made  no  objection 
then,  can  make  none  now  to  his  acting  as  a  juror.  The  plain- 
tiff had  a  right  to  rely  on  the  broad  provisions  of  our  statute, 
that  every  one  having  knowledge  of  the  case  may  be  required 
to  speak,  with  the  prescribed  exceptions. 

In  our  opinion,  the  case  should  be  affirmed. 

DAY  and  KIRKPATRICK,  CC,  concur. 
Affirmed. 
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Ordelheide  v.  Wabash  R.  Co. 

{Supreme  Court  of  Missouri^  Division  No,  i^June  9, 1903,) 

[75  S.  W.  Rep.  149.] 

Railroads— Liability  for  Fires— Contract  to  Hold  Harmless— Public 
Policy.* 
A  contract  by  a  railroad  company  to  relieve  itself  from  liability  for 
fire  in  a  buildini^,  communicated  thereto  by  its  neg^lig'ence,  ia  not 
agfainat  public  policy ;  not  being^  with  a  passeng^er  or  shipper.,  or  in 
refirard  to  a  contract  of  carriage. 

Appeal  from  Circuit  Court,  Montgomery  County;  E.  M. 
Hughes,  Judge. 

Action  by  E.  F.  Ordelheide  against  the  Wabash  Railroad 
Company.  The  St.  Louis  Court  of  Appeals  reversed  a  judg- 
ment for  plaintifi,  and  on  a  dissent  of  one  of  the  judges  the 
cause  was  transferred  to  the  Supreme  Court.  Judgment  of 
circuit  court  reversed. 

Geo.  S.  Grover,  Geo.  Robertson,  and  G.  Pitman  Smith, 
for  appellant. 

A.  H.  Drunert,  J.  D.  Barnett,  H.  W.  Johnson,  and  C.  W. 
Wilson,  for  respondent. 

GANTT,  J.  This  appeal  is  in  this  court  by  virtue  of  a  dis- 
sent of  one  of  the  judges  of  the  St.  Louis  Court  of  Appeals. 
It  was  argued  and  submitted,  but,  owing  to  the  fact  that  a 
case  growing  out  of  the  same  fire  was  pending  in  the  court  in 
ba»c,  it  was  deemed  best  to  await  the  opinion  of  the  whole 
court  on  some  of  the  questions  involved  in  both  appeals. 
The  opinion  of  the  court  in  banc  will  be  found  reported  in 
Wabash  R.  Co.  v.  Ordelheide,  72  S.  W.  684. 

The  pleadings  and  agreed  statement  of  facts  upon  which  this 
case  was  determined  in  the  circuit  court  and  Court  of  Appeals 
are  fully  set  out  in  the  opinion  of  Judge  Bland  in  the  St. 
Louis  Court  of  Appeals,  80  Mo.  App.  357,  and  we  adopt  the 
same,  as  follows : 

"The  petition  is  as  follows: 

"  'Plaintifi  states  that  the  defendant  is  a  corporation  duly 
incorporated  under  and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  was  at  the  time  of  the  grievance  hereinafter 
mentioned,  as  such  corporation,  the  owner  and  occupier  of  a 
certain  railroad,  together  with  depots,  switches,  sidetracks, 
and  facilities  for  receiving  and  unloading  freight,  stock,  and 
goods,  which  said  railroad  runs  through  the  counties  of 
Warren  and  Montgomery,  in  the  state  of  Missouri,  and,  as 
said  corporation,  was  at  said  time  operating,  working,  man- 
aging, and  running  its  said  railroad  by  its  agents,  servants, 
and  employees,  and  using  thereon  its  locomotives,  engines, 
cars,  and  trains;  that  on  or  about  the  6th  day  of  April,  1895, 
the  plaintiff  was  the  owner  of  a  certain   building,  used   as  a 

*See  notes  at  end  of  case. 
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warehouse,  elevator,  or  grainhouse,.  together  with  horse 
power,  belting,  and  all  appliances  and  machinery  necessary 
and  required  to  run,  work,  and  operate  the  same,  which  said 
building,  with  the  said  horse  power,  belting,  appliances,  and 
machinery  therein,  stood  adjoining  or  near  by  the  depots, 
switches,  side  tracks,  at  or  near  the  defendant's  station  or 
depot  at  Wright  City,  in  said  Warren  county,  all  of  which  was 
of  the  value  of  two  thousand  dollars;  that  on  or  about  said 
date  the  defendant  so  carelessly  and  negligently  operated, 
worked,  run,  and  managed  its  said  railroad,  and  carelessly 
and  negligently  used  thereon  defective  and  insufficient  loco- 
motives and  engines,  and  so  carelessly,  negligently,  and 
unskillfully  operated,  worked,  and  managed  and  run  its  loco- 
motives, engines,  cars,  and  trains  on  its  said  ^witches,  railroad, 
and  side  tracks,  that  fire  escaped  from  its  locomotives  and 
engines,  and  was  communicated  to  plaintiff's  said  building, 
warehouses,  elevator,  or  graihhouse,  and  the  same,  together 
with  said  horse  power,  belting,  and  appliances  and  machinery 
therein  as  aforesaid,  were  damaged  and  destroyed,  to  plain- 
tiff's damage  in  the  sum  of  two  thousand  dollars.  Wherefore, 
by  reason  of  the  premises,  the  plaintiff  says  he  is  damaged  in 
the  sum  of  two  thousand  dollars,  for  which  and  costs  of  suit 
he  asks  judgment. ' 

''Defendant  answered  as  follows: 

"  *Now  comes  the  defendant  in  the  above-entitled  cause,  by 
its  attorneys,  and,  for  its  answer  to  the  petition  of  plaintiff 
therein  filed,  admits  that  it  is,  and  was  on  the  6th  day  of 
April,  1895.  a  corporation  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  state  of  Missouri.  Defendant  denies 
each  and  every  other  allegation  contained  and  set  forth  in 
plaintiff's  petition.  For  other  and  further  answer  to  the  peti- 
tion of  the  plaintiff,  defendant  says  that  on  or  about  the  ist 
day  of  November,  1892,  the  plaintiff  herein  entered  into  a  cer- 
tain written  and  printed  agreement  with  the  defendant  for  the 
lease  of  certain  ground  then  belonging  to  the  defendant  in 
Warren  county.  Missouri,  in  said  agreement  described,  for  the 
purpose  of  erecting  thereon  a  certain  grainhouse,  said  agree- 
ment expiring,  under  its  terms,  on  or  about  the  31st  day  of 
October,  1897,  which  said  agreement  was  in  words  as  foll'^ws, 
to  wit: 

"  •  **This  agreement,  made  and  entered  into  this  first  day  of 
November,  A.  D.  1892,  by  and  between  the  Wabash  Railroad 
Co.,  party  of  the  first  part,  and  E.  F.  Ordelheide,  of  Wright, 
in  the  county  of  Warren,  and  state  of  Missouri,  party  of  the 
second  part. 

'*  *  "Witnesseth,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  dollar  per  annum,  in 
advance,  to  said  party  of  the  first  part  paid  by  said  second 
party,  and  upon  the  express  condition  and  stipulation  that 
said  second  party  shall  assume  all  risk  of  fire  from  every  cause, 
and  shall  hold  and  keep  harmless  said  first  party  from  any  and 
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all  damages  whatsoever,  {rom  fire  or  any  other  cause,  to  any 
building  or  buildings  that  may  be  erected  on  the  land  herein 
leased,  or  their  appurtenances  or  contents,  which  guarantee 
enters  into  and  forms  part  of  the  consideration  that  induces  said 
first  party  to  make  this  lease ;  and  for  the  further  covenants  and 
agreements  hereinafter  contained  on  the  part  of  the  second 
party  to  be  kept  and  performed,  hereby  grants  unto  the  said 
second  party  the  right  to  occupy  and  use  for  the  purposes 
of  grainhouse,  the  following  described  part  of  the  grounds  of 
the  said  party  of  the  first  part,  at  Wright,  county  of  Warren, 
and  state  of  Missouri,  to  wit:  At  a  point  on  the  west  line  of 
South  street,  twenty-three  (23)  feet  north  of  the  center  of  the 
Wabash  main  track;  thence  northward  along  the  south  side 
of  South  street  forty-five  (45)  feet  to  the  north  line  of  Wabash 
right  of  way;  thence  westward  along  the  right  of  way  line  one 
hundred  and  ten  (no)  feet;  thence  southward  at  right  angle 
thirty-eight  (38)  feet  to  a  point  seven  and  one-half  (7^)  feet 
north  of  the  center  of  the  Wabash  house  track ;  thence  east- 
ward parallel  to  the  house  track,  and  seven  and  one-half  (7^) 
feet  from  the  same,  to  the  point  of  beginning. 

**  *  **And  said  first  party  further  covenants  to  and  with  said 
second  party,  that  said  second  party  shall  have  the  right  to 
occupy  and  use  such  portions  of  land,  selected  and  designated 
as  aforesaid,  for  the  location  of  said  grainhouse,  for  and  dur- 
ing the  full  term  of  five  (5)  years  from  the  date  of  this  agree- 
ment, unless  the  occupancy  of  said  premises  shall  be  sooner 
terminated  in  the  manner  hereinafter  provided. 

'' '  ''And  the  said  second  party  covenants  and  agrees  with 
the  said  party  of  the  first  part,  to  pay  all  taxes  that  may  be 
assessed  on  said  grainhouse  and  the  herein  leased  premises, 
and  to  conduct  the  business  of  storing  and  forwarding  grain 
or  other  property,  according  to  such  rules  as  the  party  of  the 
first  part  may  prescribe  in  relation  to  such  business  at  its 
stations  generally. 

*****  And  the  said  second  party  hereby  further  agrees  for 
himself,  his  heirs  or  assigns,  that  they  hereby  assume  all  risk 
of  fire,  from  any  cause  whatsoever;  that  if  any  insurance  is 
effected  during  the  continuance  of  this  lease  or  any  renewal 
thereof  by  said  second  party,  or  any  party  interested  therein, 
on  said  grainhouse  or  the  contents  thereof,  that  said  second 
party  will,  before  such  insurance  is  effected,  exhibit  this  lease 
to  the  agent  or  agents,  officer  or  officers  of  the  insurance  com- 
pany or  companies  through  whom  said  grainhouse  is  to  be 
insured,  and  procure  the  endorsement  hereon  of  said  agent  or 
agents,  officer  or  officers,  and  also  upon  the  policies  of  insur- 
ance issued  by  them  or  any  renewal  thereof,  to  the  effect  that 
said  insurance  company  will  not,  under  any  circumstances, 
bring  or  cause  to  be  brought  any  claim  or  action  at  law 
against  the  party  of  the  first  part,  its  successors  or  assigns,  for 
damages  occurring  during  the  term  of  this  lease,  or  any  re- 
newal thereof,  by  fire  or  otherwise,  to  the  said  grainhouse  or 
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appurtenances    erected   on    said  land,   or  to  the  contents 
thereof. 

'*  *  "And  it  is  hereby  mutually  agreed  between  the  parties 
hereto,  that  in  case  said  grainhouse  shall,  at  any  time  during 
the  continuance  of  this  agreement,  be  destroyed  by  fire  or 
otherwise,  the  contract  shall  not  cease  and  determine  by  rea- 
son thereof,  but  the  said  second  party  shall  be  allowed  thirty 
(30)  days  within  which  to  rebuild  the  same;  and  in  case  the 
said  grainhouse  shall  not  be,  by  said  second  party,  rebuilt  in  all 
respects  equal  to  one  so  destroyed,  within  thirty  days  from 
the  time  of  the  destruction  by  fire  or  otherwise,  then  this 
contract  shall,  at  the  option  of  the  party  of  the  first  part, 
cease  and  determine,  and  be  no  longer  binding  upon  the  par- 
ties thereto. 

"  '  "And  the  party  of  the  second  part  also  further  agrees 
with  the  party  of  the  first  part,  that  he  will  remove  said 
grainhouse  from  off  the  grounds  of  said  party  of  the  first  part 
at  any  time  during  the  aforesaid  term  of  five  years  (0  after 

having  received  from  the  said   party  of  the  first  part 

days'  notice  to  do  so. 

"  *  "And  the  party  of  the  first  part  agrees  to  recognize  said 
grainhouse  as  the  property  of  the  party  of  the  second  part, 
and  permit  him  to  remove  the  same,  at  any  time,  from  the 
premises  of  the  party  of  the  first  part. 

"  *  "And  it  is  also  expressly  understood  between  the  parties 
hereto,  that  at  expiration  of  the  time  mentioned  for  the  con- 
tinuance of  the  right  herein  granted  to  the  second  party,  the 
said  second  party  shall  have  reasonable  time  for  removing 
said  grainhouse  from  ofi  the  ground  of  the  party  of  the  first 
part,  said  removal  to  be  at  the  expense  of  said  second  party; 
and  till  such  removal,  the  provisions  of  this  lease  regarding 
damages  occasioned  by  fire,  or  otherwise,  shall  remain  in  full 
force  and  virtue. 

"*  "And  said  second  party  hereby  agrees  that  he  will  not 
sublet  said  leased  land  nor  assign  nor  transfer  this  agreement 
without  the  consent  in  writing  of  the  general  manager  of  the 
party  of  the  first  part,  endorsed  hereon,  and  subject  to  all  the 
conditions,  covenants,  limitations  and  restrictions  of  this 
lease,  and  that  he  will  use  said  leased  land  for  no  other  pur- 
pose than  that  contemplated  by  the  terms  of  this  contract. 

"  *  "And  the  said  second  party  hereby  further  agrees  to 
paint  all  buildings  erected  by  him  on  the  herein  leased 
premises  a  color  in  conformity  with  the  uniform  color  estab- 
lished by  said  party  of  the  first  part  for  its  buildings  generally. 

"  *  "And  it  is  distinctly  understood  and  agreed  between  the 
parties  hereto  that  in  case  the  second  party  shall  make  default 
in  any  of  the  covenants  on  his  part,  to  be  kept  and  performed, 
or  shall  insure  said  grainhouse  on  said  leased  land  without 
procuring  the  endorsement  hereon,  as  hereinbefore  pro- 
vided in  that  respect,  then  in  that  case  it  shall  and 
may  be   lawful   for  the  said    first   party,   its    assigns,    sue- 
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cessors,  agent  or  attorney,  at  its  election,  to  declare 
this  agreement  at  an  end,  and  into  or  upon  said  premises, 
with  the  said  grainhoase  and  appurtenances  hereon  or 
any  part  thereof,  to  enter  with  or  without  process  of  law, 
and  the  said  second  party  or  any  persons  occupying  said 
premises  and  said  grainhouse  or  appurtenances,  to  expel,  re- 
move and  put  out,  using  force  as  may  be  necessary  for  that 
purpose,  and  occupy  and  possess  said  premises,  and  hold  and 
occupy  the  grainhouse  and  appurtenances  thereon  till  they 
can  be  removed  or  the  conditions  of  this  lease  shall  have  been 
complied  with  by  said  second  party ;  but  no  action  or  pro- 
ceeding under  this  paragraph  by  the  party  of  the  first  part 
shall  in  any  manner  release  the  party  of  the  second  part  from 
the  obligations  and  duties  assumed  as  regards  damages  occa- 
sioned by  fire,  or  otherwise,  as  provided  for  in  this  agreement 
of  lease." 

"  'Further  answering,  defendant  says  that,  for  the  various 
considerations  named  in  said  agreement,  the  plaintiff  herein 
agreed  to  assume,  and  by  said  contract  did  assume,  all  risk  of 
iire  to  his  property  then  or  thereafter  to  be  located  upon 
defendant's  land  as  aforesaid,  from  any  cause  whatever,  and 
that  under  said  agreement,  for  said  consideration,  the  plain- 
tiff further  assumed  all  risk  of  fire  from  every  cause,  and 
undertook  and  agi:eed  to  hold  and  keep  harmless  the  defend- 
ant from  any  and  all  damages  whatsoever  from  fire  or  any 
cause  to  any  building  or  buildings  that  might  be  erected  upon 
said  land,  or  their  appurtenances  and  contents.  Wherefore 
defendant  says  that  plaintiff  ought  not  to  have  or  maintain 
this  case,  and,  having  fully  answered,  prays  to  be  discharged, 
with  its  costs.  * 

''The  issues  were  submitted  to  the  court  on  the  following 
agreed  statement  of  facts,  to  wit : 

**  *It  is  hereby  ag:reed  by  and  between  the  parties  hereto  as 
follows: 

**  'First.  That  the  property  sued  for  is  correctly  described  in 
the  petition,  and  was  of  the  value  therein  stated,  and  was 
destroyed  by  fire  on  the  day,  at  the  place,  and  in  the  manner 
alleged  in  the  petition. 

"'Second.  That  the  lease  between  the  parties  thereto,  E. 
F.  Ordelheide  and  the  defendant,  Wabash  Railroad  Company, 
dated  on  the  ist  day  of  November,  1892,  running  five  years 
from  the  date  thereof,  was  executed  by  said  parties  as  therein 
set  forth,  and  that  a  correct  and  true  copy  of  said  lease  is  set 
out  in  the  defendant's  answer  herein,  and  proof  thereof  is 
hereby  dispensed  with  in  this  case. 

" 'This  agreement  shall  constitute  a  part  of  the  record  in 
the  above-entitled  cause,  and  may  be  introduced  in  evidence 
in  support  of  a  demurrer,  motion  to  strike  out,  replv,  or  other 
pleadings  to  be  hereafter  filed  by  the  plaintiff  in  said  cause, 
or  upon  trial  thereof.*  *' 

The  petition   alleges  and  the  agreed  statement   of  facts 
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admits  that  the  building  of  plaintiff  was  constructed  on 
defendant's  right  of  way  under  a  contract  in  which  plaintiff 
expressly  stipulated  that  the  plaintiff  '  Vould  assume  all  risk 
of  fire  from  any  cause  whatsoever";  that  the  warehouse  was 
destroyed  by  fire  negligently  put  out  by  defendant's  servants. 
The  stipulation  is  comprehensive  enough  to  include  within  its 
terms  fire  caused  by  defendant's  own  negligence;  but  plaintiff 
insists  that,  however  broad  the  language,  it  cannot  cover  de- 
fendant's negligence,  because  a  common  carrier  cannot  con* 
tract  against  its  own  negligence,  such  a  contract  being  e^gainst 
public  policy,  and  therefore  void.  In  Insurance  Co.  v.  C.  & 
A.  Ry.  Co.,  74  Mo.  App.  89,  Judge  Smith,  in  a  most  satisfac- 
tory opinion,  ruled  that  a  contract  of  lease  substantially  like 
this  was  not  violative  of  public  policy.  He  says:  *'None  of 
the  property  so  destroyed  was  in  process  of  transportation  by 
defendant,  none  of  it  was  awaiting  delivery  by  the  defendant 
to  its  consignees  after  transportation,  and  none  of  it  has 
been  received  by  the  company  for  transportation.  The 
elevator  and  warehouse  and  the  property  in  it  bore  the  same 
relation  to  the  carrying  business  of  the  defendant  that  the 
store  and  content*^  of  any  merchant  or  commissionman  would 
bear  to  it.  Neither  the  lease,  nor  the  relation  of  the  property 
to  the  defendant,  arose  out  of  the  discharge  of  any  duty  im- 
posed upon  it  by  its  position  as  a  common  carrier,  or  by  its 
character  of  a  quasi  public  corporation.  The  fact  that 
defendant  is  a  common  carrier  has  no  place  in  this  case." 
A  similar  contract  was  sustained  in  Rutherford  v.  Wabash 
Co.,  48  S.  W.  921,  147  Mo.  441.  The  Court  of  Appeals  in  this 
<;ase,  through  Judge  Bland,  after  a  review  of  the  authorities 
on  this  subject,  held  this  contract  did  not  contravene  public 
policy;  and  this  court  in  banc,  in  Wabash  R.  Co.  v.  Ordel- 
heide, 72  S.  W.  684,  held  this  identical  contract  was  not 
against  public  policy,  not  being  a  contract  with  a  passen- 
-ger,  employee,  or  shipper  with  regard  to  a  contract  of  car- 
riage, nor  contravening  any  duty  devolved  upon  it  by  law  to 
its  employees.  Section  11 11,  Rev.  St.  1899,  which  renders 
every  railroad  company  liable  for  damages,  irrespective  of 
negligence,  to  every  person  whose  property  may  be  injured 
or  destroyed  by  fire  communicated  directly  or  indirectly  by 
locomotive  engines  in  use  on  said  railroad,  expressly  author- 
izes the  railroad  companies  to  procure  insurance  against  such 
damages.  In  Wabash  R.  Co.  v.  Ordelheide,  72  S.  W.  684, 
this  court  in  banc  held  that  this  contract  was  one  of  indemnity 
against  loss  occurring  by  fire  set  out  by  the  engines  of  defend- 
ant, and  it  was  not  against  public  policy  to  allow  it  to  make 
such  a  contract  with  plaintiff.  We  are  satisfied  with  the  rea- 
soning and  conclusions  reached  by  the  court  in  banc  in  constru- 
ing this  contract,  and  they  must  control  this  case  also.  The 
views  therein  expressed  are  in  accord  with  the  decision  of  the 
Supreme  Court  of  Iowa  in  Griswold  v.  111.  Central  R.  R.,  57 
N.  W.  843,  24  L.  R.  A.  647,  57  Am.  &  Eng.  R.  Cas.  59,  and  Hart- 
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ford  Fire  Ins.  Co.  v.  Ry.  Co.,  70  Fed.  201,  17  C.  C.  A.  62,  30 
L.  R.  A.  193,  16  Am.  &Eng.  R.  Cas.  779;  Stephens  v.  Ry.  Co., 
109  Cal.  86,  41  Pac.  783,  29  L.  R.  A.  751,  50  Am.  St.  Rep.  17. 
We  deem  it  unnecessary,  in  view  of  these  decisions,  to  repeat 
the  reasons  given  at  length.  The  company  had  the  option  to 
lease  or  to  refuse  to  lease,  and  if  it  did  lease  to  plaintiff,  and 
stipulated  for  indemnity  from  damages  caused  by  its  negli- 
gence in  firing  the  property  of  plaintifi  placed  upon  its  right 
of  way  by  its  permission,  that  contract  in  no  way  relieved  it 
from  the  discharge  of  any  duty  to  the  public,  or  to  any  pas- 
senger or  shipper  or  any  employee,  that  the  law  or  public 
policy  imposed  upon  it. 

It  results  that  the  judgment  of  the  circuit  court  must  be» 
and  is,  reversed.     All  concur. 

NOTBS. 

FIBBS   ALONG   RIGHT   OP    WAY— -WHETHER   OOMPANTT 
MAY  STIPULATE  AGAINST  LIABILITY  FOR  ITS 

NBGLIGBNOB. 

General  Rule. 

The  reasons  for  the  rule  which  forbids  a  common  carrier  from  stip- 
ulating^ with  passengers  or  shippers  against  liability  for  injury  or  loaa 
resulting  from  its  negligence,  do  not  extend  to  ihe  forbidding  of  a  con- 
tract whereby  a  railway  company  stipulates  with  the  owner  of  property 
near  its  track,  or  with  persons  desiring  to  erect  structures  upon  its 
right  of  way,  that  it  shall  not  be  liable  for  the  loss  or  injury  of  such 
property  by  fire  resulting  from  its  negligence  or  otherwise.  Griswold 
V.  111.  Cent.  Ry.  Co.,  90  Iowa  265,  57  Am.  &  Eng.  R.  Cas.  59, 57  N.  W.  844, 
24  L.  R.  A.  647,  overruling  56  Am.  &  Eng.  R.  Cas.  100,  53  N.  W.  295  ; 
American  Cent.  Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  74  Mo.  App.  89  ;  Wa- 
bash R.  Co.  V.  Ordelheide  (Mo.),  72  S.  W.  684  ;  Stephens  v.  Southern 
Pac.  Co.,  109  Cal.  86,  41  Pac.  783,  29  L.  R.  A.  751,  50  Am.  St.  Rep.  17  ; 
King  V.  Southern  Pac.  Co.,  109  Cal.  96,  41  Pac.  786,  29  L.  R.  A.  755; 
Northern  Pac.  R.  Co.  v.  McClure,  9  N.  Dak.  73,  81  N.  W.  52,  47  L.  R  A 
149  ;  Missouri,  K.  AT.  Ry.  Co.  v.  Carter  (Tex.),  3  R.  R.  R.  538,  26  Am.  A 
Eng.  R.  Cas.,  N.  S.,'538, 68  S.  W.  159  ;  Hartford  Fire  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co.,  175  U.  S.  91,  20  Sup.  Ct.  33,  44  L.  C^i.  84,  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  779,  affirming  70  Fed.  201,  30  L.  R.  A.  193,  62  Fed. 
904.  See  also,  Rutherford  v.  Wabash  R.  Co.,  147  Mo.  441,  48  S.  W.  921  ; 
Rood  V,  New  York  &  E.  R.  Co.,  18  Barb.  80. 

Same— Property  on  Right  of  Way. 

As  to  such  a  contract  being  forbidden  by  any  reason  of  public  policy 
in  the  case  of  one  desiring  to  erect  a  warehouse,  elevator,  or  coal  yard» 
upon  the  right  of  way  of  the  company,  it  may  be  answered,  that  with- 
out the  permission  of  the  company,  no  person  has  any  right  to  place 
such  structures  upon  the  right  of  way  ;  and  if  they  are  so  placed  with- 
out permission,  it  is  a  trespass,  and  the  company  owes  no  duty,  save 
not  to  wantonly  or  wilfully  injure  thein.  If,  however,  the  company  does 
give  such  permission,  its  liability  changes,  and  ic  becomes  subject  to 
the  new  duty  and  burden  of  exercising  ordinary  care  to  prevent  the 
burning  of  the  buildings  and  property  placed  therein.  But  as  there  is 
no  rule  of  law  or  public  policy  whereby  the  company  is  compellable  to 
give  its  consent,  it  is  competent  for  i\  to  grant  the  permission  upon 
terms,  such  as  that  it  shall  not  be  subject  to  any  greater  liability  or  risk 
than  it  was  before  ;  or,  in  other  words,  it  may  say  to  the  party  seeking 
the  privilege,  "You  may  erect  your  structure  on  my  property  on  con- 
dition that,  as  between  us,  you  become  your  own  insurer  against  my 
negligence."    Hartford  Fire  Ins.  Co.  v,  Chicago,  etc.,  R.  Co.,  175  U.  S« 
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91,16  Am.  &  EnpT-  R-  Cas.,  N.  S.,  779,  20  Snp.  Ct.  33,  44  L.  Bd.  84, 
affirming:  70  Fed.  201,30  L.  R.  A.  193,  62  Fed.  904. 

A^ain,  no  analogy  can  be  drawn  from  the  argument  that  a  carrier  on 
the  one  hand,  and  a  shipper  or  passenger  on  the  other,  do  not  stand  in 
equal  relation.  It  is  not  the  case  of  one  party  holding  out  terms  which 
the  other  is  bound  to  accept  or  go  without.  The  company  does  not  own 
all  the  land  in  the  state,  and  there  is  no  reason  why  the  structure  may 
not  be  placed  elsewhere.  Hartford  Fire  Ins.  Co.  v  Chicago,  etc.,  R. 
Co.,  175  U.  S.  91, 16  Am.  &  Eng.  R.  Cas.,  N.  S.,  779,  20  Sup.  Ct.  33,  44  L. 
Ed.  84,  affirming  70  Fed.  201,  30  L.  R.  A.  193,  62  Fed.  904. 

And  it  does  not  matter  that  the  erection  and  maintenance  of  the 
structure  upon  the  right  of  way  is  of  the  greatest  interest  to  the  pub- 
lic, and  with  a  view  to  its  accommodation  and  convenience  ;  or  that  the 
ultimate  purpose  of  the  railroad  in  entering  into  such  contract  is  the 
promotion  of  its  business  as  a  common  carrier,  and  that  it  exacts  from 
the  party  erecting  the  same  a  guaranty  that  he  will  transact  the  busi- 
ness for  which  it  is  intended  in  a  prompt  and  car<*f ul  manner,  at  reason- 
able charges,  and  with  a  view  to  the  public  convenience.  In  neither 
case  does  the  company  contract  as  a  common  carrier,  nor  is  there  any 
rule  of  public  policy  rendering  the  contract  invalid.  Griswold  v.  Illi- 
nois Cent.  Ry.  Co.,  90  Iowa  265,  57  Am.  &  Eng.  R.  Cas.  59,  57  N.  W.  844, 
24  L.  R.  A.  647,  overruling  56  Am.  &  Eng.  R.  Cas.  100,  53  N.  W.  295. 

Same — Property  Not  on  Right  of  Way. 

Where  the  structure  is  off  the  right  of  way,  and  the  owner,  upon  suffi- 
cient consideration,  such  as  securing  some  benefit  or  privilege  which  he 
cannot  otherwise  enjoy,  is  willing  to  release  the  company  from  its  duty 
to  exercise  ordinary  care  to  avoid  the  destruction  of  his  property,  it  is 
no  more  than  a  contract  of  insurance,  and  the  owner  and  the  company 
deal  at  arm's  length,  and  upon  equal  footing  ;  as  where  the  owner  of  a 
sawmill  near  the  right  of  way  agreed,  in  consideration  of  the  com- 
pany's building  a  side  track  thereto,  to  assume  all  risk  of  damage  by 
fire  resulting  from  the  company's  negligence.  Missouri,  K.  &  T.  Ry. 
Co.  V,  Carter  (Tex.),  3  R.  R.  R.  538, 26  Am.  &  Eng.  R.  Cas.,  N.  S.,  538» 
68  S.  W.  159. 

Rule  Not  Confined  to  Exemption  from  Liability  for  Fire. 

This  principle,  that  the  company  may  contract  against  liability  for 
its  own  negligence,  is  not  confined  to  the  single  case  of  exemption  from 
liability  for  loss  by  fire,  but  applies  in  other  cases  ;  as  when  the  owner 
of  lands  adjoining  the  right  of  way  agrees,  upon  sufficient  considera- 
tion, to  exempt  the  company  from  liability  for  the  neglieent  killing  of 
his  stock,  or  agrees  to  build,  maintain,  or  dispense  with  the  fence  which 
the  company  is  required  by  statute  to  maintain.  C.  H.  &  D.  R.  Co.  v. 
Waterson.4  Ohio  St.  434  ;  Pittsburg,  etc.,  R.  Co  v.  Smith,  26  Ohio  St. 
124  ;  Thomas  v.  Hannibal,  etc.,  R.  Co.,  82  Mo.  538  ;  Warren  v.  K.  &  D 
M.  V.  Co.,  41  Iowa  484  ;  McCoy  v.  So.  Pac.  R.  Co..  94  Cal  568,  56  Am  & 
Eng.  R.  Cas.  132,  29  Pac.  1110;  Louisville,  etc. ,  R.  Co.  v,  Webster,  106 
Tenn.  586,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  410,  61  S.  W.  1018. 

In  a  Virginia  case,  Johnson's  Adm*x  v.  Richmond  &  Danville  R.  Co.,  86 
Va.  975,  11  S.  E.  829,  the  principle  involved  was  the  same  as  that  here, 
though  the  case  was  not  one  of  injury  by  fire.  There  the  company  had 
contracted  with  a  firm  engaged  in  quarrying  granite  upon  its  right  of 
way,  that  it  should  not  be  liable  for  the  death  or  injury  of  any  of  the 
firm  or  its  employees,  whether  occurring  through  the  company's  negli- 
gence or  otherwise.  It  was  a  provision  of  the  contract,  however,  that 
the  trains  of  the  company  in  passing  the  quarry,  should  move  at  a  speed 
not  exceeding  six  miles  per  hour.  Plaintitf's  decedent  was  killed  by  a 
train  moving  at  a  speed  of  twenty  miles  per  hour.  In  holding  the  com- 
pany liable,  the  court  said  :  '^Nothing  is  better  settled,  certainly  in  this 
court,  than  that  a  common  carrier  cannot  by  contract  exempt  himself 
from  responsibility  for  his  own  or  his  servants'  negligence  in  the  car- 
riage of  goods  or  passengers  for  hire  ;  *  *  *  and  the  principle  which 
vitiates  a  stipulation  for  exemption  from  liability  for  one's  own  negli- 
gence, is  not  confined  to  the  contracts  of  carriers  as  such  ;  it  applies  uni- 
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veraally.'*  It  will  be  observed,  however,  that  this  sweeping  statement 
was  obiter  dictttm  merely,  for  the  reason  that  at  the  time  the  deceased 
met  his  death,  the  company  was  violating  one  of  the  conditions,  under 
which  it  was  to  enjoy  exemption  from  liability  for  the  negligence  of  itself 
or  servants,  by  running  its  train  past  the  quarry  at  a  greater  speed  than 
six  miles  per  hour.  Therefore  it  was  not  material  to  the  decision  of  the 
case  whether  the  contract  was  valid  or  invalid,  since  the  company  had 
not  complied  with  its  terms  so  a^  to  be  able  to  successfully  plead  it  in 
defense.  See  criticism  of  Justice  Gray  in  Hartford  Fire  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  175  U.  S.  91,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  779, 
20  Sup.  Ct.  33,  44  L.  Ed.  84. 

Rule  Not  Affected  by  Statute  Prohibiting  Carriers  from  Limiting  Their 
Liability. 
It  is  hardly  necessary  to  state  that*  such  a  contract  is  not  forbidden 
nor  in  any  wise  affected  by  a  statute  which  prohibits  railroads  and 
other  common  carriers  from  Hmiting  their  liability  as  it  exists  at  com- 
mon law,  or  in  any  manner  whatever  ;  for,  as  shown  in  the  foregoing, 
the  company  in  entering  into  such  an  agreement  does  not  contract  as  a 
common  carrier ;  nor  does  such  an  agreement  embrace  property  for 
which  the  company  is  liable  as  carrier.  Missouri,  etc.,  R.  Co.  v.  Carter 
(Tex.),  3  R.  R.  R.  538,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  538,  68  S.  W.  159 ; 
Griswold  v.  Illinois  Cent.  Ry.  Co.,  90  Iowa  265,  57  Am.  &  Eng.  R.  Cas. 
59,  57  N.  W.  843.  24  L.  R.  A.  647,  overruling  56  Am.  A  Eng.  R.  Cas. 
100,  53  N.  W.  295. 

Rule  Not  Affected  by  Statute  Fixing  Company's  Liability  for  Fire. 

Nor  is  such  a  contract  forbidden  by  a  statute  which  makes  the  com- 
pany absolutely  liable  for  fires  started  along  its  right  of  way.  Such 
statute  being  for  the  protection  of  property  owners  along  the  right  of 
way,  a  particular  owner  may  waive  its  provisions  as  to  himself.  Gris- 
wold V,  111.  Cent.  Ry.  Co.,  90  Iowa  265,  57  Am.  &  Eng.  R.  Cas.  59,  57 
N.  W.  843,  overruling  56  Am.  &  Eng.  R.  Cas.  100,  53  N.  W.  295  ;  Wa- 
bash R.  Co.  V.  Ordelheide  (Mo.),  72  S.  W.  684. 

Liability  to  Third  Persons. 

Not  only  may  one  erecting  a  structure  on  the  right  of  way  of  a  rail- 
road company,  exempt  the  company  from  all  liability  for  the  loss  by 
fire  of  his  own  property,  but  he  may  covenant  to  save  the  company 
harmless  as  to  any  loss  which  may  result  to  third  persons  by  reason  of 
the  burning  of  such  property.  Northern  Pac  R.  Co.  v.  McClure,  9  N. 
Dak.  73.  81  N.  W.  52,  47  L,,  K.  A.  149  ;  Mc Adams  v.  Missouri,  etc.,  R. 
Co.,  19  Tex.  Civ.  App.  82,  45  S.  W.  936. 

Same — Contract  Operative  Only  between  Parties  and  Privies. 

Such  a  contract  is  operative  only  between  the  parties  and  their 
privies,  for  the  company  cannot,  of  course,  when  sued  by  A.  for  the 
destruction  of  his  property,  defend  that  it  is  not  liable  because  B.  has 
agreed  to  save  it  harmless  from  the  destruction  of  A.'s  property.  Its 
liability  to  A.  remains  the  same,  and  its  remedy  in  such  case  is  by  ac- 
tion over  against  B.  for  the  breach  of  his  contract.  McAdams  v.  Mis- 
souri, etc.,  R.  Co.,  19  Tex.  Civ.  App.  82,  45  S.  W.  936  ;  Northern  Pac. 
R.  Co.  V.  McClure,  9  N.  Dak.  73,  81  N.  W.  52,  47  h.  R.  A.  149. 

Thus  it  is  liable  to  the  agent  of  a  warehouseman  with  whom  it  has 
such  a  contract,  for  the  loss  of  the  agent's  goods  stored  in  the  ware- 
hduse  ;  and  this  notwithstanding  the  agent  had  knowledge  of  the  con- 
tract of  exemption  between  the  warehouseman  and  the  company. 
King  V.  So.  Pac.  Co.,  109  Cal.  %,  41  Pac.  786,  29  L-  R.  A.  755. 

Same — Notice  Not  Sufficient  to  Make  Third  Person  a  Party  to  the  Con- 
tract. 
The  person  whose  goods  are  burned  is  not  to  be  taken  as  consenting 
to  the  contract  between  the  company  and  the  warehouseman,  or  as  l>e- 
coming  a  party  thereto,  merely  because  he  has  knowledge  thereof. 
King  V,  Southern  Pac  R.  Co.,  109  Cal.  96.  41  Pac.  786,  29  L,.  R.  A.  755  ; 
McAdams  v.  Missouri,  etc.,  R.  Co  ,  19  Tex.  Civ.  App.   82,  45  S.   W.  936. 
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Same — Goods   Placed    in    Warehouse    without     Knowledge    of    the 
Owner. 

Nor  is  it  a  material  circumstance  that  the  i^oods  were  placed  in  the 
bnilding  without  the  knowledge  of  the  owner  thereof.  Walker  v.  Mis- 
souri Pac.  R.  Co.,  68  Mo.  App.  465. 

Same—Where  Agreement  Did  Not  Extend  to  Property  of  Third  Per- 
sons. 

And  so  where  there  was  no  contract  exempting  the  company  from 
liability  for  Injury  to  the  property  of  adjacent  owners  by  fire,  but  one 
of  such  owners,  finding  his  bogs  on  fire,  and  the  employees  of  the  com- 
pany engaged  in  extinguishing  the  same,  told  them  to  let  it  burn, 
as  be  preferred  that  the  bogs  should  burn,  such  action  on  his  part  was 
held  not  to  release  the  company  from  liability  to  a  third  person  to 
whose  property  the  flames  finally  extended.  The  plaintiff  could  not  be 
prejudiced  by  any  arrangement  between  the  company  and  another 
person.  Simmonds  v.  New  York,  etc.,  R.  Co.,  52  Conn.  264,  23  Am.  &. 
£ng.  R.  Cas.  369. 

Of  course  a  contract  between  property  owners  along  the  right  of  way 
as  to  which  shall  assume  the  risk  of  loss  by  fire  as  to  property 
placed  near  the  track,  does  not  inure  to  the  benefit  of  the  company. 
For  example,  where  cotton  on  the  platform  of  a  compress  company  was 
destroyed  by  fire  resulting  from  the  negligence  of  the  company,  it  was 
held  to  be  no  defense  to  an  action  against  the  railway  company  for  the 
loss  of  the  cotton,  that  there  was  a  contract  between  the  owner  of 
the  cotton  and  the  compress  company,  to  the  effect  that,  as  between  the 
parties  to  such  contract,  the  cotton  was  on  the  platform  at  the  risk  of 
the  owner.     Edwards  v,  Campbell,  12  Tex.  Civ.  App.  236,  33  S.  W.  761. 

Same— Liability  to  Insurance  Company  Paying  Loss. 

A  railroad  company  which  has  by  contract  exempted  itself  from 
liability  for  the  loss  of  property  burned  through  its  negligence,  is  not 
liable  to  an  insurance  company  which  has  been  compelled,  under  pol-? 
icies  held  on  the  property,  to  make  good  the  loss  resulting  from  such 
cause.  The  simple  reason  is,  that  the  insurance  company  in  such  case  is 
only  entitled  to  subrogation  to  the  rights  of  the  owner  of  the  property,  and 
he  has  no  rights  against  the  railroad  company,  for  he  has  waived  them 
by  his  contract  of  exemption.  Griswold  z^.  Illinois  Cent.  Ry.  Co.,  9Q 
Iowa  265,  57  Am.  &  ifing.  R.  Cas.  59.  57  N.  W.  843,  24  L.  R.  A.  647,  over- 
ruling 56  Am.  &  HJng.  R.  Cas.  100,  53  N.  W.  295  ;  Hartford  Fire  Ins.  Co. 
V,  Chicago,  etc.,  R.  Co.,  175  U.  S  91, 16  Am.  &  Eng.  R.  Cas.,  N.  S.,  779, 
20  Sup.  Ct.  33,  44  L.  EM.  84,  affirming  70  Fed.  201,  30  L.  R.  A.  193.  See 
also.  Phoenix  Fire  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  117  U.  S.  312,  6 
Sup.  Ct.  750,  1176. 

Whether  Contract  inures  to  Bsnefit  of  Reorganized   or  Consolidated 
Company. 

As  to  whether  lessees  of  a  portion  of  the  company's  right  of  way,  who 
have  covenanted  to  save  the  company  harmless  from  loss  by  Are  re- 
sulting from  the  company's  negligence,  whether  to  their  own  property 
or  that  of  third  persons,  are  liable  on  such  covenant  to  a  reorganized 
company  which  has  succeeded  to  all  of  the  former  company's  rights  and 
liabilities,  it  was  held,  in  a  case  where  the  lease  contained  a  stipulation 
that  all  of  its  covenants  and  conditions  should  be  binding  upon  the 
assigns  of  both  parties,  and  where  there  was  a  statute  declaring  that 
the  assignee  of  the  reversion  should  be  entitled  to  the  same  remedies 
for  nonperformance  of  any  of  the  terms  of  the  lease  as  the  assignor, 
and  where  the  lessees  attorned  to  the  reorganized  company  as  the  as^ 
signee  of  the  reversion,  that  said  covenant  ran  with  the  reversion,  and 
inured  to  the  benefit  of  the  reorganized  company,  and  that  the  lessee.s 
must  save  such  company  harmless  from  the  loss  of  the  property  of 
third  persons  by  fire  resulting  from  its  negligence.  Northern  Pac.  R. 
Co.  V,  McClure,  9  N.  Dak.  73,  81  N.  W.  52,  47  L.  R.  A.  149.  And  so 
where  the  owner  of  a  sawmill,  in  consideration  of  the  company's  build- 
ing a  side  track  to  the  mill  for  his  convenience  and  accommodation, 
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exempted  the  company  from  all  liability  for  the  possible  loss  of  the 
mill  and  its  appurtenances  by  fire  resultinj^  from  the  negligence  of  the 
company,  or  otherwise,  it  was  held  to  inure  to  the  benefit  of  a  consol- 
idated company  which  succeeded  to  all  the  rights  and  liabilities  of  the 
former  company,  including  the  duty  of  maintaining  the  side  track  to 
the  mill.  Missouri,  etc.  Ry.  Co.  v.  Carter  (Tex.),  3  R.  R.  R.  538,  26 
Am.  &  Kng.  R.  Cas.,  N.   S.,  538,  68  S.  W.  159. 

R. 


Moore  v.  Lindell  Ry.  Co. 

(Supreme  Court  of  Missouri^  Division  No.  /,  May  j/,  1903,) 

[75  S.  W.  Rep.  672.] 

Injury  to  Pedestrian  at  Street  Railway  Crossing— Negligence  and  Con- 
tributory Negligence.* 
A  decedent's  contributory  negligence  in  knowingly  attempting  to 
pass  in  front  of  an  approaching  street  car  at  a  street  crossing,  in  such 
close  proximity  thereto  as  to  make  the  danger  of  collision  imminent, 
bars  a  recovery,  though  the  street  railway  company  was  negligent  in 
failing  to  sound  the  gong  of  the  approaching  car  running  at  an  exces- 
sive rate  of  speed,  and  even  though  it  also  failed  to  use  proper  care  to 
atop  the  car  after  the  dangerous  position  of  the  decedent  bfecame  known 
to  it. 

Appeal — Review. 

Where  the  verdict  of  the  jury  is  for  the  right  party  and  in  accordance 
with  the  law,  it  will  not  t>e  disturbed,  though  the  court  gave  erroneous 
instructions. 

Accident  at  Street  Railway  Crossing — Contributory  Negligence. 

Plaintiff's  decedent  was  killed  by  a  street  car  at  a  crossing.  The 
street  was  clear  of  obstructions,  and  there  was  plenty  of  light  to  see 
distinctly.  There  was  no  evidence  that  decedent  looked  or  listened 
before  going  on  the  track,  except  that  of  the  motorman,  who  testified 
that  when  he  saw  her  he  hit  his  gong,  but  she  continued  until  she  got 
on  the  south-bound  track  ;  that  at  that  time  the  car,  which  was  on  the 
north-bound  track,  was  within  probably  20  feet  from  her ;  that  she 
paused  for  an  instant,  and  when  the  car  got  within  five  feet  of  her  she 
deliberately  walked  on  the  north-bound  track  in  front  of  the  car  and 
attempted  to  cross,  when  the  car  killed  her  :  held^  as  a  matter  of  law, 
that  decedent  was  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Court,  St.  Louis  County;  Rudolph 
Hirzel,  Judge. 

Action  by  Thomas  Moore  against  the  Lindell  Railway  Com- 
'pany.  From  a  judgment  for  defendant,  plaintifi  appeals. 
Affirmed. 

A.  R.  Taylor,  for  appellant. 

Geo.  W.  Easley  and  Boyle,  Priest  &  Lehmann,  for  re- 
spondent. 

MARSHALL,  J.  This  is  an  action,  under  the  statute,  to 
recover  $5,000  damages  for  the  death  of  the  plaintiff's  wife, 
on  the  14th  of  October,  1896,  caused  by  being  run  into  and 
injured  by  one  of  the  defendant's  electric  cars  on  Fourteenth 
street,  opposite  the  termination  of  Belmont  street,  in  the  city 

*See  foot-note  appended  to  Barry  v,  Burlington  Ry.  &  Light  Co. 
(Iowa),  6  R.  R.  R.  676,  29  Am.  &  Kng.  R.  Caa.,  N.  S.,  676. 
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of  St.  Louis.     There  was  a    verdict   and  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

The  petition  charges  that  the  plaintiff's  wife  was  crossing 
Fourteenth  street,  **on  the  north  crossing  of  Belmont  street** 
(the  evidence  on  both  sides  showed  she  was  crossing  on  the 
south  crossing),  and  that  the  car,  without  any  warning  being 
given  of  its  approach  by  ringing  the  bell  or  otherwise,  ran 
upon  her,  knocked  her  down,  and  so  injured  her  as  to  cause 
her  death.  •  The  petition  assigns  as  further  negligence  that 
there  was  a  city  ordinance  in  force  which  required  motor  men 
and  conductors  to  keep  a  vigilant  watch  for  vehicles  and  per- 
sons on  foot,  especially  children,  either  upon  the  track  or 
moving  towards  it,  and  upon  the  first  appearance  of  danger 
to  stop  the  car  within  the  shortest  time  and  space  possible, 
and  that  the  defendant's  motorman  and  conductor  failed  to 
obey  the  requirements  of  this  ordinance.  The  petition  assigns 
as  further  negligence  that  there  was  a  city  or^linance  in  force 
which  prohibits  the  defendant  from  running  its  cars  at  a 
greater  rate  of  speed  than  lo  miles  an  hour,  and  that  the  car 
that  struck  the  plaintiff's  wife  was  running  at  a  greater  rate 
of  speed  than  lo  miles  an  hour.  The  petition  charges  that, 
in  consideration  of  the  grant  by  the  city  of  the  right  to 
operate  its  cars,  the  defendant  undertook  and  bound  itself  to 
observe  and  obey  the  provisions  of  the  ordinances  herein  re- 
ferred to.  The  answer  is  a  general  denial,  and  a  plea  of  con- 
tributory negligence,  in  that  the  plaintiff's  wife  walked 
''upon  defendant's  track  in  front  of  its  car,  without  looking 
or  listening  for  an  approaching  car,  in  such  proximity  to  the 
car  that  it  was  impossible  to  stop  the  car  and  avoid  the 
collision  and  injury."  • 

The  locus  in  quo  was  this:  Fourteenth  street  runs  north 
and  south,  and  is  8o  feet  wide,  and  the  defendant  has  a  double 
track  thereon,  near  the  center  of  the  street,  the  west  track 
being  used  by  the  south-bound  carSj  and  the  east  track  by  the 
north-bound  cars.  Belmont  street  is  25  feet  wide,  and  inter- 
sects Fourteenth  street  on  its  west  side.  It  stops  at  Four- 
teenth street.  East  of  Fourteenth  street,  but  not  on  a  direct 
prolongation  of  Belmont  street,  there  is  an  alley  15  feet  wide. 
The  next  street  south  of  Belmont  is  Spruce  street,  and  the 
distance  between  the  two  is  only  150  feet.  The  next  street 
north  of  Belmont  is  Clark  avenue,  and  the  distance  between 
these  two  is  also  only  1 50  feet. 

The  undisputed  facts  in  the  case  are  that  the  deceased  was 
the  wife  of  the  plaintiff;  that  they  lived  at  141 1  Belmont 
street;  that  about  10  o'clock  on  the  night  of  October  14,  1896, 
she  left  the  house  to  get  the  plaintiff  something  to  eat;  that 
she  went  east  to  Fourteenth  street,  and  then  started  across 
Fourteenth  street,  at  the  south  crossing  of  what  would  be  the 
prolongation  of  the  south  side  of  Belmont  street;  that  the 
street  was  free  of  obstruction,  and,  while  there  were  no  lights 
at  that  point,  there  were  lights  at  Spruce  street  on  the  south. 
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and  at  Clark  avenoe  on  the  north;  that  the  night  was  clear; 
that  there  was  plenty  of  light  there,  and  an  approaching  car 
coald  have  been  easily  seen  as  fsir  sonth  as  Spmce  street  and 
as  far  north  as  Clark  avenoe;  that  the  plaintiff *s  wife  was 
proceeding  across  Fourteenth  street,  going  in  an  easterly 
direction,  when  she  was  injored;  and  that  Fourteenth  street, 
at  the  point  of  the  accident,  is  slightly  up  grade. 

The  disputed  facts  are  as  follows:  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show  that  she  was  walking  very 
slowly;  that  the  car  was  running  very  rapidly,  as  much  as  15 
miles  an  hour;  that  no  gong  was  sounded;  that  she  was 
struck  by  a  north-bound  car  just  as  she  was  about  to  step  off 
the  east  track ;  that  the  car  did  not  slacken  its  speed  before 
it  struck  her;  that  the  car  was  stopped  at  a  point  about  30- 
feet  beyond  the  point  of  the  accident;  that  a  car  running  at 
the  rate  of  six  miles  an  hour  could  be  stopped  by  means  of 
the  brakes  in  about  10  feet,  and  by  using  the  reverse  power  in 
3  to  4  feet;  that  running  8  or  10  miles  an  hoar  it  could  be 
stopped  in  30  feet  by  using  the  brakes;  that  running  15  miles 
an  hour  it  could  be  stopped  in  a  car  length  and  a  half  by  using 
the  reverse  power. 

The  witnesses  for  the  plaintiff  were  standing  at  the  north- 
west corner  of  Fourteenth  and  Spruce  streets  at  the  time  of 
the  accident.  Because  the  car  was  between  them  and  the 
plaintiff's  wife,  they  did  not  see  the  car  strike  her.  But  they 
said  when  she  was  between  the  sidewalk  on  the  west  side  of 
Fourteenth  street  and  the  railroad  track  the  car  was  at  Spruce 
street. 

The  city  ordinances  pleaded  were  offered  in  evidence,  and 
it  was  admitted  that  the  defendant  had  accepted  them. 

The  evidence  of  the  defendant's  motorman  was  that  he  saw 
the  plaintiff's  wife  when  the  car  was  about  30  feet  north  of 
Spruce  street ;  that  she  was  then  between  the  curb  on  the 
west  side  of  Fourteenth  street  and  the  south-bound  car  track; 
that  the  car  was  then  running  about  five  miles  an  hour;  that 
he  sounded  the  gong  when  he  first  saw  her,  and  reduced  the 
speed  of  the  car  to  four  miles  an  hour;  that  she  continued  on 
her  way  until  she  got  to  the  south-bound  track;  that  ''at  that 
time  when  she  stepped  there  I  was  within  probably  perhaps 
20  feet  of  her;  she  paused  for  an  instant,  and  when  I  got 
within  five  feet  of  her  she  just  deliberately  walked  over  the 
track.  I  reversed  my  car,  but  she  was  too  close,  and  it  hit 
her.  Ques.  Which  part  of  the  car  hit  her?  Ans.  The  east 
side  of  the  car — the  opposite  side — she  almost  cleared  the 
track.  It  was  the  fender  hit  her  about  at  the  ankle,  and  ^he 
fell  down  on  the  street."  This  witness  testified  that,  if  the 
reverse  current  is  applied  to  a  car  going  at  the  rate  of  five 
miles  an  hour  on  a  slight  grade,  the  car  will  slide  30  feet. 
The  conductor  of  the  car  testified  that  the  car  was  running 
about  five  miles  an  hour,  and  that  the  motorman  rang  the 
gong  continuously  as  he  approached  Belmont  street;  that  it 
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was  foot  bell;  that  the  car  stopped  with  the  rear  platform 
''alongside"  of  where  the  plaintiff's  wife  laid.  The  superin- 
tendent of  the  defendant  testified  that  the  car  weighed  eight 
tons,  and  that  it  would  take  4^  seconds  to  stop  the  car  if  it  was 
running  at  a  rate  of  four  or  five  miles  an  hour,  and  that  the 
car  will  slide  from  five  to  ten  feet  even  on  a  slight  up  grade. 
The  assistant  superintendent  of  the  City  Hospital  testified  that 
when  the  plaintifi  reached  the  hospital  she  had  a  contusion 
of  the  skull,  and  was  under  the  influence  of  liquor.  ''She  had 
the  odor  of  alcohol  on  her  breath. '  * 

I.  Under  this  state  of  the  record,  counsel  for  the  appellant 
very  properly  says:  "For  the  purpose  of  this  hearing  we  will 
concede  that  there  was  evidence  for  the  defendant  tending  to 
sustain  the  answer  and  make  the  issue  for  the  jury,  and  we 
claim  a  reversal  of  the  case  upon  the  grounds  herein  stated" 
— that  is,  that  the  trial  court  erred  in  a  matter  of  law  in  giving 
the  defendant's  instructions.  To  fully  understand  the  case,  it 
is  necessary  to  set  out  all  the  instructions  bearing  upon  the 
question  of  the  liability  of  the  defendant  and  the  duty  of  the 
deceased  that  were  given  at  the  request  of  either  the  plaintiff 
or  the  defendant,  and  by  the  court  of  its  own  motion. 

The    instructions  given   for  the  plaintifi  are  as  follows: 
"(i)    If  the  jury  find  from  the  evidence  in  this  case  that  on 
the  13th  day  of  October,  1896,  the  defendant  was  operating 
the  railway  and  car  herein  mentioned,  as  a  public  conveyance, 
for  the  purpose  of  transporting  persons  for  hire  from   one 
point  to  another,  within  the  city  of  St.  Louis,  as  a  street  rail- 
way; and  if  the  jury  further  find   from  the  evidence  that  at 
said  time  Fourteenth  and  Belmont  streets,  at  the  place  men- 
tioned in  the  evidence,  were  public  streets  within   the  city  of 
St.  Louis;  and  if  the  jury  find  from  the  evidence  that   Jennie 
Moore,  mentioned  in  the  evidence,  was  the  lawful  wife  of  the 
plaintifi;  and  if  the  jury  find  from  the  evidence  that   on  the 
.  night  of  October  13,  1896,  the  plaintiff's  wife,  Jennie   Moore, 
was  passing  over  the  south  crossing  of   Belmont  and  Four- 
teenth streets,  and  whilst   doing  so  the  defendant's  car  ran 
against  her  and  so  injured  her  that  she  died  from  said  injuries; 
and  if  the  jury  find  from  the  evidence  that  said  car  was,  by 
the  defendant's  servant^  in  charge  of  same,  being  run   at   a 
greater  rate  of  speed  than  lo  miles  per  hour  at  said  time;  and 
if  the  jury  further  find  from  the  evidence  that  such  excessive 
rate  of  speed,  over  10  miles  per  hour,   directly  contributed  to 
cause  said  car  to  so  strike  and  injure  plaintiff's  said  wife;  and 
if  the  jury  further  find  from   the  evidence  that  plaintiff's  wife 
exercised  ordinary  care  to  look  and  listen  for  an  approaching 
car  while  going  upon  and  over  defendant's  track — then  plain- 
tifi is  entitled  to  recover.     (2)  If  the  jury  find  from  the  evi- 
dence that  on  the  •13th  day   of   October,  1896,  the   defendant 
was  operating  the  railway  and  car,  mentioned  in  the  evidence, 
for  the  purpose  of  transporting   persons  for  hire  from   one 
point  to  another  within  the  city  of  St.  Louis,  as  a  street  rail- 
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way;  and  if  the  jury  find  from  the  evidence  that  at  said  time 
Fourteenth  and  Belmont  streets  were  public  streets,  within 
the  city  of  St.  Louis,  at  the  place  mentioned  in  the  evidence; 
and  if  the  jury  further  find  from  the  evidence  that  on  the 
night  of  said  day  the  plaintiff's  wife,  Jennie  Moore,  was  on 
the.  south  crossing  of  said  streets,  passing  from  the  west  side 
of  Fourteenth  street  to  the  east  side  thereof  across  defend- 
ant's tracks;  and  if  the  jury  further  find  from  the  evidence 
that,  as  the  plaintiff's  wife  moved  towards  and  across  defend- 
ant's tracks,  defendant's  motorman  saw  her;  and  if  the  jury 
further  find  from  the  evidence  that  as  plaintiff's  wife 
approached  and  went  upon  defendant's  track  she  was  in  dan- 
ger of  being  injured  by  defendant's  north-bound  car;  and  if 
the  jury  further  find  from  the  evidence  that  defendant's 
motorman  on  the  north-bound  car  saw,  or  by  keeping  a  vigi- 
lant watch  could  have  seen,  that  the  plaintiff's  wife,  as  she 
approached  and  went  upon  defendant's  north-bound  track, 
was  in  danger  of  injury  from  said  car,  and  therefore  conld 
have  averted  injury  to  plaintiff's  wife  by  stopping  said  car 
within  the  shortest  time  and  space  possible,  and  neglected  to 
do  so — then  plaintiff  is  entitled  to  recover  five  thousand  dol- 
lars. (3)  If  the  jury  find  from  the  evidence  that,  as  the 
defendant's  car,  moving  northward,  approached  the  south 
crossing  of  Belmont  street,  the  plaintiff's  wife  was  passing 
over  said  crossing;  and  if  the  jury  further  find  from  the  evi- 
dence that  said  crossing  was  a  public  crossing  for  pedestrians; 
and  if  the  jury  further  find  from  the  evidence  that  as  plain- 
tiff's wife  was  so  passing  over  said  crossing  she  was  struck 
and  injured  by  defendant's  north-bound  car  so  that  she  died 
from  said  injuries;  and  if  the  jury  further  find  from  the  evi- 
dence that  as  said  car  approached  said  crossing  defendant's 
servants  in  charge  of  the  car  failed  to  give  any  signal,  by  bell 
or  otherwise,  of  the  approach  of  said  car  to  said  crossing; 
and  if  the  jury  further  find  from  the  evidence  that  said  failure 
to  give  said  signal  directly  contributed  to  cause  the  injury  and 
death  of  plaintiff's  wife;  and  if  the  jury  find  from  the  evi- 
dence that  plaintiff's  wife  was  exercising  ordinary  care 
whilst  approaching  and  passing  over  said  track — then 
plaintiff  is  entitled  to  recover  five  thousand  dollars;  pro- 
vided the  jury  believe  from  the  evidence  that  such  fail- 
ure to  give  such  signal  was  negligence  on  the  part  of 
the  servants  of  the  defendant.  (4)  By  the  term  'ordinary 
care,'  as  used  in  the  instructions,  is  meant  that  degree 
of  care  that  would  be  used  by  a  person  of  ordinary  prudence 
under  the  same  or  similar  circumstances.  A  failure  to  exer- 
cise ordinary  care  as  thus  defined  would  be  negligence. 
(5)  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  deceased,  Jennie  Moore,  did  see  the 
approach  of  defendant's  car  before  it  struck  and  injured  her, 
yet  if  said  car  was  distant  from  her  a  sufficient  distance  to 
have  enabled  her  to  cross  the  track  ahead  of  the  car  in  safety 
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by  the  exercise  of  ordinary  care  and  expedition,  if  said  car 
was  running  not  exceeding  lo  miles  per  hour,  then  she  had 
the  right  to  proceed  to  cross  defendant's  track,  if  she  used 
ordinary  care  and  expedition  in  doing  so,  and  if  she  did  not 
know  or  have  reason  to  believe  said  car  was  in  fact  running 
more  than  lo  miles  per  hour  (if,  in  fact,  said  car  was  running 
more  than  lo  miles  per  hour).'* 

The  instructions  given  at  the  request  of  defendant  are  as 
follows:  **(i)  The  jury  are  instructed  that  the  negligence 
alleged  against  the  defendant  is:  First,  that  the  defendant 
failed  to  give  warning  of  the  approach  of  the  car  by  sounding 
the  bell  or  otherwise ;  second,  that  the  defendant  did  not  keep 
a  vigilant  watch  for  persons  on  foot  upon  the  tracks  or  mov* 
ing  towards  them,  and  did  not,  upon  the  first  appearance  of 
danger,  stop  the  car  within  the  shortest  time  and  space  pos- 
sible; and,  third,  that  the  defendant  ran  its  car  at  the  time  in 
question  at  a  rate  of  speed  exceeding  lo  miles  an  hour.  And 
the  court  instructs  the  jury  that  it  is  incumbent  upon  the 
plaintiff  to  prove  that  the  defendant  was  guilty  of  one  or  the 
other  of  these  specified  acts  of  negligence,  and  that  such  neg- 
ligence on  its  part  caused  the  injury  complained  of.  And 
even  though  the  jury  find  that  the  defendant  was  guilty 
of  one  or  the  other  of  the  acts  charged,  and  even  if  they  find 
that  such  negligence  contributed  to  the  injury  complained  of, 
still,  if  they  further  find  that  the  deceased,  Mrs.  Moore,  was 
negligent  in  attempting  to  cross  the  track  of  defendant  as 
she  did,  and  that  such  negligence  on  her  part  contributed  to 
the  accident,  then  the  plaintiff  is  not  entitled  to  recover. 
(2)  The  court  instructs  the  jury  that,  although  they  may  be- 
lieve and  find  from  the  evidence  that  the  defendant,  through 
its  agents  and  servants  in  charge  of  its  said  car,  was  negligent 
in  failing  to  sound  the  gong,  and  that  it  was  negligent  in  run- 
ning said  car  at  a  rapid  rate  of  speed,  yet  the  plaintiff  is 
nevertheless  not  entitled  to  recover  if  you  further  believe 
that  the  deceased  knowingly  tried,  by  hurryine,  to  pass  in 
front  of  said  moving  car,  in  such  close  proximity  thereto  as 
to  make  the  danger  of  collision  imminent;  and  this  is  true 
even  though  you  may  further  find  that  the  agents  and  serv- 
ants of  the  defendant  failed  to  use  proper  care  to  stop  said 
car  after  such  dangerous  position  of  the  deceased  became 
known  to  them.  (3)  The  court  instructs  the  jury  that,  although 
they  may  believe  and  find  from  the  evidence  that  the  motor- 
man  of  defendant's  car  saw  the  deceased  wife  of  plaintiff 
approaching  the  track,  on  which  said  car  was  moving,  afoot, 
and  with  said  car  in  view,  said  motorman  nevertheless  had 
the  right  to  assume  that  said  deceased  would  not  pass  in 
front  of  said  car,  but  that  she  would  stop  before  passing  onto 
the  same,  and  that,  under  such  assumption,  he  had  the  right 
to  proceed  with  the  speed  of  said  car  unabated,  unless  you 
])elieve  that  the  same  was  being  run  at  an  unlawful  or  negli- 
gent rate.     (4)  Even  though  the  motorman   saw  Mrs.  Moore 
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crossing  the  street  and  moving  toward  the  track  along  which 
this  car  was  moving,  still  he  had  the  right  to  assume  that  she 
knew  the  car  was  approaching  and  would  have  regard  for  her 
own  safety,  and  not  attempt  to  pass  in  front  of  the  same  if 
it  was  obviously  dangerous  to  attempt  to  do  so.  And  the 
motorman  had  the  right  to  assume  that  she  would  stop  when 
she  came  to  the  track,  and  not  attempt  to  cross  in  front  of  his 
car  if  it  was  manifestly  unsafe  to  do  so.  And  the  motorman 
had  the  right  to  proceed  at  a  lawful  rate  of  speed,  and  was 
not  bound  to  stop  his  car  until  she  placed  herself  in  a  position 
of  peril  by  coming  upon  the  track,  or  so  close  to  it  as  to 
endanger  her,** 

The  court  of  its  own  motion  gave  to  the  jury  the  following 
instruction:  **The  jury  are  instructed  that  the  negligence 
alleged  against  the  defendant  is:  (i)  That  at  the  time  in 
question  the  defendant  failed  to  give  warning  of  the  approach 
of  the  car  by  sounding  the  bell  or  otherwise.  (2)  That  the 
defendant  did  not  keep  a  vigilant  watch  for  persons  on  foot 
upon  the  tracks  or  moving  towards  them,  and  did  not,  upon 
the  first  appearance  of  danger,  stop  the  car  within  the  shortest 
time  and  space  possible.  (3)  That  the  defendant  ran  its  car 
at  the  time  in  question  at  a  rate  of  speed  exceeding  10  miles 
per  hour.  And  the  court  instructs  the  jury  that  it  is  incumbent 
upon  the  plaintiff  to  prove  that  the  defendant  was  guilty  of  one 
or  the  other  of  these  special  acts  of  negligence,  and  that  such 
negligence  on  its  part  caused  the  injury  complained  of.  And 
even  though  the  jury  find  that  the  defendant  was  guilty  of  one 
or  the  other  of  the  acts  charged,  and  even  though  they  find 
that  such  negligence  contributed  to  the  injury  complained  of» 
still,  if  they  further  find  that  the  deceased,  Mrs.  Moore,  was 
negligent  in  attempting  to  cross  the  track  of  defendant  as  she 
did,  and  that  such  negligence  on  her  part  contributed  to  the  ac- 
cident, then  the  plaintiff  is  not  entitled  to  recover,  unless  you 
further  find  from  the  evidence  that  the  defendant  motorman 
saw,  or  by  the  exercise  of  reasonable  care  might  have  seen, 
that  the  plaintiff's  wife  was  in  a  position  of  danger  or  peril, 
and  that  the  said  motorman  thereafter  could  have  averted  the 
injury  to  plaintiff's  wife  by  the  exercise  of  reasonable  or  ordi- 
nary care,  but  negligently  failed  to  do  so." 

It  is  unnecessary  to  notice  the  first  instruction  given  for  the 
plaintiff,  further  than  to  say  that  there  is  no  evidence  what- 
ever in  the  record  that  the  deceased  looked  or  listened  for  an 
approaching  car  while  going  upon  or  over  the  defendant's 
track.  The  plaintiff  introduced  no  evidence  whatever  bear- 
ing upon  this  proposition,  and  the  defendant's  evidence  shows 
that  she  paused  an  instant  while  on  the  south-bound  track 
when  the  car  was  20  feet  from  her,  and  then  deliberately 
stepped  upon  the  north-bound  track  when  the  car  was  within 
5  feet  of  her. 

The  plaintiff's  second   instruction   predicates  a  right  of  re-^ 
covery  upon  a  violation  of  the  pleaded  and  accepted  city 
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ordinance,  and,  read  in  connection  with  the  defendant's  third 
and  fourth  instructions,  and  with  the  instruction  given  by  the 
court  of  its  own  motion,  the  jury  could  not  fail  to  understand 
the  law  of  the  case  as  made. 

The  appellant,  however,  attacks  the  second  instruction 
given  for  the  defendant.  The  dominant  idea  expressed  by 
this  instruction  is  that,  notwithstanding  the  defendant  may 
have  been  primarily  negligent,  nevertheless  the  plaintiff  can- 
not recover  if  thereafter  both  the  defendant  and  the  deceased 
were  guilty  of  concurrent,  subsequent  negligence,  nor  can  the 
plaintiff  recover  if  both  were  guilty  of  negligence  of  such 
kind,  character,  or  degree  as  to  constitute  it  recklessness  or 
wantonness.  The  rule  is  thus  stated  in  7  Am.  &  Eng.  Enc. 
Law  {2d  Ed.)  pp.  385,  386:  '*And  so  when  the  negligence  of 
the  person  inflicting  the  injury  is  subsequent  to,  and  inde- 
pendent of,  the  carelessness  of  the  person  injured,  and  ordi- 
nary care  on  the  part  of  the  person  inflicting  the  injury  would 
have  discovered  the  carelessness  of  the  person  injured  in  time 
to  avoid  its  effects  and  prevent  injuring  him,  there  is  no  con- 
tributory negligence,  because  the  fault  of  the  injured  party 
becomes  remote  in  the  chain  of  causation.  In  such  a  case  the 
want  of  ordinary  care  on  the  oart  of  the  injured  person  is  not 
held  a  juridical  cause  of  his  injury,  but  only  a  condition  of  its 
occurrence.  Conversely,  when  the  carelessness  of  the  person 
inflicting  the  injury  is  antecedent  to  the  negligence  of  the 
person  injured,  and  the  latter  might  by  ordinary  care  have 
discovered  the  failure  of  the  former  to  use  such  care,  in  time 
to  avoid  the  injury,  there  can  be  no  recovery  because  the  in- 
tervening negligence  of  the  injured  person  is  the  direct  and 
proximate  cause  of  his  injury.*'  Judge  Cooley  states  the  law 
with  his  usual  force  and  clearness,  as  follows:  ''Regarding 
the  case  of  a  negligent  injury,  the  general  result  of  the  author- 
ities seems  to  be  that  if  the  plaintiff  or  party  injured,  by  the 
exercise  of  ordinary  care  under  the  circumstances,  might 
have  avoided  the  consequences  of  defendant's  negligence, 
but  did  not,  the  case  is  one  of  mutual  failure,  and  the  law 
will  neither  cast  all  of  the  consequences  upon  the  defendant, 
nor  will  it  attempt  any  apportionment  thereof."  Cooley  on 
Torts  (2d  Ed.)  812.  The  rule,  however,  is  nowhere  more 
clearly  or  accurately  stated  than  in  the  recent  work  of  Nellis 
on  the  Law  of  Street  Surface  Railroads,  pp.  383,  384,  where 
he  says:  ''It  may  be  stated  as  a  rule  that  a  plaintiff  who,  by 
his  own  negligence,  has  placed  himself  in  a  dangerous  posi- 
tion where  an  injury  was  likely  to  result,  may  still  recover  for 
such  injury,  if  the  defendant,  with  knowledge,  or  such  notice 
as  is  equivalent  to  knowledge,  of  plaintiff's  danger,  failed  to 
exercise  reasonable  care  by  which  the  injury  might  have  been 
avoided,  unless  the  injury  was  the  result  of  concurrent  neg- 
ligence of  both  parties."  In  Murphy  v.  Railway  Co.,  153 
Mo,,  loc.  cit.  261,  54  S.  W.  442,  the  court,  speaking  through 
Brace,    J.,    said:    "The  violation   of  an   ordinance  by   the 
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defendant  could  not  be  the  proximate  cause  of  an  injury 
which  was  the  product  of  such  negligence  and  the  concurrent 
negligence  of  the  plaintiff.  The  concurrent  negligence  of 
both  in  such  a  case  is  the  proximate  cause  of  the  injury,  and 
the  plaintiff  cannot  recover.  This  is  the  law  universally 
prevalent  in  this  country,  and  to  it  there  is  but  one  exception 
in  this  state  made  on  the  score  of  humanity,  and  that  is,  if 
sufficient  time  and  opportunity  intervene  between  the  con- 
current acts  of  negligence  which  produced  the  dangerous  sit- 
uation and  the  injury  to  have  enabled  the  defendant  by  the 
exercise  of  ordinary  care  to  have  prevented  the  injury,  and  he 
fails  to  exercise  such  care,  then  he  will  not  be  protected  by 
this  rule,  but  to  the  failure  to  exercise  such  care  will  the 
injury  be  attributed  as  the  proximate  cause  thereof,  and  for 
such  failure  the  plaintiff  may  recover.*'  To  this  rule  I  add 
the  logical  and  necessary  corollary  that,  if  both  parties  are 
guilty  of  recklessness  or  wantonness,  there  can  be  no  re- 
covery. For,  if  the  injured  party  is  guilty  of  recklessness  or 
wantonness,  he  is  no  more  entitled  to  recover  for  the 
defendant's  recklessness  or  wantonness  than  he  would  be  if  it 
was  the  plain  case  of  negligence  and  contributory  negligence  in 
the  first  degree.  Holwerson  v.  Railroad,  157  Mo.  216,  57  S. 
W.  770,  50  L.  R.  A.  850. 

It  has  always  been  the  law  in  this  state  that  it  is  such  gross 
negligence  as  precludes  a  recovery  for  a  person  to  step  on  a 
railroad  track  directly  in  front  of  an  approaching  train,  and 
so  close  to  it  as  to  render  it  impossible  to  stop  the  train  in 
time  to  avoid  injury.  Boyd  v.  Railroad,  105  Mo.  317,  16  S. 
W.  909;  Watson  v.  Railroad,  133  Mo.,  loc.  cit.  250,  34  S.  W. 
573;  Kelly  v.  Railroad,  75  Mo.,  loc.  cit.  140;  Sinclair  v.  Rail- 
road, 133  Mo.,  loc.  cit.  241,  34  S.  W.  76;  Kries  v.  Railroad, 
148  Mo.  321,  49  S.  W.  877;  Holwerson  v.  Railroad,  157  Mo. 
216,  57  S.  W.  770,  50  L.  R.  A.  850;  Hook  v.  Railroad,  162 
Mo.  569,  63  S.  W.  360;  Tanner  v.  Railroad,  161  Mo.  497,  61 
S.  W.  826;  Van  Bach  v.  Railroad  (Mo.  Sup.)  71  S.  W.  358. 
And  this  is  true  even  if  the  train  was  running  at  a  rate  of 
speed  in  excess  of  the  maximum  rate  permitted  by  law. 
Tanner  v.  Railroad,  161  Mo.  497,  61  S.  W.  826.  For  in  such 
case  the  negligence  of  the  injured  party,  and  not  the  rate  of 
speed  of  the  train,  is  the  proximate  cause  of  the  injury.  To 
go  upon  a  track  in  front  of  an  approaching  train,  and  so  close 
to  it  as  to  render  it  impossible  to  stop  the  train  in  time  to  avoid 
injury,  is  negligence,  whether  the  train  is  moving  rapidly  or 
slowly;  and  che  only  question  in  any  case  is  whether,  not- 
withstanding such  negligence  of  the  injured  party,  the  train 
could  have  been  stopped  in  time  to  have  avoided  the  injury; 
and  if  the  plaintifi  bases  a  right  to  recover  upon  the  failure  of 
the  defendant  to  exercise  ordinary  care  to  prevent  the  injury 
after  the  peril  of  the  plaintifi,  or  party  injured,  was  known, 
or  could  have  been  known  by  the  exercise  of  ordinary  care, 
the  burden  of  alleging  and  proving  that  such  was  the  fact  rests 
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upon  the  plaintifi.  If,  however,  the  undisputed  facts  show 
that  the  injured  party  was  guilty  of  such  contributory  negli- 
gence as  will  preclude  a  recovery,  and  if  there  is  no  evidence 
of  a  willful,  reckless,  or  wanton  disregard  of  human  life  on  the 
part  of  the  operatives  of  the  train,  there  is  nothing  for  a  jury 
to  pass  upon,  and  the  court  should  sustain  a  demurrer  to  the 
evidence.  Tanner  v.  Railroad,  i6i  Mo.  497,  61  S.  W.  826; 
Kellny  v.  Railroad,  loi  Mo.  67,  13  S.  W.  806,  8  L.  R.  A. 
783;  Holwerson  v.  Railroad,  157  Mo.  216,  57  S.  W.  770.  50  L. 
R.  A.  850;  Van  Bach  v.  Railway  (Mo.  Sup,)  71  S.  W.  358; 
Guyser  v.  Railroad  (No.  10,634,  not  yet  officially  reported)  73 
S.  W.  584.  If,  instead  of  so  doing,  the  trial  court  submits  the 
case  to  the  jury,  and  gives  improper  and  erroneous  instruc- 
tions, and  the  jury  find  for  the  defendant,  the  verdict  will  not 
be  disturbed,  notwithstanding  such  misdirection,  because  it  is 
in  consonance  with  the  true  law,  and  is  for  the  right  party, 
and  because  the  plaintiff  would  not  be  entitled  to  a  verdict  at 
all  upon  such  a  showing.  Hill  v.  Wilkins,  4  Mo.,  loc.  cit.  88; 
Orth  V.  Dorschlein,  32  Mo.  366;  Kelly  v.  Railroad,  88  Mo. 
534;  Ellerbe  v.  Bank,  109  Mo.  445,  19  S.  W.  241;  Homuth 
V.  Railroad,  129  Mo.,  loc.  cit.  642,  31  S.  W.  903;  ^aven  v. 
Railroad,  155  Mo.,  loc.  cit.  223,  224,  55  S.  W.  1035,  and  cases 
cited. 

In  this  case  there  is  no  evidence  whatever  that  the  deceased 
looked  or  listened  for  a  car  before  going  upon  the  track.  All 
the  evidence  there  is  in  the  record  is  that  furnished  by  the 
defendant's  motorman,  and  he  says  that:  **M/hen  I  just  saw 
her  I  hit  my  gong,  and  she  kept  coming  until  she  got  on  the 
south-bound  track.  At  that  time  when  she  stepped  there,  I 
was  within  probably  perhaps  20  feet  of  her.  She  paused  for 
an  instant,  and  when  I  got  within  five  feet  of  her  she  just 
deliberately  walked  over  the  track.  I  reversed  my  car,  but 
she  was  too  close,  and  it  hit  her."  If  the  deceased  saw  the 
car  coming,  as  her  pausing  on  the  south-bound  track  would 
indicate,  and  if  the  car  was  then  within  20  feet  of  her,  it  was 
negligence  for  her  to  go  upon  the  north-bound  track  in  front 
of  the  approaching  car  and  when  it  was  within  five  feet  of  her, 
whether  the  car  was  running  at  4,  5,  8,  10,  or  15  miles  an 
hour.  The  street  was  clear  of  obstruction,  and  there  was 
plenty  of  light  to  see  distinctly.  The  motorman  saw  the 
deceased.  She  saw  the  car,  or  could  have  done  so  if  she  had 
looked.  The  motorman  saw  her  approaching  the  track.  He 
sounded  the  gong.  She  continued  to  approach  until  she 
reached  the  south-bound  track.  There  she  paused.  The  car 
was  then  20  feet  from  her.  The  motorman  had  a  right  to  be- 
lieve that  she  intended  to  remain  in  her  then  place  of  safety 
antil  the  car  passed.  Instead  of  doing  so,  however,  when  the 
car  was  within  five  feet  of  her,  she  stepped  on  the  track  in 
front  of  the  car,  and  attempted  to  cross  the  track.  Then  for 
the  first  time  she  placed  herself  in  a  place  of  imminent  peril. 
Then  it  was  too  late  to  stop  the  car  in  time  to  avoid  the 
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injury,  and  this,  too,  whether  the  car  was  running  at  the  rate 
of  4  miles  an  hour,  as  the  defendant's  evidence  shows,  or  at 
the  rate  of  15  miles  an  hour,  as  the  plaintiff's  evidence  shows. 
There  is  no  evidence  whatever  of  willfulness,  recklessness,  or 
wantonness  on  the  part  of  the  operatives  of  the  car.  The 
operatives  of  the  car  kept  a  vigilant  watch  for  persons 
approaching  or  on  the  track,  and  on  the  first  appearance  of 
danger  stopped  the  car  in  the  shortest  time  and  space  possi- 
ble, and  therefore  obeyed  the  city  ordinances.  The  accident 
was  painful  and  shocking.  But  it  would  not  have  occurred 
except  for  the  negligence  of  the  deceased  in  going  upon  the 
track  "when  the  car  was  within  five  feet  of  her.  The  plaintiff, 
therefore,  made  out  no  case  for  the  jury,  and  the  court  should 
have  so  declared.  The  verdict  of  the  jury  is  for  the  right 
party,  and  in  harmony  with  the  true  law.  The  verdict  will 
not,  therefore,  be  disturbed,  no  matter  whether  the  court 
misdirected  the  jury  or  not. 

This  CDUclusion  makes  it  unnecessary  to  consider  the  other 
points  urged  for  a  reversal,  further  than  to  say  that  the  facts 
upon  which  such  points  rest  were  sharply  contested  in  the 
trial  court,  and  that  court  found  them  in  favor  of  the  defend- 
ant, and,  as  no  abuse  of  discretion  appears,  this  court  will  not 
disturb  the  finding  of  the  trial  court  in  this  regard. 

The  judgment  of  the  circuit  court  is  affirmed. 

BRACE,  P.  T.,  concurs.  VALLIANT,  J,  concurs  in  the 
result.     ROBINSON,  J.,  absent. 


Delaware,  L.  &  W.  R.  Co.  v,  Devore. 

{.Circuit  Court  of  Appeals y  Second  Circuity  April  16 y  igoj.) 

[122  Fed.  Rep.  791.] 

Railroads— Injuries  at  Crossing — Contributory  Negligence — Evidence 
— Question  for  Jury. 
Plaintiff,  an  infant,  was  driving  with  his  parents,  and  approached  a 
railroad  crossing,  at  which  he  was  injured,  after  dark.  Plaintiff*s 
parents  were  unfamiliar  with  the  crossing,  and  as  they  approached  had 
a  consultatioa  about  being  near  the  same.  The  father  pulled  the  horse 
down  to  a  walk,  and  both  father  and  mother  looked  and  listened  for  a 
train,  but  saw  nothing  until  the  horse  was  on  the  track,  when  they 
were  suddenly  struck  by  defendant's  fast  passenger  train,  which 
approached  without  ringing  the  bell,  or  blowing  the  whistle,  or  giving 
other  indication  thereof.  The  approach  to  the  crossing  wound  down 
a  hill,  a*id  the  view  of  the  track  was  obstructed  by  bushes,  trees,  and 
buildings.  Before  reaching  the  crossing,  the  track  ran  through  a  deep 
cut,  and  the  evidence  as  to  how  far  the  headlight  could  be  seen  from 
the  crossing  was  conflicting,  but  would  have  justified  a  finding  that 
from  74  to  50  feet  from  the  inside  rail  the  track  could  be  seen  for  a 
distance  of  from  300  to  443  feet,  and  that,  with  the  exception  of  a  apace 
of  15  feet  between  points  50  and  65  feet  distant  from  the  track,  the  end 
of  the  cut  could  not  be  seen  until  a  point  37  feet  from  the  rail  was 
reached  :  Aeld,  that  whether  plaintiff's  parents  were  guilty  of  con- 
tributory negligence  was  for  the  jury. 

Sam 0— Contributory  Negligence— Presumptions—Instructions. 
Where,  in  an  action  for  injuries  to  plaintiff  at  a  railroad  crossing  at 
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titi^ht,  the  court  charg'ed  that  it  was  the  duty  of  every  person  traYeling' 
OQ  the  highway  to  use  reasonable  care,  and  not  to  approach  a  railroad 
crossing*  recklessly  or  heedlessly,  but  that  he  must  use  his  faculties, 
keep  his  eyes  and  ears  open,  look  in  both  directions,  and  take  such 
care  as  a  reasonably  intellisrent  person  is  required  to  take  under  such 
circumstances,  and  the  evidence  showed  that,  though  plaintiff's  parents 
had  exercised  due  care  in  approaching  the  crossing,  they  might  have 
failed  to  see  the  lig^hts  from  the  train,  and  would,  therefore,  have  been 
justified  in  crossing,  it  was  not  error  for  the  court  to  refuse  to  charge 
that,  because  the  lights  of  the  train  were  visible  prior  to  the  accident, 
the  fact  that  they  were  not  seen  demonstrated  or  raised  a  presumption 
of  contributory  negligence. 

Same — Care  Required. 

An  instruction,  in  an  action  for  injuries  at  a  railroad  crossing,  that 
the  law  requires  such  care  aud  prudence  by  the  railroad  company  as  is 
necessary  to  protect  the  lives  and  limbs  of  those  who  were  lawfully 
on  the  premises  of  the  railroad,  and  that  it  is  the  duty  of  every  person 
traveling  on  a  highway  to  exercise  reasonable  care  and  caution,  and 
not  approach  a  railroad  crossing  heedlessly  or  recklessly,  but  that  he  must 
use  his  faculties,  keep  his  eyes  and  ears  open,  look  in  both  directions, 
and  take  such  care  as  a  reasonably  intelligent  person  is  required  to  take 
in  such  circumstances,  was  not  objectionable  as  imposing  a  greater 
degree  of  care  on  the  railroad  company  than  on  travelers  on  the  high- 
way. 

Same — Witnesses — Harmless  Error. 

Where  plaintiff's  witnesses  in  an  action  for  injuries  at  a  railroad  cross- 
ing did  not  have  equal  opportunities  with  defendant's  witnesses  for 
knowing  whether  the  locomotive's  bell  was  rung  and  the  whistle  blown, 
error,  if  any,  in  an  instruction  on  such  subject,  in  requiring  that  the 
witnesses  testifying  thereon  should  have  equally  good  opportunities  for 
observation,  was  not  prejudicial  to  defendant. 

Same — Objections  to  Evidence. 

An  objection  that  a  question  asked  a  witness  on  cross-examination 
was  incompetent  and  immaterial  was  insufficient  to  justify  its  exclu- 
sion on  the  ground  that  it  was  not  relevant  to  any  evidence  given  on  the 
witness'  direct  examination. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Hamilton  Odell,  for  plaintiff  in  error. 

Walter  K.  Barton  and  W.  D.  Tyndall,  for  defendant  in 
error. 

Before  WALLACE  and  TOWNSEND,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  Writ  of  error  by  defendant 
from  a  judgment  of  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York,  entered  upon  a  verdict  of  a 
jury  in  favor  of  the  plaintiff  for  damages  for  injuries  sustained 
while  attempting  to  cross  the  tracks  of  defendant's  railroad. 
The  assignments  of  error  challenge  the  correctness  of  the 
action  of  the  trial  court  in  refusing  to  direct  a  verdict  for 
defendant  on  the  ground  of  plaintiff  *s  contributory  negligence, 
and  in  submitting  to  the  jury  the  question  of  the  contributory 
negligence  of  plaintiff's  parents. 

At  the  time  of  the  accident,  November  22,  1892,  plaintiff 
was  about  14  months  old,  and  lived  with  his  parents  at  Wall- 
pack,  N.  J.  On  the  morning  of  said  day  his  parents  drove 
with  him   in   a  top   buggy,  with   a   gentle   horse,  from  their 
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home  to  Belvidere,  crossing  the  defendant's  railroad  in  a 
southwesterly  direction  at  a  point  known  as** Hope  Cross- 
ing/'the  place  of  the  accident.  The  crossing  is  at  right 
angles  to  the  railroad  tracks,  which,  in  this  vicinity,  run 
northwest  and  southeast.  They  started  to  return  home  by 
the  same  road  at  about  6  o'clock  in  the  evening;  the  husband 
seated  on  the  right  side  of  the  buggy,  and  driving;  the  wife 
holding  the  plaintiff  in  her  arms.  The  night  was  very  dark, 
cloudy,  and  stormy.  It  was  hailing  or  sleeting  and  snowing 
occasionally.  The  wind  was  blowing  hard,  striking  the 
buggy  at  the  back.  The  top  of  the  buggy  was  partly  lowered. 
Plaintifif's  parents  were  not  familiar  with  said  crossing..  It  is 
doubtful  whether  either  of  them  had  ever  been  over  sai(l  road 
until  that  morning.  Plaintifif's  mother  testified  that  as  they 
approached  the  railroad  they  had  a  consultation  about  being 
near  the  crossing  they  had  come  over  in. the  morning,  and,  in 
consequence  thereof,  plaintifif's  father  pulled  the  horse  from 
a  trot  down  to  a  walk;  that  she  looked  on  either  side  to  see 
whether  she  could  see  a  train  approaching;  that  they  were 
each  looking  each  way,  and  listening ;  that  they  went  slowly 
on;  that  she  saw  nothing  until  she  saw  the  glittering  of  some- 
thing at  the  horse's  feet  just  as  they  were  struck  by  a  railroad 
train ;  and  that  she  heard  no  bell  rung  or  whistle  blown,  nor 
any  indication  of  the  train  at  any  time.  The  accident 
occurred  at  about  23  minutes  past  7.  The  front  part  of  the 
buggy  was  struck  by  the  engine  of  one  of  defendant's  pas- 
senger trains  coming  from  the  southeast  on  the  further  or 
northwest-bound  track.  The  train  was  running  at  the  rate 
of  40  to  50  miles  an  hour.  Plaintifif's  father  died  as  the  result 
of  the  collision.  The  sole  testimony  as  to  the  fact  of  the  acci- 
dent and  what  preceded  it  is  that  of  plaintifif's  mother. 

Counsel  for  defendant  contends  that  upon  the  facts  proved 
it  affirmatively  appears  that  the  accident  was  caused  by  the 
contributory  negligence  of  plaintifif's  parents,  and  that,  if  they 
had  looked,  as  she  testified  they  did,  they  must  have  seen  the 
lights  of  the  approaching  train  in  time  to  avoid  the  collision. 
Counsel,  therefore,  invokes  the  application  of  the  rule  as 
stated  by  the  Supreme  Court  of  the  United  States  in  Northern 
Pacific  Railroad  Company  v.  Freeman,  174  U.  S.  379,  17  Sup. 
Ct.  763,  43  L.  Ed.  1014,  IS  Am.  &  Eng.  R.  Cas.,  N.  S.,  89, 
that : 

**When  it  appears  that,  if  proper  precautions  were  taken, 
they  could  not  have  failed  to  prove  effectual,  the  court  has  no 
right  to  assume,  especially  in  face  of  all  the  oral  testimony, 
that  such  precautions  were  taken." 

This  crossing  was  a  particularly  dangerous  one.  The 
approach  winds  down  a  hill,  and  the  view  to  the  southeast  is 
obstructed  by  bushes  and  a  hedge,  a  house,  oiltbuildings,  and 
trees.  The  track  in  that  direction  runs  through  and  is 
obstructed  from  view  by  a  long  cut,  which  at  1,200  feet  from 
the  crossing  is  15  feet  deep,  and  ends  at  a  point  735  feet  from 
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the  crossing:.  There  is  a  conflict  of  testimony  as  to  the  dis- 
tance at  which  the  light  of  an  approaching  train  could  have 
been  seen  on  the  night  in  question,  but  there  was  evidence 
from  which  the  jiiry  were  justified  in  finding  that  at  distances 
varying  between  74  feet  and  50  feet  from  the  inside  rail  of 
the  northwest-bound  track  the  track  could  be  seen  for  a  dis- 
tance of  only  300  feet  to  443  feet;  that,  with  the  exception  of 
a  space  of  15  feet  between  points  50  and  65  feet  distant  from 
said  track,  the  end  of  said  cut  could  not  be  seen  until  a  point 
37  feet  from  said  rail  was  reached.  In  these  circumstances 
the  jury  were  justified  in  believing  that  only  a  very  few  seconds 
could  have  elapsed  between  the  moment  of  the  collision  and 
the  moment  when  the  light  from  the  approaching  train  could 
have  been  seen  by  a  person  who  was  constantly  looking  in 
the  direction  in  which  it  was  approaching.  The  witness  did 
not  know  that  a  train  was  due,  or  in  which  direction  it  might 
be  expected.  The  wind  at  her  back  interfered  with  her  hear- 
ing its  approach.  At  the  time  when  she  was  looking  toward 
the  southeast,  her  view  might  have  been  obstructed  by  snow, 
or  by  her  husband  sitting  on  her  right,  or  she  might  reasona- 
bly have  been  looking  in  the  opposite  direction  during  the 
brief  interval  in  which  the  light  was  visible.  In  these  circum- 
stances the  judge  would  not  have  been  justified  in  taking  the 
case  from  the  jury,  and  assuming,  as  is  contended  by  counsel 
for  defendant,  that  it  was  ^'physically  impossible"  that  plain- 
tiff* s  parents  could  have  looked  without  seeing  the  train. 
The  case  was  peculiarly  one  in  which  the  jury,  in  view  of  all 
the  circumstances,  should  be  permitted  to  determine  whether 
the  preponderance  of  evidence  showed  contributory  negligence 
on  the  part  of  plaintiff. 

Various  exceptions  were  taken  to  the  charge  of  the  court. 
Thus  it  is  assigned  as  error  that  the  court  refused  to  charge 
that: 

*JIf  either  Mr.  Devore  or  Mrs.  Devore  could  have  seen  the 
train  if  they  had  looked,  the  presumption  is  that  they  did  not 
look,  and  so  were  negligent. ' ' 

"If  Mr.  Devore  could  have  seen  the  lights  of  the  train  in 
season  for  safety,  the  accident  itself  demonstrates  that  he  did 
not  look,  or  that,  if  he  did,  he  ventured  upon  a  hazardous 
effort  to  cross  in  spite  of  the  danger." 

**If  Mrs.  Devore  could  have  seen  the  lights  of  the  train  in 
season  for  safety,  the  accident  itself  demonstrates  that  she 
did  not  look,  or  that,  if  she  did,  she  ventured  upon  a 
hazardous  effort  to  cross  in  spite  of  the  danger." 
The  court  had  already  charged  the  jury  as  follows: 
"It  is  the  duty  of  every  person  traveling  upon  a  highway  to 
exercise  reasonable  care  and  caution,  and  not  approach  a  rail- 
road crossing  recklessly  or  heedlessly.  Such  a  person  must  use 
the  faculties  which  the  Almighty  has  given  him;  must  keep 
his  eyes  and  ears  open;  must  look  in  both  directions;    and 
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must  take  such  care  as  a  reasonably  intelligent  person  is  re- 
quired to  take  in  such  circumstances." 

We  think,  in  view  of  the  conditions  already  discussed,  that 
the  court  was  not  bound  to  add  the  foregoing  statements  to 
the  instructions  already  given.  These  requests  assume  that, 
because  the  lights  were  visible  prior  to  the  accident,  the  fact 
that  they  were  not  seen  demonstrated  or  raised  a  presumption 
that  the  witnesses  did  not  exercise  due  care.  The  evidence, 
on  the  contrary,  showed  that,  although  the  witnesses  had 
exercised  due  care,  they  might  have  failed  to  see  the  lights, 
and  would,  therefore,  have  been  justified  in  proceeding  as  they 
did.  The  legal  rule  raised  by  the  request  was  fully  and 
accurately  stated  in  the  charge  of  the  court,  and  especially  in 
the  portion  quoted  above. 

The  seventh  assignment  of  error  is  as  follows: 

**  Seventh.  The  darkness  and  storm  required  greater  watch- 
fulness on  the  part  of  both  Mr.  and  Mrs.  Devore  than  if  the 
crossing  had  been  made  in  the  daytime  or  on  a  clear  night." 

Upon  this  point  the  court  charged  as  follows: 

'^In  the  case  of  a  railroad  company  engaged,  as  it  is  nec- 
essarily, in  a  hazardous  occupation,  the  law  requires  such  care 
and  prudence  as  is  commensurate  with  the  danger  and  with 
the  risks  to  be  assumed.  Such  care  and  prudence  must  be 
taken  by  the  company  as  are  necessary  to  protect  the  lives 
and  limbs  of  those,  whether  servants,  employees,  or  the  pub- 
lic generally,  who  are  lawfully  upon  the  premises  of  the  rail- 
road. *  *  *  It  is  the  duty  of  every  person  traveling  upon 
a  highway  to  exercise  reasonable  care  and  caution,  and  not 
approach  a  railroad  crossing  recklessly  or  heedlessly.  Such  a 
person  must  use  the  faculties  which  the  Almighty  has  given 
him;  must  keep* his  eyes  and  ears  open;  must  look  in  both 
directions;  and  must  take  such  care  as  a  reasonably  intelli- 
gent person  is  required  to  take  in  such  circumstances." 

The  argument  upon  this  point  is  not  so  much  directed  to 
the  failure  of  the  court  to  sufficiently  state  the  obligation  as  to 
watchfulness  resting  upon  plaintiff's  parents  as  to  the  fore- 
going statements  in  the  charge,  which  it  is  claimed  impose  a 
greater  degree  of  care  upon  a  railroad  company  than  upon 
travelers  where  the  railway  and  highway  intersect;  while  the 
rule  is  that  their  obligations,  rights,  and  duties  are  equal  and 
reciprocal.  It  is  sufficient  to  say  upon  this  point  that  the 
statements  in  the  charge  as  to  which  this  objection  is  now 
raised  were  not  excepted  to.  The  language  of  the  charge  as 
to  the  obligation  of  watchfulness  in  the  case  of  persons 
approaching  a  crossing,  taken  in  connection  with  the  full  re- 
view of  the  circumstances  of  the  case,  sufficiently  informed 
the  jury  as  to  the  character  and  degree  of  care  required  on 
such  an  occasion. 

It  is  unnecessary  to  discuss  the  exceptions  to  the  charge  in 
regard  to  the  ringing  of  the  bell  and  blowing  of  the  whistle. 
The  court   fully  and  accurately  stated  and  illustrated  the  rule 
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and  its  exceptions.  The  limitations  introduced  therein  that 
the  witnesses  should  have  had  equally  good  opportunities  for 
observation,  even  if  erroneous,  could  not  have  injured  the 
defendant,  for  the  evidence  showed  that  the  witnesses  for 
plaintiff  did  not  have  equal  opportunites  with  the  witnesses 
for  defendant ;  and  therefore  the  testimony  of  the  latter, 
under  the  rule  as  stated,  would  be  entitled  to  greater 
weight. 
On  the  previous  appeal  in  this  case  this  court  said: 
'*The  request  asserts  the  proposition  that  positive  testimony 
of  witnesses  is  entitled  to  more  weight  than  the  negative 
testimony  of  other  witnesses,  and  makes  no  discrimination  in 
regard  to  the  credibility  in  other  respects  of  the  two  classes  of 
witnesses.  The  positive  class  may  impress  the  triors  with 
lack  of  confidence  in  their  trustworthiness,  their  disinterested- 
ness, their  accuracy;  but  the  request  establishes  as  a  rule  of 
law  that  positive  testimony  is  entitled  to  superior  credit 
whether  other  things  are  equal  or  not,  and  is,  we  think,  ^ 
broader  rule  than  a  court  should  be  called  upon  to  give  to  a 
jury,  without  reference  to  the  credibility  of  the  witness  iq 
other  respects.'*     D.  L.  &  W.  R.  R.  Co.  v.  Devore,  52   C.  C. 

A.  ^^,  114  Fed.  155,  156. 

The  following  question  was  asked  of  a  witness  on  cross-ex- 
amination : 

"Q.  I  will  read  another  question :  *I  regard  Hope  Cross-, 
ing  as  a  dangerous  crossing.  Any  one  going  north,  when  he 
gets  to  the  hill,  Emery's  house  obstructs  the  view  until  you  get 
near  the  track,'  and  you  say  'within  33  feet  of  it  before  yoi^ 
can  see  through  the  cut.'     Did  you  say  that.?" 

It  was  objected  to  on  the  ground  that  it  was  ''incompetent 
and  immaterial."  It  was  not  relevant  to  any  testimony  given 
by  the  witness  on  his  direct  testimony,  and,  if  objected  to  on 
that  ground,  should  have  been  excluded.  The  exception  was 
not  properly  taken. 

It  is  unnecessary  to  discuss  the  other  assignments  of  error. 
We  are  satisfied  that  there  was  nothing  in  the  charge  or  re- 
fusals to  charge  which  would  justify  a  new  trial.  The  charge 
fully  and  fairly  submitted  to  the  jury  the  questions  of  fact, 
together  with  the  rules  of  law  applicable  thereto. 

The  judgment  is  affirmed,  with  costs. 


Kinter  v.  Pennsylvania  R.  Co. 

[Supreme  Court  of  Pennsylvania^  Jan,  5,  1903,) 

[54  Atl.  Rep.  276.1 

Accident  at  Crossing— Stop,  Look,  and  Listen* 

Where  a  person  driving  a  wagon  approached  a  railroad  crossing  at 
grade,  and  stopped  at   a  point  where  he  could  not  see  the  track  far 

*Sce foot-note  appended  to  Peck  v,  Orcg-on  Short  Une  R.  Co.  (Utah), 
4  R.  R.  R.  358,  27  Am.  &  Eng.  R.  Cas  ,  N.  S.,  358. 
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enoug-h  to  observe  an  approaching'  train,  but,  if  he  had  g'ot  down  from 
his  wagon,  and  walked  about  five  feet,  he  could  have  seen  the  train,  he 
was  g'uilty  of  contributory  neg'ligence  in  not  doing  so  as  a  matter  of 
law. 

Same — Same. 

Where  a  driver  is  about  to  cross  a  railroad  track,  and  he  cannot  see 
down  the  track,  he  should  stop,  look,  and  listen,  and,  if  necessary, 
get  out  of  his  wagon  and  lead  his  horses. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County; 
Stowe,  Judge. 

Action  by  Maggie  W.  Kinter  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  J  J. 

Joseph  A.  Langfitt,  H.  W.  Mcintosh,  and  S.  J.  Telford,  for 
appellant. 

M.  W.  Acheson,  Jr.,  Thomas  Patterson,  and  James  R.  Ster- 
rett,  for  appellee. 

BROWN,  J.  The  deceased  was  killed  at  a  most  dangerous 
railroad  crossing  in  the  borough  of  Wilkinsburg.  The  train 
that  struck  him  was  coming  from  the  east.  He  approached 
the  crossing  on  South  avenue,  and  to  his  left — the  direction 
from  which  the  train  was  coming — the  street  makes  an  acute 
angle  with  the  railroad,  on  which  there  were  five  tracks.  In 
this  angle  there  was  a  plumbing  shop,  which  obstructed  the 
view  of  the  railroad.  It  was  8  feet  and  lo  inches  from  the  first 
rail.  The  through  passenger  train  which  collided  with  the 
deceased  was  rapidly  approaching  on  the  first  track.  When 
about  350  feet  from  South  avenue,  it  crossed  over  on  a  switch 
to  the  middle,  or  third,  track,  on  which  it  ran  into  the  team. 
In  the  direction  from  which  the  train  came  there  was  a  straight 
stretch  of  over  half  a  mile  from  the  crossing,  but  there  was  no 
point  nearer  than  five  feet  from  the  first  rail  where  there  could 
be  a  view  of  it.  Kinter  was  driving  a  two-horse  wagon  loaded 
with  coal.  He  was  sitting  about  in  the  middle  of  it,  and  a 
man  named  Musser,  who  was  to  put  the  coal  away,  was  on 
the  rear  end.  There  was  no  view  of  the  tracks  to  their  left  as 
they  approached  them.  When  the  heads  of  the  horses  were 
at  the  first  rail  of  the  track  nearest  to  him,  Kinter  stopped 
them.  From  their  positions  on  the  wagon,  with  the  plumb- 
ing house  alongside  of  them  and  cutting  off  the  view  to  the 
left,  neither  man  could  see  the  coming  train,  and  their  view 
of  the  track  on  which  it  was  rapidly  coming  was  for  but  240 
feet.  They  could  not  even  see  Wilkinsburg  station,  barely  a 
square  away ;  but  there  was  a  point  beyond  the  house,  five 
feet  from  the  track,  from  which  the  deceased  could  have  seen 
the  danger.  Neither  he  nor  the  man  with  him  went  forward 
to  look  from  this,  the  only,  point  from  which  they  could  see 
what  was  coming  upon  them;  and,  in  an  unguarded  moment, 
the  driver  started  his  team,  and  drove  on  to  his  death.     As 
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soon  as  he  passed  the  plumbing  house,  Musser  jumped,  and 
his  life  was  saved;  but  it  was  too  late  for  Kinter  to  escape 
from  the  deadly  peril.  With  these  facts  developed,  the 
court  below  entered  a  judgment  of  nonsuit  on  the  ground  of 
the  contributory  negligence  of  the  deceased. 

Negligence  is  the  absence  of  care  under  the  circumstances. 
The  more  imminent  the  danger,  the  greater  should  be  the  care 
exercised  in  the  presence  of  it.  The  rule  upon  one  about  to 
cross  the  tracks  of  a  railroad  is  that  he  must  stop,  look,  and 
listen.  Some  crossings  are  much  more  dangerous  than  others, 
and  many  of  them  in  towns,  with  views  on  either  side 
obstructed  by  buildings,  are,  as  in  the  present  case,  notoriously 
so.  Railroad  companies  may  be  regardless  of  their  duty  in 
protecting  the  public  from  the  constant  danger  that  besets 
them  at  such  crossings,  but  the  man  who  drives  over  them  is 
not,  on  that  account,  relieved  from  the  duty  of  exercising  care 
himself.  On  the  contrary,  the  very  highest  degree  of  it  is 
wisely  required  of  him;  and  there  could  be  no  better  illustra- 
tion than  that  given  by  the  present  case  of  the  wisdom  of  the 
rule  that  if  one  approaches  a  railroad  in  a  vehicle,  and  can- 
not, from  his  seat  in  it,  have  a  view  of  the  tracks,  he  must  get 
down  from  it,  and  walk  to  where  he  can.  The  observance 
of  this  rule  by  Kinter  would  manifestly  have  saved  his  life. 
Our  enforcement  of  it  may  save  many  others ;  departure  from 
it  would  send  many  victims  into  these  death  traps. 

The  duty  of  Kinter  was  to  stop  and  look  and  listen  at  a  place 
where  he  could  have  a  view  of  the  tracks  which  would  enable 
him  to  see  the  approaching  train.  Central  R.  R.  Co.  of  N. 
J.  V.  Feller,  84  Pa.  226;  Ely  v.  Pittsburgh,  etc.,  Railway  Co., 
158  Pa.  233,  27  Atl.  970.  He  did  not  stop  at  such  a  point, 
and,  concededly,  not  having  been  able  to  see  where  he  did 
stop,  it  was  for  the  court  to  say  that  he  had  not  observed  the 
mle  requiring  him  to  look.  '^ Where  there  is  a  doubt  as  to 
the  proper  place  to  stop,  look,  and  listen,  as  a  general  rule 
such  question  will  be  referred  to  the  jury.  But  where  there 
is  no  such  doubt — where  the  deceased  stopped  at  a  point 
where  he  could  not  see — it  is  for  the  court  to  determine 
whether  it  was  a  proper  place."  Urias  v.  Penna.  R.  R.  Co., 
152  Pa.  326,  25  Atl.  566.  When  it  must  have  been  manifest 
to  the  deceased,  as  he  approached  the  tracks,  that  he  could 
not  have  a  view  to  his  left,  he  might  have  protected  himself 
by  exercising  ordinary  prudence.  Instead  of  driving  his 
horses  on  until  their  feet  nearly  touched  the  first  rail  of  the 
tracks,  and  then  stopping,  and  trying  to  look  from  his  seat  in 
the  wagon,  where  he  could  not  see  the  danger  that  was  almost 
upon  him,  he  ought,  as  a  prudent  man,  to  have  stopped 
further  back,  got  down  from  his  wagon,  walked  forward  be- 
yond the  obstruction,  and  looked.  That  this  was  his  duty  is 
clear  from  the  standpoint  of  prudence  and  proper  care,  and 
that  we  have  so  repeatedly  declared  is  not  uncertain.  His 
failure  to  observe  this  duty  cost  him  his  life,  and  has  left  his 


64  Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Daniels  v.  New  York,  etc.,  R*  Co 

widow  and  children  without  remedy  for  the  serious  conse- 
quences which  may  have  resulted  from  the  defendant's  negli- 
gence. 

In  Pennsylvania  Railroad  Co.  v.  Beale,  73  Pa.  504,  13  Am. 
Rep.  753,  where,  as  here,  there  was  an  obstruction  to  the 
view  of  the  railroad,  we  held  that,  if  one  driving:  and  about 
to  cross  a  track  cannot  have  a  view  of  it  by  looking  out  from 
his  vehicle,  it  is  his  duty  to  get  out,  if  necessary,  and  lead  his. 
horse  and  wagon.  This  principle  has  been  uniformly  recog- 
nized in  later  cases.  It  was  reaffirmed  the  same  year  in 
Pennsylvania  Railroad  Co.  v.  Ackerman,  74  Pa.  265,  by  the 
same  member  of  this  court  that  had  announced  it.  In  Ellis 
V.  Lake  Shore,  etc.,  Railroad  Co.,  138  Pa.  506,  21  Atl.  140,  21 
Am.  St.  Rep.  914,  attention  is  called  to  the  rule  ^'that  it  is 
the  duty  of  a  traveler,  when  about  to  cross  .a  railroad,  if  he 
cannot  see  the  track,  to  stop,  look,  and  listen,  and,  if  nec- 
essary, to  get  out  and  lead  his  horse;"  and  in  Lehigh  Valley 
Railroad  Co.  v.  Brandtmaier,  113 Pa.  610,  6  Atl.  238,  we  held: 
''It  was  the  duty  of  the  plaintiff  before  crossing  to  stop,  look, 
and  listen  for  the  approach  of  trains.  It  was  his  duty  to  do 
so  immediately^  before  crossing,  and,  as  the  learned  court 
instructed  the  jury,  *if  he  could  not  see  up  and  down  the  track 
from  any  point  upon  the  road  before  reaching  the  rails,  it  was 
his  duty  to  go  upon  the  track  itself,  and  look  and  listen,  be- 
fore attempting  to  drive  his  team  across.'  "  The  case  before 
us  calls  for  the  application  of  this  rule,  and  it  must  be 
enforced.  That  Kinter  passed  safely  over  the  first  track,  and 
was  struck  on  the  third,  can  make  no  difletence  in  the  appli- 
cation of  the  rule;  for,  it  he  had  observed  it,  he  would  have 
seen  not  only  the  train  coming  towards  him  on  the  first  track, 
but  the  switches  as  well,  leading  to  the  other  tracks,  over 
which  the  train  in  its  regular  course  might  go,  and,  as  a 
matter  of  fact,  did. 

Judgment  affirmed.  

Daniels  v.  New  York,  N.  H.  &  H.  R.  Co.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts ^  Norfolk ^  May  a^  igoj,) 

[67N.  E.  Rep.  424.  J 

Accident  at  Crossing — Signals— Positive  and  Negative  Testimony — 
Question  for  Jury.* 
Whether  the  whistle  was  blown  for  a  railroad  crossing  is  a  question 
for  the  jury,  though  numerous  witnesses  testified  it  was ;  others,  who 
were  in  a  position  where  they  might  have  heard  it,  testifying  that  they 
heard  nothing  till  the  danger  sijernals  were  given,  though  it  did  not 
appear  they  were  giving  much  attention,  and  there  being  declarations 
of  deceased  that  he  heard  nothing  till  the  train  was  right  on  him,  and 
also  evidence  that  the  whistling  post,  at  which,  according  to  some,  the 

*For  comparative  weight  of  positive  and  negative  testimony   as  to 
whether  crossinfr  signals  were  given,  see  foot-note  appended  to  Jones  v, 
«.high  &  N.  E.  R  Co.  (Pa.),  2  R.  R.  R.  26,  25  Am.  8l  £ng.  R.  Cas.,  N. 
26. 
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whistle  was  first  blown,  was  less  than  80  rods — the  statutory  distance — 
from  the  crossing. 

Same — Proximate  Cause — Insanity. 

The  voluntary,  willful  act  of  suicide  of  an  insane  person,  whose 
insanity  was  caused  by  a  railroad  accident,  and  who  knows  the  purpose 
and  physical  effect  of  his  act,  is  a  new  cause,  so  that  his  death  is  not  by 
reason  of  the  negligence  of  the  railroad  company,  within  Pub.  St.  1882» 
c.  112,  §  213,  in  such  case  giving  a  right  of  action  therefor. 

Same — Same — Same— Instruction. 

Au  instruction  that  recovery  could  be  had  of  a  railroad  company  for 
death  of  one  injured  by  its  negligence,  who  committed  suicide  during 
insanity  caused  by  the  accident,  if  he  had  not  the  power  of  rational 
volition,  is  misleading  ;  the  term  '^rational  volition"  being  likely  to  be' 
understood  to  mean  volition  attended  by  powers  of  reason,  to  consider 
and  judge  of  the  act  in  all  its  relations — moral  as  well  as  physical. 

Exceptions  from  Superior  Court,  Norfolk  County. 

Two  actions — one  by  Mancy  E.  Daniels,  and  the  other  by 
his  executrix,  Mary  E.  Daniels — against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  There  were  rulings 
adverse  to  defendant,  and  it  brings  exceptions.  Sustained  in 
part. 

Gaston,  Snow&  Saltonstall  and  Malcolm  Donald,  for  plain- 
tiff. 

Choate  &  Hall,  for  defendant. 

KNOWLTON.  C.  J.  These  actions  are  brought,  one  by 
Mancy  E.  Daniels,  and  the  other  by  his  executrix;  the  first 
to  recover  damages  suffered  in  his  lifetime,  and  the  second  to 
recover  for  his  death  resulting  from  a  collision  with  an  engine 
and  train  at  a  crossing  of  a  highway  on  the  defendant's  rail- 
road. The  negligence  of  the  defendant  which  is  chiefly  re- 
lied on  is  the  failure  to  give  the  cautionary  signals  required 
by  the  statute  to  be  given  at  crossings  of  highways.  The 
defendant,  on  its  bill  of  exceptions,  has  argued  only  two  ques- 
tions: First,  whether  there  was  evidence  which  would  war- 
rant a  finding  that  the  signals  were  not  given;  and,  secondly, 
whether  the  death  of  Daniels,  which  resulted  from  his  strang- 
ling himself  while  he  was  probably  insane,  was  caused  by  the 
defendant's  negligence,  within  the  meaning  of  the  statute. 

As  to  the  first  question,  although  there  was  testimony  from 
numerous  witnesses  that  the  whistle  was  blown  for  the  cross- 
ing at  the  time  the  collision  occurred,  there  was  also  testi- 
mony from  others,  who  were  in  positions  where  they  might 
have  heard  the  signals  if  they  had  been  given,  that  they  heard 
nothing  until  the  danger  signals  were  given,  just  before  the 
accident;  and  there  was  also  testimony  of  the  declarations  of 
the  deceased  that  he  heard  nothing  until  the  train  was  right 
upon  him,  and  that  he  was  absolutely  sure  that  there  was 
no  whistle  until  the  danger  signal  was  sounded.  Although  it 
did  not  appear  that  these  last  witnesses  were  giving  much 
attention,  we  think  they  were  so  situated  that  their  failure  to 
hear  or  notice  a  signal  was  competent  for  the  consideration  of 
the  jury.     This  was  especially  true  of  the  deceased,  who   was 
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approaching  the  crossing,  and  very  near  it.  There  was  also 
evidence  that  the  whistling  post  at  which,  according  to  some 
of  the  witnesses,  the  whistle  was  first  blown,  was  less  than  8o 
rods  from  the  crossing.  If  the  signal  was  first  given  there,  it 
was  a  failure  to  comply  with  the  statute.  Pub.  St.  1882,  c. 
112,  §  163;  St.  1890,  p.  142,  c.  173;  Duggan.  v.  New  England 
Railroad  Company,  172  Mass.  337,  52  N.  E.  519.  We  are  of 
opinion  that  this  question  was  rightly  submitted  to  the  jury. 
Menard  v.  Boston  &  Maine  Railroad,  150  Mass.  386,  23  N.  R. 
214;  Johanson  v.  Boston  &  Maine  Railroad,  153  Mass.  57,  26 
N.  E.  426. 

The  important  question  in  the  second  case  relates  to  the 
manner  of  Daniels'  death,  and  to  the  law  applicable  to  a 
death  caused  as  his  was.  He  received  a  blow  on  the  head  and 
other  injuries  at  the  time  of  the  accident,  which  occurred  on 
August  12,  1899,  and  he  died  on  the  3d  day  of  the  next 
October.  The  evidence  tended  to  show  that  his  mind  was 
clear  for  several  weeks  after  the  accident,  but  after  that  he 
showed  symptoms  of  insomnia  and  restlessness,  and  began  to 
suffer  from  severe  attacks  of  headache,  was  melancholy,  and 
at  times  delirious.  The  autopsy  after  his  death  showed  cir- 
cumscribed meningitis,  which  produced  mental  aberration. 
On  October  3d  he  was  left  alone  on  his  bed  in  a  room  from 
which  the  door  opened  into  the  dining  room.  This  door  was 
left  open,  and  after  a  time  it  was  found  closed,  and  locked 
from  the  bedroom  on  the  inside.  His  wife  entered  the  room 
through  a  window,  and  he  was  discovered  lying  on  his  bed, 
with  a  napkin,  which  had  been  left  on  a  tray  used  for  bringing 
his  food,  twisted  tightly  around  his  neck,  and  held  tightly  in 
his  hands,  so  as  to  produce  strangulation.  He  was  not  then 
dead,  but  died  soon  afterwards.  Experts  testified  that  he 
was  probably  insane  when  he  took  his  life.  The  question  is 
whether  his  life  was  lost  by  the  collision,  within  the 
meaning  of  the  statute.  The  jury  were  well  warranted  in 
finding  that  his  mental  condition  was  caused  by  the  collision. 
If  his  mental  condition  had  remained  normal,  probably  he 
would  not  have  died  in  this  way.  We  are  thus  brought  to  the 
consideration  of  the  question — which  is  often  very  difficult  to 
decide — whether  an  essential  condition  precedent  is  the 
active,  efficient,  oroximate  cause  of  a  subsequent  event,  or  is 
only  a  producer  of  conditions  which  open  the  door  to  another 
cause  which  directly  and  actively  produces  the  result.  Was 
death  in*  this  case  a  remote  consequence  of  the  collision,  or 
was  it  an  eflect  actively  produced  by  it?  A  similar  question 
has  often  been  considered  under  policies  of  life  insurance 
which  except  from  the  terms  of  the  contract  cases  of  death  by 
suicide  or  by  the  hand  of  the  assured.  The  decisions  upon 
this  question  are  conflicting.  All  agree  that  death  self-caused 
in  an  uncontrollable  frenzy,  without  knowledge  or  apprecia- 
tion of  the  physical  nature  of  the  act,  would  not  be  death  bv 
suicide,  or  by  one's  own  hand,  within  the  meaning  of  such  a 
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provision  in  a  policy.  Some  judges  make  .a  distinction  be- 
tween death  by  one's  own  hand  and  death  by  suicide,  but 
most  judges  consider  the  language  in  either  form  as  meaning 
death  by  one's  own  act.  Some  courts  hold  that  if  death  is 
the  result  of  volition  by  one  who  has  a  conscious  purpose  to 
end  his  life,  and  has  intelligence  to  adapt  means  to  ends,  it  is 
his  own  act,  within  the  meaning  of  such  a  contract,  even 
though  he  is  so  far  insane  as  not  to  be  morally  responsible  for 
his  conduct.  That  is  the  doctrine  of  this  court,  as  stated  in 
Dean  v.  American  Insurance  Company,  4  Allen,  96,  and  in 
Cooper  V.  Massachusetts  Mutual  Life  Insurance  Company, 
102  Mass.  227,  3  Am.  Rep.  451,  following  Boradailev.  Hunter, 
5  M,  &  G.  639,  and  Clift  v.  Schwabe,  3  M.,  G.  &  S.  437.  The 
same  doctrine  has  been  laid  down  as  the  true  rule  by  several 
other  American  courts.  On  the  other  hand,  the  Court  of 
Appeals  of  New  York  and  the  Supreme  Court  of  the  United 
States,  and  some  other  courts,  hold  that  if  one,  by  reason  of 
his  insanity,  is  unable  to  appreciate  the  nature  and  qualities 
o(  his  own  act  in  its  relations  to'  the  moral  world,  so  that  he  is 
not  criminally  responsible  for  it,  he  does  not  commit  suicide, 
or  cause  death  by  his  own  hand,  within  the  meaning  of  such 
a  policy,  if  he  deliberately  and  willfully  takes  his  own  life. 
Breasted  v.  Farmers*  Loan  &  Trust  Company,  8  N.  Y.  299, 
59  Am.  Dec.  482;  Life  Insurance  Company  v.  Terry,  15  Wall. 
580,  21  L.  Ed.  236;  Manhattan  Life  Insurance  Company  v. 
Broughton,  109  U.  S.  121,  3  Sup.  Ct.  99,  27  L.  Ed.  878.  The 
question  is  not  precisely  the  same  in  these  cases  as  in  the 
::ase  now  before  us.  The  question  in  such  policies  is,  what 
did  the  parties  mean  by  their  language.^  And  some  courts 
have  invoked  the  principle  that  the  language  should  be  inter- 
preted most  strongly  against  the  insurer  who  used  it.  In  the 
present  case  the  question  is,  what  is  meant  by  the  language 
of  the  statute  in  reference  to  a  death  that  occurs  a  long  time 
after  the  collision,  from  direct  causes  which  come  into  exist- 
ence and  take  form  after  the  lapse  of  weeks  or  months,  or  pos- 
sibly years,  although  they  may  be  traced  back  to  the  collision 
as  a  first  cause?  In  interpreting  the  present  statute  in  refer- 
ence to  such  facts,  the  question  is  not  exactly  whether  the 
insane  person  who  takes  his  life  dies  by  his  own  hand  or  com- 
mits suicide.  It  is  whether  the  act  of  volition — the  willful, 
deliberate  purpose  to  take  his  life,  when  put  in  execution — is 
to  be  treated  as  an  fndependent,  direct,  and  proximate  cause 
of  the  death,  notwithstanding  that  he  was  so  far  insane  as 
to  be  unable  fully  to  comprehend  the  moral  quality  of  his  act. 
In  a  condition  such  as  is  here  supposed,  the  injury  has  caused 
mental  disease  which  has  weakened  the  forces  that  hold  one 
in  check  and  restrain  him  from  acts  of  violence,  and  that 
enable  him  to  appreciate  the  reasons  for  not  interfering  with 
the  natural  laws  of  his  being.  Very  likely  the  disease  also 
causes  him  extreme  suffering,  and  deprives  him  of  the  pleas- 
ares  of  life,  and  thus  exposes  him  to   great  temptation,  from 
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which  he  would  be  free  if  in  good  health.  In  this  weakened 
and  wretched  condition,  lacking  a  sound  mind  to  guide  him 
morally,  but  still  having  powers  which  enable  him  to  know 
what  he  thinks  he  wants  to  do  and  how  to  do  it,  by  an  act  of 
volition  he  chooses  to  die,  and  thereupon  takes  his  own  life. 
It  may  be  said  that  he  is  forced  to  the  deed  by  his  disordered 
faculties.  Some  contend  that  we  are  all  slaves  of  destiny. 
'Our  subject  brings  us  near  to  the  vexed  theological  problem 
as  to  free  will  and  predestination.  Without  attempting  to 
pursue  these  inquiries  too  far,  we  are  of  opinion  that  the 
voluntary,  willful  act  of  suicide  of  an  insane  person,  whose 
insanity  was  caused  by  a  railroad  accident,  and  who  knows 
the  purpose  and  the  physical  effect  of  his  act,  is  such  a  new 
and  independent  agency  as  does  not  come  within  and  com- 
plete a  line  of  causation  from  the  accident  to  the  death. 

Suppose,  under  such  conditions,  one  of  an  aggressive  and 
irritable  disposition  should  take  the  life  of  another  person, 
when,  if  his  mind  had  not  been  weakened  by  the  disease,  he 
would  have  held  himself  in  control;  would  it  be  said  that  the 
life  of  the  other  was  lost  by  the  collision  on  the  railroad? 
Insanity  is  often  a  permanent  condition  of  mind,  lasting  many 
years,  and  it  calls  for  care,  and  often  for  restraint,  of  the  in- 
sane person.  Would  suicide  or  the  homicide  of  another  per- 
son, resulting  from  such  conditions,  after  the  expiration  of 
many  years,  be  held  to  be  caused  by  the  collision,  within  the 
meaning  of  this  statute,  if  the  insanity  was  the  effect  of  a 
collision.^ 

We  are  of  opinion  that  the  principal  reasons  which  induced 
the  decisions  in  the  first  class  of  cases  under  insurance  poli- 
cies, to  which  we  have  referred,  are  still  stronger  to  compel  a 
decision  that  a  defendant  is  not  liable  under  this  statute  for 
a  death  such  as  we  have  supposed.  Indeed,  the  Supreme 
Court  of  the  United  States,  which  holds  that  an  insane  per- 
son who  takes  his  own  life  does  not  die  by  his  own  hand, 
within  the  meaning  of  the  words  in  the  insurance  policies,  has 
decided  unanimously  in  Schefferv.  Railroad  Company,  105  U. 
S.  249,  26  L.  Ed.  1070,  that  the  representative  of  a  person 
who  was  injured  in  a  railroad  accident,  and  took  his  own  life 
while  insane,  about  eight  months  afterwards,  could  not  re- 
cover under  a  statute  like  that  now  before  us  by  showing  that 
his  insanity  was  caused  by  the  accident^  We  are  satisfied 
with  the  conclusions  reached  in  Dean  v.  American  Insurance 
Company  and  Cooper  v.  Massachusetts  Mutual  Life  Insurance 
Company,  ubi  supra;  and  under  this  statute,  involving  differ- 
ent but  similar  considerations,  we  are  of  opinion  that  the 
liabilitv  of  a  defendant  for  a  death  by  suicide  exists  only 
when  the  death  is  the  result  of  an  uncontrollable  impulse,  or 
is  accomplished  in  delirium  or  frenzy  caused  by  the  collision, 
and  without  conscious  volition  to  produce  death,  having 
knowledge  of  the  physical  nature  and  consequences  of  the  act. 
An  act  of  suicide  resulting  from   a    moderately   intelligent 
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power  of  choice,  even  though  the  choice  is  determined  by  a 
disordered  mind,  should  be  deemed  a  new  and  independent, 
efficient  cause  of  the  death  that  immediately  ensues.  We  are 
of  opinion  that  the  term  '^rational  volition,"  used  in  the 
charge,  was  understood  by  the  jury  to  mean  volition  attended 
by  the  powers  of  reason,  to  consider  and  judge  of  the  act  in 
all  its  relations — moral  as  well  as  physical — and  that  the 
charge  was  in  this  respect  too  favorable  to  the  plaintiff. 

The  burden  of  proof  was  on  the  plaintifif  to  show  that  the 
death  was  caused  by  the  collision.  All  the  evidence  tended  to 
show  that  the  deceased,  with  deliberate  purpose,  planned  to 
take  his  own  life ;  that  he  closed  the  door,  and  locked  it,  with 
a  view  to  exclude  others  and  prevent  interruption;  and  that 
he  then  took  the  napkin,  and  used  it  effectively  to  strangle 
himself.  All  this  points  to  an  understanding  of  the  physical 
-nature  and  effect  of  his  act,  and  to  a  willful  and  intelligent 
purpose  to  accomplish  it.  That  he  was  insane,  so  as  to  be  free 
from  moral  responsibility,  is  not  enough  to  make  the  defendant 
liable.  We  are  unable  to  discover  any  evidence  that  he  was 
acting  without  volition,  under  an  uncontrollable  impulse,  or 
that  he  did  not  understand  the  physical  nature  of  his  act.  In 
the  absence  of  any  affirmative  evidence  for  the  plaintiff  on 
this  point,  the  jury  should  have  been  instructed  to  render  a 
verdict  for  the  defendant. 

In  the  first  case,  the  exceptions  are  overruled.  In  the 
second  case,  the  exceptions  are  sustained.     So  ordered. 


Defrieze  v.  Illinois  Cent.  R.  Co. 

{Supreme  Court  of  lowa^  April  ii,  igoj,) 

[94  N.  W.  Rep.  505.] 

Private  Crossings — Signals.* 

There  is  no  duty  incumbent  on  a  railroad  company,  either  at  com- 
mon law  or  by  statute,  to  give  signals  at  private  crossings. 

Same — Signals  for  Public  Crossings  f 

A  person  using  a  private  crossing  over  a  railroad  in  the  vicinity  of  a 
public  crossing  has  the  right  to  rely  on  the  giving  of  proper  signals  by 
the  company's  servants  at  the  public  crossing. 

Same — Same — Proximate  Cause — Question  for  Jury. 

Whether  the  failure  of  railroad  employees  to  give  proper  signals  at  a 
public  crossing  was  the  proximate  cause  of  plaintiff's  injury  was  a 
question  for  the  jury. 

Crossings — Care  Required  of  Traveler4 

One  about  to  cross  a  railroad  track  is  not  required  to  keep  a  constant 

*See  note  appended  to  Louisville  &  N.  R.  Co.  v,  Bodine  (Ky.),  19  Am. 
A  Eng.  R.  Gas.,  N.  S.,  551. 

fSee  monograph  appended  to  Philadelphia  &  B.  C.  R.  Co.  v,  Holden 
(Md.),  22  Am.  A  Kng.  R.  Cas.,  N.  S.,  192. 

tSee  foot-note  appended  to  Boggero  v.  Southern  Ry.  Co.  (S.  Car.),  4 
S.  R.  R.  376,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  376. 
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x>atlook  for  trains,  but  is  oblig^ed  to  use  only  such  ordinary  prudence  as 
a  reasonable  man  should  exercise  under  like  circumstances. 

3ame — Contributory  Negligence— Question  for  Jury. 

Whether  plaintiff  in  an  action  for  injuries  received  while  crossingf  a 
railroad  track  at  a  private  crossings  was  guilty  of  contributory  negli- 
gence was,  under  the  evidence,  properly  submitted  to  the  jury. 

Same — Same— Instructions. 

In  an  action  against  a  railroad  company  for  injuries  at  a  crossing,, 
an  instruction  that,  if  the  circumstances  were  such  as  to  induce  a 
reasonably  prudent  man  to  believe  that  he  could  use  the  crossing  with 
safety  *' without  precautions,*'  their  omission  was  not  negligence,  was 
erroneous. 

Instructions — Error  Not  Cured. 

In  an  action  against  a  railroad  company  for  injuries  at  a  crossing, 
where  an  instruction  given  incorrectly  stated  the  duty  of  plaintiff  ta 
use  precautions,  the  error  was  not  cured  by  other  instructions  stating 
the  correct  rule. 

Same. 

Where  requested  instructions,  in  so  far  as  they  emt>odied  correct 
rules  of  law,  were  emt>odied  in  the  charge  as  given,  their  refusal  was 
not  error. 

Appeal  from  District  Court,  Hardin  County;  S.  M.  Weaver^ 
Judge. 

Action  at  law  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  in  a  collision  with  a  freight  train  on 
defendant's  road  at  a  private  crossing  on  a  farm  belonging  to 
plaintiff's  wife.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

John  F.  Duncombe,  W.  S.  Kenyon,  and  J.   H.  Scales,    for 
appellant. 
C.  M.  Nagle  and  B.  P.  Birdsall,  for  appellee. 

DEEMER,  J.  The  alleged  ground  of  negligence  is  defend- 
ant's  failure  to  give  the  ordinary  statutory  signals  for  a  pub- 
lic highway  crossing  3,541  feet  west  of  the  place  where 
plaintiff  was  injured.  Defendant  says  the  signals  were  given; 
that,  if  not  given,  the  plaintiff  had  no  right  to  recover,  for 
the  reason  that  such  signals  were  not  required  for  his  benefit; 
and  finally  that,  even  if  he  may  take  advantage  of  such  failure,, 
the  omission  was  not  the  proximate  cause  of  the  injury.  As 
to  the  first  point  there  is  a  decided  conflict  in  the  evidence, 
and  the  jury  evidently  settled  that  issue  in  plaintiff's  favor. 
As  to  the  second,  there  is  no  duty,  either  at  common  law  or 
under  our  statutes,  to  give  signals  for  private  crossings. 
Whether  or  not  one  about  to  cross  a  private  crossing  may  take 
advantage  of  the  railway  company's  failure  to  give  the  stat- 
utory signals  for  a  public  crossing  in  the  vicinity  of  the  pri- 
vate one  is  a  proposition  on  which  the  authorities  are  in 
conflict.  We  have  never  heretofore  had  the  exact  question, 
but  in  several  cases  a  rule  has  been  announced,  which,  fol- 
lowed to  its  logical  conclusion,  results  in  a  holding:  that  one 
at  or  near  a  private  crossing  may  take  advantage  of  the  failure 
to  give  statutory  signals  for  a  public  crossing.  In  Ward  v. 
C,  B.  &  Q.  R.  R.,  97  Iowa,  50,  6s  N.  W.  999,  we  said:    "The 
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beU  signal  is  not  only  for  the  benefit  of  those  who  are  on  or 
about  to  cross  the  track,  but  for  those  who  are  lawfully  using 
teams  near  the  track.*'  In  Lonegren  v.  R.  Co.,  87  Iowa,  755, 
49  N.  W.  852,  56  Am.  &  Eng.  R.  Cas.  323,  53  N.  W.  236,  17 
L.  R.  A.  254,  it  was  held  that  the  signal  enables  all  persons 
who  may  be  exposed  to  danger  by  the  approaching  engine  to 
escape  it,  and  such  persons  may  rely  upon  the  discharge  of 
the  duty  required  by  statute,  as  in  all  other  cases,  and  act 
accordingly.  In  the  opinion  on  rehearing  in  that  case  we 
quoted  with  approval  the  cases  wherein  it  is  held  that  one 
using  a  private  crossing  may  rely  on  proper  signals  being 
ifiven  for  a  public  crossing  in  proximity  to  the  private  one. 
That  rule,  it  seems  to  us,  is  bottomed  on  principle,  and  sus- 
tained by  the  weight  of  authority.  See  Cahill  v.  R.  Co.  (Ky.) 
18  S.  W.  2,  49  Am.  &  Eng.  R.  Cas.  390;  Sanborn  v.  Detroit 
Co.,  91  Mich.  538,  52  N.  W.  153,  16  L.  R.  A.  119;  Wakefield 
V.  R  Co.,  37  Vt.  330,  86  Am.  Dec.  711;  C,  B.  &  Q.  R.  Co. 
V.  Metcalf,  44  Neb.  858,  63  N.  W.  51,  28  L.  R.  A.  824. 
Whether  or  not  failure  to  give  the  public  crossing  signals  was 
the  proximate  cause  of  plaintiff's  injury  was  a  question  for 
the  jury,  under  proper  instructions  from  the  court.  The  in- 
structions relating  to  this  issue  are  not  complained  of ,  but  it  is 
said  there  was  not  sufficient  evidence  to  take  the  case  to  the  jury 
on  this  proposi  tion.  We  cannot  agree  with  learned  counsel  for 
defendant  on  this  proposition.  Ward  v.  R.  R.,  supra,  seems 
to  settle  this  point. 

2.  Appellant  argues  that   plaintiff  not  only  failed  to  show 
his  freedom  from  negligence  contributing  to   his  injury,  but 
that  he  affirmatively  established   his  own  negligence  proxi- 
inately  contributing  to  the  result.     This  calls  for  an  examina- 
tion of  the  evidence,  to  discover  whether  or  noc,  on  the  facts 
established,  reasonable  men  might  honestly  differ  as  to  the 
proper  conclusion.     On  the  day  of  the  accident,    plaintiff, 
with  a  daughter  and  a  hired  man,  each  of  whom  was  in  charge 
of  a  team  and  wagon,  were  engaged  in  gathering  corn  from  a 
field  north  of  defendant's  right  of  way.     The  day  was  foggy, 
and  a  sort  of  mist  was  falling.     In  order  to  leach   the  place 
where  the  corn  was  being  cribbed,  they  were  obliged  to  cross 
the  railway  on  the  private  crossing  hitherto   mentioned.     On 
the  day  in  question  the  three  teams  were  in  the  cornfield,  and 
at  about  the  hour  of  12  noon  the  parties  started  for  the  crib 
with  their  wagons  filled,  or  partially   filed,   with  corn.     The 
daughter  led  the  procession  with   her  team,  followed  by  the 
hired  man  with  his,  and  after  him  the  plaintiff.     The  daughter 
crossed  the  right  of  way  in  safety,  but  the  hired  man  stopped 
on  the  north  side   thereof,  and  tied   his  horses  about  90  feet 
from  the  railway   tracks.     Plaintiff  drove  up  to  where  the 
team  was  tied,  stood  upon  his  load,  and  looked   for  a  train. 
Not  seeing  or  hearing  one,  he  resumed   his  seat  on  the  east 
side  of  his  wagon,  with  his  back  toward  the  west,  and,  just  as 
he  was  ready  to  cross  the  track,  noticed  the   hired  man  com- 
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ing:  from  the  south  with  the  team  the  daughter  had  driven. 
This  man  proceeded  across  the  railway  track,  and  plaintiff 
noticed  as  he  passed  over  it  that  he  was  looking  for  a  train. 
As  soon  as  the  hired  man  man  had  passed  over  the  crossing, 
plaintiff,  without  again  looking  for  himself,  started  to  cross 
the  track.  In  making  the  crossing,  his  wagon  was  struck  by 
a  freight  train  coming  from  the  west,  and  plaintiff  received 
the  injuries  of  which  he  complains.  From  the  time  plaintiff 
stood  up  in  the  wagon  until  he  attempted  to  cross  the  track, 
something  like  two  minutes  intervened,  but  in  the  interim  the 
hired  man  had  crossed  the  tracks  in  safety.  From  the  time 
plaintiff  started  to  drive  from  the  field  to  the  crossing,  he 
listened  for  a  signal  at  the  public  crossing  to  the  west,  on 
which  he  relied;  and,  hearing  none,  he  proceeded  to  cross, 
under  the  circumstances  detailed.  The  train  was  nearly  3 
hours  late,  and  was  running  at  a  high  rate  of  speed  for  a 
freight  train,  to  wit,  about  30  miles  an  hour.  About  600  feet 
west  of  the  private  crossing  there  is  a  cut  varying  in  depth 
from  5  to  9  feet,  add  on  the  north  side  of  the  cut  there  was 
a  high  snow  fence,  extending  for  practically  its  entire  length. 
The  ground  at  the  private  crossing  was  considerably  lower 
than  the  bottom  of  the  cut  to  the  west.  East  of  the  private 
crossing  the  view  of  the  track  was  obstructed.  At  the  west 
end  of  the  cut  of  which  we  have  spoken  is  a  row  of  billows, 
which,  running  toward  the  north,  obstructed  the  plaintiff's 
view;  and  the  jury  may  have  found  that  there  was  no  point 
between  the  place  where  plaintiff  looked  and  listened  and  the 
railroad  track  itself  where  plaintiff  could  have  seen  the  train 
until  it  emerged  from  the  cut,  something  like  600  feet  away; 
but  from  that  point  to  the  crossing  plaintiff  could  have  seen 
the  train,  had  he  looked  for  it.  On  the  right  side  of  the 
wagon  box  in  which  plaintiff  was  riding  were**  throw  boards," 
something  like  4i  feet  high;  and,  when  plaintiff  sat  down 
after  looking  and  listening,  he  could  not,  on  account  of  these 
boards,  see  a  train  approaching  him  from  the  west.  One 
hundred  and  sixty-two  feet  west  of  the  private  crossing  there 
is  a  railway  bridge  168  feet  in  length.  The  railway  track 
from  the  private  crossing  to  the  first  railway  station  west, 
something  like  4^  miles,  is  practically  straight.  At  the  time 
the  accident  occurred  the  ground  was  rough  and  frozen.  The 
wagon  in  which  plaintiff  was  riding  was  but  partially  filled, 
but  was  in  such  condition  that  plaintiff  could  not  safely  stand 
up  in  it  to  drive  across  the  track.  Assuming,  as  we  must, 
that  the  crossing  signals  were  not  given,  and  that  plaintifif 
was  relying  thereon,  we  have  to  decide  whether  or  not  there 
was  sufficient  evidence  to  take  the  case  to  the  jury  on  the 
issue  of  contributory  negligence.  It  is  practically  conceded 
that  from  the  place  where  plaintiff  stopped  before  crossing 
the  track,  which  was  something  like  90  feet  from  the  railway 
tracks,  he  could  have  seen  the  train  from  the  time  it  emerged 
from  the  cut  to  the  west,  or  for  a  distance  of  something  like 
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6oo  feet.  But  he  was  not  required  to  keep  a  constant  outlook 
for  trains.  The  care  required  of  him  was  that  ordinary 
prudence  which  a  reasonable  man  should  exercise  under  like 
circumstances.  But  he  had  the  right  to  rely  on  the  crossing 
signals,  as  we  have  already  seen ;  and  as  he  swears  that  he 
listened  for  the  signals  from  the  time  he  started  to  go  to  the 
crib,  and  did  not  hear  them,  his  conduct  must  be  measured 
with  reference  to  the  defendant's  duty.  Of  course,  he  could 
not  drive  blindly  across  the  track  without  taking  any  pre- 
cautions, but  his  actions  must  be  measured  by  what  reasonable 
men  would  and  should  do  under  like  circumstances.  Having 
looked  for  the  train,  and  listened  for  the  signals  which  should 
have  been  given,  he  had  the  right  to  rely  on  the  fact  that  the 
statute  requires  such  signals,  and  to  govern  himself  accord- 
ingly. But  for  the  fact  that  the  hired  man  had,  almost  im- 
mediately before  plaintiff  proceeded  to  cross  the  track,  passed 
in  safety,  and  that  this  man  was  evidently  looking  for 
approaching  trains,  we  should  have  much  doubt  on  the  ques- 
tion now  under  discussion.  In  view  of  this  fact,  and  the 
other  circumstances  in  the  case,  we  are  constrained  to  hold 
that  the  matter  was  for  the  jury,  under  proper  instructions 
from  the  court.  The  case  is  in  this  respect  quite  like  Funston 
V.  C,  R.  I.  &  P.  R.  R.,  6i  Iowa.  460,  16  N.  W.  518,  14  Am.  & 
Eng.  R.  Cas.  640.  See,  also,  cases  cited  in  that  opinion,  and 
Winey  V.  C,  M.  &  St.  P.  R.  R.,  92  Iowa,  622,  61  N.  W.  209; 
Harper  V.  Barnard,  99  Iowa,  159,  68  N.  W.  599;  Moore  v. 
St.  P.  &  K.  C.  R.  R.,  102  Iowa.  595,  71  N.  W.  569;  Mackerall 
v.  O.  &  St.  L.  R.  R.,  Ill  Iowa,  547,  82  N.  W.  975,  19  Am.  & 
Kng.  R.  Cas.  59.  Regard  must  also  be  had  of  the  fact  that 
the  view  to  the  east  was  obstructed,  and  that  plaintiff  was 
required  to  look  and  listen  for  trains  in  that  direction.  It 
would  be  profitless  to  enter  upon  a  discussion  of  all  our  pre- 
vious cases.  The  rules  are  well  settled,  and  the  cases  are  made 
to  turn  upon  an  application  of  the  facts  to  these  established 
rules.  Cases,  therefore,  are  not  of  great  help  in  settling  these 
controversies.  We  think  the  case  was  properly  submitted  to 
the  jury. 

3.  The  seventh  instruction  given  by  the  trial  court  reads  as 
follows:  "Seventh.  The  ordinary  rule  is  that  a  person  about 
to  cross  a  railroad  track  must  both  look  and  listen  for 
approaching  trains,  and,  if  the  circumstances  be  such  as  to 
reasonably  require  it,  he  must  stop  before  venturing  upon  the 
track,  and  satisfy  himself,  as  an  ordinarily  prudent  man,  that 
the  way  is  clear.  But  such  rule  is  not  universal,  and  if  the 
situation  of  the  crossing,  and  the  circumstances  surrounding 
the  attempt  to  use  it,  be  such  that  the  traveler  is  justified,  as 
a  reasonable  and  prudent  man,  in  believing  he  can  us«^  it  with 
safety  without  precautions,  then  their  omission  is  not  negli- 
gence.'* We  surmise  that  this  instruction  is  not  properly 
quoted,  but  appellee  has  made  no  attempt  to  correct  it.  and 
our  surmise   should  not  be  allowed  to  prevail  over  the  record. 
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The  last  sentence  of  the  instruction  is  manifestly  erroneous. 
We  cannot  imagine  a  case  where  one  about  to  cross  a  railway 
track  is  not  required  to  take  precautions.  If  this  were  the 
rule,  railway  companies  would  practically  become  insurers 
against  all  accidents  at  crossings.  The  instruction,  as  it 
reads,  holds  to  the  rule  that  if  one,  as  a  reasonably  prudent 
man,  believes  he  can  cross  a  railway  track  with  safety  without 
taking  any  precautions,  his  omission  to  do  so  is  not  negli- 
gence. This  entirely  nullified  the  rule  that  railway  crossings 
are  known  places  of  danger,  and  practically  justified  the  jury 
in  inferring  that  a  reasonably  prudent  man  may,  under  cer- 
tain circumstances,  use  such  a  crossing  without  taking  any 
precaution  whatever.  This  is  manifestly  erroneous  doctrine. 
Appellee  cites  the  Funston  Case,  supra,  as  approving  the  rule. 
But  it  does  not  do  so,  as  a  cursory  examination  will  show. 
But  it  is  argued  that  the  error  was  cured  in  other  instruc- 
tions given  by  the  court.  It  is  true  that  in  other  parts  of  the 
charge  the  correct  rule  was  given,  but  the  trouble  is  that  the 
instructions  in  this  respect  were  contradictory,  and  the  jury 
may  have  followed  the  seventh,  and  concluded  that  this  was 
a  case  where  plaintifi,  as  a  reasonably  prudent  man,  was 
justified  in  believing  that  he  could  cross  the  track  without  tak- 
ing any  precautions.  A  quotation  from  the  ninth  instruction, 
which  it  is  claimed  covered  the  error,  will  demonstrate  the 
soundness  of  this  conclusion.  It  is  as  follows:  ''If,  as  a  rea- 
sonably prudent  man,  he  ought,  under  the  circumstances,  to 
have  stopped  his  team,  or  to  have  looked  again  to  the  west- 
ward, after  entering  upon  the  right  of  way,  but  failed  to  do 
so,  and  if  by  so  stopping  or  looking  he  would  have  avoided 
injury,  then  he  was  guilty  of  contributory  negligence."  Had 
the  word  ** precautions"  been  qualified  by  the  comparative 
adjective  **such,"  doubtless  there  would  have  been  no  error. 
But  it  was  not,  and  herein  lies  the  fundamental  error.  The 
necessary  inference  therefrom  is  that  a  reasonably  prudent 
man  may  cross  a  railway  track  without  taking  any  precautions. 
4.  A  number  of  instructions  were  asked  by  defendant 
which  were  refused.  In  so  far  as  they  announced  correct 
rules  of  law,  they  were  embodied  in  the  charge  as  given,  and 
we  find  no  error  in  denying  the  requests.  But  for  the  error 
pointed  out,  the  judgment  must  be  reversed. 

WEAVER,  J.,  taking  no  part. 


Passman  v.  West  Jersey  &  S.  R.  R. 

(Court  of  Errors  and  Appeals  of  New  Jersey  ^  March  g^  ^90J.) 

[54  Atl.  Rep.  809.] 

Cro88ing8— Care  Required  of  Traveler.* 

A  traveler  on  a  hig'hway,  about  to  pass  over  a  railroad  track,  must 
make  reasonable  use  of  his  senses  to  ascertain  if  such  crossinir  can  be 

*See  generallv,  foot-note  appended  to  Meeks  v,  Ohio  River  Ry.    Co. 
( W.  Va.),  5  R.  R.  R.  662,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  662. 
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safely  made,  before  attempting  it.    If  his  failure  to  do  so  contributes  to 
his  injuries,  he  cannot  recover  damages  therefor. 

Same — Invitation  to  Cross — Divided  Train. 

The  cutting  of  a  train  of  cars  on  a  side  track,  leaving  some  on  one 
side  and  some  on  the  other  of  a  highway,  where  the  view  of  the  other 
tracks  is  partially  obscured  thereby,  is  not  an  invitation  to  the  public  to 
cross  without  using  ordinary  precaution  to  ascertain  if  such  crossing 
can  be  safely  made. 

Same— Care  Required  of  Bicyclist.t 

A  traveler  on  a  bicycle  is  required  to  use  the  same  care  and  prudence 
before  passing  over  a  railroad  as  is  required  of  a  pedestrian. 

(Syllabus by  the  Court.) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Laura  H.  Passman,  administratrix  of  William 
Passman,  deceased,  against  the  West  Jersey  &  Seashore  Rail- 
road. Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

John  W.  Wescott,  for  plaintiff  in  error. 
Joseph  H.  Gaskill  and  Nelson  B.  Gaskill,  for  defendant  in 
error. 

VOORHEES,  J.  It  is  necessary  in  the  decision  of  this  case 
to  consider  only  the  assignment  of  error  directed  to  the 
instruction  of  the  court  to  the  jury  to  find  a  verdict  for  the 
defendant.  The  action  was  brought  by  the  administratrix  of 
William  Passman  to  recover  damages  for  his  death,  which  was 
caused  by  one  of  the  engines  of  the  defendant  company  collid- 
ing with  him  as  he  was  attempting  to  cross  its  tracks  on  Ohio 
avenue,  in  Atlantic  City,  on  a  bicycle.  The  testimony 
developed  the  fact  that  the  deceased  had  for  several  months 
prior  to  the  accident  been  employed  by  a  lumber  dealer  whose 
office  was  less  than  lOO  feet  from  the  crossing,  and  that  in  the 
ordinary  business  of  his  employment,  and  in  going  to  and 
coming  from  his  home,  which  was  in  the  southern  part  of  the 
city,  on  the  opposite  side  of  the  track  from  the  place  of  his 
employment,  he  necessarily  passed  over  this  crossing  several 
times  a  day,  and  was  presumably  acquainted  with  the  times 
and  manner  of  running  trains  thereover.  The  railroad  and 
Ohio  avenue  cross  each  other  at  this  point  at  nearly  a  right 
angle;  the  avenue  extending  north  and  south,  and  the  railroad 
east  aud  west.  At  the  time  of  the  accident  the  railroad  had 
four  tracks  across  the  avenue.  The  two  nearest  the  deceased's 
place  pf  employment  were  sidings  or  tracks  used  for  the  shift- 
ing and  storing  of  cars.  The  two  furthest  were  the  regular 
express  or  incoming  and  outgoing  tracks.  Just  prior  to  the 
accident  a  train  of  empty  cars  had  been  drilled  upon  the 
siding  tracks,  and  it  was  in  evidence,  although  denied  by  some 
of  the  witnesses,  that  this  train  had  been  cut,  leaving  some 
cars  to  the  east  and  some  to  the  west  of  the  avenue;  thus  per- 
mitting passage  over  the  avenue  for  vehicles  and  pedestrians. 
A  witness  who  was  walking  on   the  avenue  in   a  southerly 

tSee foot-note  appended  to  Law  v.  Lake  Shore  &  M.  S.  R.  Co.  (Mich.), 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 
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direction,  toward  the  crossing,  saw  the  deceased  just  before 
the  accident  standing  with  his  bicycle  at  the  door  of  the 
office  where  he  was  employed,  talking  with  some  one.  This 
witness  proceeded  on  his  way  towards  the  crossing,  and  when 
between  the  empty  cars,  or  on  approaching  the  lower  track, 
seeing  the  regular  evening  express  of  the  defendant  company 
coming  at  a  high  rate  of  speed  on  the  southerly  or  incoming 
track,  turned  and  shouted  to  the  deceased  to  warn  him  of  the 
danger,  and  then  tried  to  **grab''  him,  and,  if  possible,  pre- 
vent by  force  his  proceeding  in  front  of  the  train.  In  this  he 
was  unsuccessful.  He  says  the  deceased  was  almost  upon  him 
when  he  turned;  was  riding  on  his  bicycle  at  a  moderate  rate 
of  speed,  and  going  directly  in  front  of  the  train,  by  which  he 
was  struck  and  instantly  killed. 

It  was  contended  by  the  counsel  of  the  plaintiff  that  the 
empty  cars  left  on  the  side  track  obstructed  the  view  of  the 
incoming  train ;  that  the  cutting  of  this  train  of  empty  cars 
was  an  implied  invitation  to  the  public  and  to  the  plaintifi's 
intestate  that  the  tracks  could  be  crossed  in  safety;  and  also 
that  none  of  the  statutory  signals  were  given  by  the  defend- 
ant of  the  approach  of  its  train,  and  therefore  it  was  liable  in 
damages  for  his  death.  No  negligence,  however,  on  the  part 
of  the  railroad  employees,  would  excuse  the  plaintiff's  intes- 
tate from  exercising  reasonable  and  ordinary  care  in  approach- 
ing this  crossing,  which  was  a  place  of  obvious  and  known 
danger,  so  that  his  failure  to  observe  such  care  would  pre- 
clude the  plaintifi*s  right  of  recovery.  The  cutting  of  the 
train  was  not  an  invitation  to  cross  without  exercising  reason- 
able care.  It  was  only  for  the  purpose  of  furnishing  an  oppor- 
tunity to  those  who  might  desire  to  cross  while  using  the 
ordinary  prudence  required  by  the  law  under  the  circum- 
stances apparent  from  the  condition  of  the  crossing.  The 
absence  of  the  statutory  signals  did  not  justify  the  deceased 
in  assuming  that  it  was  safe  for  him  to  cross.  He  should  have 
used  reasonable  care  for  his  own  preservation,  and,  failing 
therein,  he  cannot  shift  the  sole  responsibility  upon  the 
company.  If  by  taking  ordinary  care  he  could  have  avoided 
the  danger,  his  failure  to  do  so  negatives  the  plaintifi's  right 
of  recovery.  One  cannot  recover  for  the  breach  of  duty  of 
another  when  he  is  lacking  in  ordinary  prudence  himself. 

The  respective  rights  of  railroad  companies  and  persons 
attempting  to  pass  over  their  tracks  at  regular  crossings  are 
reciprocal.  The  company  has  the  right  of  way.  It  must, 
however,  give  the  statutory  signals  of  the  approach  of  its 
trains.  A  person  about  to  cross  a  railroad  track  on  a  highway 
is  presumed  to  know  the  danger,  and,  while  he  may  reason- 
ably expect  to  be  warned  by  the  prescribed  signals  of  an 
approaching  train,  he  cannot  justify  himself  in  risking  the 
danger  unless  he  has  exercised  the  senses  nature  has  given  to 
protect  him  from  harm;  and  he  must  exercise  such  faculties 
in  the  manner  that  an  ordinarily  prudent  person  would  exer- 
cise them  under  similar  circumstances.     The  greater  thediffi- 
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cnlty  of  discovering  the  danger,  as  apparent  from  the 
surroundings,  the  greater  is  the  care  required ;  and,  if  the  cir- 
cumstances are  such  that  one  sense  is  rendered  less  reliable, 
the  others  must  be  used  to  a  correspondingly  greater 
extent.  As  early  as  1854,  in  Moore  v.  Central  R.  Co.,  24  N. 
J.  Law,  268,  Justice  Potts,  in  speaking  for  the  Supreme  Court, 
said,  ''I  am  certainly  of  opinion  that  the  plaintiff  was  bound 
to  show  that  he  used  all  ordinary  care,  all  reasonable  caution, 
to  avoid  the  collision."  This  was  a  crossing  case.  The 
plaintifi  was  seriously  injured.  On  the  trial  he  did  not  prove 
any  negligence  on  the  part  of  the  defendant,  or  the  exercise 
of  ordinary  prudence  on  his  own  part  This  case  was  before 
the  Supreme  Court  on  a  rule  to  show  cause,  and  was  after- 
wards affirmed  by  this  court,  on  a  writ  of  error,  in  24  N.  J. 
Law,  824,  wherein  Justice  Haines  said  the  court  intended  to 
adopt  the  principle  laid  down  by  the  Supreme  Court.  Negli- 
gence is  a  fault,  and  will  not  be  presumed  against  either  lit- 
igant in  the  absence  of  proof.  Pennsylvania  R.  Co.  v. 
Middleton,  57  N.  J.  Law,  154,  31  Atl.  616,  51  Am.  St.  Rep. 
597.  The  proper  caution  to  be  exercised  before  attempting 
to  pass  over  a  railroad  crossing  has  been  clearly  defined  in 
this  state  by  a  large  number  of  decisions.  A  few  only  are 
cited  here:  Haslan  v.  Morris  &  Essex  R.  Co.,  33  N.  J.  Law, 
147;  Pennsylvania  R.  Co.  v.  Righter,  42  N.J.  Law,  180;  Cen- 
tral R.  Co.  V.  Smalley,  61  N.  J.  Law,  277,  39  Atl.  695;  Green 
V.  Erie  R.  Co.,  65  N.  J.  Law,  301,  47  Atl.  418. 

The  plaintiff's  intestate  in  this  case  was  riding  on  a  bicycle 
— a  vehicle  propelled  by  his  own  power,  over  which  he  had 
personal  control.  The  general  rule  to  be  applied  requires  a 
bicyclist,  on  approaching  a  railroad  crossing,  where  the  view 
of  the  track  is  in  any  way  obscured,  to  dismount,  or  at  least 
bring  his  wheel  to  such  a  stop  as  will  enable  him  to  look  up 
and  down  the  tr^^ck  and  listen  before  attempting  to  cross;  and, 
while  his  acts  may  vary  in  certain  details,  the  law  requires  of 
him  practically  the  same  reasonable  care  as  is  required  of  a 
pedestrian.  Robertson  v.  Pennsylvania  R.  Co.,  7  Am.  & 
Ene.  R.  R.  Cas.  (N.  S.)  605. 

The  deceased  was  guilty  of  contributory  negligence.  There 
was  no  error  in  the  order  directing  a  verdict  for  the  defend- 
ant, and  the  judgment  thereon  should  be  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v.  Riddle's  Adm'x. 

( Court  of  Appeals  of  Kentucky^  Feb,  18  ^  1903-) 

[72  S.  W.  Rep,  22.] 
Pleading^. 

Where  defendant  demurred  to  plaintifF'a  reply,  it  was  proper  to  carry 
the  demurrer  back  to  the  first  paragraph  of  defendant's  answer,  and 
sastain  the  same  as  to  it,  if  insufficient. 

Action  in  Federal  Court— Effect  of  Dismissal. 
That  plaintiff  brought  her  action  originally  in  the   United   States 
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court,  and  thereafter  dismissed  the  same  without  prejudice,  was  no  bar 
to  an  action  subsequently  brought  by  her  for  the  same  cause  in  the 
state  court. 

Pleading — Amendment. 

Where  a  petition  of  an  administratrix  to  recover  for  the  death  of  her 
intestate  alleged  that  he  was  a  resident  of  the  county  in  which  the  suit 
was  brought  at  the  time  of  his  death,  an  application  at  the  trial  to  file 
an  amended  answer  denying  intestate's  residence,  after  the  introduction 
of  certain  evidence  raising  a  doubt  as  to  intestate's  residence  in  that 
county,  was  properly  refused  for  lack  of  diligence. 

Accident  at  Crossing— Reputation  for  Sobriety. 

In  an  action  against  a  railroad  company  for  killing  plaintiff's  intes- 
tate at  a  crossing,  evidence  of  intestate's  general  reputation  for  sobriety 
was  inadmissible. 

Same-- Signals—  Evidence. 

Where  a  railroad  track,  at  the  point  where  plaintiff's  intestate  was 
killed,  was  used  by  two  different  companies,  the  admission  of  evidence 
that  after  the  accident  witness  crossed  the  track  at  that  place,  and 
listened  for  a  whistle  or  bell,  and  heard  none,  and  did  not  perceive  or 
hear  the  train  until  he  was  within  20  feet  of  the  crossing,  was  prejudi- 
cial error. 

Same — Degree  of  Care — Instructions.* 

In  an  action  for  the  killing  of  plaintiff's  intestate  at  a  railroad 
crossing,  an  instruction  that  the  duty  of  both  parties  as  to  care  was  re- 
ciprocal,— it  being  defendant's  duty  to  exercise  such  care  as  to  signals, 
speed,  and  lookout  as  might  be  expected  of  ordinarily  prudent  persons 
operating  a  railroad  under  like  circumstances,  and  the  duty  of  plaintiff's 
intestate  to  use  such  care  as  might  be  expected  of  an  ordinarily  prudent 
person,  situated  as  he  was,  to  learn  of  the  approach  of  a  train, —  and,  if 
the  crossing  was  especially  dangerous,  it  was  incumbent  on  t)oth  parties 
to  exercise  increased  care,  commensurate  with  the  danger,  was  proper. 

Appeal  from  circuit  court,  Woodford  county. 

**Not  to  be  officially  reported.*' 

Action  by  Mary  Riddle,  administratrix  of  Clabe  Riddle, 
against  the  Chesapeake  &  Ohio  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Wallace  &  Harris  and  Jno.  T.  Shelby,  for  appellant. 
Burton  Vance  and  S.  E.  Blackburn,  for  appellee. 

BARKER,  J.  On  the  24th  day  of  February,  1899,  Clabe 
Riddle,  in  company  with  Erasmus  Breeden,  while  driving 
along  the  Frankfort  &  Lexington  Turnpike  Road  in  a  buggy, 
at  a  point  where  the  highway  intersects  with  the  track  of  the 
Louisville  &  Nashville  Railroad  Company,  near  Ducker's 
Station,  in  Woodford  county,  Ky.,  was  run  into,  and  instantly 
killed,  by  appellant's  train  of  cars  which  was  being  operated 
over  the  Louisville  &  Nashville  Railroad  Company's  track,  at 
said  point  under  a  contract  with  the  said  Louisville  &  Nash- 
ville Railroad  Company.  Whereupon  his  mother,  Mary 
Riddle,  was  appointed,  by  order  of  the  Scott  county  court, 
administratrix  of  his  estate,  and,  as  such  administratrix, 
instituted  an  action  against  appellant  in  the  United  States  dis- 
trict court  for  the  district  of  Kentucky  for  said  injury,  claim- 
ing damage  in  the  sum  of  $10,000.     Afterwards,  by   leave  of 

*See  foot-note  appended  to  Chicago,  B.  &  Q.  R.  Co.  v,  Roberts  (Neb.), 
6  R.  R.  R.  277,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  277. 
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said  United  States  district  court,  she  dismissed  said  action 
without  prejudice,  and  then  instituted  this  action  in  the 
Woodford  circuit  court,  to  recover  for  said  injury  the  sum  of 
$2,000.  Her  petition  sets  out  the  facts  of  the  killing  of  Clabe 
Riddle,  and  charges  that  his  death  was  caused  by  the  negli- 
gence of  appellant's  servants  operating  said  train.  Appel- 
lant's answer  sets  up  as  a  deft:nse,  first,  the  institution  by 
appellee  of  hei  action  in  the  United  States  district  court,  as 
a  bar  to  her  right  to  prosecute  this  action  in  the  state  court; 
claiming,  in  substance,  that,  by  reason  of  the  institution  of 
the  action  in  the  United  States  district  court,  it  had  obtained 
jurisdiction  of  the  case,  and  the  same  could  not  be  tried  in 
the  state  court,  for  want  of  jurisdiction.  Said  answer  also 
denies  negligence  upon  the  part  of  its  agents  and  employees, 
and  pleads  that  the  death  of  appellee's  intestate  was  the  re- 
salt  of  his  contributory  negligence.  This  was  put  in  issue  by 
the  reply.  Appellant  filed  a  demurrer  to  appellee's  reply. 
The  demurrer  was  carried  by  the  court  back  to  the  first  para- 
graph of  appellant's  answer,  which  sets  up  the  want  of  juris- 
diction in  the  Woodford  circuit  court,  by  reason  of  the  fact 
that  the  action  had  first  been  instituted  in  the  United  States 
district  court  for  the  district  of  Kentucky,  as  aforesaid,  and 
said  first  paragraph  was  dismissed;  and  thus  the  issues  were 
finally  made  up.  Upon  the  trial  of  the  case  a  verdict  was 
rendered  by  the  jury  in  favor  of  appellee  in  the  sum  of  $2,000. 
Appellant's  motion  for  a  new  trial  having  been  overruled,  the 
case  is  here  on  appeal  for  a  review. 

We  think  that  the  lower  court  did  not  err  in  carrying  the 
demurrer  back  to  the  first  paragraph  of  appellant's  answer, 
and  dismissing  said  paragraph.  The  case  of  Cox  V/  The  East 
Tennessee,  V.  &  G.  Railroad  Co.,  68  Ga.  446,  and  Baltimore 
&  Ohio  Railroad  Co.  v.  Fulton,  59  Ohio  St.  571;,  53  N.  E. 
265,  44  L.  R.  A.  52c,  established  the  doctrine  that  where  an 
action  is  instituted  in  the  state  court,  and  is  removed  by  the 
defendant  to  the  United  States  court  under  the  act  of  con- 
gress regulating  such  procedure,  thereafter  the  plaintiff  cannot 
deprive  the  defendant  of  his  right  to  a  trial  in  the  United 
States  court,  either  by  dismissing  without  prejudice,  or  by  so 
acting  as  to  force  the  court  to  nonsuit  him;  but  there  is  a  wide 
distinction  between  that  proposition  and  the  one  at  bar. 
When  the  defendant  exercises  his  right,  under  the  act  of  con- 
gress, to  remove  the  action  against  him  to  the  United  States 
court,  he  thereby,  as  said  before,  acquires  a  right  to  have  the 
case  tried  by  that  court,  and  of  this  right  it  is  not  in  the 
power  of  the  plaintiff  to  deprive  him.  The  defendant,  having 
set  in  motion  the  law  of  removal,  acquires  vested  rights,  and 
confers  upon  the  United  States  court  a  jurisdiction  which 
cannot  be  devested  by  any  act  of  the  defendant.  But  no  such 
reason  exists  where  the  plaintiff  goes  herself  into  the  United 
States  court  with  her  cause  of  action.  When  she  so  goes, 
her  standing  there  is  precisely  the  same   as  it  would  have 
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been  in  the  state  court,  had  she  first  instituted  her  action 
therein;  and  there  is  no  principle  of  law  or  procedure  which 
requires  that  her  standing,  under  these  circumstances,  should 
be  different  in  the  two  courts.  We  think  she  clearly  had  the 
right  to  dismiss  her  action  in  the  United  States  court  with- 
out prejudice,  by  permission  of  the  court;  and,  having  done 
so,  she  was  free  to  bring  it  in  any  other  court  she  chose, 
which  had  jurisdiction. 

Pending  the  trial  in  the  Woodford  circuit  court,  appellant 
offered  to  file  an  amended  answer  denying  the  residence  of 
Clabe  Riddle  in  Scott  county,  and  denying  the  jurisdiction 
of  the  Scott  county  court  to  appoint  appellee  administratrix  of 
the  estate  of  her  son.  This  motion  was  based  upon  certain 
answers  which  were  made  by  appellee  on  the  witness  stand, 
conveying  to  appellant,  for  the  first  time,  a  doubt  as  to  the 
residence  of  Clabe  Riddle  in  Scott  county.  The  motion  to 
file  this  amended  answer  was  overruled  by  the  court,  and  we 
think  properly.  The  trial  of  the  case  had  begun,  and  the 
court  very  naturally  concluded  that  the  question  of  Clabe 
Riddle's  residence  was  as  open  to  investigation  at  the  hands  of 
appellant  before  the  trial  as  any  other  fact  set  up  in  the  peti- 
tion as  a  basis  of  appellee's  cause  of  action;  and  there  was 
no  more  reason  why  it  should  accept  as  true  the  allegation 
that  Clabe  Riddle  lived  in  Scott  county  than  for  it  to  accept 
as  true  any  other  allegation  in  the  petition;  and,  if  it  was 
true  that  Clabe  Riddle  had  not  lived  in  Scott  county,  a  little 
diligence  on  the  part  of  appellant  could  have  discovered  it 
before  the  trial.  That  fact  may  have  been  more  obscure  than 
some  other  facts  in  the  case,  but  it  was  open  to  investigation, 
none  the  less. 

During  the  trial  of  the  case,  appellee  was  permitted  to  in- 
troduce evidence,  over  the  objection  of  appellant,  as  to  the 
general  habits  of  her  intestate  for  sobriety.  On  this  point, 
Capt.  James  Blackburn  was  allowed  to  testify  that  he  was  a 
perfectly  sober  man,  and  that  he  had  never  seen  him  take  a 
drink  in  his  life.  This  evidence  was  introduced  in  anticipa- 
tion of  evidence  subsequently  introduced  by  appellant  that,  at 
the  time  he  was  killed,  decedent  had  about  him  a  strong  odor 
of  whisky,  and  that  on  the  day  before  he  was  killed  he  had, 
in  company  with  Erasmus  Breeden,  purchased  three  pints  of 
whisky.  We  do  not  think  it  was  competent  for  appellee  to 
introduce  any  evidence  tending  to  show  the  general  reputa- 
tion of  her  decedent  for  sobriety.  This  evidence  would  not 
meet  or  elucidate  the  question  as  to  whether  or  not  the 
decedent  was  sober  at  the  time  he  was  killed,  as  a  man  may 
generally  keep  sober,  and  yet  at  some  particular  time  in  his 
life  be  drunk  or  under  the  influence  of  whisky. 

Mr.  Robert  B.  Franklin  was  allowed  to  testify  for  appellee 
that,  long  after  the  accident  in  question,  he  had  crossed  the 
railroad  track  at  the  place  where  Clabe  Riddle  was  killed ;  that 
he  had  listened  for  a  railroad  whistle  or  bell,  and  heard  none^ 
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and  that  he  did  not   perceive  or  hear  the  train   until  he  was 
within  20  feet  of  the  crossing;  that  he  could  have  heard   the 
bell  or  whistle  if  one  had  been  sounded   or  rung,  but  that  he 
heard   none.     This  evidence  was   clearly   incompetent  and 
prejudicial  to   appellant.     In  the   first  place,   it  would  have 
been  incompetent  to  have  shown  that  the  employees  on  one 
of  appellant's  trains  had  failed  to  do  their  duty   in  regard  to 
giving  warning  of  the  approach  of  the  train  to  the  crossing  in 
question  at  a  subsequent  time;  but  it  was  especially  erroneous 
because  of  the  fact  that  there  are  two  different  lines  of  rail- 
road trains  operated  over  the  same  right  of  way, — one  belong- 
ing to  appellant,  and  the  other  to  the  Louisville  &  Nashville 
Railroad  Company ;  and  there  was  no  evidence  that  the  train 
which  Mr.  Franklin  saw  pass  was  not  that  of  the  Louisville  & 
Nashville  Railroad   Company,  instead  of  appellant's.     In  the 
case  of  Hutcherson  v.  Louisville  &   Nashville   Railroad  Co., 
52  S.  W.  955,  15  Am.  &   Eng.  R.  Cas.,  N.  S.,  846,  this  court 
said:    'The    fact    that    those    in    charge  of  other  trains 
approaching  the  crossing  and  failed  to  give  signals  would  not 
be  admissible  as  evidence  conducing  to  show  that  those  in 
charge  of  the  train  that  is  alleged   to  have  caused  plaintiff's 
injury  failed  to  give  the  necessary  signals  of   its  approach." 
In  the  case  of  Eskridge's  Ex'rs  v.  Cincinnati,  N.  O.  &  Tex. 
Pac.  Ry.  Co.,  89  Ky.  372,  12   S.  W.  581,  42  Am.  &   Eng.  R. 
Cas.  176,  this  court  said :     "But  whether  a  signal  was  given 
at  the  approach  of  a  train  to  a  station  or  crossing  on  any  par- 
ticular occasion  is  a  question  of  fact  that  cannot   be   affected 
one  way  or  another  by  showing  the  conduct  of  the  subordinate 
officers  or  servants  in  charge   of  some  other  train   or  trains, 
who  may  or  may  not  be  mindful  of  their  duty."     And  in  the 
case  of  The   Louisville  &   Nashville   Railroad   Co.  v.  Berry, 
88  Ky.  225,    10  S.  W.  473,  21  Am.   St.   Rep.   329.   this  court 
cited  in  approval  the   principle   announced   in   Gahagan  v. 
Railroad  Co.,  i  Allen,  187,  79  Am.  Dec.  724,  in  the  following 
language:    ''The  issue  presented  was  as  to  the  negligence  of 
the  company  in  the  use  of  the  highway  at  the  time  the  plain- 
tiff's intestate  received  the   injury  for  which  recovery  was 
asked.    The  plaintiff  offered  to  prove  the  habit  of  the  com- 
pany at  other  times  in  the  use  of  the  highway,  to  show  negli- 
gence, and  the  court  held  that  it  had  no  legitimate  bearing  on 
the  issue,  and  was  properly  excluded." 

Appellant  complains  of  the  instructions  of  the  lower  court,, 
in  that  they  failed  to  prescribe  with  sufficient  clearness  the 
doty  of  appellee's  intestate  as  to  the  care  he  should  exercise 
before  crossing  the  railroad,  and  also  that  a  different  degree 
of  care  is  required  of  appellant  from  that  required  of  appel- 
lee's intestate.  We  are  not  sure  that  this  contention  is 
altogether  sound,  or  that  the  instructions  of  the  court,  upon 
the  whole,  are  unfavorable  to  appellant.  We  think  the  law 
upon  this  subject  is  laid  down  with  great  clearness  and 
accuracy  in  the  case  of  L.  &N.  R.  R.  Co.  v.  Cummins'  Adm'r, 
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63  S.  W.  594;  and,  as  this  case  is  to  go  back  for  trial,  we 
make  the  following  extract  for  the  guidance  of  the  court. 
Speaking  of  the  instructions  in  the  case  cited,  this  court  said: 
**They  are  also  defective  in  not  informing  the  jury  that  the 
duty  of  both  parties  as  to  care  was  reciprocal,  and  in  impos- 
ing a  different  degree  of  care  on  the  appellant  from  that  im- 
posed on  the  deceased.  In  using  the  railroad  and  the  street 
crossing,  both  parties  were  required  to  exercise  the  same 
degree  of  care.  It  was  incumbent  on  appellant  to  give  such 
notice  of  the  approach  of  the  train  to  the  crossing,  to  run  the 
train  at  such  speed,  keep  such  lookout  and  use  such  care,  to 
avoid  injurV  to  persons  thereon,  as  might  usually  be  expected 
of  ordinarily  prudent  persons  operating  a  railroad  under  like 
circumstances.  It  was  incumbent  on  the  intestate  to  use  such 
care  as  might  usually  be  expected  of  an  ordinarily  prudent  per- 
son, situated  as  he  was,  to  learn  of  the  approach  of  the  train, 
and  keep  out  of  its  way.  If  the  crossing  was  especially  dan- 
gerous, it  was  incumbent  on  both  parties  to  exercise  increased 
care  commensurate  with  the  danger.*' 

For  the  reasons  herein  given,  the  case  is  reversed   for  pro- 
ceedings consistent  with  this  opinion. 


Stone  v.  Boston  &  M.  R.  R. 

{Supreme  Court  0/  New  Hampshire^  Belknap^  June  so,  190J,) 

[S5Atl.  Rep.  359.] 

Accident  at  Crossing— Evidence. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  tes- 
timony of  deceased's  widow  that  **times  had  been  hard"  was  not  so  prej- 
udicial as  to  require  a  new  trial,  especially  in  view  of  the  fact  that  the 
court  immediately  instructed  the  jury  not  to  heed  such  testimony. 

Same— Same. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  tes- 
timony of  deceased's  widow  that  in  passing  the  crossing  on  previous 
occasions  deceased  had  remarked  upon  its  dangerous  character,  and 
taken  precautions  against  collision,  was  competent  on  the  issue  of  due 
care. 
Same— Opinion  as  to  Speed — Objections. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  an 
objection  to  testimony  of  a  passeng^er  on  the  train  colliding  with  de- 
ceased that  its  speed  *'might  have  been  60  miles  an  hour,**  on  the  ground 
that  witness  was  not  qualified  to  give  an  opinion,  goes  merely  to  the 
weight  and  credibility  of  such  testimony,  and  presents  no  question  of 
law. 
Same— Evidence  as  to  Time  of  Accident— Watch  of  Deceased. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing  the 
watch  in  deceased's  pocket,   which  was  stopped,   was  competent,  with 
other  testimony,  on  the  issues  of  darkness  and  whether  the  train  which 
collided  with  deceased  was  running  on  schedule  time. 
Same— Signals — Negative  Testimony.*^ 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  the 

*As  to  the  comparative  weight  of  positive  and  negative  testimony  in 
regard  to  whether  crossing  sisrnals  were  given,  see  foot-note  appended 
to  Jones  V,  Lehigh  &  N.  E.  R.  Co.  (Pa.),  2  R.  R.  R.  26,  25  Am.  A  Eng. 
R.  Cas.,  N.  S.,  26. 
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testimony  of  passenj^'ers,  who  were  not  observing*,  that  they  did  not  hear 
the  crossing  whistle,  was  properly  admitted. 

Same — Sp^ed. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  evi- 
dence as  to  the  speed  of  the  same  train  on  other  occasions  before  and 
siooe  the  accident,  and  as  to  observations  on  the  strength  of  the  reflec- 
tion from  the  locomotive  headlight  a  few  days  before  the  trial,  was  ad- 
missible. 

Same — Signals — Evidence. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  evi- 
dence that  defendant  did  not  give  the  80-rod  whistle  required  by  statute, 
and  an  admission  br  defendant  that  no  warning  whistle  was  given 
when  deceased  was  discovered  about  2  rods  from  the  crossing  apparently 
paying-  no  attention  to  the  approach  of  the  train,  was  sufficient  to  justify 
a  finding  that  death  was  caused  by  defendant's  negligence. 

Case  at  Bar. 

In  an  action  against  a  railroad  for  negligent  death  at  a  crossing,  evi- 
dence examined,  and  held  insufficient  to  show  contributory  negligence 
in  law. 

Exceptions  from  Superior  Court. 

Action  by  Edwin  Stone,  administrator  of  Fred  Stone, 
deceased,  against  the  Boston  &  Maine  Railroad  for  injuries 
at  a  railroad  crossing.  Verdict  for  plaintiff,  and  defendant 
excepts.     Transferred    from   the    superior  court.     Affirmed. 

The  railroad  curves  toward  the  east  as  it  approaches  Win- 
nisquam  crossing  from  the  north  at  a  descending  grade. 
From  a  point  about  200  feet  north  of  the  crossing  to  a  point 
about  750  feet  north  of  it  there  is  a  bank  on  the  easterly  side 
of  the  track,  which  varies  in  height  above  the  rails  from  3i 
feet  at  the  former  point  to  25  feet  at  the  latter.  The  highway 
approaches  the  railroad  from  the  east  at  a  descending  grade. 
A  person  standing  in  the  middle  of  the  traveled  part  of  the 
highway  25  feet  east  of  the  easterly  rail  can  see  a  locomotive 
at  a  point  500  feet  north  of  the  crossing.  From  a  point  in 
the  highway  12  feet  east  of  the  easterly  rail,  a  locomotive  is 
visible  when  i)79  feet  north  of  the  crossing.  The  accident 
occurred  about  an  hour  after  sunset.  The  sky  was  somewhat 
cloudy.  The  ground  was  frozen.  The  train  which  struck 
Stone  was  the  south-bound  Montreal  express,  known  as  ''No. 
184,"  and  at  the  time  of  the  accident  was  running  a  few 
minutes  behind  its  schedule.  The  plaintiff's  evidence  tended 
to  prove  the  following  facts:  Stone  was  34 years  old,  in  good 
health,  and  possessed  all  his  faculties.  For  three  weeks  im- 
mediately preceding  his  death  he  had  been  employed  as  a 
farm  laborer  by  Martha  Bowers,  of  Sanbornton,  for  whom  he 
had  worked  on  a  former  occasion.  He  frequently  drove  to 
Laconia,  and  on  each  trip  passed  over  the  Winnisquam  cross- 
ing. At  the  time  of  the  accident  he  wsfs  driving  a  safe  horse 
attached  to  a  ha3nrack  containing  an  empty  barrel  and  a  tin 
washboiler.  As  he  drove  upon  the  crossing  from  the  east, 
he  was  struck  by  the  locomotive,  and  received  injuries  which 
caused  his  death.  A  witness  for  the  plaintiff  testified  that  he 
was  listening  for  the  whistle,  and  that  it  was  not  sounded. 
The  defendants*  evidence  tended  to  prove  the  following  facts : 
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A  traveling  engineer  of  the  defendants,  who  occupied  the  fire- 
man's seat  in  the  cab  of  the  locomotive,  first  observed  Stone 
when  the  team  was  about  two  rods  from  the  crossing,  and  the 
train  was  about  300  teet  from  it.  Stone  was  apparently  look- 
ing straight  ahead,  and  did  not  turn  or  seem  to  pay  any 
attention  to  the  train.  The  horse  was  trotting  at  a  rate  of 
about  five  miles  an  hour.  In  response  to  the  question  whether 
Stone  could  have  then  stopped  and  avoided  the  collision,  the 
witness  replied  that  he  did  not  know.  It  was  admitted  that 
no  danger  signal  was  given  after  Stone  was  first  observed 
from  the  locomotive.  The  defendants'  evidence  also  tended 
to  prove  that  the  crossing  whistle  was  regularly  sounded,  that 
the  headlight  was  burning,  that  the  speed  of  the  train  was. 
about  40  miles  an  hour,  and  that  all  means  were  employed  to 
stop  the  train  after  Stone  was  observed  in  dangerous  proxim- 
ity to  the  track.  The  widow  of  the  decedent  was  asked  on 
direct  examination  if  ''there  had  been  hard  times  in  Laconia. " 
An  exception  was  claimed,  but  before  it  could  be  fully  stated 
the  witness  answered  in  the  affirmative.  The  court  there- 
upon excluded  the  question,  and 'said  to  the  jury:  ''It  will 
make  no  difierence  to  you  whether  the  times  are  easy  or 
otherwise."  Subject  to  the  defendants'  exception,  the 
decedent's  widow  was  permitted  to  testify  that  she  rode  over 
the  Winnisquam  crossing  with  her  husband  in  the  autumn  of 
1901 ;  that  he  then  drove  slowly,  listened,  and  said  that  the 
crossing  was  dangerous;  and  that  he  made  the  same  remark 
at  the  same  place  at  other  times.  Martha  Powers  was  per- 
mitted to  give  similar  testimony  in  corroboration,  subject  to 
exception.  Subject  to  exception  on  the  ground  that  the  wit- 
ness was  not  qualified  to  give  an  opinion,  George  Plummer, 
who  was  a  passenger  on  the  day  of  the  accident,  and  had  trav- 
eled by  the  same  train  five  or  six  times  in  three  years,  testified 
that  the  speed  of  the  train  "might  have  been  sixty  miles  an 
hour."  Subject  to  exception,  a  watch  alleged  to  have  been 
carried  by  the  decedent  at  the  time  of  the  accident,  was  pro- 
duced and  shown  to  the  jury  for  the  purpose  of  showing  the 
time  at  which  it  stopped.  Three  witnesses,  who  were  pas- 
sengers on  the  train,  and  who  were  not  listening,  testified  that 
they  did  not  hear  a  crossing  whistle,  subject  to  exception. 
Subject  to  the  defendants'  exception,  Daniels,  a  witness 
called  by  the  plaintifi,  testified  that  many  times  before  and 
since  the  death  of  Stone  he  had  timed  the  speed  of  train  No. 
184  between  stations  a  few  miles  south  of  Winnisquam  cross- 
ing, and  that  a  distance  of  three  miles  was  frequently  covered 
in  si  or  3  1-3  minutes.  One  witness  testified,  subject  to  ex- 
ception, that  a  few  days  before  the  trial  he  made  observations 
as  to  the  speed  of  train  No.  184,  and  computed  it  to  be  soi 
miles  an  hour.  Another  witness  testified,  subject  to  excep- 
tion, that  a  few  days  before  the  trial  he  made  observations  of 
the  reflections  from  the  headlight  of  a  train  supposed  to  be 
No.  184,  and  that  the  light  was  not  thrown  upon  the  highway 
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at  a  point  30  feet  distant  from  the  crossing,  nor  upon  any 
objects  visible  from  that  point  The  defendants  seasonably 
moved  for  a  nonsuit,  and  that  a  verdict  be  directed  in  their 
favor.     Both  motions  were  denied,  and  they  excepted. 

Shannon  &  Young  and  Beckford  &  Hibbard,  for  plaintiff. 
Jewett  &  Plummer  and  Streeter  &   HoUis,  for  defendant. 

REMICK,  J.  I.  The  question  and  answer  regarding  the 
condition  of  the  ^'times''  in  Laconia  were  not  ''so  inconsist- 
ent with  legal  fairness  of  trial  as  to  make  it  a  matter  of  law 
that  there  should  be  a  new  trial,"  especially  in  view  of 
the  immediate  action  of  the  court  excluding  the  evidence  and 
instructing  the  jury  not  to  heed  it.  Aldrich  v.  Railroad,  67 
N.  H.  380,  382,  36  Atl.  2^2;  Oilman  v.  Laconia,  71  N.  H. 
512,  51  Atl.  631. 

2.  Bearing  upon  the  probability  whether  the  decedent  exer- 
cised care  at  the  crossing  upon  the  occasion  in  question,  it 
was  competent  to  sLow  b>  the  decedent's  widow  and  Martha 
Bowers  that  in  passing  over  the  crossing  upon  previous 
occasions  he  had  remarked  upon  its  dangerous  character,  and 
taken  precautions  against  collision.  Evans  v.  Railroad,  66 
N.  H.  194,  21  Atl.  105;  Lyman  v.  Railroad,  66  N.  H.  200,  203, 
204,  20  Atl.  976,  1 1  L.  R.  A.  364. 

3.  The  objections  to  the  testimony  of  George  Plummer  go 
entirely  to  its  weight  and  credibility,  and  present  no  question 
of  law. 

4.  Upon  the  questions  of  darkness,  and  whether  the  train 
was  running  on  schedule  time,  the  watch  which  was  in  the 
decedent's  pocket  when  the  collision  occurred,  and  which  was 
stopped,  had  some  probative  value,  and  was  competent,  in 
connection  with  the  other  testimony,  upon  those  points. 

5.  The  testimony  of  passengers  who  were  fiot  observing, 
that  they  did  not  hear  the  whistle,  was  open  td  no  legal 
objection. 

6.  The  observations  of  Daniels  and  others  as  to  the  speed 
of  the  train  in  question  at  other  times  and  points  presents  no 
<iaestion  of  law,  and  the  same  is  true  of  the  testimony  regard- 
ing the  reflection  of  the  locomotive  headlight.  Parkinson  v. 
Railroad,  61  N.  H.  416;  Proctor  v.  Freezer  Co.,  70  N.  E.  3, 
45  Atl.  713;  Whitcher  v.  Railroad,  70  N.  H.  242,  248,  46  Atl. 
740. 

7-  The  motions  for  nonsuit  and  verdict  were  properly  denied. 
There  was  evidence  that  the  defendants  did  not  give  the  80- 
rod  whistle  required  by  statute  for  the  protection  of  travelers 
at  railroad  crossings,  and  it  was  admitted  that  no  warning 
whistle  was  given  by  the  defendants  when  they  discovered 
the  decedent  about  2  rods  from  the  crossing,  approaching 
the  crossing,  and  apparently  paying  no  attention  to  the 
approach  of  the  train.  Upon  the  case  presented  by  the 
record,  we  think  reasonable  men  might  find  that  the  de- 
cedent's injury  was  caused'  by  the  defendants'  negligence. 

Bat  it  is  urged  that  the  decedent  was  guilty  of  contribu* 
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tory  negligence.  In  view  of  the  evidence  of  the  decedent's 
frequent  recognition  of  the  dangerous  character  of  the  cross- 
ing, and  of  his  previous  care  in  passing  over  it ;  that  on  the 
occasion  in  question  he  was  traveling  in  a  hayrack  containing 
an  empty  barrel  and  tin  wash  boiler,  over  frozen  ground,  upon  a 
night  more  or  less  dark ;  that  the  statutory  whistle  was  not 
given;  that  the  schedule  time  for  the  crossing  of  the  train  had 
passed ;  that  the  track  was  obscured  by  the  lay  of  the  land 
in  the  vicinity  of  the  crossing  so  that  the  decedent  could  not 
see  the  train  300  feet  away  until  he  was  within  about  2  rods 
of  the  crossing;  that  his  horse,  attached  to  the  rigging  men- 
tioned, was  trotting  at  the  rate  of  about  five  miles  an  hour 
when  the  two-rod  point  was  reached — we  think  it  cannot  be 
said  as  matter  of  law  that  the  decedent  was  guilty  of  con- 
tributory negligence,  upon  the  mere  evidence  of  the  traveling 
engineer  (the  weight  and  credibility  of  which  might  be 
materially  affected  in  the  minds  of  the  jury  by  the  other  evi- 
dence and  circumstances  bearing  upon  its  probability),  that  he 
saw  the  decedent  about  2  rods  from  the  crossing,  when  the 
train  was  about  300  feet  away,  looking  straight  ahead,  and 
apparently  paying  no  attention  to  the  approaching  traifi, 
especially  in  view  of  the  statement  of  the  witness  that  he  did 
not  know  whether  the  decedent  would  then  have  had  time  to 
stop  and  avoid  the  injury.  The  case  is  distinguishable  from 
Waldron  v.  Railroad,  71  N.  H.  362,  52  Atl.  443,  and  is  more 
like  Smith  v.  Railroad,  70  N.  H.  53,  47  Atl.  290,  85  Am.  St. 
Rep.  596;  Davis  v.  Railroad,  68  N.  H.  247,  248,  44  Atl.  388; 
Folsom  V.  Railroad,  68  N.  H.  454,  38  Atl.  209;  Evans  v. 
Railroad,  66  N.  H.  194,  21  Atl.  105;  Lyman  v.  Railroad, 
66  N.  H.  200,  20  Atl.  976,  II  L.  R.  A.  364;  and  State  v.  Rail- 
road, 52  N.  H..  528. 
Exceptions  overruled.     All  concurred. 


Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Wisehart. 

(Supretne  Court  of  Indiana,  June  26,  igoj,) 
[67N.  E.  Rep.  993.] 

Watercourses — Obetruction. 

Under  Burns'  Rev.  St.  1901,  §  5153,  subd.  5,  authorizinf^  a  railroad 
company  to  construct  its  road  across  any  stream  of  water,  "  so  as  not  to 
interfere  with  the  free  use  of  the  same,  which  the  route  of  its  road  shall 
intersect,  in  such  a  manner  as  to  afford  security  for  life  and  property, 
but  the  corporation  shall  restore  such  stream  *  *  *  to  its  former  state 
or  in  a  sufficient  manner  not  to  unnecessarily  impair  its  usefulness," 
etc.,  a  railroad  company  constructinir  its  road  across  a  stream  so  as 
to  completely  fill  it  up,  and  dig'g^ins^  a  ditch  to  carry  off  the  water,  is  not 
liable,  id  the  absence  of  willfulness  or  negligence,  for  damages  arising 
from  the  water  overflowing  the  adjoining  land  because  in  the  construe* 
tion  of  its  embankment  it  permitted  dirt  to  fall  into  the  ditch  and 
obstruct  it  so  as  to  prevent  the  water  from  flowing  therein. 
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Contributory  Negligence — Pleading.* 

A  complaint  in  an  action  for  the  recovery  for  injuries  to  property 
caused  by  neglii^ence  must  allege  that  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

Appeal  from  Circuit  Court,  Henry  County;  Wm.  O.  Bar- 
nard, Judge. 

Action  by  Sarah  A.  Wisehart  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railivay  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Transferred  from 
the  Appellate  Court  under  section  I337u,  Burns*  Rev.  St.  1901. 

Forkner  &  Forkner,  for  appellant. 

W.  A.  Brown  and  F.  C.  Cause,  for  appellee. 

JORDAN,  J.  Appellee  successfully  prosecuted  this  action 
against  appellant  railroad  company  for  damages  arising  out  of 
an  alleged  tort  committed  (i)  by  flowing  water  from  a 
natural  water  course  onto  her  lands;  (2)  in  gathering  surface 
water  into  a  basin  upon  its  right  of  way,  and  discharging  such 
water  onto  her  premises.  The  cause  was  submitted  to  the 
jury  upon  the  second,  third,  and  fourth  paragraphs  of  the 
complaint.  The  record  expressly  discloses  that  the  jury 
found  in  favor  of  appellee  upon  the  third  and  fourth  para- 
graphs. Alleged  errors  based  on  overruling  the  demurrer  to 
each  of  the  two  latter  paragraphs,  and  denying  a  motion  for  a 
new  trial,  are  discussed  and  urged  by  counsel  for  appellant  for 
a  reversal  of  the  judgment  below. 

The  third  paragraph  of  the  complaint  alleges  the  plaintiff's 
ownership  of  the  lands  described,  and  avers  that  the  defend- 
ant is  a  railroad  company  and  corporation  owning  and  operat- 
ing a  railroad  through  H^nry  county,  Ind. ;  that  its  right  of 
way  abuts  on  the  north  upon  the  lands  of  the  appellee.  The 
pleading  then  alleges  as  follows:  ''That  there  is  and  has 
been  from  time  immemorial  an  ancient  natural  water  course 
on  and  across  the  lands  of  the  plaintiff  herein  described,  in 
which  said  water  course  the  water  has  flowed  from  a  north- 
easterly direction  on  and  across  the  lands  of  the  plaintiff  in 
a  general  southwesterly  direction,  and  prior  to  the  construc- 
tion of  the  road  and  roadbed  of  the  defendant  said  waters 
flowed  in  an  ancient  natural  water  course  from  off  the  lands  of 
the  plaintiff  into  and  across  the  lands  immediately  adjoining 
upon  the  south,  and  thence  southwesterly,  as  an  ancient  and 
natural  water  course  to  Blue  river.  That,  at  the  time  the 
defendant  acquired  title  to  the  right  of  way,  it  constructed 
on  and  upon  said  right  of  way,  along  the  south  line  of 
the  plaintiff's  said  land,  and  adjacent  thereto,  a  roadbed 
of  earth  and  timbers,  and  so  constructed  the  same  as  to 
completely  fill  up  and  obstruct  said  natural  water  course,  and 
to  completely  cut  off  and  prevent  the  water  so  flowing  in  said 
natural  water  course  from  off  the  lands  of  the  plaintiff;  and 

•See  foot-note  appended  to  Haner  v.  Northern  Pac.  Ry.  Co.  (Idaho), 
19  Am.  &  Eng.  R.  Cas..  N.  S.,  628. 
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for  the  purpose  of  conducting  the  water  so  flowing  in  said 
water  course  from  the  point  where  said  defendant  so 
obstructed  said  water  course  westwardly  to  Blue  river,  a  dis- 
tance of  about  forty  rods,  it  dug  and  constructed  an  open 
ditch  and  channel  from  said  point  of  said  obstruction  to  said 
river,  and  thereby  diverted  the  water  from  its  natural  course 
at  said  point.  That  said  ditch  so  constructed  from  said  point 
of  obstruction  was  at  said  time,  and  ever  since  has  been, 
entirely  inadequate  to  carry  the  water  so  flowing  in  said 
natural  bed  across  the  lands  of  the  plaintiff  from  said  point  of 
obstruction  to  said  Blue  river.  That  at  the  time  said  defend- 
ant so  constructed  its  said  roadbed  along,  and  adjacent  thereto, 
the  lands  of  the  plaintiff  as  aforesaid,  it  constructed  a  large 
trestle  bridge  as  a  part  of  its  said  roadbed,  about  fifteen  feet 
high  and  one  hundred  and  fifty  feet  long,  the  east  end  of  which 
adjoins  up  to  a  high  earth  embankment  near  the  southwest 
corner  of  the  lands  of  the  plaintiff  above  described,  which  said 
trestle  bridge  extended  from  thence  west  one  hundred  and  fifty 
feet,  and  over  and  across  a  public  highway,  and  over  and 
across  said  Blue  river  and  the  lowlands  adjacent  thereto. 
That  afterwards,  and  prior  to  the  time  of  the  further  grievances 
herein  stated,  the  defendant  built  and  constructed  a  large 
embankment  where  said  bridge  stood,  and  by  that  means  and 
thereby  caused  the  earth  used  in  said  construction  to  spread 
off  of  its  right  of  way  on  the  north  side  thereof,  and  fall  into 
and  fill  up  the  ditch  and  water  way  which  it  had  constructed 
from  the  point  of  said  obstruction  aforesaid,  and  has  ever 
since  permitted  and  allowed  said  water  way  to  become,  be, 
and  remain  obstructed  so  as  to  prevent  the  water  from  flow- 
ing therein  to  said  Blue  river.  That  said  ditch  and  water 
way  so  constructed  by  said  defendant  from  the  point  where  it 
cut  off  and  obstructed  said  natural  water  course  by  the  obstruc- 
tion of  said  embankment  is  partly  cut  and  dug  on  the  lands 
of  the  plaintiff,  and  on  land  adjoining  on  the  west  owned  by 
persons  other  than  defendant.  That  by  reason  of  which  the 
water  so  flowing  in  said  natural  water  course  across  the  lands 
of  the  plaintiff,  thence  into  the  ditch  and  waterway  so  con- 
structed by  the  defendant  as  aforesaid,  the  water  backs  upon 
the  lands  of  the  defendant,  and  stands  in  pools  and  stagnates 
in  the  summer  time  upon  the  lands  of  the  plaintiff,  and 
spreads  out  and  overflows  said  lands  so  as  to  completely 
drown  and  destroy  the  crops  of  the  plaintiff,  and  render  said 
land  wholly  unfit  for  cultivation." 

It  is  contended  that  this  third  paragraph  of  complaint  is 
insufficient  on  demurrer,  and  several  reasons  are  assigned, 
among  which  it  is  said  that  the  act  of  which  appellee  com- 
plains is  not  shown  by  any  direct  averments  of  fact  to  be  due 
to  the  negligence  of  appellant;  the  argument  being  advanced 
as  follows:  '*The  defendant,  in  doing  what  it  did  do,  was  in 
the  lawful  exercise  of  its  corporate  rights.  It  was  especially 
authorized  by  statute  to  divert  and  fill  up  the  stream,  and  the 
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right  to  dig  side  ditches  and  drain  surface  water  off  its  right 
of  way  is  a  right  inherent  in  all  railroad  companies — incident 
to  the  very  act  of  constructing  and  maintaining  the  road. 
It  is  certainly  elementary  that  no  action  can  arise  from  the 
doing  of  a  lawful  act  in  a  lawful  manner,  and  unless  it  is  done 
in  an  unlawful,  wrongful,  or  negligent  manner;  and,  wher- 
ever the  act  complained  of  is  or  may  be  in  itself  lawful,  in 
order  to  constitute  a  good  cause  of  action  based  thereon,  the 
<:om plaint  must  aver  that  the  lawful  act  was  unlawfully  done, 
wrongfully,  negligently,  or  carelessly.  This  the  complaint  in 
this  case  nowhere  avers." 

It  will  be  observed  that  what  is  alleged  in  the  first  part  of 
the  pleading  in  question  discloses  that  appellant,  in  the  con- 
struction of  its  roadway  at  the  time  it  acquired  title  to  its 
riglit  of  way,  obstructed  a  natural  water  course  so  as  to  com- 
pletely cut  off  and  prevent  the  water  thereof  from  flowing 
onto  the  lands  of  the  appellee,  and,  for  the  purpose  of  con- 
ducting said  water  to  Blue  river,  it  dug  and  constructed  an 
open  ditch  or  channel,  and  thereby,  as  alleged,  it  diverted  the 
water  from  its  natural  course;  that  said  ditch  was  entirely 
inadequate  to  carry  the  water  from  the  point  of  obstruction 
to  Blue  river.  These  facts  are  apparently  alleged  as  a  matter 
of  inducement  or  preliminary  to  the  principal  grievance  of 
which  appellee  complains,  viz  ,  that,  by  constructing  an  em- 
bankment near  where  it  had  built  a  trestle  bridge,  it  caused 
the  dirt  used  in  the  construction  of  said  embankment  ''to 
spread  off  its  right  of  way,'*  and  to  fall  into  and  fill  up  the 
ditch  or  water  way  which  it  had  constructed,  and  has  ever 
since  permitted  the  said  artificial  water  way  or  ditch  to  be 
and  remain  obstructed,  so  as  to  prevent  the  water  from  flow- 
ing therein  to  Blue  river,  and  that  by  reason  thereof  the  water 
flowing  into  said  ditch  or  water  way  backs  upon  the  lands  of 
the  defendant,  and  stands  in  the  summer  time  in  stagnant  pools 
upon  the  lands  of  the  plaintiff,  and  spreads  out  and  overflows 
the  same  so  as  to  drown  and  destroy  her  crops  and  ren- 
der said  lands  unfit  for  cultivation,  etc.  Counsel  for  appel- 
lee interpret  the  pleading  as  follows:  ''The  act  complained 
of  is  the  filling  up  by  this  appellant  of  the  natural  water 
coarse,  and  failure  to  restore  the  same  to  its  original  condi- 
tion, and  this  act  is  made  unlawful  by  the  statute  above 
quoted."  The  statute  referred  to  by  counsel  for  appellee  is 
the  fifth  subdivision  of  section  5153,  Burns'  Rev.  St.  1901, 
under  which  a  railroad  corporation  is  empowered  "to  con- 
struct its  road  upon  or  across  any  stream  of  water,  water- 
course, road,  highway,  railroad  or  canal,  so  as  not  to  interfere 
with  the  free  use  of  the  same,  which  the  route  of  its  road  shall 
intersect,  in  such  manner  as  to  afford  security  for  life  and 
property;  but  the  corporation  shall  restore  the  stream  or 
watercourse,  road  or  highway,  thus  intersected,  to  its  former 
state,  or  in  a  sufficient  manner  not  to  unnecessarily  impair  its 
usefulness  or  injure  its  franchise."     Undoubtedly  a  railroad 
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company,  in  the  exercise  of  its  rights  under  this  statute  in 
constructing  its  road  upon  or  across^  any  stream  or  water 
course,  must  do  so  in  such  a  manner  as  not  thereby  to  injure 
the  property  of  other  persons ;  and,  after  the  crossing  is  made, 
it  is  required  to  restore  such  stream  or  water  course  to  its  for- 
mer state,  at  least  ^o  far  as  it  is  necessary  to  preserve  its  use  and 
franchise.  The  New  York,  etc.,  R.  Co.  v.  The  Hamlet,  etc. » 
Co.,  149  Ind.  344,  47  N.  E.  1060,  49  N.  E.  269.  But  the  com- 
pany, in  building  its  road  upon  or  across  such  stream  or  water 
course,  is  not  to  be  considered  or  held  an  absolute  insurer 
against  all  injury  or  damage  to  the  property  of  others,  but  it 
is  required  to  exercise  proper  care  and  skill  under  the  cir- 
cumstances in  order  to  avoid  injury  or  damage  to  the  property 
.of  another;  but  beyond  this  it  is  not  required  to  go.  Bel- 
linger v.  New  York,  etc.,  R.  Co.,  23  N.  Y.  42;  Terre  Haute, 
etc.,  R.  Co.  V.  McKinley,  33  Ind.  274.  If  appellee,  as 
her  counsel  apparently  argue,  is  seeking  redress  for  damages 
sustained  by  reason  of  appellant's  neglect  to  properly  restore 
the  water  course,  which,  as  alleged,  it  had  obstructed  in  the 
construction  of  its  road,  such  theory  is  not  clearly  dis- 
closed by  the  averments  of  the  paragraph  in  question.  The 
statute  hereinbefore  set  out  expressly  authorized  the  rail- 
road company  to  construct  its  road  upon  or  across  the 
stream  or  water  course  in  controversy,  subject  to  the  condi- 
tions therein  provided,  and  merely  doing  what  the  law 
authorized  certainly  affords  appellee  no  cause  of  action. 
Appellant  undoubtedly  had  the  right  to  construct  the  trestle 
bridge  and  the  embankipent,  as  shown,  on  its  own  premises 
or  right  of  way.  These  were  necessary,  as  we  may  assume, 
to  the  successful  operation  of  its  road.  Therefore,  to  render 
tortious  the  act  of  appellant  in  allowing  or  causing  the  dirt 
used  in  the  construction  of  the  said  embankment  to  spread 
or  fill  up  the  ditch  or  water  way  as  alleged,  there  should  have 
been  some  averments  or  allegations  to  show  that  the  act  of 
filling  up  the  ditch  on  its  own  lands,  and  thereby  obstructing 
the  flow  of  the  water,  was  either  willfully  or  negligently  done, 
to  the  injury  of  appellee.  Bellinger  v.  New  York,  etfc.,  R. 
Co.,  23  N.  Y.  42;  Wallace  v.  Columbia,  etc.,  R.  Co.,  34  S.  C. 
62,12  s.  E.  815;  Koch  V.  Delaware,  etc.,  R.  Co.,  54  N.  J.  Law, 
401,  24  Atl.  442;  Pittsburg,  etc.,  R.  Co.  v.  Gilleland,  56  Pa. 
445.  94  Am.  Dec.  98;  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Kinley, 33  Ind.  274;  Pennsylvania  Co.  v.  Marion,  104  Ind. 
239.  3  N.  E.  874;  Powers  v.  St.  Louis,  etc.,  R.  Co.,  71  Mo. 
App.  540;  3  Elliott  on  Railroads,  §§  937,  1005,  1057;  i  Chitty 
on  Pleading,  p.  '403.  The  rule  is  well  settled  that,  if  a  per- 
son does  a  lawful  act  on  his  own  premises,  he  is  not  liable  for 
damages  resulting  therefrom,  unless  the  act  was  so  done  as  to 
constitute  actionable  negligence.  Wallace  v.  Columbia,  etc., 
Co.,  supra,  is  a  case,  at  least  to  an  extent,  very  similar  to  the 
one  at  bar.  The  railroad  company  therein  was  charged  with 
having  obstructed  and  stopped  the  natural  flow  of  a  stream  of 
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water  by  reason  of  constructing  a  dam  on  its  right  of  way, 
and  thereby  causing  the  water  to  back  upon  and  flood  the 
lands  of  the  plaintiff  to  his  damage.  It  was  held  by  the  court 
that  'Mn  an  action  against  a  railroad  company  for  damage  done 
to  plaintiff's  land,  through  which  a  right  of  way  had  been  given, 
caused  by  the  obstruction  by  defendant  of  flowing  streams, 
the  complaint  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  where  it  does  not  allege  any  facts  tending  to 
show  that  the  railroad  company,  in  constructing  its  roadbed, 
wantonly  or  negligently  or  unskillfully  obstructed  these 
streams  at  their  crossing."  In  Pittsburg,  etc.,  R.  Co.  v. 
Gilleland,  supra,  the  railroad  company,  in  order  to  support 
its  roadbed,  which  was  built  over  a  small  stream  of  water,  dug 
and  constructed  a  culvert  near  plaintiff's  premises.  This 
culvert,  as  alleged  in  the  declaration,  was  entirely  insufficient 
and  too  small,  in  time  of  hard  rains  and  floods,  to  serve  as  an 
outlet  for  the  waters  from  the  stream  or  water  course.  The 
defendant  became  the  owner  of  the  railroad  and  of  the  culvert, 
and  continued  to  own  and  use  the  road  with  knowledge  that 
the  culvert  which  was  constructed  by  its  predecessor  was  too 
small  to  carry  off  the  water ;  and,  as  a  consequence  of  its  being 
inadequate,  the  flow  of  the  water  from  the  stream  or  water 
course  in  time  of  hard  rains  was  obstructed  and  backed  upon 
the  lands  of  the  plaintiff,  to  his  injury.  It  was  charged  in 
the  declaration  that  it  became  the  duty  of  the  defendant  to 
enlarge  the  culves t  and  provide  a  free  passage  for  the  waters. 
The  pleading  then  alleged  that  the  defendant  neglected  its 
duty  in  the  premises,  and  neglected  to  enlarge  the  culvert, 
although  notified  to  do  so,  and  by  reason  of  the  negligence  of 
the  defendant  in  not  enlarging  the  culvert,  but  in  continuing 
to  maintain  it  in  its  defective  condition,  the  waters  from  the 
stream  were  backed  onto  the  plaintiff's  premises,  destroying 
his  property,  etc.  The  court  in  that  case  said:  **The  entry 
of  a  company  to  build  its  railroad  being  lawful,  it  stands  as  if 
it  were  on  its  own  ground,  and  the  maxim  applies,  'Sic  utere 
tuo  ut  alienum  non  laedas. '  It  should  so  perform  its  act  as  not 
to  carry  over  its  injurious  consequences  beyond  the  hurt  it 
may  lawfully  inflict.  *  *  •  The  test  of  exemption  from 
liability  for  injury  arising  from  the  use  of  one's  own  property  is 
said  to  be  the  legitimate  use  or  appropriation  of  the  property 
in  a  reasonable,  usual,  and  proper  manner,  without  any  un- 
skillfulness,  negligence,  or  malice.  Carbars  v.  Auburn,  22 
Barb.  297.  The  distinction  is  vital,  says  Thomas,  J.,  in  Rock- 
wood  v.  Wilson,  II  Cush.  221,  for  nothing  is  better  settled 
than  that,  if  one  do  a  lawful  act  upon  his  own  premises,  he 
cannot  be  held  responsible  for  injurious  consequences  that  may 
result  from  it,  unless  it  was  so  done  as  to  constitute  actiona- 
ble negligence.  But  lawful  acts  may  be  performed  in  such 
a  manner — so  carelessly,  negligently,  and  with  so  little  re- 
gard to  the  rights  of  others — that  he  who,  in  performing 
them,  injures  another,  must  be  responsible  for  the  damage." 
There  is  an  entire  absence  in  the  paragraph  in  question  of 
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any  direct  averments  or  statements  of  fact  to  show  that  the 
injury  or  grievance  of  which  appellee  complains  was  due 
either  to  the  negligence  or  willfulness  of  appellant,  and  for 
this  reason,  if  for  no  other,  the  pleading  is  insufficient  on 
demurrer. 

It  is  also  further  insisted  that  the  paragraph  is  bad  be- 
cause it  does  not  show  that  the  plaintiff  was  without  fault  or 
negligence  on  her  part.  It  is  true  that  the  rule  in  respect  to 
contributory  negligence  has  no  application  where  the  wrong 
is  willfully  committed,  but,  where  a  plaintiff  seeks  to  recover 
for  injury  or  damages  to  property  by  reason  of  the  negligence 
of  the  defendant  in  the  action,  he  is  required  to  show  in  his 
complaint  an  absence  of  fault  or  negligence  on  his  part.  This 
rule  extends  and  applies  to  actions  where  the  negligent  act 
or  acts  of  the  defendant  consists  in  allowing  water  to  flow 
over  or  upon  the  lands  or  premises  of  the  plaintiff.  City  of 
Anderson  v.  Hervey,  67  Ind.  420;  City  of  South  Bend  v.  Paxon, 
67  Ind.  228;  City,  etc.,  v.  Coombs,  107  Ind.  75,  7  N.  E.  743, 
57  Am.  Rep.  82. 

The  fourth  paragraph  attempts  to  proceed  upon  the  theory 
that  the  defendant  has  gathered  large  quantities  of  surface  water 
into  a  basin  or  receptacle  upon  its  premises,  and  then  negli- 
gently permitted  such  surface  water  to  run  onto  the  lands  of 
the  plaintiff,  to  the  destruction  of  her  crops,  and  causing 
other  injury  and  damages.  This  paragraph  is  also  insufficient, 
for  the  reason  alone,  if  for  no  othei,  that  4t  fails  to  aver  or 
show  that  plaintiff  was  without  fault  or  negligence  on  her  part. 

Other  alleged  errors  are  argued,  but,  as  these  may  not  nec- 
essarily arise  again  upon  another  trial,  we  pass  them  without 
consideration. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  the  lower  court  to  sustain  the  demurrer  to  the  third  and 
fourth  paragraphs  of  the  complaint,  with  leave  to  amend,  and 
with  permission  generally  to  the  parties,  if  they  desire,  to 
reform  the  issues. 

State  v.  Petit. 

(Supreme  Court  of  Washington^  June  ^7, 1903,) 

[72  Pac.  Rep.  1021.] 

Burglary— Breakjng  and  Entering— Building— Flat  Car. 

An  indictment  for  burglary,  charging  that  defendant  did  break  and 
enter  a  railroad  car,  to  wit,  a  flat  car  loaded  with  wheat,  in  bags  covered 
by  a  tarpaulin  made  of  heavy  canvas,  which  entirely  inclosed  the  wheat, 
and  was  securely  fastened  to  the  car  at  the  sides  and  ends,  did  not  state 
an  offense  within  2  Ballinget's  Ann.  Codes  &  St.  §7104,  declaring  it 
burglary  to  break  and  enter  a  "railroad  car." 

Appeal  from  Superior  Court,  Kittitas  County;  Frank  H, 
Rudkin,  Judge. 

J.  C.  Petit  was  indicted  for  burglary,  and  on  a  judgment 
sustaining  a  demurrer  to  the  indictment  the  state  appeals. 
Affirmed. 
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C.  V.  Warner,  C.  B.  Graves,  and  Austin  Mires,  for  appel- 
lant. 

Prujrn  &  Slemmons,  Govnor  Teats,  and  E.  W.  Taylor,  for 
respondent. 

DUNBAR,  J.  The  defendant  was  charged  with  burglary 
upon  the  following  infoilnation :  "The  said  J.  C.  Petit,  on 
the  19th  day  of  October,  A.  D.  1902.  in  the  county  of  Kittitas, 
state  of  Washington,  did  then  and  there  unlawfully  break  and 
enter  in  the  nighttime  a  railroad  car,  to  wit,  a  flat  car  used 
for  carrying  freight  and  merchandise,  belonging  to  and  prop-* 
erty  of  the  Northern  Pacific  Railway  Company,  said  flat  car 
being  then  and  there  loaded  with  wheat  in  bags  or  sacks,  and 
said  car  and  wheat  upon  it  being  entirely  covered  by  a 
tarpaulin  made  of  heavy  canvas,  and  which  tarpaulin  entirely 
inclosed  said  wheat,  and  was  securely  fastened  to  said  car  at 
the  sides  and  ends  thereof  so  as  to  form  a  roof  and  sides  and 
ends  for  the  upper  portion  of  said  car,  with  the  intent  then 
and  there  to  commit  a  misdemeanor  therein."  A  demurrer 
was  interposed  to  the  information  on  the  ground  that  the  facts 
charged  did  not  constitute  a  crime.  The  court  sustained  the 
demurrer  to  the  information,  and  the  cause  was  brought  to 
this  court  for  review. 

The  question  is,  is  the  car  or  the  structure  on  wheels 
described  in  the  information  a  railroad  car,  such  as  was  within 
legislative  contemplation  in  section  7104,  2  Ballinger*s  Ann. 
Codes  &  St.,  where  burglary  is  defined  as  follows.^  ** Every 
person  who  shall  unlawfully  enter  in  the  night  time,  or  shall 
unlawfully  break  and  enter  in  the  day  time  any  dwelling  house 
or  outhouse  thereto  adjoining  and  occupied  therewith,  or  any 
oiBce,  shop,  store,  warehouse,  malt  house,  still  house,  mil), 
factory,  bank,  church,  school  bouse,  railroad  car,  barn,  stable, 
ship,  steamboat,  water  craft  or  any  building  in  which  any 
goods,  merchandise  or  valuable  things  are  kept  for  use, 
sale  or  deposit  within  the  body  of  any  county  with  intent  to 
commit  a  misdemeanor  or  felony,  shall  be  deemed  guilty  of 
burglary,"  and  the  penalty  is  imprisonment  in  the  peniten- 
tiary for  any  period  not  more  than  14  years.  It  is  conceded 
that  the  car  described  in  the  information  is  the  ordinary  flat  car 
which  is  used  by  railroad  companies  for  the  transportation  of 
wheat.  These  cars  are  matters  of  common  observation  to 
people  who  have  occasion  to  observe  the  freighting  interest  of 
the  country  by  rail,  the  tarpaulin  or  cover  being  evidently  not 
for  the  purpose  of  forming  part  of  an  inclosed  structure,  but 
principally  to  protect  the  grain  from  the  inclemency  of  the 
weather,  and  possibly  to  assist  in  a  measure  in  keeping  the 
sacks  on  the  car  from  shifting  their  places.  These  cars,  it 
seems  to  us,  do  not  come  within  the  definition  given  by  the 
statute,  which  evidently  had  relation  to  box  cars,  or  some  kind 
of  a  car  that  is  inclosed  so  that  an  entry  can  be  made.  Under 
the  ordinary  understanding  of  the  words  ** break  and  enter" 
it  is  difficult  to  see  how  a  person  could  break  and  enter  a  flat 
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car  loaded  with  wheat  upon  which  a  canvas  is  laid.  The 
authorities  cited  by  the  appellant,  it  does  not  seem  to  us,  are 
at  all  in  point. 

It  is  the  contention  of  the  appellant  that  the  statutes  of 
various  states  of  the  Union  enlarge  or  modify  the  common- 
law  definition  of  burglary  until  by  c^dific  evolution  the  species 
has  been  entirely  lost,  and  that  we  have  positive  enactments 
which  say  certain  acts  are  burglary,  the  word  ''burglary*' 
being  employed  simply  to  give  it  a  heinous  character.  The 
common-law  definition  of  burglary  is  breaking  and  entering 
the  dwelling  house  of  another  in  the  nighttime  with  intent  to 
commit  a  felony.  It  is  not  true,  we  think,  that  by  codific 
evolution  the  species  has  been  entirely  lost.  While  there  has 
been  an  enlargement  of  the  definition,  the  central  idea  which 
has  obtained  for  hundreds  of  years,  viz.,  the  unlawful  break- 
ing and  entering  of  some  kind  of  an  inclosed  structure,  has 
been  retained,  the  statute  finally  dropping  the  element  of 
breaking  when  the  structure  was  unlawfully  entered  in  the 
nighttime;  and  we  do  not  think  that  it  was  the  legislative 
intent  to  confuse  the  crimes  of  burglary  and  larceny,  or  sub- 
stitute one  definition  for  the  other.  It  is  no  doubt  true  that 
the  Legislature  has  the  power  to  denominate  any  kind  of 
larceny,  or,  for  that  matter,  any  other  crime,  burglary;  but  in 
legislating  on  crimes  the  definitions  of  which  have  been  so 
well  and  commonly  understood  as  the  crimes  of  burglary  and 
larceny,  the  substitution  will  not  be  presumed  unless  the  in- 
tention is  manifest — as  it  is  not  in  this  case. 

The  demurrer  was  properly  sustained,  and  the  judgment 
is  affirmed. 

FULLERTON,  C.  J.,  and  ANDERS,  HADLEY,  and 
MOUNT,  JJ.,  concur.         

Bonner  v.  Rio  Grande  S.  R.  Co. 

(Supreme  Court  of  Colorado y  June  /,  1903.) 

[72  Pac.  Rep.  1065.] 

Public  Lands— Railroad  Companies— Right  of  Way— Mining  Claim — 
Abandonment— Relocation. 
Act  March  3,  1875.  §  1,  18  Stat.  482,  c.  152  [U.  S.  Comp.  St.  1901,  p. 
1568],  grants  a  right  of  way  through  public  lands  to  any  railroad  com- 
pany which  shall  have  filed  with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  incorporation,  etc.  Section  4  (18  Stat.  483,  [U.  S.  Comp. 
St.  1901,  p.  1569] )  declares  that  any  railroad  company  desiring  to  secure 
the  benefits  of  the  act  shall,  within  12  months  after  the  location  of  20 
miles  of  its  road,  file  with  the  register  of  the  land  office  a  profile  of  ita 
road,  etc.  A  railroad  filed  a  plat  in  the  land  office,  which  was  approved 
by  the  Secretary  of  the  Interior,  and  thereafter  the  road  was  constructed  ; 
a  part  of  it  passing  through  a  mining  claim,  from  the  locators  of  which 
the  railroad  company  accepted  a  deed  for  a  right  of  way.  Subsequently 
the  mining  claim  was  abandoned,  and 'afterwards  relocated  :  A^ia  that* 
on  abandonment  of  the  claim,  it  became  public  land,  to  which  the  right 
of  way  of  the  railroad  company  attached,  so  that  the  relocation  was  aal>- 
ject  to  the  easement  of  the  railroad  company. 

Appeal  from  District  Court,  San  Miguel  County* 
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Action  by  the  Rio  Grande  Southern  Railroad  Company 
against  Levi  Bonner.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

R.  H.  Wilson,   for  appellant. 

Wolcott,  Vaile  &  Waterman,  for  appellee. 

STEELE,  J.  This  is  an  action  in  ejectment,  brought  by 
the  Rio  Grande  Southern  Railroad  Company  to  sustain  its 
adverse  filed  in  the  United  States  land  office  against  the 
application  of  Levi  Bonner  for  patent  to  the  Loopton  lode- 
mining  claim.  The  company  claims  a  right  of  way  lOO  feet 
in  width  on  each  side  of  the  center  line  of  its  track  across  the 
territory  claimed  by  the  appellant  under  his  location.  In 
support  of  its  claim  the  company  introduced  a  plat  of  the 
route  of  the  road  filed  in  the  land  office  in  March,  1891,  which 
was  approved  by  the  Secretary  of  the  Interior  September  4, 

1891.  Witnesses  testified  that  the  center  line  of  the  road  was 
run  in  the  summer,  that  the  work  of  construction  was  begun 
in  July,  and  that  the  road  was  constructed  across  the  territory 
in  controversy  in  the  fall  of  1890.  The  claim  of  the  appellant 
is  that  on  the  4th  of  July,  1892,  he  was,  and  still  is,  the  owner 
of  the  Loopton  lode-mining  claim,  and  that  he  is  entitled  to  the 
possession  thereof  by  virtue  of  a  full  compliance  with  the 
laws  of  the  United  States  and  of  the  state  of  Colorado. 
Defendant  introduced  in  evidence  the  location  certificate  of 
the  Loopton  lode,  dated  July  4,  1892,  and  recorded  July  18, 

1892,  and  the  amended  location  certificate,  dated  May  16, 
1900,  and  recorded  May  21,  1900.  The  defendant  offered  to 
prove  that  the  Happy  Home  placer  was  located  in  the  year 
1890,  that  the  land  in  controversy  was  within  the  boundaries 
of  the  Happy  Home,  that  the  Happy  Home  was  abandoned 
in  the  year  1891,  and  that  a  deed  for  a  right  of  way  40  feet 
in  width  had  been  accepted  from  the  locators  of  the 
Happy  Home  by  the  railroad  company.  The  offer  was  re- 
fused. At  the  close  of  the  testimony  the  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  company,  and  the 
defendant  appealed. 

The  judgment  should  be  affirmed.  It  was  held  by  this 
court  in  D.  &  R.  G.  R.  R.  v.  Hanoum,  19  Colo.  162,  34  Pac. 
838,  that  the  right  of  way  privileges  conferred  by  the  act  of 
Congress  of  March  3,  1875,  18  Stat.  482,  c.  152  [U.  S.  Comp. 
St.  1901,  p.  1568],  attached  when  the  line  of  road  is  definitely 
fixed,  either  by  actual  construction  or  the  filing  of  a 
map  showing  its  definite  location.  In  the  opinion  the 
sectiops  of  the  act  of  congress  applicable  are  set  out  in 
full,  and  the  ruling  of  the  Secretary  of  the  Interior  is  quoted 
with  approval  to  the  point  that  the  right  of  way  privileges  do 
not  attach  upon  the  filing  of  the  articles  of  incorporation  with 
the  Secretary  of  the  Interior,  but  upon  the  filing  of  the 
map  of  definite  location  as  prescribed  by  the  fourth  section 
of  the  act.  Dakota  Central  R.  R.  Co.  v.  Downey,  8  Land 
Dec.  115.     In  a  later  case  this  ruling  of  the  Secretary  of  the 
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Interior  has  been   modified,    and  in  2i    Land   Dec.   250,  the 
Secretary  holds  that:     ** Whenever  a  railroad  company,  duly 
organized  under  the  laws  of  any  state  or  territory  or  by  an  act 
of  Congress  of  the  United  States,  shall  file  with  the  Secretary 
of  the  Interior  a  copy  of  its  articles  of  incorporation  and  due 
proofs  thereunder,  it  acquires,  by  virtue  of  the  act  of  Marck 
3,  1875,  a  present  grant  of  the  right  of  way  through  the  pub- 
lic lands  of  the  United  States  upon  the  line  of  roads  indicated 
by  its  charter.     *    »    *    The  filing  of  the  map  of  location 
within  the  time  prescribed  by  the  act  fixes  the  right  of  the 
road  as  to  all  lands  which  shall  be  traversed  by  it.  and  after 
the  road  is  so  located  all  lands  upon  the  line  thereof,  to  which 
no  claim  or  right  had  attached  at  the  date  of  the  filing  of 
articles  of  incorporation  and  due  oroofs  of  organization  there- 
under with  the  Secretary  of  the  Interior,  were  subject  to  such 
right  of  way."     Although  there  has  been  a  modification  of  the 
ruling  of  the  Secretary  of  the  Interior,  the  new  ruling  does  not 
strengthen  the  case  of  the   plaintiff  in   error.     By  the  late 
decision  the  right  of  the  company  attaches  when  the  articles 
of  incorporation  are  filed,  if  there  is  contained  in  the  papers 
a  description  of  the  line  of  the  road.     The  record  does  not  show 
whether  the  land  in  question  was  surveyed  at  the  time  the  cen- 
ter line  of  the  road  was  run.    and  is  silent  as  to  when  the 
articles  of  incorporation  were  filed  with  the  Secretary  of  the 
Interior.     In  the  case  cited  from  19  Colo.  162,    34  Pac.  838, 
it  appeared  that  the  railroad  company  constructed  its  road 
through  the  Indian  reservation,  and  filed  its  maps  of  definite 
location  before  the  land  was  restored  to  the  public  domain; 
that  the  appellee  Hanoum   settled,  in  the  fall  of  1881,  on  a 
quarter  section  of  land   within  the  reservation,  and  through 
which  the  railroad  company  had,  prior  to  that  time,  surveyed 
its  line  of  road;  and  in  July,    1884,  he  filed  his  declaratory 
statement.     In  September,  1885.  he  made  final  proof  and  pay- 
ment for  the  land,  and   patent  issued  to  him  in  1889.     The 
land  was  restored  to  the   public  domain  July  25,  1882.     The 
question  for  consideration  was :    ''Does  the   patent  give  the 
plaintiff  an  absolute  title  to  the  whole  quarter  section,  unin- 
cumbered by  any  servitude  or  easement,  or  is  the  land  subject 
to  the  right  of  way  claimed  by  defendant  for  its  railroad?** 
It  was  held  that  Hanoum  took  the  land  subject  to  the  ease- 
ment of  the  railroad   company.     Notwithstanding  the  fact 
that  the  land  was  not  public  land  at  the  time  Hanoum  made 
his  settlement,  and  at  the  time  the  railroad  company  built  its 
road  and  filed  its  map,  the  government  approved  the  map  of 
the  company  and  accepted  Hanoum*s  entry. 

No  proof  was  introduced  showing  when  the  Happy  Home 
was  located.  The  offer  of  proof  was  that  the  Happy  Home 
was  located  during  the  year  1890,  and  that  it  was  located 
prior  to  the  time  the  road  was  built.  It  is  conceded  that  the 
road  was  built  and  in  operation  at  the  time  of  the  location  of 
the  Loopton,  and  we  are  of  opinion  that  the  locator  took  the 
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land  subject  to  the  right  of  Way.  It  is  also  conceded  that  the 
Happy  Home  was  abandoned  in  the  year  1891.  The  land 
then  became  public  domain  and  was  subject  to  entry.  The 
right  of  the  company  is  that  of  an  easement  only,  and  when 
the  locators  of  the  Happy  Home  abandoned  the  property  the 
company  was  not  required  to  refile  its  map  to  acquire  the 
right  of  way.  The  company,  we  think,  took  an  easement^ 
not  only  over  the  land  which  was  unappropriated  at  the  time 
its  right  attached,  but  across  the  land  which  was  lestored  to 
the  public  domain  after  the  filing  of  its  map  of  definite  loca- 
tion; and  when  the  locators  of  the  Happy  Home  abandoned 
their  claim  the  right  of  the  company  attached.  It  has  been 
held  by  the  Supreme  Court  of  the  United  States  that  lands 
within  the  limits  of  a  railroad  grant,  to  which  a  claim  has 
been  initiated  in  the  proper  land  office  at  the  time  of  the  filing 
of  the  map  of  the  definite  location  of  the  road,  do  not  pass 
with  the  grant  to  the  railroad  company  upon  abandonment, 
but  are  open  to  entry  under  the  land  laws  to  the  first  appli- 
cant; but  in  these  cases  the  statute  granting  subsidy  lands 
was  construed  as  expressly  excluding  from  the  operation  of 
the  grant  land  to  which  a  claim  bad  been  initiated  in  the 
land  office.  The  act  of  Congress  under  consideration  will 
not,  we  think,  bear  such  construction. 

Our  judgment,  therefore,  is  that,  upon  the  abandonment  of 
the  Happy  Home  placer  location  in  the  year  1891,  the  land 
embraced  therein  became  public  land,  and,*as  such,  burdened 
with  the  right  of  way  of  the  railroad  company  as  shown  by 
the  map  of  definite  location  filed  in  March,  and  approved  by 
the  Secretary  of  the  Interior  in  September,  1891,  and  that  the 
location  of  the  Loopton  lode  in  July,  1892,  was  subject  to  the 
easement  of  the  railroad  company.  The  judgment  is  there- 
fore affirmed. 

Affirmed.  

Dougherty  v.  Yazoo  &  M.  V.  R.  Co.  et  al. 

{Circuit  Court  of  Appeals^  Fifth  Circuity  March  31  ^  1903,) 

[122  Fed.  Rep.  205.] 

Removal  of  Causes— Diverse  Citizenship— Joint  Defendants— Jurisdic- 
tion— Defenses. 
Where  a  complaint  in  an  action  by  a  carrier  alle^res  a  joint  cause  of 
action  against  two  defendants,  one  of  whom  was  of  the  same  citizenship- 
as  plaintiff,  whether  separate  defenses  alleged  by  such  defendants  will 
defeat  plaintiff's  cause  of  action,  as  alleged,  is  a  question  involving-  the 
merits  of  the  action,  and  cannot  be  considered  in  determining  whether 
the  cause  was  removable  to  the  federal  court. 

8sme— Complaint— Construction — Joint  Tort. 

Plaintiff  allej^ed  that  defendant  railroad  company  and  defendant 
palace  car  company  were  engaged  in  running  a  passenger  train,  on 
which  plaintiff  was  accepted  as  a  passenger ;  that  the  palace  car  was 
operated  and  controlled  jointly  by  both  defendants,  and  that  the  serv- 
ants of  the  car  company  were  also  the  servants  of  the  railroad  com- 
pany ;  and  that  these  servants  so  operated  the  train  and  palace  car  in 
which  plaintiff  was  riding,  that,  by  the  violent  movement  of  the  cars> 
8  R  R  R— 7 
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and  the  neglig-ence  of  the  employees  of  the  defendant  in  putting  plain- 
tiff in  a  place  of  danger,  he  was  thrown  from  the  train  and  injured : 
held^  that  the  complaint  alleged  a  joint  cause  of  action  against  both 
defendants,  and  hence  the  palace  car  company  was  not  entitled  to 
remove  the  cause  to  the  federal  courts,  where  the  railroad  company  was 
a  citizen  of  the  state  where  the  action  was  brought. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

This  action  was  brought  by  John  C.  Dougherty,  the  plain- 
tifi  in  error,  in  the  state  circuit  court  of  Jefferson  county, 
Miss.,  against  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany and  the  Pullman  Palace  Car  Company,  jointly,  for  per- 
sonal injuries  sustained  by  him  by  being  thrown  from  a 
rapidly  moving  train  of  the  defendant  railroad  company, 
through  the  alleged  joint  negligence  of  the  defendants  and 
their  servants.  In  due  time  the  Pullman  Company  presented 
its  petition  to  the  state  court  for  removal  of  the  suit  to  the 
United  States  Circuit  Court,  alleging  that  ''this  is  a  suit 
wherein  the. matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two  thousand  dollars,  and  in 
which  there  is  a  controversy  between  citizens  of  different 
states,  in  which  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  aforesaid;  that  this  is  a 
suit  in  which  there  is  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determ- 
ined as  between  tl\em,  and  petitioner  is  one  of  the  defendants 
actually  interested  in  said  controversy."  Thereupon  the  suit 
was  removed  to  the  Circuit  Court.  The  plaintiff  moved  to 
remand  on  the  grounds,  first,  that  the  suit  was  not  removable 
to  the  Circuit  Court;  second,  that  this  suit,  embracing  the 
same  cause  of  action,  was  first  instituted  by  the  plaintiff 
against  the  defendants  in  thef  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  and  was  dis- 
missed by  that  court  for  the  want  of  jurisdiction,  based  upon 
citizenship,  on  the  motion  of  the  defendant  Pullman  Palace 
Car  Company,  on  the day  of ,  1899.  This  motion,  hav- 
ing been  duly  heard,  was  refused  by  the  Circuit  Court.  The 
learned  judge  who  sat  in  the  Circuit  Court,  in  passing  on  this 
motion,  announced  the  following  views: 

''Whenever  it  appears  on  the  petition  and  from  all  the  plead- 
ings that  the  controversy  is  wholly  between  citizens  of 
-different  states,  as  it  does  here,  one  of  several  defendants,  be- 
ing actually  interested  therein,  a  nonresident,  and  a  'citizen* 
of  another  state,  may  remove  it  to  a  federal  court,  irrespec- 
tive of  whether  the  suit  involved  separate  controversies,  or 
only  one.  See  Hunter  v.  Conrad  et  al.  (C.  C.)  85  Fed.  803, 
In  Garner  v.  Second  National  Bank  of  Providence  et  aL 
{C.  C.)  66  Fed.  309,  it  is  held  that,  'where  an  action  is 
brought  in  a  state  court  by  a  citizen  of  one  state,  any  one  of 
such  defendants,  without  the  others,  may  remove  the  cause 
to  a  federal  court,  though  it  contains  but  a  single  con- 
troversy.'    In   Boston   Safe   Deposit  &  Trust   Company   v. 
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Mackay  et  al.  (C.  C.)  ^o  Fed.  8oi,  it  is  held  that  where  a 
citizen  of  one  state  commences  an  action  in  the  state  court, 
of  another  state  against  three  persons,  two  of  whom  ^  are 
citizens  of  the  state  where  the  suit  is  brought,  and  one . 
of  whom  is  a  citizen  of  a  third  state,  such  citizen  of. 
the  third  state  may  remove  the  case  to  the  federal  court. 
The  Pullman  Palace  Car  Company,  a  citizen  of  Ill- 
inois, sued  by  a  citizen  of  Tennessee  in  a  United  States 
court  of  Louisiana,  had  a  right  to  plead  to  the  jurisdiction 
of  that  court,  and  move  to  dismiss  the  suit  for  want  of 
jurisdiction,  and  demand  that  it  be  sued  in  a  federal  court  in 
its  own  district  of  Illinois.  But  the  plaintiff  sues  in  a  state 
court,  and  unquestionably  the  defendant,  on  showing  that  it  is 
a  citizen  of  the  state  of  Illinois,  and  the  plaintiff  a  citizen  of 
the  state  of  Tennessee,  and  its  codefendant  a  citizen  of  Mis- 
sissippi, and  the  amount  in  controversy  exceeding,  exclusive 
of  interest  and  costs,  the  sum  of  two  thousand  dollars,  and 
filing  a  bond  as  required  by  law,  is  entitled  to  be  heard  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  notwithstanding  its  motion  to  dismiss  in  the 
United  States  Circuit  Court  for  the  Eastern  District  of . 
Louisiana.     The  motion  to  remand  must  be  denied." 

The  Circuit  Court  having  thus  retained  the  case,  such 
proceedings  were  thereinafter  had  as  resulted  in  a  verdict  and 
judgment  for  the  defendants,  to  review  and  reverse  which  the 
plaintiff  sued  out  this  writ  of  error. 

L.  W.   Magruder  and  J.  C.  Bryson,  for  plaintiff  in  error. 
Edward  Mayes,  J.  B.  Harris,  and  Thomas  A.  McWillie,  for 
defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

McCORMICK,  Circuit  Judge  (after  stating  the  facts  as- 
above).  The  first  error  assigned  is  the  overruling  and 
denying  plaintiff's  motion  to  remand  this  suit.  Counsel  for 
the  Pullman  Company  urge  that  the  jurisdiction  of  the  Cir- 
cuit Court  in  this  case  can  be  safely  rested  on  the  diversity  of 
citizenship  alone,  and  that  the  petition  for  removal  need  not 
have  contained  the  additional  averment  that  there  was  a 
separable  controversy.  In  reference,  however,  to  the  aver- 
ment of  a  separable  controversy  in  the  suit,  they  urge  that 
the  sufficiency  of  the  roadbed  and  the  proper  handling  of  the 
train  are  matters  of  defense  with  which  the  Pullman  Com- 
pany has  no  concern,  and,  moreover,  that,  not  being  a  com- 
mon carrier,  it  is  under  no  duty  to  exercise  the  same  high 
degree  of  care  required  of  the  railroad  company;  that  the 
complaint  involves  quite  different  lines  of  defense  on  the  part 
of  the  two  defendants. 

As  to  these  contentions : 

Counsel  for  the  plaintiff  in  error  relies  with  well-placed 
confidence  on  the  cases  of  Chicago,   Rock  Island  &  Pacific 
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Railway  Company  v.  Martin,  178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  Ed.  105s,  and  Chesapeake  &  Ohio  Railway  Company  v. 
Dixon,  179  U.  S.  131,21  Sup.  Ct.  67,  45  L.  Ed.  121.  In  the  first 
of  these  cases  it  appears  that  Lissa  Martin,  as  administratrix 
of  William  Martin,  deceased,  brought  her  action  for  damages 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, and  against  Clark  and  others,  leceivers  of  the  Union 
Pacific  Railway  Company,  in  the  state  court  in  Kansas. 
The  receivers  presented  their  petition  and  bond,  praying  for 
removal  of  the  cause  to  the  United  States  Circuit  Court  on 
the  ground  that  the  case  arose  under  the  Constitution  and 
laws  of  the  United  States.  Their  application  was  overruled. 
The  case  was  tried.  Judgment  was  rendered  in  favor  of  the 
plaintiff  against  all  01  the  defendants.  This  judgment  was 
affirmed  on  writ  of  error  by  the  Supreme  Court  of  Kansas. 
59  Kan.  437,  53  Pac.  461.  The  refusal  of  the  state  court  to 
remove  the  cause  to  the  Circuit  Court  on  the  application  of 
the  receivers  was  relied  on  as  error  throughout  the  proceed- 
ings; and  the  Supreme  Court  of  Kansas  held  that  the  applica- 
tion for  removal  was  properly  denied,  because  all  of  the 
defendants  were  charged  with  jointly  causing  the  death  of 
plaintiff's  intestate,  and  all  did  not  join  in  the  petition  for  re- 
moval. The  case  was  brought  by  writ  of  error  to  the  United 
States  Supreme  Court.  In  delivering  the  opinion  of  that 
court,  the  Chief  Justice,  after  reciting  the  language  of  the  act  of 
August  13,  1888,  25  Stat.  433,  c.  866  [U.  S.  Comp.  St.  1901, 
p.  509].  bearing  upon  the  subject,  says: 

''It  thus  appears  on  the  face  of  the  statute  that  if  a  suit 
arises  under  the  Constitution  or  laws  of  the  United  States, 
or  if  it  is  a  suit  between  citizens  of  different  states,  the 
defendant,  if  there  be  but  one,  may  remove,  or  the  defendants^ 
if  there  be  more  than  one ;  but  where  the  suit  is  between 
citizens  of  different  states,  and  there  is  a  separable  con- 
troversy, then  either  one  or  more  of  the  defendants  may  re- 
move. 

''Under  the  first  clause  of  section  2  of  the  act  of  187s 
(18  Stat.  470,  c.  137),  which  applied  to  'either  party,' 
but  in  its  re-enactment  in  the  second  clause  of  section 
2  of  the  act  of  1887  [24  Stat.  552,  c.  373],  above  quoted, 
is  confined  to  the  defendant  or  defendants,  it  was  well 
settled  that  a  removal  could  not  be  effected  unless  all 
the  parties  on  the  same  side  of  the  controversy  united  in 
the  petition;  and  so  as  to  the  second  clause  of  the  second 
section  of  the  act  of  1875,  which  corresponds  with  the  third 
clause  of  the  second  section  of  the  act  of  1887,  it  was  held 
that  that  clause  only  applied  where  there  were  two  or  more 
controversies  in  the  same  suit,  one  of  which  was  wholly  be- 
tween citizens  of  different  states.  Hanrick  v.  Hanrick,  153 
U.  S.  192  [14  Sup.  Ct.  835,  38  L.  Ed.  685],  and  cases  cited; 
Torrence  v.  Shedd,  144  U.  S.  527  [12  Sup.  Ct.  726,  36  L. 
Ed.  528],  and  cases  cited.     In  the  latter  case  Justice   Gray 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        101 

Dotigrherty  v.  Yazoo  &  M.  V.  R.  Co 

said :  'As  this  court  has  repeatedly  afi&rmed,  not  only  in  cases 
of  joint  contracts,  but  in  actions  for  torts,  which  might  have 
been  brought  against  all  or  against  any  one  of  the  defendants, 
separate  answers  by  the  several  defendants  sued  nn  joint 
causes  of  action  may  present  different  questions  for  determi- 
nation, but  they  do  not  necessasily  divide  the  suit  into  sepa- 
rate controversies.  A  defendant  has  no  right  to  say  that  an 
action  shall  be  several  which  a  plaintiff  elects  to  make  joint. 
A  separate  defense  may  defeat  a  joint  recovery,  but  it  cannot 
deprive  a  plaintiff  of  his  right  to  prosecute  his  own  suit  to 
final  determination  in  his  own  way.  The  cause  of  action  is 
the  subject-matter  of  the  controversy,  and  that  is,  for  all  the 
purposes  of  the  suit,  whatever  the  plaintiff  declares  it  to  be  in 
his  pleadings. ' ' ' 

In  the  concluding  paragraph  of  the  opinion,  the  Chief  Justice 
says: 

"Whatever  the  rights  of  the  receivers  to  remove  the  cause  if 
they  had  been  sued  alone,  the  controversy  was  not  a  separable 
■controversy,  within  the  intent  and  meaning  of  the  act.  This 
being  so,  the  case  came  solely  within  the  first  clause  of  the  sec- 
tion, and  we  are  of  the  opinion  that  it  was  not  intended  by 
Congress  that  under  such  circumstances  there  should  be  any 
difference  between  the  rule  applied  under  the  first  and  the 
second  clauses  of  section  2  of  the  act  of  1887-88.*' 

In  the  case  before  us,  does  a  separable  controversy  appeal* 
on  the  face  of  the  plaintiff's  declaration?  In  the  case  of 
Chesapeake  &  Ohio  Railway  Company  v.  Dixon,  supra,  the 
action  was  by  the  administratrix  of  the  deceased  to  recover 
damages  against  the  railway  company  and  against  the  engi- 
neer and  fireman  who  were  handling  the  train  at  the  time  the 
intestate  was  killed.  It  was  alleged  in  the  petition  that  the 
engineer  and  fireman  of  the  train  were  guilty  of  the  negli- 
gence causing  the  death,  and  that  the  corporate  defendant, 
through  its  employees,  was  also  guilty  of  that  negligence,  and 
therefore  they  were  jointly  liable  for  the  destruction  of  the 
life  of  the  deceased,  caused  thereby.  The  plaintiff  was  a 
citizen  of  Kentucky.  The  engineer  and  fireman  were  also 
citizens  of  Kentucky.  The  railway  company  was  a  citizen  of 
Virginia.  It  filed  its  petition  for  the  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Kentucky,  and  tendered  therewith  a  bond  as  required  by  law. 
The  ground  on  which  the  removal  was  asked  was  that 
there  is  in  the  suit  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determined 
as  between  them,  to  wit,  a  controversy  between  the  petitioner 
and  the  plaintiff,  who  are  citizens  of  different  states;  stating 
the  controversy  to  be  whether  the  petitioner  is  liable  to  the 
plaintiff  for  damages  on  account  of  the  death  of  the  intestate, 
and  alleged  to  have  been  caused  by  the  negligence  of  certain 
of  its  servants,  therein  named,  and  made  defendants  thereto, 
and  other  of  its  servants,  then   and  there  in  its  employment. 
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and  who  are  not  named ;  it  being  claimed  by  the  plaintiff  that 
because  thereof  the  petitioner  is  liable  in  damages  to  her^ 
and  that  the  petitioner  and  the  plaintiff  are  both  actually 
interested  in  that  controversy.  The  petition  further  avers 
that  the  engineer  and  fireman  are  neither  necessary  nor  proper 
parties  defendant  to  the  cause,  and  that  they  were  made 
parties  defendant  for  the  sole  purpose  to  prevent  a  removal 
by  petitioner  of  the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky,  and  thereby  unlawfully  to 
deprive  petitioner  of  the  right  conferred  upon  it  by  the  Con* 
stitution  and  laws  of  the  United  States.  The  state  trial 
court  adjudged  the  bond  sufficient,  but  overruled  the  applica- 
tion. A  trial  on  the  merits  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  which  judgment  was 
affirmed  on  appeal  by  the  Court  of  Appeals — the  court  of  last 
resort  in  the  state  of  Kentucky.  47  S.  W.  615.  To  review 
this  judgment  of  the  Court  of  Appeals,  the  case  was  carried 
on  writ  of  erior  to  the  United  States  Supreme  Court.  In  the 
opinion  of  that  court  it  is  said  that  if  the  liability  of  the 
defendants,  as  set  forth  in  the  pleadings  of  the  plaintiff,  was 
joint,  and  the  cause  of  action  entire,  then  the  controversy 
was  not  separable,  as  a  matter  of  law.  The  railway  company 
contended  that  the  averment  that  the  negligence  complained 
of  was  the  joint  negligence  of  all  of  the  defendants  merely 
stated  the  conclusion  of  law  that  the  company  and  its  em- 
ployees were  jointly  liable  in  the  action  for  the  injury  inflicted 
through  the  negligence  of  the  latter  in  the  course  and  within 
the  scope  of  their  employment.  This  conclusion  it  denied, 
on  the  ground  that  the  liability  of  the  company,  as  alleged, 
rested  on  a  wholly  different  basis  from  that  of  the  liability  of 
its  servants.  After  considering  briefly  this  contention,  and 
citing  the  case  of  Warax  v.  Cincinnati,  N.  O.  &T.  P.  Railway 
Company  (C.  C.)  72  Fed.  637,  3  Am.  &  Eng.  R.  Cas.,  N.  S., 
650,  and  the  text  of  Mr.  Pollock  in  his  work  on  Torts  (Am. 
Ed.)  89,  90,  and  the  language  of  Lord  Brougham  in  Duncan  v. 
Findlater,  6  Clark  &  Fin.  894,  910,  and  of  Lord  Cranworth  in 
Bartonshill  Coal  Company  v.  Reid,  3  Macq.  H.  L.  Cas.  266, 
283,  and  of  Chief  Justice  Shaw,  in  Farwell  v.  Boston  & 
Worcester  Railroad  Company,  4  Mete.  (Mass.)  49,  38  Am. 
Dec.  339,  the  Chief  Justice  used  this  language: 

'^  Whatever  its  sources,  or  the  principles  on  which  it  rests, 
the  rule  itself  is  firmly  established;  and  many  courts  have 
held  the  identification  of  master  and  servant  to  be  so  com- 
plete that  the  liability  of  both  may  be  enforced  in  the  same 
action,  although  other  courts  have  reached  the  opposite  con- 
clusion. As  remarked  by  Mr.  Justice  Gray,  then  Chief  Justice 
of  Massachusetts,  i^i  Mulchey  v.  Methodist  Religious  Society, 
•12$  Mass.  487,  the  question  is  a  somewhat  nice  one,  the 
determination  of  which  by  the  highest  court  of  Kentucky  we 
are  not  called  upon  to  revise,  as  the  disposition  of  this  case 
.turns  on  other  considerations.     In  respect  to  the  removal   o£ 
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actions  of  tort  on  the  ground  of  separable  controversy,  certain 
matters  must  be  regarded  as  not  open  to  dispute." 

Citing  Powers  V.  Chesapeake  &  Ohio  Railway  Company,  169 
U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673.  In  this  case  it  is 
declared  to  be — 

"Settled  that  an  action  of  tort  which  might  have  been  brought 
afi:ainst  many  persons,  or  against  any  one  or  more  of  them, 
and  which  is  brought  in  a  state  court  against  all  jointly,  con- 
tains no  separable  controversy  which  will  authorize  its  re- 
moval by  some  of  the  defendants  into  the  Circuit  Court  of  the 
United  States,  even  if  they  file  separate  answers,  and  set  up 
different  defenses  from  the  other  defendants,  and  allege  that 
they  are  not  jointly  liable  with  them,  and  that  their  own  con- 
troversy with  the  plaintiff  is  a  separate  one.  *  *  *  The 
cause  of  action  is  the  subject-matter  of  the  controversy,  and 
that  is,  for  all  the  purposes  of  the  suit,  whatever  the  plaintiff 
declares  it  to  be  in  his  pleadings.  [Citing  numerous  cases.] 
In  Railroad  Company  v.  Wangelin  [132  U.  S.  599,  10  Sup. 
Ct.  203,  33  L.  Ed.  473]  it  was  said  to  be  equally  well  settled 
that  in  any  case  the  question  whether  there  is  a  separable 
controversy  which  will  warrant  a  removal  is  to  be  determined 
by  the  condition  of  the  record  in  the  state  court  at  the  time 
of  the  filing  of  the  petition  for  removal,  independently  of  the 
allegations  in  that  petition  or  in  the  affidavit  of  the  petitioner, 
unless  the  petitioner  both  alleges  and  proves  that  the  defend- 
ants were  wrongfully  made  joint  defendants  for  the  purpose 
of  preventing  a  removal  into  the  federal  court." 

In  the  Dixon  Case  the  plaintiff  did  not  set  forth  the  specific 
acts  of  negligence  of  which  she  complained.  The  allegation 
was  general — that  the  negligence  of  the  corporate  defendant 
was  done  by  and  through  its  said  servants,  and  other  of  its 
servants  then  and  there  in  its  employment,  and  said  negli- 
gence was  the  joint  negligence  of  all  the  defendants.  It  was 
not  material  that  the  charge  of  negligence  was  not  more 
specific. 

"The  negligence  [of  the  corporate  defendant]  may  have 
consisted  in  that  the  train  was  run  at  too  great  speed,  and  in 
that  proper  signals  of  its  approach  were  not  given ;  and  if  the 
speed  was  permitted  by  the  company's  rules,  or  not  forbidden, 
though  dangerous,  the  negligence  in  that  particular  and  in 
the  omission  of  signals  would  be  concurrent.  Other  grounds 
of  concurring  negligence  may  be  imagined,  and,  where  con- 
current negligence  is  charged,  the  controversy  is  not  separa- 
ble," 

When  the  pleadings  of  the  plaintiff  in  a  suit  present  such 
a  state  of  parties  and  such  a  cause  of  action  as  make  a  case 
which  may  be  remove^  from  the  state  court  to  the  Circuit 
Court  under  one  or  more  of  the  first  three  clauses  of  the  sec- 
ond section  of  the  act  of  August  13,  1888,  25  Stat.  433,  c.  866 
[U.  S.  Comp.  St.  1901,  p.  509],  and  a  petition  for  removal  is 
duly  made  by  the  party  entitled  to  remove,  and  proper  bond  is 
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tendered,  it  becomes  the  duty  of  the  state  court,  whose  juris- 
diction is  thereby  ousted,  to  order  the  removal.  And  its  re- 
fusal to  do  so  is  error,  and  ground  for  reversal  of  its  judgment 
by  the  court  of  last  resort  in  the  state,  or,  in  case  that  court 
affirms  the  action  of  the  trial  court,  the  case  may  be  reviewed 
on  writ  of  error  by  the  Supreme  Court,  and  will  be  reversed. 
On  the  other  hand,  when  the  state  court  orders  the  removal 
of  a  case  which  it  should  retain,  because,  under  the  provision 
of  the  act  applicable  to  the  petition  for  removal,  the  case  is  not 
one  which  should  be  removed,  then,  on  a  motion  to  remand, 
duly  made,  or  without  a  motion,  if  essential  jurisdiction  is  in- 
volved, it  is  the  duty  of  the  Circuit  Court  to  remand  the  cause; 
and  its  refusal  to  do  so  in  such  cases  is  error  requiring  the 
reversal  of  its  judgment.  The  plaintiff's  pleadings  in  this  case 
aver,  in  substance,  that  both  of  the  defendant  corporations 
were  engaged  in  running  a  passenger  train  of  cars  from  New 
Orleans  to  Vicksburg,  Miss. ;  that  there  was  attached  to  this 
train  a  car  commonly  called  a*' Pullman  car,"  which  belonged 
to  the  Pullman  Company;  that  this  car  was  operated  and 
controlled  jointly  by  the  Pullman  Company  and  the  defendant 
railroad  company ;  that  the  officers,  agents,  and  servants  under 
whose  management  and  control  the  Pullman  car  was  operated 
were  the  officers,  agents,  and  servants  both  of  the  Pullman 
Company  and  of  the  Yazoo  &  Mississippi  Valley  Railroad 
Company;  that  these  officers  and  employees  of  the  defendants 
so  handled  the  train  and  the  plaintiff,  who  was  a  passenger 
thereon,  and  under  their  direction  and  subject  to  their  con- 
trol, that  he  was,  by  the  violent  movement  of  the  cars,  and 
the  negligence  of  the  employees  of  the  defendants  in  putting 
him  in  a  place  of  danger,  thrown  therefrom,  and  thereby  was 
greatly  bruised  and  hurt,  for  which  he  claims  damages;  that 
he  had  secured  the  right  to  be  transported  to  Vicksburg,  and 
to  occupy  a  seat  in  the  sleeping  car  as  far  as  Harriston,  at 
which  point  the  train  was  due  to  stop  at  10:50  p.  m.,  when  the 
plaintiff  was  to  be  notified  to  go  forward  into  the  ordinary 
roach  for  a  seat;  that  the  train  did  stop  at  Harriston,  but 
plaintiff,  who  was  asleep,  was  not  notified  that  the  train  had 
reached  that  point  until  after  it  had  moved  on,  and  was  run- 
ning at  a  dangerous  rate  of  speed  over,  a  defective  and  crooked 
track,  when  the  plaintiff  was  aroused  from  sleep,  and,  while 
yet  in  a  somnolent  and  semiconscious  condition,  was  escorted 
at  this  midnight  hour  out  of  the  sleeping  car,  and  towards  the 
coach  in  which  he  now  had  a  right  to  a  seat;  that  by  this  neg- 
ligence of  those  who  were  the  servants  of  both  of  the  defend- 
ants, and  by  the  direct  negligence  of  the  defendant  railway 
company  in  using  a  defective  track,  and  in  requiring  or  per- 
mitting the  driving  of  its  train  over  this  defective  track  at  a 
dangerous  rate  of  speed,  plaintiff  received  the  injuries,  to 
recover  damages  for  which  this  suit  is  brought.  Whether  the 
allegations  as  to  the  relation  of  the  employees  to  the  respective 
defendants,  and  as  to  the  conduct  of  these  employees,  shall  or 
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shall  not  ultimately  be  sustained  by  competent  proof,  and 
whether  either  defendant  may  be  able  to  maintain  such  a  de- 
fense as  will  exempt  it  without  exempting  the  other,  or  whether 
each  of  the  defendants  may  have  and  may  be  able  to  maintain 
such  a  defense  as  will,  either  in  whole  or  in  part,  defeat  the 
recovery  which  the  plaintiff  seeks,  present  questions  on  the 
merits,  not  affecting  the  question  of  jurisdiction  here  involved. 
Powers  V.  Chesapeake  &  Ohio  Railroad  Company,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  Ed.  673;  Railroad  Company 
V.  Wangelin,  132  U.  S.  599,  10  Sup.  Ct.  203,  33  L.  Ed. 
473;  Whitcomb  V.  Smithson,  175  U.  S.  635,  20  Sup.  Ct.  248, 
44  L.  Ed.  303.  It  seems  clear  to  us  that  if  the  liability  of  the 
defendants,  as  set  forth  in  the  pleadings  of  the  plaintiff  in  the 
case  of  Chesapeake  &  Ohio  Railroad  Company  v.  Dixon, 
supra,  was  joint,  and  the  cause  of  action  entire,  and  did  not 
present  a  controversy  which  was  separable,  as  a  matter  of  law, 
within  the  meaning  of  the  removal  acts,  the  pleadings  of  the 
plaintiff  in  this  case  present  only  one  cause  of  action  against 
the  defendants  jointly,  and  present  no  controversy  separable 
as  a  matter  of  law,  and  that  the  Circuit  Court  erred  in  refus- 
ing to  remand.  The  Pullman  Company,  having  wrongfully 
removed  the  case  into  the  Circuit  Court,  must  pay  the  costs 
in  that  court,  as  well  as  the  costs  in  this  court.  Hanrick  v. 
Hanrick,  153  U.  S.  192,  14  Sup.  Ct.  835,  38  L.  Ed.  685. 

It  follows  that  the  judgment  of  the  Circuit  Court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  directions  to 
render  judgment  against  the  Pullman  Palace  Car  Company 
for  costs  in  that  court,  and  to  remand  the  case  to  the  state 
court. 

Lenoix  v.  Dover,  S.  &  R,  St.  Ry.  et  al. 

[Supreme  Court  of  New  Hampshire ^  Strafford^  Feb,  5,  1903,) 

[54  Atl.  Rep.  1022.] 

Street  Railways — Routes — Establishment— Rights  in  Streets. 

A  street  railway  company's  charter  required  that  its  route  oyer  the 
streets  of  the  city  should  be  determined  by  the  selectmen  thereof  in  like 
manner  as  hig^hways  are  laid  out.  Pub.  St.  1901,  c.  45,  providing-  for 
the  establishment  of  highways,  section  4,  requires  that  the  selectmen 
shall  make  their  decisions  in  writing,  and  cause  the  petition  and  their 
decision  to  be  filed  in  the  town  clerk's  office  and  recorded  at  length  on 
the  town  records,  and  declares  that  their  decision  shall  be  of  no  effect 
until  such  section  is  complied  with  :  held,  that  where  the  selectmen 
▼oted  a  general  location  to  such  street  railway  company  in  accordance 
with  a  plan,  but  the  hearing  of  the  petition  for  the  laying  out  of  the 
railway  was  continued  from  time  to  time  while  the  road  was  being* 
built,  such  g-eneral  location,  without  record  thereof,  conferred  no  author- 
ity on  the  company  to  occupy  the  streets. 

Same — Same — Same — Same— Special  Charter  Provision*- Repeal. 

Laws  1889,  p.  161,  c.  178,  §  2,  granting  a  special  charter  to  a  street  rail- 
way company,  and  requiring-  that  its  route  should  be  laid  out  and 
selected  by  the  selectmen  of  a  town  in  like  manner  as  highways  are 
laid  out,  was  not  repealed  by  Laws  1895,  p.  367,  c.  27,  providing  for  the 
organization  of  street  railway  corporations  by  general  law,  and  declar- 
ing that  previous  charters  granted  were  altered  or  amended  so  far  as 
they  were  inconsistent  with  such  general  law. 
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Transferred  from  Superior  Court. 

Action  by  Thomas  Lenoix,  as  administrator,  etc.,  against 
the  Dover,  Somersworth  &  Rochester  Street  Railway  and 
others.  A  nonsuit  was  entered,  subject  to  exceptions,  and 
the  case  was  transferred  from  the  superior  court.  Nonsuit 
stricken  off. 

June  22,  1901,  as  the  plaintiff's  intestate  was  driving  along: 
a  highway  in  Rochester,  the  horse  became  frightened  at  a 
reel  of  wire  which  had  been  left  beside  and  within  the  high- 
way by  one  Kendall,  who  had  the  contract  for  constructing 
certain  overhead  work  which  the  Massachusetts  Construc- 
tion Company  was  building  for  the  defendant  street  railway. 
Kendall  and  the  construction  company  were  made  parties 
defendant. 

The  street  railway  was  incorporated  by  the  Legislature 
(Laws  i88q,  p.  160,  c.  178)  and  duly  organized.  The  records 
of  the  city  of  Rochester  show  that  the  following  steps  were 
taken  toward  the  laying  out  of  the  road:  A  petition  asking 
that  the  tracks,  poles,  lines,  wires,  etc.,  of  the  railway  ''be 
located,  and  the  grade  of  said  tracks  be  determined  and  fixed, 
as  required  by  the  charter  of  said  company  and  the  statutes 
of  said  state,"  was  presented  to  the  mayor  and  city  coun- 
cil. The  required  notice  was  given,  and  on  the  return  day  of 
the  petition  the  mayor  and  city  council  took  a  view  of  the 
proposed  route.  The  hearing  was  continued  until  Feb- 
ruary II,  1901,  when  action  was  taken,  as  appears  by  the  fol- 
lowing record  of  the  council  meeting:  ''The  hearing  on  the 
petition  of  the  Rochester  Street  Railway  Company  being  in 
order,  L.  P.  Snow,  in  behalf  of  the  company,  made  a  brief 
statement  as  to  the  proposed  route  and  side  of  the  street  to 
be  occupied,  and  called  Engineer  Springfield  and  President 
Lovell,  who  were  sworn  and  testified  as  to  the  proposed  route, 
material  to  be  used,  etc.  On  motion  of  Councilman  Wallace, 
voted  a  general  location,  as  shown  by  engineer's  plan,  be 
granted  the  street  railway  company.  On  motion  of  Council- 
man Meader,  voted  the  committee  on  roads,  bridges,  and 
drains  have  general  supervision  of  the  layout  of  the  road,  and 
report  to  the  council  at  the  regular  meeting  in  March.**  The 
hearing  on  the  petition  for  the  layout  of  the  railway  was 
continued  from  time  to  time  while  the  road  was  being  built, 
until  December  10,  1901,  when  a  layout,  giving  a  detailed 
description  of  the  tracks  and  poles  of  the  company  as  they 
then  existed  on  the  ground,  was  duly  drawn,  signed,  filed,  and 
recorded  in  the  city  records.  Subject  to  exception,  the  court 
ordered  a  nonsuit  as  to  the  street  railway  and  the 
Massachusetts  Construction  Company.  If  the  location  of  the 
street  railway  was  sufficient  against  the  plaintiff  to  authorize 
the  work  to  be  done  in  the  highway,  including  the  erection 
of  poles  and  the  stringing  of  wires,  as  Kendall  was  doine, 
there  is  to  be  judgment  for  those  defendants;  otherwise  the 
nonsuit  is  to  be  stricken  off. 
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Felker  &  Gunnison  and  George  E.  Cochrane,   for  plaintifi. 
Leslie  P.  Snow,  for  defendants. 

REMICK,  J.  Before  the  defendant  railway  company  could 
rightfully  occupy  t*^e  street  with  their  work?,  they  were  bound 
to  secure  a  determination  by  the  proper  authority  of  the  fol- 
lowing questions:  (i)  Whether  the  public  good  required  the 
construction  of  the  proposed  railway ;  (2)  whether  the  public 
good  required  its  construction  over  this  particular  street; 
and  (3)  where,  upon  the  street,  the  public  good  required  the 
track,  poles,  wires,  and  other  appliances  to  be  located.  Laws 
1889,  P-  161,  c.  178,  §  2;  Laws  1895.  P-  368,  c.  27,  §§3,  s; 
Petition  of  Nashua  Street  Railway,  69  N.  H.  275,  276,  278.  41 
Atl.  858. 

That  the  public  good  required  the  construction  of  the 
railway  **was  decided  by  the  Legislature  when  the  cor- 
poration's charter  was  granted.'*  Petition  of  Nashua  Street 
Railway,  69  N.  H.  27s,  278.  41  Atl.  858,  860.  Whether  the 
public  good  required  the  construction  of  the  railway  upon  the 
street  in  question,  rather  than  over  some  other  route,  and,  if 
so,  where,  upon  the  street,  were  questions  which  the  charter 
of  the  defendant  railway  company  in  express  terms  referred  to 
the  selectmen  of  Rochester,  to  be  by  them  inquired  of  and 
determined,  ^'in  like  manner  as  highways  are  laid  out." 
Laws  1889,  p.  161,  c.  178,  §  2;  Petition  of  Nashua  Street  Rail- 
way, 69  N.  H.  275,  41  Atl.  858. 

Had  the  selectmen  or  corresponding  municipal  authority  of 
Rochester,  at  the  time  of  the  plaintiff's  injury,  determined, 
'Mn  like  manner  as  highways  are  laid  out, ' '  that  the  public  good 
required  the  construction  of  the  railway  upon  the  street  in 
question,  and  where  therein  it  should  be  located.^  Section  i, 
c.  45,  Pub.  St.  1901,  provides:  **On  petition  to  the  selectmen 
for  the  laying  out  or  altering  of  highways,  or  for  laying  out 
lands  for  any  public  use,  and  generally  for  the  purpose  of 
deciding  any  question  affecting  the  conflicting  rights  or 
claims  of  different  persons,  their  proceedings  shall  be  gov- 
erned by  the  following  rules."  Sections  2  and  3  relate  to 
notice,  and,  as  the  notice  in  the  present  case  is  not  ques- 
tioned, they  are  immaterial.  Section  4  provides :  **They  [the 
selectmen]  shall  make  their  decision  in  writing,  and  cause  the 
petition,  order  of  notice,  evidence  of  service,  and  their 
decision  to  be  filed  in  the  town  clerk's  office  and  *'ecorded  at 
length  upon  the  town  records;  and  their  decision  shall  be  of 
no  force  or  effect  until  the  same  is  done."  At  the  time  of 
the  plaintiff's  injury  the  foregoing  provision  had  not  been 
complied  with.  If  it  could  be  said,  upon  the  findings,  that 
the  vote  of  February  11,  1901,  was  a  "decision  in  writing" 
that  the  public  good  required  the  construction  of  the  railroad 
over  the  street  in  question,  and  that  the  minutes  of  the  meet- 
ing of  the  city  council  were  a  record  thereof  sufficient  to 
answer  the  requirements  of  the  statute,  by  no  stretch  could  it 
be  said  that  the  vote  of  that  date  was  a  determination  of  the 
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question  of  particular  location.  The  vote  in  terms  sfrants 
nothing  more  than  a  '^ general  location/'  while  the  subsequent 
votes  and  conduct  of  the  city  council  show  conclusively  that 
there  Was  no  location  or  record  thereof,  within  the  meaning 
of  the  statute,  until  December  lo,  1901,  long  after  the  plain* 
tiff  was  injured.  The  action  of  Februar>'  11,  1901,  did  not, 
therefore,  authorize  occupation  of  the  street  by  the  defend- 
ants for  the  purpose  alleged. 

It  is  urged  that  the  charter  provision  requiring  that  the 
^'railroad  shall  be  laid  out  by  the  selectmen  of  said  Rochester 
in  like  manner  as  highways  are  laid  out*' was  repealed  by 
chapter  27,  p.  367,  Laws  1895.  By  the  express 'terms  of  that 
act,  charters  theretofore  granted  were  altered  and  amended 
only  so  far  as  inconsistent  therewith.  Petition  of  Nashua 
Street  Railway,  69  N.  H.  275,  41  Atl.  858;  Petition  of  Keene 
Electric  Railway,  68  N.  H.  434,  41  Atl.  775.  What  ever  in- 
consistency there  may  be  between  the  provisions  of  that 
chapter  and  other  provisions  relating  to  the  laying  out  of 
highways,  we  discover  no  inconsistency  between  anything  in 
that  chapter  and  the  particular  provision  of  the  highway 
law — that  until  a  decision  and  record,  in  accordance  with 
section  4,  c.  45,  Pub.  St.  1901,  all  steps  in  the  laying  out 
of  a  highway  are  without  force  or  effect.  If  there  had  been 
nothing  in  th^  charter  making  the  proceedings  for  location 
subject  to  that  provision,  and  the  proceedings  had  been 
under  section  S,  c.  27,  p.  368,  Laws  1895,  exclusively,  still 
they  would  have  been  subject  to  that  provision  by  virtue  of 
section  i,  c.  45,  Pub.  St.  1901. 

The  sweeping  terms  of  the  statute  leave  the  court  no  liberty 
to  regard  the  general  considerations  urged  by  the  defendants. 
The  statute  compels  the  conclusion  that  at  the  time  of  the 
plaintiff's  injury  the  defendants'  occupation  of  the  street  for 
the  purpose  alleged  was  unauthorized. 

Nonsuit  stricken  off. 

CHASE,  J.,  was  absent.     The  others  concurred. 


Hast  ei  al.  v.  Piedmont  &  C.  R.  Co. 

{Supteme  Court  of  Appeals  of  West  Vir/iinia^  March  14^  /90J,) 

[44  8.  E.  Rep.  155.] 

Highways — Dedication. 

The  owner  may  dedicate  his  land  to  the  public  for  uae  aa  a  highway 
by  acts  and  declarations,  without  deed  or  other  writing* ;  but  auch  acts 
and  declarations  must  be  deliberate,  unequiyocal,  and  decided,  mani- 
festing a  positive  and  unmistakable  intention  to  permanently  al>andon 
his  property  and  devote  it  to  public  use. 

Same — Same— By  Railroad  Corporation. 

A  dedication  by  a  railroad  corporation,  to  bind  the  corporation  t>eyond 
revocation,  must  t>e  made  by  the  directors,  or  recognized  by  them  in 
some  way,  or  be  expressly  ratified  by  them,  or  by  auch  public  use  for 
such  time  and  under  such  circumstances  as  to  justify  the  inference  of 
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BQch  ratification.  The  mere  act  of  officers  and  agents  making  such 
dedication  without  authority  from  the  directors  will  not  make  a  valid 
dedication,  unless  by  such  express  or  implied  ratification. 

Same — Same — Same. 

Where  a  railroad  company  occupies  a  street  which  is  a  public  high- 
way in  an  unincorporated  yillage,  and  acquires  a  lot  with  intent  to  open 
through  it  a  way  in  place  of  the  street,  but  does  nothing  more  to  evince 
a  dedication  than  to  tear  down  the  fence  around  the  lot  and  allow  its 
use  by  the  public  for  a  way,  this  does  not  constitute  an  irrevocable 
dedication. 

Same — Same — Same. 

A  corporation  may  dedicate  some  of  its  land  to  public  use  for  a  high- 
way, if  it  do  not  materially  interfere  with  the  accomplishment  of  the 
purposes  of  its  incorporation. 

Same — Same. 

To  render  a  dedication  of  land  for  a  highway  valid  to  create  a  high- 
way as  to  a  county,  so  as  to  charge  it  with  maintenance  and  repair, 
there  must  be  an  acceptance  of  the  dedication  by  the  proper  public 
authority. 

Same — Same — Acceptance — Rev6cation. 

If  a  landowner  dedicate  a  highway  over  his  land  for  public  use  by  a 
valid  dedication  binding  on  him,  and  it  is  accepted  by  the  public  by 
general  use  of  the  way,  it  t>ecomes  a  highway,  as  between  the  dedicator 
and  public,  beyond  his  revocation  of  the  dedication,  though  the  dedica- 
tion is  not  accepted  by  the  county  court ;  but  this  does  not  charge  the 
county  with  maintenance  or  repair  of  the  highway. 

Same — Same — Evidence. 

Oral  evidence  of  a  general  manager  of  a  railroad  company  that  the 
company  purchased  a  lot  of  land  for  the  purpose  of  dedicating  it  to 
public  use  as  a  street,  and  tore  down  the  fences  around  it,  and  threw  it 
open  to  public  use,  does  not  prove  such  dedication  of  it  as  to  render  the 
dedication  irrevocable. 

Railroads  in  Streets— Abutters— Mitigation  of  Damages. 

In  an  action  by  the  owner  of  a  village  lot  against  a  railroad  company 
for  damage  to  the  lot  resulting  from  the  taking  of  a  street  near  the  lot 
by  the  company  for  its  track,  the  compatiy  gave  oral  evidence  to  show, 
in  defense  or  mitigation  of  damages,  that  the  company  had  dedicated  a 
street  or  way  over  a  lot  owned  by  it  in  lieu  of  the  street  taken  for  its 
track,  and  thus  took  the  position  that  such  dedication  had  been  made. 
This  did  not  constitute  an  estoppel  against  the  company  afterwards,  in 
other  suits,  denying  a  dedication,  so  as  to  defeat  or  mitigate  a  recovery 
of  damages. 

Highways — Dedication  by  Railroad  Corporation— Evidence. 

In  such  action,  an  attorney  of  the  railroad  company,  in  adducing  evi- 
dence to  prove  such  dedication,  and  making  such  defense  of  dedication, 
does  not  bind  the  company,  against  its  denial  in  another  suit  of  such 
dedication. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mineral  County.  R.  W.  Dailey, 
Judge. 

Action  by  Viola  G.  Hast  and  another  against  the  Piedmont 
&  Cumberland  Railroad  Company.  Judgment  for  plaintiffs. 
Defendant  brings  error.     Affirmed. 

F.  M.  Reynolds,  for  plaintiff  in  error. 
C.  W.  Dailey,  for  defendants  in  error. 

BRANNON,  J.  The  owner  of  land  in  Mineral  county, 
across  the  river  from  the  city  of  Cumberland,  laid  out  a  vil- 
lage by  platting  his  land  into  lots  and  streets.     The  village  is 
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called  ^'Ridgely/' but  it  is  not  incorporated.  In  the  village 
are  two  streets,  which  we  will  call  **A'*  and  **B."  Viola  G. 
Hast  and  Henrietta  Hast  own  a  house  and  lot  on  A  street,  near 
the  corner  of  A  and  B  streets.  The  Piedmont  &  Cumberland 
Railroad  Company  made  an  embankment  for  its  tracks,  tak- 
ing part  of  B  street,  and  also  part  Of  A  street,  and  laid  its 
tracks  on  the  embankment;  and  the  said  Hasts  sued  the  com* 
pany  for  damages  resulting  to  their  property  from  the  em- 
bankment, by  rendering  access  to  it  less  easy,  and  from 
inconvenience  and  detriment  from  the  operation  of  the  rail- 
road, and  recovered  a  judgment  in  the  circuit  court  of  Min- 
eral county  for  $300  damages,  from  which  judgment  the 
railway  company  has  taken  this  writ  of  error. 

On  the  trial  the  company  sought  to  defend  itself  upon 
the  theory  that  when  it  so  occupied  those  streets  it  ac- 
quired a  lot  in  the  village,  and  tore  down  the  fences 
inclosing  it,  and  threw  a  part  of  it  open  to  the  public 
use,  in  lieu  of  the  parts  of  the  streets  which  it  had  oc- 
cupied, and  thus  exchanged  part  of  that  lot  for  the  parts 
of  the  streets  which  it  thus  occupied,  and  thus  dedicated 
a  part  of  the  lot  to  public  use  for  a  public  way,  giving  access 
from  A  to  B  street.  The  company  gave  evidence  to  prove  by  its 
general  manager  that,  about  the  time  of  laying  the  tracks  in  the 
streets,  it  had  purchased  a  lot  for  a  street  or  way  for  the  public 
in  the  room  and  stead  of  the  streets  so  occupied,  and  that  the 
company,  in  execution  of  that  purpose,  took  down  the  fence 
from  around  the  said  lot,  and  threw  it  open  to  the  public  to 
use  in  lieu  of  the  streets,  though  no  street  was  actually  con- 
structed upon  it,  and  that  the  public  had  soused  it  ever  since, 
in  the  same  condition  in  which  it  was  when  it  was  so  thrown 
open.  It  was  otherwise  proven  that  the  public  had  so  used  the 
way  over  said  lot.  The  company  asks  the  court  to  instruct  the 
jury  that  if  they  found  from  the  evidence  that  the  company 
acquired  the  lot  with  intent  to  dedicate  rt  to  the  public  use 
for  such  way,  and  did  throw  it  open  in  execution  of  such  in- 
tent, and  that  the  public  had  since  used  it  as  a  way,  then 
such  action  amounted  to  a  dedication  of  the  ground  as  a  pub- 
lic way,  which  could  not  be  revoked  by  the  company,  and 
that  the  company  could  not  thereafter  close  up  the  said  way. 
The  defendant  thereby  sought  to  show  that  the  plaintiffs, 
having  thus  a  way  from  street  to  street  by  reason  of  such  dedica- 
tion, either  suffered  no  damage,  or  that  such  damage  would  be 
mitigated  by  the  presence  of  the  way  under  such  dedication. 

This  presents  to  us  the  question  whether  there  was  a  dedica- 
tion binding  upon  the  company,  beyond  its  power  of  revoca- 
tion. Is  this  substituted  way  a  public  highway?  Can  the 
company  hereafter  disavow  the  dedication,  and  close  up 
this  substituted  way.^  Away  may  be  a  highway  for  some 
purposes,  and  not  for  others.  It  is  very  certain  that  un- 
der our  statute  (Code,  c.  43.  §  31)  declaring  that  every 
road,  street,   or  alley  used  and   occupied  as  a  public  road. 
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street,  o;:  alley  shall  be  deemed  to  be  a  public  one, 
mere  user  by  the  public,  however  long  continued,  will  not 
make  it  a  highway,  as  regards  the  county  or  municipality; 
that  is.  to  charge  such  county  or  municipality  with  the 
burden  of  maintenance,  or  of  liability  for  injuries  aris- 
ing from  nonrepair  or  defects.  To  make  it  a  highway 
for  those  purposes,  our  decisions  are  distinct  that  there 
must  be  shown  action  by  the  county  court  establishing 
or  in  some  way  recognizing  the  road  as  a  highway,  or  it  must 
be  shown  that  it  has  been  worked  by  a  public  surveyor  of 
roads.  An  individual  may  lay  out  a  way  upon  his  land  for 
public  use,  and  do  all  in  his  power  to  dedicate  it  to  the 
public  use,  and  it  may  be  accepted  by  the  public  by  using  it 
as  such ;  but  it  does  not  thereby  become  a  public  highway,  so 
as  to  charge  the  county  with  the  burdens  above  stated..  It  is 
true,  we  find  much  law  to  show  that  by  common  law  a  dedica- 
tion may  be  made  by  an  owner  of  property,  which,  if  accepted 
by  the  public  by  long  user,  makes  the  way  a  public  highway 
for  all  purposes — even  to  charge  the  public  with  its  main- 
tenance and  with  liability  for  its  defects.  Elliott  on  Roads 
&  Streets,  §  154;  2  Dill.  Munic.  Corp.  §  642.  But  in  this 
state  our  decisions  do  not  allow  the  public  use  of  a  way  to 
operate  as  an  acceptance  of  a  dedication  so  as  to  bind  the 
county.  Sampson  v.  Goochland  Justices,  5  Grat.  241 ;  Tal- 
bott  V.  King,  32  W.  Va.  6,  9  S.  E.  48 ;  Ball  v.  Cox,  29  W.  Va. 
407,  I  S.  E.  673 ;  Yates  v.  West  Grafton,  33  W.  Va.  507,  1 1  S. 
E.  8;  Dicken  v.  Salt  Co.,  41  W.  Va.  511,  23  S.  E.  582; 
Kelly's  Case,  8  Grat.  632.  If  an  owner  of  land  lays  it  out 
into  streets,  lots,  and  alleys,  and  sells  lots  with  reference  to 
such  streets  and  alleys,  by  plat  or  otherwise,  it  is  a  dedication 
of  such  streets  and  alleys  irrevociable  by  him,  and  makes  them 
public  as  to  all  lot  owners,  and  consequently  as  to  the  general 
public.  He  is  estopped  to  deny  them  that  character.  Riddle 
v.  Charlestown,  43  W.  Va.  796,  28  S.  E.  831 ;  Skeen  v.  Lynch, 
I  Rob.  186;  9  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  34.  To  make 
a  dedication  valid,  there  must  be  a  dedication  and  an  accept- 
ance; there  must  be  two  parties — the  dedicator  and  an  ac- 
ceptor. 9  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  43;  Elliott  on  Roads 
&  S.  §  150;  Angell  on  Highways,  §  157. 

In  the  present  case  the  county  court  or  surveyor  in  no  wise 
accepted  the  dedication,  and  the  question  comes  up,  not 
whether  the  way  is  a  public  way  as  regards  the  county,  but 
whether  it  is  a  highway  as  regards  the  plaintiffs  and 
the  general  public.  In  other  words,  has  the  railroad  com- 
pany bound  itself  agamst  a  recantation  of  its  dedication.^ 
Can  it  close  this  dedicated  way  against  the  plaintiffs 
and  the  general  public?  Under  this  head,  the  first 
question  is,  was  there  a  real  act  of  dedication?  It  is 
not  to  be  denied  that,  as  between  the  public  and  the 
dedicator,  there  may,  under  circumstances,  be  created  a  high- 
way binding  on  the  dedicator  in  favor  of  the  public.     This 
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seems  to  be  the  case  not  only  where  people  have  expended 
money  on  the  faith  of  such  dedication,  but  also  where  there  is 
no  such  expenditure ;  but  the  act  of  dedication  must  be  shown 
by  acts  and  declarations  deliberate,  unequivocal,  and  decided, 
manifesting  a  positive  and  unmistakable  intention  to  perma- 
nently abandon  his  property  to  the  public  use.  Pierpoint  v. 
Harrisville,  9  W.  Va.  215;  9  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
38.  Now,  the  mere  opening  of  this  lot  to  the  public  use  is  not 
adequate  to  evince  an  irrevocable  purpose  to  dedicate,  for  we 
may  attribute  that  use  to  a  mere  license,  rather  than  an  in- 
tent to  dedicate.  It  is  so  common  for  railroad  companies  to 
let  their  lots  lie  open,  that  we  attribute  it  to  license — mere 
permissive  use — not  to  an  intent  to  dedicate.  Nor  does  the 
fact  that  the  company  purchased  this  lot  with  an  intent  to 
dedicate  it  bind  the  company,  as  it  might  change  its  notion. 
There  is  not  such  an  unequivocal  act  as  speaks  unalterably  as 
an  intention  to  dedicate.  No  writing  is  necessary  to  make 
a  valid  declaration  of  dedication.  9  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  34;  Pierpoint  v.  Harrisville,  9  W.  Va.  215.  There  is 
no  act  to  tie  the  company  to  this  dedication.  Who  made  this 
dedication  ?  I  interpret  the  evidence  to  mean  that  the  general 
manager  of  the  company  threw  open  this  street,  or  some 
agent  of  the  company  when  constructing  the  road.  There  is 
no  action  by  the  directors,  and  the  president  or  general  man- 
ager would  have  no  power,  unless  authorized  by  the  directors, 
to  dedicate  this  lot  away,  i  Elliott  on  Railroads,  §  285.  '^  A 
general  business  and  financial  agent,  though  he  is  also  the 
president,  has  no  authority  to  sell  or  moitgage  the  property  of 
the  corporation.**  i  Rorer,  Railroads,  667.  **A  general 
agent  of  a  corporation  has  no  power  to  convey  the  real  estate 
of  the  corporation.  To  effect  such  an  object,  a  specific 
authority  is  indispensable."  Stow  v.  Wyse,  18  Am.  Dec.  99. 
Some  of  the  authorities  hold  that,  in  order  to  bind  the  dedi- 
cator, other  persons  must  have  expended  money  or  acquired 
rights  on  the  faith  of  the  dedication;  and,  in  the  absence  of 
some  such  circumstances  it  seems  difficult  to  see  how  a  dedi- 
cator can  be  bound  irrevocably,  he  receiving  no  considera- 
tion, perhaps,  and  other  parties  not  having  made  any 
expenditure  on  the  faith  of  the  dedication.  I  should  have 
stated  a  few  lines  back  that  we  cannot  say  that  an  act  of  ded- 
ication binds  the  company  when  there  is  not  a  shadow  of  evi- 
dence competent  to  bind  it,  that  is,  action  of  its  directors,  the 
only  competent  and  authorized  agents  of  the  corporation. 
Nothing  has  been  shown  to  bar  the  company  in  future  from 
repudiating  its  dedication.  If  time  enough  had  elapsed  to 
bar  the  company  by  reason  of  the  adverse,  continuous,  open 
user  by  the  public,  then  this  way  would  be  a  highway  valid 
against  the  company  in  favor  of  the  public.  Then  the  public 
right  would  rest  on  the  statute  of  limitations,  not  on  dedica- 
tion and  acceptance.  9  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  67. 
But  it  is  not  shown  that  the  period  required  to  thus  give  title 
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has  expired.     Thus  I  see  no  error  in  the  refusal  to  give 
defendant's  instructions. 

Another  point  of  error  in  that  after  a  witness  had  given  his 
opinion  that  the  plaintiffs'  property  had  been  damaged  one- 
half,  and  stated  that  that  opinion  was  based  considerably 
upon  the  fact  that  the  railroad  company  might  close  up  the 
lot  which  had  been  opened,  counsel  for  the  defendant  asked 
the  witness  the  question,  ''If  the  company  cannot  close  up 
its  lot,  and  assuming  that  it  will  be  left  open  for  use,  what 
would  you  say  would  be  the  decrease  in  value  then?"  and  the 
court  refused  to  allow  the  witness  to  answer  the  question. 
This  question  is  based  on  the  assumption  that  there  was  a 
valid,  binding  dedication,  when  none  was  shown ;  it  assumed, 
also,  that  the  company  would  not  and  could  not  close  the  way, 
when  nothing  was  shown  to  debar  it,  adequate  to  debar  it 
from  so  doing;  and  therefore  the  court  did  not  err  in  refusing 
to  allow  the  question  to  be  answered. 

The  point  is  made  by  a  second  brief  filed  by  counsel  for  the 
plaintifis  that  a  corporation  cannot  make  a  valid  dedication, 
for  the  reason  that  it  can  perform  only  certain  functions,  is 
incorporated  to  do  only  certain  things,  and  cannot  do 
other  things  not  contemplated  by  its  charter;  in  other  words, 
that  such  an  act  would  be  ultra  vires.  Some  English  cases 
are  cited  to  this  effect,  but,  in  the  immense  conflicting  and 
confusing  cases,  we  can  find  authority  for  almost  any  proposi- 
tion. It  is  very  well  settled  by  modern  authority  that  cor- 
porations may  dedicate  land  to  the  public  use.  Elliott  on 
Roads  &  S.  (2d  Ed.)  §  146;  Elliott  on  Railroads,  § 
425.  So  if  it  do  not  interfere  with  the  purposes  for  which  it 
was  incorporated,  a  private  corporation  may  make  a  dedica- 
tion.   9  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  33. 

The  point  is  made  that  two  of  the  plaintiffs'  instructions  as- 
sume that  the  plaintiffs  were  entitled  to  damages,  by  the  lan- 
G:uage  that  ''the  jury,  in  estimating  the  amount  of  damages,  may 
take  into  consideration, ' '  etc.  I  do  not  think  this  language  as- 
sumes the  right  of  recovery.  Surely  the  jury  would  understand 
that  the  question  of  damages  depended  on  evidence,  and  that 
it  was  with  the  jury  to  pass  on  such  evidence,  and  that  the 
court  did  not  intend  to  express  an  opinion  upon  that  point. 
We  must  not  so  lightly  assume  that  a  jury  does  not  understand 
its  functions,  and  wiU  so  easily  be  misled  in  the  performance 
of  its  duty.  Besides,  I  think  the  language  is  very  common  in 
instructions  telling  the  jury  how  to  estimate  damages,  and  is 
not  inapt  or  improper.  And  still  further,  if  these  instruc- 
tions, taken  alone,  were  objectionable  on  that  account,  the 
objection  would  be  obviated  by  the  fact  that  another  instruc- 
tion for  the  plaintiffs  reads,  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  property  of  the 
plaintifis  has  been  permanently  injured  and  its  value  depre- 
ciated by  the  laying  and  constructing  of  the  embankment  and 
railroad  track,  and  that  the  defendant  constructed  and   laid, 
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or  had  constructed  and  laid  by  its  agents,  the  said  embank- 
ment and  track,  then  the  plaintiffs  are  entitled  to  recover 
damages;"  thus  plainly  telling  the  jury  that  they  could  only 
find  damages  on  proof  of  the  facts  supposed  in  the  instruc- 
tions. 

Plaintiffs'  instruction  No.  3,  as  to  the  mode  of  assessment 
of  damages,  is  supported  by  principles  contained  in  Stewart 
V.  Railroad  Co.,  38  W.  Va.  438,  18  S.  E.  604;  Blair  v.  City  of 
Charleston,  43  W.  Va.  62,  26  S.  E.  341,  35  L.  R.  A.  852,  64 
Am.  St.  Rep.  837;  Guinn  v.  Railroad  Co.,  46  W.  Va.  151,  33 
S.  E.  87,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  437,  76  Am.  St.  Rep. 
806. 

I  should  have  noticed  in  its  proper  place  the  position  taken 
by  defendant's  counsel  that  what  it  did  in  occupying  the 
streets,  and  in  their  place  dedicating  a  passage  over  its  lot, 
was  an  exchange  justified  by  section  48,  c.  54,  Code  1899,  pro- 
viding that  a  corporation  may  take  and  hold  ''under  any  grant 
or  ordinance  made  by  a  municipal  corporation  any  interest  or 
right  such  municipal  corporation  may  have  in  any  street, 
.  alley  or  public  ground,  and  may  in  exchange  therefor,  in 
whole  or  in  part,  dedicate  or  otherwise  secure  to  public  use 
another  street,  alley  or  parcel  of  ground  out  of  real  estate 
owned  by  such  railroad  corporation."  Now,  it  is  apparent 
that  there  is  no  justification  under  this  section,  because  there 
is  no  warrant  for  a  railroad  company  to  take  a  street  and 
make  such  exchange,  unless  a  statute  allows  it,  and  this  stat- 
ute does  not  allow  it,  because  it,  in  terms,  applies  to  incor- 
porated municipal  corporations,  and  contemplates  a  treaty  of 
exchange  between  the  two  corporations,  evidenced  by  proper 
memorials  of  the  consent  of  the  municipality,  if  not  of  the 
actual  dedication,  also.  Moreover,  under  that  section,  what 
the  company  did  was  not  of  such  a  character  as  to  constitute 
such  a  dedication  in  such  exchange,  even  if  the  statute 
applied.  Under  that  statute,  there  must  be  an  organized 
town,  in  order  to  become  a  party  to  the  exchange.  It  should 
be  affirmatively  shown  that  the  exchange  was  declared  by  the 
•directors  of  the  company.  It  does  not  appear  that  the  com- 
pany did  any  acts  or  made  any  declarations  expressive  of  such 
dedication  at  the  time,  and  constituting  a  valid  dedication. 
There  was  no  express  dedication — at  best,  only  an  implied 
dedication ;  and  the  mere  tearing  down  the  fences  on  the 
lot,  and  the  passage  of  people  over  it,  are  not  enough.  There 
was  no  consent  of  the  county  court. 

Therefore  we  affirm  the  judgment. 

On  Rehearing. 

Upon  rehearing,  it  is  argued  that  the  above  opinion  does  not 
correctly  interpret  the  evidence  of  the  general  manager.  That 
evidence  reads :  **C.  L.  Bretz,  general  manager  of  the  West  Vir- 
ginia Central  &  Pittsburg  Railway  Company,  operating  the 
railroad  of  the  defendant  company  ever  since  its  construction* 
in  1886  or  1887,  being  introduced  as  a  witness  on  behalf  of  the 
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defendant,  testified  that,  about  the  time  of  the  laying  of  the 
tracks  in  the  stieets  aforesaid,  the  defendant  company  pur- 
chased said  lot  No.  55  for  a  street  or  way  for  the  public  across 
it,  in  the  room  and  stead  of  the  streets  occupied  by  the  com- 
pany's tracks,  and  that  the  defendant,  in  pursuance  of  that 
purpose,  took  down  the  fence  from  around  said  lot,  and 
threw  it  open  to  the  public,  to  be  used  in  lieu  of  said 
streets,  though  no  street  or  roadway  was  actually  con- 
structed or  thrown  up,  and  that  the  public  had  so  used 
it  ever  since  in  the  condition  so  thrown  open,  and 
other  witnesses,  both  on  behalf  of  the  plaintiffs  and  de- 
fendant, testified  that  since  the  construction  of  said 
tracks  in  the  street  aforesaid  the  public  had  used  said  lot 
No.  55  as  said  streets  had  been  used  before  that  time.  It 
is  admitted  that  the  defendant  introduced  no  writing  pur- 
porting to  be  a  formal  dedication  of  said  lot  No.  51;  to  the 
use  of  the  public.''  It  is  said  that  this  evidence  does  not 
warrant  the  inference  that  the  acts  claimed  as  effecting  a  ded- 
ication were  done  only  by  the  general  manager  or  some  agent. 
As  no  action  of  the  company  was  shown  or  suggested,  I  still 
think  the  interpretation  given  this  evidence  is  a  fair  one.  But 
let  us  take  this  evidence  for  all  it  is  worth  on  the  line  argued 
by  counsel,  which  is  that  the  witness  said  that  '^the  defend- 
ant company"  purchased  the  lot  for  a  street,  and  that  ''the 
defendant,"  in  pursuance  of  the  purpose  to  make  a  street 
upon  it,  took  down  the  fences.  Counsel  argues  that  this  lan- 
guage imports,  not  the  acts  of  a  mere  agent,  but  the  action 
of  the  very  company  itself,  and  that,  though  this  is  not  the 
primary  evidence  to  show  dedication,  it  was  not  objected 
to,  and  no  objection  can  be  made  to  it  in  the  Court  of  Appeals. 
B.  &  O.  R.  Co.  V.  Skeels,  3  W.  Va.  556.  Our  question  is  not 
one  of  the  admissibility  of  this  oral  evidence.  The  evidence 
not  having  been  objected  to,  its  admissibility  for  want  of  the 
better  evidence  is  not  before  us,  but  its  effect  is.  It  is  sought 
to  use  it  for  two  purposes — one  to  prove  the  fact  of  dedica- 
tion; the  other  how,  in  what  manner,  by  what  act,  it  was 
made,  or  rather,  that  it  was  made  in  an  all-sufficient  mode 
to  bind  the  company.  It  must  answer  for  these  purposes,  else 
it  is  not  adequate  to  establish  dedication;  for  it  is,  beyond 
question,  not  sufficient  to  say,  in  a  general  way,  that  dedica- 
tion was  made,  but  it  must  be  shown  to  have  been  made  by 
some  acts  that  are  ''deliberate,  unequivocal,  and  decisive, 
manifesting  a  positive  and  unmistakable  intention  to  perma- 
nently abandon  his  property  for  that  specific  public  use." 
Miller  v.  Aracoma,  30  W.  Va.  606,  5  S.  E.  148.  Does  the  evi- 
dence of  the  manager  meet  this  demand  ?  He  does  not  state 
the  fact  of  dedication,  but  say  that  he  meant  that.  Then, 
when  we  ask  how,  he  does  not  say  that  there  was  any  deed, 
any  written  declaration  in  any  form  by  resolution  or  declara- 
tion by  the  company,  nor  that  there  was  any  open,  deliberate 
declaration  of  dedication — nothing  to  irrevocably  bind  the 
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corporation.  How  did  the  corporation  dedicate?  He  says  it 
purchased  a  lot  for  a  street  for  public  use.  A  purchase  only 
is  not  enough.  This  is  a  mere  intent,  and  this  purchase  is  of 
doubtful  import  to  manifest  even  such  intent,  because  the 
company  occupied  part  of  the  lot  with  its  track.  We  may~ 
more  readily  attribute  the  purpose  of  the  purchase  as  one  for 
its  own  use.  What  else  did  it  do?  Threw  down  the  fence 
and  left  the  lot  open.  It  would  do  that  for  its  own  con- 
venience. Do  these  acts  show  an  enequivocal,  deliberate*, 
final  intent  to  abandon  ownership,  so  that  in  future  the  com- 
pany would  be  clearly  barred  from  otherwise  using  the  lot  to 
its  own  purposes?  Are  the  plaintiffs  to  be  in  peril  of  the 
company's  so  doing  in  future,  and  be  compelled  to  rely  on 
such  frail  evidence  of  dedication?  To  hold  the  plaintiffs  ta 
a  dedication,  we  must  be  able  to  say  that  they  are  full-handed 
with  evidence  of  facts  incontrovertibly  showing  in  all  the 
future  that  there  was  such  conclusive  dedication,  and  this  we 
cannot  say.  Taking  this  oral  evidence  for  all  that  it  is  worth, 
it  is  not  enough  to  prove  this.  By  so  holding,  would  we  leave 
them  safe?  We  are  called  upon  to  say  now,  in  this  present 
suit,  that  a  future  suit  involving  the  dedication  cannot  but  be 
decided  against  the  company  in  favor  of  the  plaintiffs.  To 
do  this,  we  should  have  very  clear  evidence  of  acts  of  the 
company  from  which  it  cannot  in  future  escape,  and  this 
evidence  does  not  furnish  them.  Is  there  a  deed —  a  resolu- 
tion of  the  directors  making  or  ratifying  a  dedication?  We 
do  not  know.  The  court ' 'certifies  that  the  defendant  intro- 
duced no  writing  purporting  to  be  a  formal  dedication  of  said 
lot  No.  55  to  the  use  of  the  public. "  If  in  truth  there  was  any 
writing,  the  company  should  produce  it,  and  that  oral  evi- 
dence does  not  tell  its  contents.  '^  Generally,  parol  evidence* 
though  not  accepted  to  when  offered  or  afterwards,  is  not 
competent  to  prove  the  contents  or  effect  of  a  deed. '  *  Warren 
V.  Syme,  7  W.  Va,  474  (syl.,  point  11).  The  evidence  relied 
upon  to  fix  dedication,  disregarding  its  secondary  character, 
is  too  short.  It  does  not  prove  acts  of  dedication,  settling  it 
beyond  question.  To  cite  an  instance  of  the  danger  of  relying- 
upon  it,  take  the  case  of  Williams  v.  New  York  &  N.  H.  R.  Co., 
39  Conn.  509.  A  railroad  company  had  a  passenger  station, 
and  later  bought  an  adjoining  piece,  making  a  large  space  in 
front  of  the  station,  which  piece  was  connected  with  a  public 
street  at  one  end,  and  the  city  made  a  street  to  its  other  end ; 
and  the  public  constantly  and  freely  used  the  ground,  not 
merely  to  go  to  the  station,  but  from  the  one  street  to  the 
other.  A  party,  thinking  the  space  was  a  public  highway, 
bought  land  adjoining,  and  built  buildings  fronting  on  it,  and, 
in  connection  with  the  company,  laid  a  stone  walk  along  the 
front,  of  great  benefit  to  his  premises.  Years  afterwards  the 
company  undertook  to  remove  the  walk,  for  more  room  for 
carriages  in  front  of  its  station;  and  upon  an  injunction  it 
was  held  that  the  company  had  not  dedicated  the  land  as  a 
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highway,  and  that  it  was  not  estopped  to  deny  a  dedication. 
So,  in  this  case,  does  the  mere  purchase  of  the  lot  involved  in 
this  case  when  the  company  needed  and  used  a  portion  of  it 
for  its  track,  and  left  it  open,  which  it  would  prefer  to  do  for 
its  own  purposes  as  long  as  it  chose,  without  doing  a  bit  of 
work  to  make  a  street,  stop  the  company  from  reclaiming  it 
to  meet  future  want?  We  hold  that  it  does  not.  In  fact,  is  it 
not  more  plausible  to  say  that,  if  the  manager  did  not  merely 
mean  that  he  or  some  other  agent  made  the  dedication,  he 
was  giving  his  own  mere  opinion  that  what  the  company  had 
done  constituted  a  dedication?  If  so,  he  may  be  mistaken. 
As  we  are  asked  to  say  in  advance  that  for  all  future  suits 
there  was  a  final  dedication,  we  must  demand  evidence  beyond 
all  controversy;  otherwise  we  imperil  the  plaintiffs.  Mere 
user  for  a  short  time  is  the  strongest  element  shown,  but  that 
is  frail  reliance,  especially  as  there  is  no  municipal  acceptance. 
^*Mere  use  of  a  road  by  the  public,  for  however  long  a  time, 
will  not  make  a  public  road.  On  the  contrary,  the  mere  per- 
mission by  the  owner  of  the  land  to  the  public  to  pass  over 
the  road  is,  without  more,  to  be  regarded  as  a  license  revocable 
at  pleasure."  Dicken  v.  Salt  Co.,  41  W.  Va.  Sii>  23  S.  E. 
582;  Harris  Case,  20  Grat.  833. 

But  it  is  argued  that,  even  if  this  oral  evidence  does 
not  show  dedication,  the  fact  that  on  the  trial  the  rail- 
road company  took  the  position  that  it  had  dedicated 
was  an  admission  of  that  dedication,  and  constituted 
ever  after  an  estoppel  against  its  denying  such  dedication; 
and  this  on  the  principle  that,  when  a  party  once  takes  a 
position  in  a  suit,  he  cannot  afterwards  change  and  take  an 
inconsistent  position ;  that  the  company  could  not  say  on  the 
trial  that  it  had  dedicated  a  way  over  the  lot,  and  in  future 
deny  it.  It  is  very  material  to  see  whether  the  position  so 
taken  would  be  an  estoppel  absolutely  forbidding  the  com- 
pany from  afterwards  contesting  dedication,  or  only  an  admis- 
sion going  in  evidence,  to  have  only  such  weight  as  a  jury 
might  thereafter  give  it;  for,  if  it  be  not  an  estoppel,  we 
cannot  bind  the  plaintiffs  by  it,  as  they  must  be  left  free  from 
danger  of  revocation  of  the  dedication.  I  do  not  regard  it 
such  estoppel,  though  as  evidence  it  might  be  strong  in 
another  contest.  Wilson  v.  Phoenix,  40  W.  Va.  413,  21  S. 
E.  1035,  52  Am.  St.  Rep.  890.  In  Beatty  v.  Randall,  5  Allen, 
441.  it  was  held  that  a  party  in  an  action  of  tort  for  conversion 
of  personal  property  was  not  estopped  by  th^  fact  that,  in  a 
bill  in  equity  by  himself  and  wife,  they  asserted  a  joint  prop- 
erty in  himself  and  wife.  **The  pleadings  of  a  party  to  one 
suit  may  be  used  in  evidence  against  him  in  another,  not  as  an 
estoppel,  but  as  proof  open  to  rebuttal  and  explanation.  But 
in  order  to  bring  such  admission  home  to  him,  the  pleadings 
must  either  be  signed  by  him,  or  it  must  appear  that  it  was 
within  the  scope  of  the  attorney's   authority   to  admit  such 
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facts.*'  Buzard  v.  McAnulty,  77  Tex.  438,  14 S.  W.  138.  On 
one  trial  between  the  same  parties,  counsel  admitted  incor- 
poration of  his  client,  and  it  was  held  that  it  did  not  estop  a 
denial  of  incorporation  on  a  second  trial,  but  that  it  was  evi- 
dence as  an  admission.  Perry  v.  Simpson  Co.,  40  Conn.  313. 
A  party  in  an  answer  made  a  statement,  and  it  was  held  that 
parties  claiming  under  her  were  not  estopped  to  contest  the 
statement,  but  it  had  only  the  effect  of  an  admission  as  evi- 
dence. Tabb's  Curator  v.  Cabell,  17  Grat.  160.  See  Penn's 
Ex'r  V.  Penn,  88  Va.  361,  13  S.  E,  707;  n  Am,  &  Eng.  Ency. 
L.  446,  449.  We  have  cited  two  cases  in  the  Supreme  Court 
of  the  United  States  to  sustain  the  contention  that  the  posi- 
tion of  the  defendant  is  an  estoppel:  Davis  v.  Wakelee,  156 
U  S.  680,  15  Sup.  Ct.  555,  39  L,  Ed.  578,  and  Michels  v. 
Olmstead,  157  U.  S.  198,  15  Sup.  Ct.  580,  39  L.  Ed.  671.  In 
the  former,  D.  had  a  proceeding  for  discharge  as  a  bankrupt, 
and  W.  had  notes  against  him,  and  got  judgment  on  them  in 
a  California  court  on  publication.  When  D.  moved  for  a  dis- 
charge, W.  opposed  it,  and  D.  said  that  as  W.  had  got  judg- 
ment by  leave  of  the  bankrupt  court,  which  would  still  stand 
good,  he  could  not  resist  a  discharge;  and  the  court  so  held, 
and  granted  a  discharge.  In  a  subsequent  suit  in  New  York 
by  W.  against  D.  to  enforce  an  estoppel,  to  prevent  D.  from 
asserting  in  any  suit  that  might  be  brought  on  that  it  was 
void,  the  Supreme  Court  held  that  D.  could  not  say  that  the 
judgment  was  void  for  want  of  jurisdiction.  This  was  going 
far;  but,  when  thought  of,  it  is  the  ordinary  case  of  estoppel 
by  conduct — where  one  party  takes  a  position,  and  succeeds 
in  it,  and  gets  the  benefit  of  it,  to  another's  harm,  he  is 
estopped  to  recant  it.  In  the  second  case,  a  party,  sued  at 
law  upon  a  written  contract,  offered  evidence  to  show  that  it 
was  not  intended  to  be  binding,  which,  on  niotion  of  the 
plaintiff,  was  rejected,  as  incompetent  to  destroy  a  writing. 
Afterwards,  on  a  bill  to  enjoin  the  prosecution  of  the  action 
at  law,  the  plaintiff  in  the  action  was  held  estopped  from  say- 
ing that  the  evidence  was  admissible  in  the  law  action. 
Here,  too,  the  party  got  the  benefit  of  the  position  which  he 
assumed.  Where  a  party  takes  a  position,  and  gains  its  fruit, 
and  thus  detriments  another,  he  cannot  go  back  on  it. 

There  is  another  objection  to  holding  that  the  plaintiffs  can 
securely  rely  upon  the  defense  made  by  the  company  as  their 
protection  in  future  against  its  denial  of  a  dedication.  There 
was  no  plea  of  such  dedication — nothing  of  record  to  signally 
and  explicitly  manifest  that  the  company  admitted,  as  a  binding 
fact,  the  fact  of  dedication.  It  simply  gave  some  evidence  to 
show  it,  and  asked  instructions  upon  the  theory  of  dedica- 
tion. The  estoppel  is  inferential — not  so  plainly  manifested 
as  if  in  an  answer  or  plea.  ''Certainty  is  essential  to  all 
estoppels."  Bigelow  on  Estop.  578.  The  door  is  left  too 
plainly  open  to  the  company  hereafter  to  dispute  dedication. 
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But  even  if  there  had  been  a  pleading  explicitly  stating  the 
fact  of  dedication  filed  by  an  attorney,  I  do  not  think  it  would 
be  an  estoppel,  further  than  for  that  particular  suit.  **They 
[admissions  in  pleadings]  are  admissible,  also,  against  him  in 
another  suit  in  behalf  of  either  the  adverse  party  or  a  stranger, 
provided  they  were  sworn  to  by  the  client  per<?onally,  or  were 
drawn  under  his  special  instruction/*  i  Am.  &  Eng.  Ency. 
L  (2d  Ed.)  720. 

Another  consideration  detracting  from  the  argument  that 
the  position  of  dedication  taken  by  the  company  works  an  es- 
toppel is  that  it  was  taken  by  an  attorney.  The  company  was 
a  corporation  not  physically  present,  but  was  represented  by  an 
attorney.  No  resolution  of  the  directory  empowering  him  to 
admit  a  past  dedication,  or  then  make  a  new  one  at  the  trial, 
appears.  An  attorney  is  a  special  agent,  of  limited  authority. 
He  may  make  admissions  in  matters  relating  to  the  progress 
of  the  particular  trial  or  case,  but  do  they  bind  clients  else- 
where and  for  other  purposes.?  Can  an  attorney,  in  defend- 
ing a  suit,  by  taking  a  position  or  pleading,  admit  a  dedica- 
tion, to  take  away,  not  merely  for  the  purposes  of  that  suit,  but 
for  other  suits,  the  land  of  a  corporation.?  ** Pleadings  of  a 
party  in  one  suit  may  be  used  in  evidence  in  another,  not  as 
an  estoppel,  but  as  proof,  open  to  rebuttal  and  explanation, 
that  he  admitted  certain  facts.'*  i  Whar.  Ev.  §  838. 
"Statements  in  pleadings,  signed  by  an  attorney  only,  not 
sworn  to  by  the  client,  are  not  competent  evidence  against 
the  latter  in  another  suit,  when  the  statements  are  made  with- 
out his  knowledge  or  consent.**  Note  i  in  i  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  720.  It  seems  to  me  that  there  is  a 
difference  between  an  attorney  of  a  corporate  and  a  natural 
person.  Acts  of  the  attorney  outside  the  scope  of  his 
authority  are  not  binding  on  his  client.  Even  in  the  case  of 
a  natural  persofi,  the  power  of  an  attorney  is  only  to  do  those 
acts  necessary  or  incidental  to  the  prosecution  and  management 
of  the  suit,  which  affects  the  remedy  only,  and  not  the  cause 
of  action.  \Yeeks  on  Attorneys,  382.  Hence  he  cannot  waive 
the  essential  rights  of  his  client  without  his  consent.  He  can- 
not enter  a  retraxit,  commute  or  compromise  his  demand,  re- 
ceive pay  in  any  thing  but  money,  and  the  like.  Crotty  v. 
Eagle's  Adm*r,  35  W.  Va.  143,  13  S.  E.  59;  Wiley  v.  Mahood, 
10  W.  Va.  206.  As  nobody  but  the  directory  can  pass  right  to 
the  corporate  realty,  it  seems  to  me  there  ought  to  be  shown 
express  authorit)%  I  cannot  see  that  the  attorney  in  this  case 
can  admit  away  the  right  of  the  company  to  its  land,  so  as  to 
deprive  it  forever  of  that  land.  I  cannot  see  that  his  acts 
would  go  beyond  that  suit  as  a  conclusive  estoppel — not  even 
as  an  admission. 

We  see  no  leason  why  we  should  not  repeat  our  affirmance 
of  the  judgment. 
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{Supreme  Courl  of  Michigan ^  June  ^j,  1903,) 
[95  N.  W.  Rep.  542.] 

Street  Railways — Franchise — Rate  of  Fare. 

A  street  railway  operating  its  line  through  a  village  under  a  franchise 
from  such  village,  which  provides  for  a  certain  rate  of  fare  per  mile  be- 
tween certain  points,  is  bound  by  such  rate,  even  though  the  points 
specified  are  beyond  the  limits  of  the  village. 

Error  to  Circuit  court,  Wayne  County;  William  L.  Carpen- 
ter, Judge. 

Action  by  Edward  M.  Vining  against  the  Detroit,  Ypsilanti, 
Ann  Arbor  &  Jackson  Railway.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Corliss,  Andrus,  Leete  &  Joslyn  (Ray  B.  Morgan  of  coun- 
sel), for  appellant. 
Thomas  Kissane,  for  appellee. 

MONTGOMERY,  J.  This  suit  was  commenced  in  the 
justice  court  to  recover  damages  for  an  alleged  unlawful  ejec- 
tion from  defendant's  car.  Plaintiff  had  judgment,  and  an 
appeal  was  taken  to  the  circuit  court,  where  a  verdict  was 
rendered  by  a  jury  for  the  sum  of  $75,  and,  upon  a  motion 
being  made  by  defendant  to  set  aside  such  verdict  as  unwar- 
ranted by  the  evidence,  judgment  was  entered  for  the  sum  of 
$40. 

Defendant  is  a  street  railway  company  operating  cars  be- 
tween the  cities  of  Detroit  and  Jackson,  through  numerous 
townships,  villages,  and  cities,  among  others  the  village  of 
Wayne,  situated  in  the  township  of  Nankin.  On  the  day  in 
question  the  plaintiff,  a  lawyer  residing  in  Wayne,  boarded  a 
west-bound  car,  and  tendered  six  cents  as  his  fare  to  a  point  in 
Canton  township  called  Artley's  Corners,  about  3i  miles  west 
of  Wayne.  In  order  to  ride  this  distance,  plaintiff  must  pass 
through  parts  of  the  village  of  Wayne  and  of  th^  townships  of 
Nankin  and  Canton.  The  conductor  demanded  ten  cents  as 
fare — five  cents  as  fare  through  Nankin  and  five  cents  as 
fare  through  Canton.  Plaintiff  refused  to  pay  more  than 
six  cents,  and  the  conductor  returned  one  cent,  and  retained 
five  as  fare  to  the  Nankin-Canton  town  line,  where  plaintiff 
was  ejected  from  the  car. 

The  only  question  for  consideration  here  is  the  amount  of 
fare  to  which  defendant  was  entitled.  The  controversy  arises 
over  the  apparently  conflicting  provisions  relative  to  fare  in 
the  franchises  of  the  townships  and  villages.  Plaintiff  claimed 
the  right  to  ride  through  portions  of  the  townships  of  Nankin 
and  Canton  upon  the  payment  of  fare  at  the  rate  of  li  cents 
per  mile  by  virtue  of  the  franchise  of  the  village  of  Wayne, 
which  provides  that  the  company  ** shall  be  entitled  to  charge 
«4. 4.u«  i-g^^g  q{  Qjjg  j^uj  one-half  cents  per  mile    *    *    ♦     be- 
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tween  any  two  points  on  its  line  between  the  city  of  Detroit 
and  the  city  of  Ann  Arbor.''  On  the  other  hand,  defendant 
claimed  the  right  to  charge  five  cents  for  the  ride  in  Nankin 
township,  and  five  cents  for  the  ride  in  Canton  township, 
basing  its  claim  upon  the  provisions  of  the  franchises  of 
these  townships,  which  are  identical  as  far  as  they  re- 
late to  fare.  The  Nankin  franchise  provides  that  **the  rate 
of  fare  for  any  distance  on  the  line  of  said  railway  within  the 
said  township  of  Nankin  shall  not  exceed  five  cents  and  the 
rate  of  fare  for  any  distance  on  the  line  of  said  railway  out- 
side of  the  said  township  of  Nankin  shall  not  exceed  two  cents 
per  mile/* 

It  is  contended  by  the  defendant  that  to  permit  the  plaintiff 
to  rely  upon  the  franchise  of  the  village  of  Wayne  is  to  give 
to  that  franchise  extraterritorial  effect,  and  that  this  cannot 
be  done,  and  that  such  construction  ought  not  to  be  given  as 
to  extend  the  force  of  the  ordinance  or  franchise  beyond  the 
limits  of  the  village.  It  would  seem  that  we  have  been  unsuc- 
cessful in  the  effort  to  express  ourselves  with  sufficient  clear- 
ness in  the  various  judgments  rendered  against  this  defendant, 
although  the  language  employed  in  our  decisions  has  not 
been  obscure.  In  the  case  of  Rice  v.  Same  Defendant,  122 
Mich.  677,  81  N.  W.  927,  48  L.  R.  A.  84,  we  had  under  consid- 
eration a  franchise  granted  by  the  village  of  Dearborn,  which 
provided  the  rates  of  fare  which  defendant  company  might 
charge  from  any  point  in  the  village  of  Dearborn  to  Wood- 
ward avenue  in  the  city  of  Detroit,  and  providing  that  tickets 
should  be  kept  for  sale  upon  each  car  operated  by  the  com- 
pany. We  said  in  that  case:  ''The  franchise  is  in  the  nature 
of  a  contract,  and  imposes  obligations  upon  the  company 
which  those  having  occasion  to  ride  from  Dearborn  to  Detroit 
have  a  right  to  enforce.'*  It  was  further  said  in  that  case: 
'The  plaintiff's  right  under  this  franchise  is  not  different  than 
it  would  have  been  had  the  franchise  in  Springwells  been  silent 
upon  the  subject  of  fares.  The  defendant  saw  fit  to  contract 
with  the  village  of  Dearborn  for  a  rate  outside  the  limits  of 
the  village,  and  to  agree  that  tickets  should  be  sold  on  its  cars. 
This  contract  it  cannot  repudiate. "  Applying  that  language 
to  the  present  case,  it  would  seem  to  decide  the  case  for  the 
plaintiff.  To  the  same  effect  was  the  holding  in  Coy  v. 
Detroit,  Ypsilanti  &  Ann  Arbor  Railway,  125  Mich.  616,  85 
N.  W.  6.  That  the  defendant  has  obligated  itself  to  accept, 
as  compensation,  from  any  passenger  to  or  from  the  village 
of  Wayne  to  or  from  any  point  on  its  road,  the  rate  of  li  cents 
per  mile,  is  too  clear  for  argument,  and,  moreover,  has  been 
ruled  by  the  foregoing  cases. 

Judgment  is  affirmed,  with  costs. 

CARPENTER,  J.,  did  not  sit.  The  other  Justices  con- 
-curred. 
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Board  of  Commissioners  of  Wilkes  County  and  John  H. 
Johnson,  Sheriff  and  Ex  Officio  Treasurer  of  Wilkes 
County,  Petitioners,  v.  W.  N.  Coler  &  Company. 

{Argued  April  17 y  90, 1903,    Decided  May  18 y  1903,) 

[23  Sup.  Ct.  Rep.  738.] 

Railway  Aid— Authority  of  County  to  Subscribe  to  Capital  Stock. 

Any  connty  near  or  throug'h  which  a  railroad  ruoning*  via  Salem 
and  Winston,  North  Carolina,  in  the  direction  of  some  point  in  the 
northwestern  boundary  line  of  that  state,  might  pass,  was  authorized 
to  take,  and  pay  for  in  connty  bonds,  capital  stock  of  the  Northwestern 
North  Carolina  Railroad  Company,  by  the  North  Carolina  Or- 
dinance of  March  8,  1868,  incorporating  such  company  for  the 
purpose  of  constructing  a  line  via  Salem  and  Winston  "to  some 
point  in  the  northwestern  l>oundary  line  of  the  state,  to  be 
hereafter  determined,"  and  providing  that  counties  subscribing  stock 
to  such  company  should  do  so  in  the  same  manner  and  subject  to  the 
same  restrictions  as  were  prescribed  by  N.  C.  Laws  1852,  chap.  136, 
which  empowered  any  county  near  or  through  which  the  railroad 
incorporated  by  that  act  should  pass  to  subscribe  for  its  stock,  pay- 
able in  county  bonds. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for  the  Western 
District  of  North  Carolina  establishing  the  validity  of  certain 
county  bonds  issued  in  aid  of  railway  construction.     Affirmed. 

See  same  case  below,  51  C.  C.  A.  399,  113  Fed.  725. 
The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Avery  for  petitioners. 

Messrs.  John  F.  Dillon,  Harry  Hubbard,  John  M.  Dillon^ 
and  Charles  Price  for  respondents. 

MR.  JUSTICE  HARLAN  delivered  the  opinion  of  the  court : 
This  is  an  action  against  Wilkes  county.  North  Carolina, 
upon  certain  bonds,  each  reciting  that  it  was  issued  in  pay- 
ment of  the  subscription  by  that  county  to  the  capital  stock  of 
the  Northwestern  North  Carolina  Railroad  Company,  **by 
authority  of  an  act  of  the  general  assembly  of  North  Carolina, 
ratified  the  20th  day  of  February  A.  D.  1879,  entitled  *An  Act 
to  Amend  the  Charter  of  the  Northwestern  North  Carolina 
Railroad  for  the  Construction  of  a  Second  Division  from  the 
Towns  of  Winston  and  Salem,  in  Forsyth  County,  up  the 
Yadkin  Valley,  by  Wilkesboro,  to  Patterson's  Factory,  Cald- 
well County/ and  authorized  by  vote  of  a  majority  of  the 
qualified  voters  of  Wilkes  county,  by  an  election  regularly 
held  for  that  purpose  on  the  6th  day  of  November  A.  D.  1888, 
and  by  an  order  of  the  board  of  commissioners  of  Wilkes 
county  made  on  the  ist  day  of  April  A.  D.  1889.*' 

Coler  &  Co.,  holders  of  some  of  the  bonds,  obtained  a  judg- 
ment against  the  county  in  the  circuit  court.  The  case  was 
then  carried  to  the  circuit  court  of  appeals,  which  certified 
certain  questions  to  this  court  under  the  judiciary  act  of  March 
3d,  1 89 1,  chap.  517  (26  Stat,  at   L.  826,  U.  S.  Comp.  Stat,  p^ 
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547).  Those  questions  were  answered,  and,  the  answers  hav- 
ing been  certified  to  the  court  below,  thecase  was  finally  tried, 
resulting  in  the  affirmance  of  the  judgment  against  the  county. 
Wilkes  County  v.  Coler,  i8o  U.  S.  506,  45  L.  Ed.  642,  21  Sup. 
Ct.  Rep.  458,  51  C.  C.  A.  399,  113  Fed.  725.  It  is  now  here 
on  writ  of  certiorari  sued  out  by  Wilkes  county. 

The  facts  out  of  which  this  litigation  arose  are  fully  set  forth 
in  the  former  opinion.  It  is  necessary  to  restate  some  of  them 
as  well  as  to  recall  the  points  heretofore  decided. 

It  appears  that  the  principal  question  in  the  case,  when 
formerly  here,  was  as  to  the  effect  of  the  recitals  in  the  bonds. 

The  plaintiffs  contended  that,  being  bona  fide  holders,  they 
were  entitled  to  assume  that  there  had  been  a  compliance 
with  all  the  provisions  of  the  act  of  February  20th,  1879,  upon 
the  authority  of  which  the  bonds  purported  to  have  been 
issued. 

The  defendant  contended  that,  as  the  journals  of  the  re- 
spective houses  of  the  legislature  did  not  show  that  the  yeas 
and  nays  were  entered  on  the  second  and  third  readings  of  the 
bill  subsequently  published  as  the  act  of  February  20th,  1879, 
that  act  was  void  under  8  14  of  article  2  of  the  State  Constitu- 
tion, providing  that  **no  law  shall  be  passed  ...  to  impose 
any  tax  upon  the  people  of  the  state,  or  to  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for  the  purpose  shall 
have  been  read  three  several  times  in  each  house  of  the  general 
assembly,  and  passed  three  several  readings,  which  readings 
shall  have  been  on  thtee  different  days,  and  ag^'eed  to  by  each 
house  respectively,  and  unless  the  yeas  and  nays  on  the  second 
and  third  readings  of  the  bill  shall  have  been  entered  on  the 
journal. '* 

This  contention  of  the  countv  was  supported  by  several 
decisions  of  the  supreme  court  of  North  Carolina  that  are  re- 
ferred to  in  our  former  opinion ;  and  one  of  the  questions  pro- 
pounded to  this  court  was  whether  the  circuit  court  should 
accept  those  decisions  as  controlling  in  respect  of  the  alleged 
invalidity  of  the  act  of  1879.  That  question  was  answered  in 
the  affirmative,  this  court  being  of  opinion  that,  as  matter  of 
propriety  and  right,  the  decision  of  the  state  court  on  the 
question  as  to  what  is  a  law  of  the  state  was  binding  upon  the 
courts  oi  the  United  States.  180  U.  S.  506,  526,  45  L.  Ed.  642, 
653,  21  Sup.  Ct.  Rep.  458. 

That  answer,  of  course,  eliminated  from  the  case  the  act  of 
1879  as  giving  authority  to  issue  the  bonds  in  suit;  and  it, 
therefore,  became  necessary  to  inquire  whethe;^  such  authority 
could  be  found  elsewhere  in  the  legislation  of  the  state, — this 
court  being  of  opinion  that  the  invalidity  of  the  act  of  1879, 
as  conferring  power  to  issue  the  bonds,  did  not  estop  holders 
of  bonds  from  showing  that  there  was  in  fact  ample  authority 
to  issue  them. 

It  was  insisted  that  sufficient  authority  was  to  be  found  in 
the  ordinance  of  March  8th,  1868,  passed  by  the  convention 
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that  assembled  at  Raleigh,  North  Carolina,  on  January  14th, 
1868,  for  the  purpose  of  framing  a  constitution  for  that  state. 

By  that  ordinance,  which  took  effect  from  its  passage,  it 
was  provided:  ''That  for  the  purpose  of  constructing  a  rail- 
road of  one  or  more  tracks,  from  some  point  on  the  North 
Carolina  Railroad,  between  the  town  of  Greensboro,  in  Guil- 
fold  county,  and  the  town  of  Lexington,  in  Davidson  county, 
running  by  way  of  Salem  and  Winston,  in  Forsyth  county,  to 
some  point  in  the  northwestern  boundary  line  of  the  ^tate,  to 
be  hereafter  determined,  a  company  is  hereby  incorporated 
under  the  name  and  style  of  the  Northwestern  North  Carolina 
Railroad  Company,  with  a  capital  stock  of  two  millions  ot 
dollars,  which  shall  have  a  corporate  existence  a«  a  body 
politic  for  the  space  of  ninety-nine  years.  .  .  .  §1. 
.     .  That  the  capital  stock  of  said  company  may  be 

created  by  subscriptions  on  the  part  of  individuals,  corpora- 
tions, and  counties,  in  shares  of  $100.  §  2.  .  .  .  That, 
after  the  organization  of  said  company  and  the  election  of  the 
president  and  other  necessary  officers,  the  officers  so  elected 
shall  proceed,  under  the  advice  of  the  directors,  to  locate  the 
eastern  terminus  of  the  Northwestern  North  Carolina  Railroad, 
and  shall  proceed  to  construct  said  road,  with  one  or  more 
tracks,  as  speedily  as  practicable,  in  sections  of  5  miles  each, 
to  the  towns  of  Winston  and  Salem  in  Forsyth  county,  which 
portion  of  said  railroad,  when  completed,  shall  constitute  its 
first  division :  Provided,  That  if  the  distance  from  the  nearest 
section  to  the  towns  of  Winston  and  Salem  be  less  than  5 
miles,  the  same  shall  be  considered  a  section.  §  S*  •  •  • 
That  the  stockholders  of  said  company  may  pay  the  stock 
subscribed  by  them  either  in  money,  labor,  or  material  for 
constructing  said  road,  as  the  board  of  directors  may  deter- 
mine, and  that  all  counties  or  towns  subscribing  stock  to  said 
company  shall  do  so  in  the  same  manner  and  under  the  same 
rules,  regulations,  and  restrictions  as  are  set  forth  and  pre- 
scribed in  the  act  incorporating  the  North  Carolina  &  Atlantic 
Railroad  Company  [Atlantic  &  North  Carolina  Railroad  Com- 
pany], for  the  government  of  such  towns  and  counties  as  are 
now  allowed  to  subscribe  to  the  capital  stock  of  said  company. 
§  12.  .  .  .  That  the  company  shall  have  power  to  construct 
branches  of  said  road,  one  of  which  shall  run  from  the  towns 
of  Winston  and  Salem  by  way  of  Mount  Airy,  in  Surry  county, 
to  the  line  of  the  state  of  Virginia."     §  13. 

The  act  incorporating  the  Atlantic  &  North  Carolina  Rail- 
road Company,  referred  to  in  the  ordinance  of  1868,  was 
passed  in  1852.  N.  C.  Laws  1852,  pp.  484,  499.  By  §  33  of 
that  act  it  was  made  'Mawful  for  any  incorporated  town  or 
county  near  or  through  which  said  railroad  may  pass  to  sub- 
scribe for  such  an  amount  of  stock  in  said  company  as  they  shall 
be  authorized  to  do  by  the  inhabitants  of  said  town  or  the  cit- 
izens of  said  county,  in  manner  and  form  as  hereinafter  pro- 
vided."    By  §  35  it  was  provided  **that  if,  upon  the  return  of 
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sacb  constable,  ...  it  shall  appear  that  a  majority  of  the 
qualified  voters  of  such  town,  and  by  the  return  of  the  sheriff 
that  a  majority  of  the  qualified  voters  of  such  county,  voting 
upon  the  question,  are  in  favor  of  the  subscription,  the  cor- 
porate authorities  of  such  town,  and  the  justices  of  such 
connty,  shall  appoint  an  agent  to  make  the  subscriptions  in 
behalf  of  such  town  and  county,  to  be  paid  for  in  the  bonds  of 
such  town  and  county  and  on  such  time  as  shall  be  agreed  on 
by  said  town  officers  and  the  justices  of  such  county.'*  N, 
C.  Laws  1852,  chap.   136. 

After  referring  to  certain  decisions  of  the  supreme  court  of 
North  Carolina,  relating  to  the  ordinance  of  1868, — par- 
ticularly Hill  V.  Forsythe  County,  67  N.  C.  367,  and  Belo 
v.  Forsythe  County,  76  N.  C.  489,— we  said:  "It  results  that 
when  the  bonds  here  in  question  were  issued  in  1889,  it  was 
the  law  of  North  Carolina  that  the  ordinances  of  1868,  consti- 
tuting the  charter  of  the  Northwestern  North  Carolina  Rail- 
road Company,  was  not  superseded  by  the  Constitution  of  1868, 
bat  was  in  force  and  therefore  gave  power  to  counties  em- 
braced by  its  provisions  to  take  stock  in  that  company  and 
pay  for  it  in  county  bonds  just  as  Forsyth  county  had  done.** 
180  U.  S.  529,  41;  L.  Ed.  654,  21  Sup.  Ct.  Rep.  467. 

Another  principle  announced  in  our  former  opinion  was 
that  the  rights  of  the  parties  were  to  be  determined  by  the 
law  of  the  state  as  it  was  declared  by  the  state  court  to  be  at 
the  time  the  bonds  were  issued  in  the  name  of  the  county  and 
put  upon  the  market. 

As  indicating  some  of  the  points  left  undecided,  we  make 
this  extract  from  our  opinion : 

**We  have  referred  fully  to  the  Hill  and  Belo  Cases  because 
of  the  earnest  contention  of  learned  counsel  that  under  the 
law  of  North  Carolina,  as  declared  in  those  cases  before  the 
bonds  in  question  were  made,  the  ordinance  of  1868,  without 
the  aid  of  subsequent  legislation,  gave  full  power  to  Wilkes 
county  to  issue  such  bonds.  This  view  saggests  various 
questions  as  to  the  scope  and  efiect  of  that  ordinance.  As- 
suming, as  we  must,  that  the  Belo  and  Hill  Cases  held  that 
the  ordinance  of  1868  remained  in  force  after  the  adoption  of 
the  Constitution,  did  the  general  power  given  by  that  ordi- 
nance to  the  Northwestern  Railway  Company  to  construct  a 
railroad  from  its  eastern  terminus,  'running  by  way  of  Salem 
and  Winston,  in  Forsyth  county,  to  some  point  in  the  north- 
western boundary  line  of  the  state,  to  be  hereafter  determined, ' 
invest  Wilkes  county  with  authority  to  subscribe  to  the  stock 
of  the  company  and  to  issue  bonds  in  payment  of  such  sub- 
scription? Was  Wilkes  county  in  the  same  category  with 
Forsyth  county  ?  Was  the  route  of  the  road  northwest  of 
Salem  and  Winston  to  some  point  in  the  northwestern 
boundary  line  of  the  state  to  be  determined  by  the  legislature  or 
by  the  company?  If  by  the  legislature,  was  that  route  ever  de- 
termined otherwise  than  by  the  act  of  1879,  which  has  been  ad- 
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judged  never  to  have  become  a  law  of  the  state?  Did  Wilkes 
county  have  authority,  under  the  ordinance  of  i868  alone, 
to  aid,  by  a  subscription  of  stock  and  bonds,  the  construction 
of  the  second  division  of  the  road  referred  to  in  the  act  of 
1879,  extending  from  the  towns  of  Winston  and  Salem,  up  the 
valley  of  the  Yadkin  by  way  of  Jonesville  and  Wilkesboro,  in 
the  county  of  Wilkes,  to  Patterson's  Factory,  in  the  county  of 
Caldwell?  These  are  matters  about  which  we  do  not  feel 
disposed  to  express  an  opinion  under  the  very  general  and 
indefinite  questions  certified -from  the  circuit  court  of  appeals. 
Nor  do  we  deem  it  proper  to  express  any  opinion  as  to  the 
scope  and  the  effect  upon  the  rights  of  the  parties  of  §8  1996, 
I997»  1998.  and  1999  of  the  Code  of  North  Carolina.  The 
certified  questions  do  not  directly  or  explicitly  relate  to  any 
question  arising  under  those  sections  of  the  Code;  and  it  is 
not  appropriate  that  this  court  should,  under  the  questions 
certified,  consider  and  determine  the  entire  merits  of  the 
case/*     i8o  U.  S.  532,  45  L.  Ed.  655,   21   Sup.   Ct.  Rep.  468. 

That  the  qualified  voters  of  Wilkes  county  gave  their 
sanction  to  a  subscription  to  the  capital  stock  of  the  North- 
western North  Carolina  Railroad  Company;  that  the  bonds 
in  suit  are  part  of  those  issued  in  payment  of  such  sub- 
scription; that  stock  was  issued  to  the  county  to  the  full 
amount  subscribed;  that  the  road  desired  by  the  people  of  the 
county  was  constructed  and  is  in  operation ;  that  for  many 
years  the  county  paid  interest  upon  the  bonds;  and  that  the 
plaintiff  purchased  the  bonds  in  suit  for  value  and  in  good 
faith;  these  propositions  are  not  disputed.  However  strongly 
these  facts  appeal  to  every  one's  sense  of  right  and  justice, 
they  do  not  estop  the  county  from  raising  the  question  of  its 
power  to  have  made  the  subscription  and  issued  the  bonds 
in  question.  We  repeat  what  was  said  in  the  former  opin- 
ion,— indeed,  what  has  been  held  in  many  previous  decisions, 
— that,  if  there  was  an  absolute  want  of  power  to  issue  the 
bonds  in  question,  every  purchaser  of  them  was  charged,  in 
law,  with  notice  of  that  fact,  and  could  not  look  to  the  county 
in  whose  name  they  were  issued.  Such  power  could  not  be 
created  by  mere  recitals  in  the  bonds. 

Did  the  county  of  Wilkes  have  power  to  issue  these  bonds? 
The  plaintiff  insists  that  the  county  had  double  legislative 
authority  for  issuing  them; — first,  under  the  ordinance  of  1868 
incorporating  the  Northwestern  North  Carolina  Railroad 
Company;  second,  under  the  above  sections  of  the  Code  of 
North  Carolina  of  1883. 

We  have  seen  that  the  time  the  bonds  were  issued  the  ordi- 
nance of  1868  was  in  force  and  gave  power  to  counties  em- 
braced by  its  provisions  to  take  stock  in  the  Northwestern 
North  Carolina  Railroad  Company  and  pay  for  it  in  county 
bonds.  This  was  held,  in  our  former  opinion,  to  be  taken  as 
the  law  of  North  Carolina,  because  so  declared  by  the 
supreme  court  of  that  state  when  the  bonds  were  issued,  and 
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therefore  as  the  law  by  which  the  rights  of  the  parties  were 
to  be  determined.  So  that  the  vital  inquiry,  on  this  part  of 
the  case,  is  whether  the  road  in  question  was  embraced  by 
the  provisions  of  the  ordinance  of  i868,  and  therefore  one 
that  could  be  aided  under  that  ordinance  by  county  subscrip- 
tions and  bonds.  If  so,  Wilkes  county  was  plainly  in  the 
same  category  as  Forsyth  county,  and  its  bonds  (issued  in 
payment  of  the  subscription  made  by  it)  must  be  sustained  as 
valid  upon  the  same  grounds  as  the  supreme  court  of  North 
Carolina  approved  in  reference  to  the  bonds  issued  by  Forsyth 
county. 

Turning  now  to  the  ordinance  of   i868,  we  find  that  the 
Northwestern  North  Carolina  Railroad   Company  was  incor- 
porated to  construct  a  railroad  of  one  or  more   tracks  ''from 
some   point  on  the  North   Carolina   Railroad   between  the 
towns  of  Greensboro  and     Lexington,   running  by  way  of 
Salem  and  Winston  in  Forsyth  county  to  some  point  in  the 
northwestern    boundary  line   of  the  state,   to  be  hereafter 
determined.'*     No  question  arises  in  the  present  case  as  to 
the  route  adopted  for  the  road  that  was  constructed  from  its 
beginning  point  or  eastern  terminus  to  Salem  and   Winston, 
two  towns  near  each   other.     It  was  mandatory   under  the 
ordinance  that  the  road  should  run  by  the  way  of  Salem  and 
Winston.     The  road  that  Wilkes  county  desired  to  be  built 
was  from   Salem  and  Winston  to  Wilkesboro.     That  was  the 
road  in  aid  of  the  construction  of  which  its  bonds  were  issued. 
If  a  road  from  Salem  and  Winston  to  Wilkesboro  was  substan- 
tially in  the  direction  of  "the  northwestern  boundary   line   of 
the  state,"  then  it  would  be  one  authorized  by  the  ordinance 
of  i868.     The  ordinance  did  not  fix  the  particular  point  in  the 
northwestern  boundary  at  which  the  northwestern  terminus 
of  the  road  should  be  established.     It  was  some  point,  on 
that  boundary,  to  be  thereafter  determined.     Unless  the  legis- 
lature interfered   and  itself  fixed  the  northwestern  terminus 
of  the  road,  the  railroad  company  had  the  power  to  establish 
it  at  its  convenience  or  as  the  necessities  of  the  situation  re- 
quired, taking  care  that  whatever  route  was  adopted  the  road 
as  constructed  from  time  to  time  was  to  be,  substantially,    in 
the  direction  of  some  point   in  what  was  reasonably   to  be 
deemed  the  northwestern  boundary   line  of  the  state.     Un- 
doubtedly those  interested  in  the  enterprise,  as  well  as  the 
convention,  contemplated    that  the    road    would   be    built 
mainly  by  money  derived  from   municipal  subscriptions  and 
bonds.    The  railroad  company  was,   therefore,  left  free  to 
adopt  a  general  route  that  would  take  the  road  "near  or 
through"  such  counties  as  would  aid  the  enterprise — no  con- 
dition as  to  route  being  imposed  except  that  the  road  should 
be  in  the  direction  of  some  point  on  the  northwestern  boundary 
line  of  the  state.     The  authority  of  counties,  by  subscription 
of  stock  and  bonds,  to  aid  in  the  construction  of  a  part  of  the 
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roid,  did  not  depend  upon  the  northwestern  terminus  being: 
first  established.  If  a  county  had  authority,  under  any  cir- 
cumstances, to  subscribe  stock  and  issue  bonds,  that  authority 
could  be  exercised  with  reference  to  that  part  of  the  road  in 
which,  by  reason  of  its  location,  it  was  immediately  con- 
cerned. We  are  of  opinion  that  the  part  of  the  Northwestern 
North  Carolina  Railroad  which  is  here  in  question  was,  in  a 
substantial  sense,  in  the  direction  of  some  points  in  the  north- 
western boundary  line  of  the  state, — due  regard  being  had  to 
the  physical  nature  of  the  country  through  which  it  was  to 
pass.     The  contention  to  the  contrary  cannot  be  sustained. 

Looking  further  into  the  ordinance  of  i868,  we  find  that  it 
contemplated  and  authorized  subscriptions  by  counties.  It 
provided  that  all  counties  and  towns  subscribing  stock  to  said 
company  should  do  so  in  the  same  manner  and  under  the 
same  rules,  regulations,  and  restrictions  as  were  set  forth  and 
prescribed  in  the  charter  of  the  Atlantic  &  North  Carolina 
Railroad  Company  for  the  government  of  such  towns  and 
cities  as  were  then  allowed  to  subscribe  to  the  capital  stock  of 
that  company.  Reading  those  provisions  of  the  charter  of 
the  Atlantic  &  North  Carolina  Railroad  Company  into  the 
ordinance  of  i868,  it  is,  we  think,  clear  that  any  county  near 
or  through  which  the  Northwestern  North  Carolina  Railroad 
might  pass  (in  the  direction  of  some  point  in  the  northwestern 
boundary  line  of  the  state)  could  subscribe  stock  to  be  paid 
for  by  its  bonds,  provided,  always,  that  the  subscription  was 
first  approved  by  a  majority  of  the  qualified  electors  of  the 
county  voting  upon  the  question  of  subscription.  All  these 
conditions  were  met  in  the  case  of  Wilkes  county.  The 
qualified  voters  sustained  the  proposition  to  subscribe,  and 
there  is  no  substantial  ground  upon  which  to  rest  the  conten- 
tion that  the  county  was  without  power,  under  the  ordinance 
of  1 868,  to  make  the  subscription  in  question  and  to  issue  its 
bonds  in  payment  therefor. 

Other  questions  relating  to  the  ordinance  of  i868  were  dis- 
cussed by  counsel,  but  in  the  view  we  take  as  to  its  scope  and 
meaning  those  questions  need  not  be  noticed  in  this  opinion. 

The  appellees  further  insist  that  ample  authority  to  issue 
the  bonds  in  suit  is  also  found  in  §§  1996,  1997,  ic^,  1999,  and 
2000  of  the  Civil  Code  of  North  Carolina. 

We  do  not  deem  it  necessary  to  determine  the  scope  of  those 
sections,  for,  as  we  have  seen,  Wilkes  county,  independently 
of  those  sections,  had  authority  under  the  ordinance  of  1868 
to  make  the  subscription  and  issue  the  bonds  here  in  question. 
And  this  conclusion  rests  upon  the  law  of  North  Carolina  as 
declared  by  the  supreme  court  of  the  state  to  have  been  at 
the  time  Wilkes  county  made  its  subscription  and  issued  its 
bonds.     This  is  sufficient  to  dispose  of  the  case. 

The  judgment  is  affirmed. 
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{Supreme  Court  of  Indiana^  May  26 ^  1903.) 

[67  N.  E.  Rep.  519.  | 

Railroads— Judgment — Payment — Garnishment  of  Agent — Nature  of 
Proceeding— Judgment  against  Agent. 
Burns'  Rev.  St.  1901,  §  834a,  provides  that,  when  a  judgment  against 
a  railroad  company  operating  a  line  through  the  state  shall  remain  un- 
paid for  a  year,  the  creditor  may  file  a  complaint  alleging  such  facts* 
and  cause  summons  to  l>e  served  on  the  railroad  company,  whereupon 
the  court  shall  order  the  issuance  of  a  writ  for  any  employee  of  the  road 
to  appear  and  answer  as  to  the  amount  of  money  in  his  hands  belonging 
to  the  company,  and  the  probable  amount  of  money  receivable  by  him, 
and,  if  such  agent  shall  answer  that  he  had  been  in  constant  receipt  of 
money  as  such  agent,  the  court  shall  order  him  to  pay  into  the  clerk's 
office  such  portions  thereof,  not  exceeding  one*half ,  as  the  court  may 
deem  just,  until  the  judgment  is  paid  :  held,  that  such  proceeding  was 
quasi  in  rem  in  the  nature  of  garnishment,  and  where  no  writ  was  is- 
sued against  an  agent,  and  he  did  not  answer  concerning  funds  in  his 
hands,  or  which  would  probably  come  into  his  hands,  there  was  no  res 
within  the  court's  jurisdiction  to  sustain  a  judgment  ordering  such 
agent  to  pay  a  certain  amount  out  of  funds  coming  into  his  hands  as 
such,  until  plaintiff's  iudgment  was  satisfied. 

Appeal  from  Circuit  Court,  Tipton  County;  W.  W.  Mount, 
Judge. 

Action  by  Solomon  Witt  against  the  Chicago  &  South- 
eastern Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Transferred  from  appellate 
court  under  Burns'  Rev.  St.  1901,  §  I337u.     Reversed. 

W.  R.  Crawford,  U.  C.  Stover,  and  Oglebay  &  Oglebay,  for 
appellant. 
L.  S.  Baldwin,  for  appellee. 

GILLETT,  J.  This  action  was  commenced  by  appellee 
in  Hamilton  county  on  the  6th  day  of  June,  1899.  His  com- 
plaint charges  that  appellant  is  a  railroad  corporation  organ- 
ized under  the  laws  of  the  state  of  Indiana;  that  it  owns  and 
operates  a  railroad  through  said  county  of  Hamilton;  that 
on  the  2d  day  of  June,  1898,  appellee  duly  recovered  a  judg- 
ment against  appellant  in  the  circuit  court  of  said  county  in 
the  sum  of  $943.35,  with  costs,  which  judgment  is  in  full  force, 
unappealed  from,  and  wholly  unpaid,  and  that  thereafter  an 
execution  was  duly  issued  on  said  judgment,  directed  to  the 
sheriff  of  said  county,  who  made  a  return  thereon  of  no  prop- 
erty found.  Prayer,  that  a  writ  issue,  directed  to  the  sheriff  of 
said  county,  for  the  agents,  conductors,  and  employees  of  appel- 
lant, commanding  each  to  appear  and  answer  as  to  the  amount 
of  money  in  his  hands  belonging  to  it,  and  also  as  to  the  prob- 
able amount  that  would  come  into  his  hands  as  such  agent,  and 
for  all  other  proper  relief.  Process  was  duly  served  upon  appel- 
lant, and,  after  unsuccessfully  demurring,  it  filed  answer  in  gen- 
eral denial  to  the  complaint.  The  venue  W9s  changed  to  the 
court  below,  where  the  cause  was  submitted,  and,  pursuant  to 
request,  the  court  afterwards  filed  its  special  findings  of  facts, 
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together  with  its  conclusions  of  law.  Judgment  was  ren- 
dered that  appellee  recover  of  appellant  the  sum  of  $1,102.25, 
together  with  his  costs,  and  that  one  G.  N.  Horton,  as  agent 
of  appellant,  pay  into  the  office  of  the  clerk  of  the  Tipton 
circuit  court  the  sum  of  $50  per  month,  out  of  the  funds  com- 
ing into  his  hands  as  such  agent,  until  said  judgment  should 
be  fully  paid. 

It  is  evident  that  the  court  below  erred  in  its  conclusions  of 
Inw.  The  complaint  is  founded  on  the  act  of  April  27,  1899, 
p.  120  (section  834a,  Burns'  Rev.  St.  1901).  The  proceed- 
ing is  to  a  considerable  extent  analogous  to  a  proceeding  in 
garnishment.  It  is  quasi  in  rem.  Brown  on  Jurisdiction, 
§71;  14  Amer.  and  Eng.  Ency.  of  Law,  742.  The  statute 
does  not,  however,  contemplate  that  a  judgment  shall  be  taken 
against  the  debtoi  beyond  the  enforcement  of  the  writ;  and 
in  a  case  of  this  kind,  where  no  writ  has  issued  against  the 
agent,  and  where  he  has  not  answered  concerning  funds  in  his 
hands,  or  as  to  the  amount  that  will  probably  come  into  his 
hands,  it  is  clear  that  there  has  been  no  sequestration,  and 
that,  therefore,  there  was  no  res  on  which  to  base  an  effective 
order  in  aid  of  the  judgment  plaintiff.  See  2  Shinn  on  Attach- 
ment and  Garnishment,  g  610;  Drake  on  Attachment,  §§89a, 
452a;  Waples  on  Attachment  and  Garnishment,  g  64^.  It  is 
true  that  the  debtor  appeared  to  the  action,  but,  as  long  as 
there  was  no  subject-matter  before  the  court  on  which  it 
could  base  a  judgment — the  debtor  not  being  personally  lia- 
ble— any  attempted  adjudication  that  the  court  might  make 
was  necessarily  void.  The  further  questions  in  this  case  need 
not  be  decided. 

Judgment  reversed,  and  trial  set  aside,  with  an  order  to  dis- 
miss the  proceedings  unless  appellee  files  an  intervening 
motion  that  a  writ  issue  requiring  some  agent  of  appellant  to 
answer,  as  provided  by  statute. 


DoLAN  ei  al.  v.  New  York  &  H.  R.  Co.  ei  al, 

{Court  of  Appeals  of  New  Ywk^  June  9,  i^s.) 

[67  N.  EJ.  Rep.  612.] 

Eminent  Domain— Railroads — Erection  of  Viaduct— Station  Grounds. 
Though  the  owners  of  land  abutling-  on  Park  avenue,  in  the  city  of 
New  York,  cannot  maintain  a  suit  to  restrain  the  operation  of  the  New 
York  A  Harlem  Railroad  Company  on  the  viaduct  erected  by  it  under 
Laws  1892,  p.  694,  c.  337,  and  to  recover  damages  to  the  fee  and  rental 
value  of  the  property,  they  can  recover  such  damag'es  where  the  station 
houses  of  the  company  occupy  more  of  the  street  than  the  viaduct,  and 
deprive  the  owners  of  their  easements  of  light  and  air. 

Appeal  from    Supreme  Court,   Appellate   Division,    First 
Department. 

Action  by  Nora  Dolan  and  others  against  the  New  York  & 
Harlem  Railroad  Company  and  others.     From  a  judgment  of 
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the  Appellate  Division  {jj  N;  Y.  Supp.  815)  affirming  a  judg- 
ment for  plaintiffs,  defendants  appeal.     Reversed. 

Ira  A.  Place  and  Thomas  Emery,  for  appellants. 

George  C.  Lay  and  William  A.  Keener,  for  respondents. 

HAIGHT,  J.  This  is  one  of  a  group  of  actions  brought  by 
the  abutting  owners  on  Park  avenue  in  the  city  of  New  York 
to  restrain  the  maintenance  and  operation  of  the  defendants' 
railroads  upon  the  viaduct  structure  through  that  street,  or, 
as  an  alternative,  to  recover  damages  resulting  to  the  fee  and 
rental  value  of  the  premises.  The  plaintiff's  premises  are 
situated  on  Park  avenue,  between  124th  and  125th  streets, 
abutting  upon  the  defendant's  railroad  stations  at  125th  street. 
The  station  is  upon  the  viaduct  structure,  widened  out  so  as 
to  provide  a  suitable  platform  on  which  passengers  may  enter 
or  alight  from  trains,  and  is  reached  by  stairways  from  the 
street. 

The  complaint  in  this  action  demands  judgment  that  the 
defendants  be  enjoined  from  maintaining  a  station,  platform, 
and  appurtenance  thereto,  in  front  of  the  plaintiffs'  premises, 
as  well  as  that  of  the  elevated  railroad  structure.  The  trial 
court  awarded  judgment  in  favor  of  the  plaintiffs  for  fee  and 
rental  damages,  which  included  the  damages  suffered  by  rea- 
son of  the  operation  of  the  defendants'  trains  upon  the 
viaduct.  Forthis  reason  the  judgment  must  be  reversed, 
upon  the  authority  of  Muhlker  v.  New  York  &  Harlem  Rail- 
road Co.,  173  N.  Y.  549,  66  N.  E.  558,  and  Fries  v.  New  York 
&  Harlem  Railroad  Co..  169  N.  Y.  270,  62  N.  E.  358.  The 
only  question  remaining  to  be  determined  upon  this  review  is 
as  to  whether  the  complaint  should  be  dismissed,  or  a  new 
trial  granted,  and  the  determination  of  that  question  involves 
an  inquiry  as  to  whether  the  plaintiffs  can  recover  damages 
by  reason  of  the  construction  and  maintenance  of  the  defend- 
ants' depot  at  that  place. 

Prior  to  1892  the  defendants  had  acquired  the  right  to 
maintain  and  operate  their  railroad  through  Park  avenue  in  a 
subway  or  cut  bounded  on  either  side  by  walls  of  masonry. 
This  not  only  prevented  the  use  of  a  large  poition  of  the 
street  for  municipal  purposes,  but  it  also  seriously  interfered 
with  the  passage  of  teams  between  those  portions  of  the  city 
lying  on  opposite  sides  of  Park  avenue.  Under  these  circum- 
stances, the  Legislature  enacted  chapter  339,  p.  694,  of  the 
Laws  of  1892.  By  this  act  a  board  was  created  to  erect  a 
steel  viaduct  through  Park  avenue  from  i  nth  street  to  the 
Harlem  river,  and  after  its  completion  the  defendants  were 
required  to  run  their  trains  over  the  viaduct.  Tue  cut  in  the 
street  was  then  required  to  be  filled,  and  the  surface  paved. 

The  evident  purpose  of  this  legislation  was  to  open  up  Park 
avenue  as  a  street  through  its  entire  width,  and  to  facilitate 
travel  across  the  same  between  the  portions  of  the  city  lying 
on  either  side  of  the  street.  This  was  a  public  improvement 
effected  through  a  governmental    agency,    over  which  the 
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defendants  were  given  no  voice  or  power  to  control  the  opera-^ 
tions  of  the  board.  It  was  consequently  held  in  the  cases  to 
which  we  have  referred  that  the  defendants  were  not  liable 
for  the  damages  resulting  to  abutting  property  owners  from 
the  operation  of  their  trains  on  the  viaduct.  The  same  statute 
further ''authorized  and  permitted*' the  defendants,  at  their 
election,  to  erect  station  houses  on  both  sides  of  the  railroad 
at  125th  street,  with  platforms  extending  from  the  north  line 
of  124th  street  to  the  south  line  of  125th  street.  This  statute 
was  amended  by  chapter  594,  p.  715,  of  the  Laws  of  i8s^, 
in  which  the  defendants  were  not  only  authorized,  but  di- 
rected, to  erect  and  maintain  such  stations;  specifically 
specifying  the  size,  place,  and  character  of  the  structure. 

It  is  contended  on  behalf  of  the  defendants  that  inasmuch 
as  they  were  compelled  to  construct  the  stations,  under  the 
amendment  of  the  act,  they  are  relieved  from  liability  for 
damages  to  abutting  owners  of  property,  upon  the  same- 
theory  and  for  the  same  reasons  that  they  have  been  relieved 
from  liability  for  the  construction  of  the  viaduct.  But  we 
think  there  is  a  controlling  distinction  between  this  and  the 
former  cases,  and  that  our  decisions  in  the  Fries  and  Muhlker 
Cases  have  no  application.  In  those  cases,  as  we  have  seen, 
the  government  built  the  structure  for  the  purpose  of  effecting 
a  great  public  improvement.  In  this  case  the  government  re- 
quires the  defendants  to  provide  suitable  and  piioper  facilities 
.to  enable  their  patrons  to  safely  and  conveniently  enter  and 
alight  from  their  trains.  A  railroad  corporation,  in  accept- 
ing a  charter  from  the  state,  impliedly  undertakes  to-  afiord 
reasonable  and  proper  facilities  for  the  transportation  of  pas- 
sengers and  freight;  and,  if  it  neglects,  it  may  be  compelled 
to  discharge  its  duty  in  this  regard.  Under  the  general  rail- 
road law  the  construction  and  maintenance  of  depots  are  com- 
mitted to  the  judgment  of  the  railroad  commissioners,  who 
are  empowered  to  direct  as  to  the  station  houses  and  terminal 
facilities  that  shall  be  provided.  Under  the  amendment  of 
1896,  the  Legislature,  so  far  as  these  defendants  are  con- 
cerned, in  Park  avenue,  has  superseded  the  railroad  com- 
missioners, and  has  by  act  specified  the  character,  size,  and 
location  of  the  stations,  and  that  is  all.  To  our  minds,  the 
situation  is  not  different  from  that  which  would  be  presented 
if  the  railroad  commissioners  had  required  a  depot  and 
terminal  facilities  at  any  other  point  upon  the  defendants' 
lines.  If,  in  complying  with  such  requirements,  additional 
lands  should  be  required,  it  would  become  the  duty  of  the 
railroad  company  to  acquire  the  same  and  pay  therefor.  So 
in  the  case  under  consideration.  If  the  station  houses  occupy 
more  of  the  street  than  the  viaduct,  and  tend  to  deprive  the 
plaintiffs  of  their  easements  of  light,  air,  and  access,  we  think 
the  defendants  should  pay  therefor.  The  station  houses  are 
not  constructed  by  the  government  for  the  purpose  of  accom- 
plishing a  public  improvement,  but  are  required  by   the  gov— 
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ernment  to  be  constructed  by  the  railroad  companies,  under 
their  implied  contract  with  the  state,  to  afford  suitable  and 
proper  facilities  for  the  accommodation  of  their  own  patrons. 

While  no  damages  could  be  awarded  by  reason  of  the  con- 
struction of  the  viaduct,  or  of  the  operation  of  the  trains  of 
the  defendants  thereon*  both  fee  and  rental  damages  may  be 
awarded,  if  suffered  in  consequence  of  the  station  houses. 
We  consequently  conclude  that  a  new  trial  should  be  ordered. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

PARKER,    C.  J.,    and   O'BRIEN,    MARTIN,   CULLEN, 
^nd  WERNER,  JJ.,  concur.     GRAY,  J.,  not  sitting. 
Judgment  reversed. 

DoLAN  V.  Chicago,  M.  &  St,  P.  Ry.  Co. 

{Supreme   Court  of  Wisconsin^  June  i8,  igoj.) 

[95  N.  W.  Rep.  385.] 

fiailroads — Maintenance  of  Stockyards— Nuisance — Evidence. 

Under  Rev.  St.  1898,  §  1898,  requiring-  every  railroad  company  to  re- 
ceive and  transport  frei^lit  tendered  for  shipment,  and  to  provide  suit* 
able  facilities  for  receiving  the  same,  at  any  of  its  stations,  and  sections 
1801  and  1799a,  requiring  such  company  to  maintain  a  station  at  every 
village  through  which  the  road  passes,  and  to  receive  for  carriage  all 
live  stock  offered  from  February  1st  to  September  30th,  and  properly 
transport  the  same,  the  maintenance  of  stockyards  near  railroad  sta- 
tions is  necessary,  and  no  recovery  can  be  had  against  a  railroad  com- 
pany on  the  ground  that  such  a  stockyard  is  a  nuisance,  without  showing 
that  the  location  of  the  yard  was  not  a  reasonably  proper  one,  or  that 
the  company  did  not  use  reasonable  diligence  in  preventing  unhealthy 
conditions  and  unpleasant  noises  therein. 


On  an  issue  as  to  whether  railroad  stockyards  are  a  nuisance,  evi- 
dence that  there  is  no  other  reasonably  convenient  and  practicable  loca- 
tion for  the  yards  is  admissible. 

Appeal  from  Circuit  Court,  Monroe  County;  J-  J.  Fruit, 
Judge. 

Action  by  P.  Dolan  against  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

This  is  an  action  to  recover  damages  for  an  alleged  nuisance, 
and  to  procure  the  abatement  thereof.  The  action  was  tried 
before  the  court  and  a  jury.  The  evidence  showed  that  for 
more  than  20  years  the  defendant  has  owned  and  occupied  a 
railway  passing  through  the  village  of  Cashton,  Monroe 
county,  and  has  maintained  and  used  at  said  village,  upon  its 
grounds,  stockyards  for  the  receiving  and  shipping  of  live 
stock  over  its  road ;  that  the  stockyards  consist  of  pens  and 
covered  sheds;  that  the  plaintiff  owns  and  occupies  a  dwelling 
house  across  a  66-foot  street  from  the  stockyards,  which  he 
acquired  a  considerable  time  after  the  establishment  of  the 
yards.    The  plaintifl^s  claim  is  that  the  stockyards  were  so 
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used  as  to  constitute  a  nuisance  to  himself  and  his  family,  by 
reason  of  offensive  odors  and  noises  therefrom.  The  follow- 
ing special  verdict  was  rendered  by  the  jury:  "Question  i. 
Has  the  defendant  railway  company  frequently,  between 
October  i,  1898,  and  August  14,  1901,  bv  the  maintenance 
and  use  of  its  stockyards,  sent  over,  or  permitted  to  be  sent 
over,  upon  the  premises  of  the  plaintiff,  disagreeable  and 
offensive  odors,  to  such  an  extent  as  to  materially  interfere 
with  the  physical  comfort  of  the  plaintiff  and  his  family  in 
the  occupancy  of  said  premises?  Answer.  Yes.  Question  2. 
Did  disagreeable  and  offensive  noises  frequently  come  from 
the  stock,  when  in  such  stockyards,  to  the  plaintiff's  premises, 
between  October  i,  1898,  and  August  14,  1901,  to  such  an  ex- 
tent as  to  materially  interfere  with  the  physical  comfort  of  the 
plaintiff  and  his  family  in  the  occupancy  of  said  premises? 
Answer.  Yes.  Question  3.  Were  t)iere  any  acts  of  copulation 
among  the  stock  when  in  such  stockyards,  between  October 
I,  1898,  and  August  14,  1901 ;  and,  if  so,  were  such  acts  of 
such  frequent  occurrence,  and  so  open  to  the  view  of  the  plain- 
tiff and  his  family,  as  to  materially  cause  physical  discomfort 
to  the  plaintiff  and  his  family  in  the  occupancy  of  his  said 
premises?  Answer,  No.  Question  4.  Was  the  illness  of  the 
plaintiff's  wife  in  the  fall  and  winter  of  1898  and  1900  caused 
by  any  of  the  odors  or  noises  which  may  have  at  any  time 
come  from  such  stockyards,  or  from  any  other  cause  or  causes 
occurring  in  or  in  connection  with  the  use  and  maintenance  of 
such  stockyards?  Answer.  (Answered  by  the  Court.)  No. 
Question  5.  If  the  court  shall  finally  determine  that  the  plain- 
tiff shall  recover  in  this  action,  at  what  sum  do  you  assess  his 
damages?  Answer.  $144.75."  Amotion  for  a  new  trial  by 
the  defendant  was  overruled,  and  judgment  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

Masters  &  Graves  and  H.  H.  Field,  for  appellant. 
F.  V.  McManamy,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts).  This  is  an  action 
at  law,  under  section  3180,  Rev.  St.  1898,  to  recover  damages 
for,  and  secure  the  abatement  of,  a  nuisance.  The  alleged 
nuisance  consists  of  stockyards  maintained  by  the  defendant 
upon  its  depot  ground  at  the  village  of  Cashton,  from  which 
offensive  and  injurious  odors  and  noises  are  said  to  proceed, 
to  the  great  discomfort  of  the  plaintiff  and  his  family.  The 
evidence  was  entirely  sufficient  to  sustain  the  findings  of  the 
jury,  and  the  questions  presented  are  purely  questions  of  law. 

The  defendant  is  a  railway  company  duly  chartered  and 
operating  a  railroad.  It  is  bound  by  positive  requirement  of 
law  to  receive  and  transport  freight  tendered  to  it  for  ship- 
ment, and  provide  suitable  facilities  for  receiving  and  handling 
the  same  at  any  of  its  stations.  Rev.  St.  1898,  §  1798.  It  is 
also  required  to  maintain  a  station  at  every  village  through 
which  it  passes  which  has  a  post  office  and  a  population  of 
200  people  or  more.     Id.  §  1801.     It  must  receive  for  carriage 
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all  live  stock  offered  to  it  from  February  ist  to  September 
30th,  inclusive,  and  properly  transport  the  same  over  its  road. 
Id.  §  1799a.  In  order  to  discharge  the  statutory  duty  of  receiv- 
ing and  transporting  live  stock,  it  must  have  facilities  for  the 
purpose  at  its  stations,  or  in  some  convenient  place  within  a 
reasonable  distance.  Inarmuch  as  it  cannot  have  a  train 
ready  at  all  times  to  immediately  receive  and  transport  the 
stock  offered,  it  must  necessarily  have  yards  or  inclosures  in 
which  the  animals  may  be  kept  until  they  can  be  taken  away 
in  the  regular  course  of  the  operation  of  the  road.  That 
offensive  smells  and  unpleasant  noises  will  inevitably  come 
(rom  such  yards,  when  in  use,  is  matter  of  common  knowl- 
edge. The  skill  of  man  has  not  yet  devised  means,  within 
the  bounds  of  reasonable  expense  and  diligence,  by  which 
these  disagreeable  results  can  be  wholly  avoided.  It  must 
follow  that,  if  a  railway  company  exercises  reasonable  and 
proper  diligence  and  care  in  the  location  of  its  yards  and  in 
their  management,  it  has  performed  its  whole  duty.  Impos- 
sibilities cannot  be  required.  Duties  cannot  be  imposed,  and 
punishments  inflicted,  simply  because  the  duties  have  been 
performed.  If  injury  results  to  others,  it  must  in  such  case 
be  damnum  absque  injuria.  The  same  rule  must  apply  which 
applies  to  noise  and  smoke  and  steam  resulting  from  the 
operation  of  the  railroad.  If  these  annoyances  result  simply 
from  the  necessary  and  proper  operation  of  the  road,  they 
must  be  borne.  If  the  company  use  the  best  and  most  im- 
proved devices  to  prevent  injury  to  others,  it  is  protected  by 
its  franchises.  If  it  is  negligent  in  this  regard,  it  must  respond 
in  damages,  if  a  nuisance  is  thereby  created.  2  Wood  on 
Nuisances  (3d  £d.)  §  755.  So,  in  the  case  of  stockyards,  the 
railway  company  must  use  all  reasonable  diligence  in  the 
location  of  its  yards,  to  avoid  injury  to  others,  and  must  man- 
age them  with  approved  methods,  using  all  reasonable  skill 
to  prevent  their  becoming  a  nuisance.  It  cannot  unnec- 
essarily or  unreasonably  locate  its  yards  in  close  proximity  to 
dwellings  or  business  houses,  to  their  injury,  without  incur- 
ring liability.  It  must,  doubtless,  in  order  to  perform  its 
duty,  place  the  yatds  in  a  reasonably  practicable  and  conven- 
ient location  in  the  vicinity  of  its  station,  for  the  reception 
and  shipping  of  cattle,  but  it  must  at  the  same  time  place 
them  where  they  will  do  the  least  possible  injury  to  others.  If 
these  requirements  be  fulfilled,  and  if  the  yards  be  operated 
without  negligence,  and  with  that  skill  and  diligence  to  avoid 
noise  and  noxious  smells  therefrom  which  the  importance  of 
the  duty  demands,  there  can  be  no  liability,  even  though  in- 
jury may  result  to  others.  Such  injury,  like  many  others,  is 
simply  one  of  the  penalties  we  have  to  pay  for  the  conveniences 
of  modern  methods  of  transportation. 

Much  reliance  was  placed  by  the  plaintiff  upon  B.  &  P.  Ry. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27 
L.  Ed.  739,  and  Anderson  v.  C,  M.  &  St.  P.  Ry.  Co.,  85 
Minn.  337,  88  N.  W.  looi.     In  the  first  of  these  cases  a  rail- 
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road  company  had  constructed  a  roundhouse  and  machine 
shop  next  to  a  church,  and  the  noise  seriously  disturbed  the 
religious  exercises.  This  was  held  to  be  an  actionable  nui- 
sance, but  the  fact  plainly  appeared  in  the  case  that  the  loca- 
tion was  unreasonable,  and  that  there  were  many  other  places 
in  the  city  where  the  shop  could  have  been  placed,  and  answer 
all  railroad  purposes  fully  as  well.  These  being  the  facts,  it 
was  held  that  the  shop  so  situated  was  a  nuisance,  and  that, 
whatever  rights  were  conferred  on  the  railroad  company  by 
its  charter,  they  were  subject  to  the  qualification  that  their 
works  should  not  be  so  placed  as  by  their  use  to  unreasonably 
interfere  with  and  disturb  the  comfort  of  others.  The  case 
goes  no  further,  and,  when  rightly  understood,  it  does  not 
antagonize  the  propositions  already  laid  down  in  this  opinion. 
The  second  case  cited  is  a  stockyards  case,  and  contains  lan- 
guage tending  to  justify  plaintiff's  position  here.  In  that 
case,  however,  the  evidence  established  the  fact  that  the  yards 
were  kept  in  an  absolutely  filthy  condition,  to  the  extent  that 
dead  animals  were  allowed  to  remain  in  them  and  become 
putrid.  In  view  of  these  facts,  the  opinion  must  be  read. 
The  court  said,  in  substance,  that  defendant's  claim  was  that 
it  had  a  right  to  select  any  place  on  its  right  of  way  for  the 
reception  and  shipment  of  stock,  but  that  it  could  not  be  con- 
ceded that  a  railroad  company  could  rightfully  create  noxious 
conditions  on  its  own  property  so  near  the  private  dwellings 
of  others  as  unnecessarily  to  interfere  with  the  health  of  the 
inmates.  Here  the  element  of  necessity,  which  must  mean 
reasonable  necessity  in  the  proper  conduct  of  its  business,  is 
plainly  recognized.  This  is  not  the  case  of  a  manufacturing 
company,  which  may  purchase  property  and  locate  its  works 
wherever  it  may  choose.  The  stockyards  must  be  adjacent  to 
the  railroad  line,  the  location  of  which  is  fixed,  and  they  must 
be  at  or  in  convenient  proximity  to  a  station.  It  will  not  do 
to  say  that  the  company  must  go  out  into  unsettled  districts 
in  the  country  for  its  stockyards,  for  this  is  to  say  that,  as 
soon  as  people  begin  to  reside  in  the  vicinity,  the  yards  must 
be  again  removed  to  some  more  secluded  spot,  and  so  on  ad 
infinitum. 

The  defendant  attempted  to  introduce  evidence  showing 
that  there  was  no  other  reasonably  convenient  and  practicable 
location  at  Cashton  for  the  yards,  but  the  evidence  was  ex- 
cluded. This  was  plainly  error.  I.  C.  R.  Co.  v.  Grabill,  50 
111.  241;  Dunsmore  v.  Ry.  Co.,  72  Iowa,  182,  33  N.  W.  456; 
Shirely  v.  Ry.  Co.,  74  Iowa,  169,  37  N.  W.  133,  7  Am.  St.  Rep. 
471.  The  verdict  fails  entirely  to  determine  the  fact  whether 
the  location  was  a  reasonably  proper  one,  and  also  fails  to 
find  whether  the  company  operated  the  yard  upon  approved 
methods,  and  used  reasonable  skill  and  diligence  in  prevent- 
ing unhealthy  conditions  and  unpleasant  noises  therein.  In 
the  absence  of  findings  on  these  questions,  the  judgment  can- 
not be  sustained. 

Judgment  reversed  and  action  remanded  for  a  new  trial. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        137 
Johnson  ei  al.  v.  Toledo,  S.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan  ^  June  30, 1903,) 

[95  N.  W.  Rep.  724.] 

Perishable  Shipments— Liability  for  Failure  to  Ice  Car— Negligence 
of  Connecting  Carrier.* 
Where  a  carrier  g^ave  a  bill  of  lading*  for  a  car  of  perishable  fruit  for 
atiipment  beyond  its  own  line,  reciting  the  receipt  of  the  goods  in  appar- 
ent good  order,  consigned  from  Michigan  to  another  state,  subject  to  the 
carrier's  liability  under  the  common  law  and  statutes  in  force  in  the  vari- 
ODS  states  throug-h  which  the  goods  might  pass,  and  that  the  car  was  to 
be  iced  at  G.  and  re- iced  as  often  as  necessary,  the  carrier  i&suing^  such 
bill  was  liable  for  damag'e  to  the  fruit  by  reason  of  its  failure  or  the 
failure  of  a  connecting-  carrier  to  keep  the  car  properly  iced. 

Same— SameT-Place  of  Injury— Question  for  Jury. 

Where,  in  an  action  against  a  carrier  for  injuries  to  fruit  shipped  under 
a  contract  requiring  that  the  cars  should  be  properly  iced  when  deliv- 
ered, there  was  some  evidence  that  the  cars  furnished  were  inadequately 
iced,  and  that  plaintifiFs  were  not  aware  of  the  fact  until  they  were  loaded, 
when  it  was  too  late  to  remedy  the  difficulty,  and  there  was  other  evi- 
dence that  the  cars  were  delayed  in  transit  on  defendant's  line,  whether 
the  injury  occurred  while  the  cars  were  on  defendant's  line  was  for  the 
jury. 

Same — Same. 

Where  a  bill  of  lading  for  the  shipment  of  fruit  provided  that  the  cars 
should  be  iced  at  G.  and  re-iced  as  often  as  necessary  thereafter,  the  fact 
that  plaintiffs  discovered  that  the  cars  were  insufficiently  iced  before  their 
departure  did  not  impose  a  responsibility  on  plaintiffs  or  relieve  defend- 
ant, if  plaintiffs  had  no  opportunity  to  remedy  the  situation,  and  l>elieved 
that  the  fruit  would  reach  G.  without  injury. 

Error  to  Circuit  Court,  Kent  County ;  Willis  B.  Perkins, 
Judge. 

Action  by  Charles  A.  Johnson  and  others  against  the  Toledo, 
Saginaw  &  Muskegon  Railway  Company.  From  a  judgment 
in  favor  of  defendant,  plaintifis  bring  error.     Reversed. 

Burlingame,  Belden  &  Orton,  for  appellants. 
E.  W.  Meddaugh  (Geer  &  Williams,  of  counsel),  for  appel- 
lee. 

HOOKER,  C.  J.  The  plaintiffs  have  appealed  from  a  ver- 
dict directed  in  favor  of  the  defendant.  They  were  copartners 
engaged  in  the  business  of  buying  and  shipping  fruit  at  Sparta. 
On  September  25th  the  defendant  sent  to  Sparta  two  refrigera- 
tor cars  for  their  use,  each  car  being  furnished  with  2,000  lbs. 
of  ice,  at  Greenville,  26  miles  distant.  Plaintiffs  began  load- 
ing these  cars  the  same  afternoon,  and  finished  the  next  morn- 
ing by  9  o'clock.  After  the  loading,  and  before  the  cars  left 
Sparta,  they  accepted  from  the  defendant's  agent  at  Sparta 
the  bills  of  lading  which  are  claimed  to  constitute  the  contract 
between  the  parties.     One  of  these  cars  was  billed  to  Colum- 

*As  to  whether  initial  carrier  is  liable  for  negligence  of  connecting 
carrier,  see  generally,  foot-note  appended  to  Hartley  v,  St.  l/ouis,  etc., 
R.  Co.  (Iowa),  1  R.  R.  R.  569.  24  Am.  &  E^ng.  R.  Cas.,  N.  S.,  569. 


138         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Johnaon  v,  Toledo,  etc.,  Ry.  Co 

bus,  Ohio,  the  other  to  Indianapolis,  Ind.  When  the  cars 
reached  their  respective  destinations,  it  was  found  that  the 
fruit  had  become  heated  and  injured,  and  this  action  was 
brought  to  recover  damages  resulting  therefrom.  The  follow- 
ing is  a  copy  of  the  bill  of  lading  for  one  of  the  cars,  and  the 
other  is  similar,  except  as  to  destination: 

'* Grand  Trunk  Railway  System  Bill  of  Lading. 

''Chas.  M.  Hays,  General  Manager. 

''Sparta,   Mich.,  Station,  Sept.  26,  1900. 

"Received  from  C.  A.  Johnson  &  Co.,  by  the  T.  S.  &  M. 
Rv.,  in  apparent  good  order  (or  as  noted)  the  property 
described  below  (contents  and  value  of  package  unknown) 
marked  and  consigned  as  per  margin,  and  subject  to  carriers* 
liability  under  the  common  law  and  statutes  in  force  in  the 
various  States,  Territories,  provinces  or  foreign  countries 
through  which  the  goods  may  pass. 

''This  bill  of  lading  to  be  presented  by  consignee  without 
alteration  or  erasure.  If  the  property  is  not  removed  by  the 
consignee  within  twenty-four  (24)  hours  after  reaching  desti- 
nation, it  will  be  retained  in  car  or  otherwise  stored  at 
owner's  risk  subject  to  charge  for  use  of  said  car  or  other 
storage;  same,  together  with  transportation  charges,  shall  be 
a  lien  on  the  property. 

"Any  overcharge  occurring  on  this  bill  of  lading  will  be 
promptly  adjusted. 

"This  Bill  of  Lading  contracts  rates  from  Sparta  to  Columbus 
Ohio,  via ,  at per and  charges  advanced  at  $ — — . 


Marks,  Consignee,  etc. 
C.    A.   Johnson   &   Co. 

Indianapolis  Ind. 
N.  Y.  D.  R.  Lr.  No.  13,520 
Via  Big  4. 


Articles 
300  Btt.  Peaches 

O.  R.  Chgs.  Gtd. 


Weiprht 
Subject  to  Correction 

15,000  pounds. 


"Ice  at  Greenville  and  re-ice  as  often  as  necessary  to  keep 
car  thoroughly  iced. 

"R.  D.  Bancroft,  Agent." 

The  evidence  shows  that  the  cars  left  Sparta  the  day  that 
the  loading  was  finished,  and  within  an  hour  thereafter,  and 
at  that  time  the  plaintifis  claim  to  have  been  dissatisfied  with 
the  condition  of  the  cars,  and  thought  that  the  initial  icing  at 
Greenville  had  not  been  properly  done.  The  cars  arrived  at 
Greenville  somewhat  late,  owing  to  delays,  and  at  half  past  i 
p.  m.  the  defendant's  employees  commenced  putting  ice  in 
them,  and  finished  at  3 :4s  p.  m.  They  put  three  tons  of  ice 
in  each  car.  The  cars  arrived  at  Durand  at  11 :30  p.  m.,  165 
miles  from  Greenville.  Here  they  were  separated.  One  pro- 
ceeded at  once  over  the  Detroit,  Grand  Haven  &  Milwaukee 
Division  of  the  Grand   Trunk   Railway  to  Detroit,  arriving 
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there  at  lo  minutes  past  7  a.  m.,  and  was  delivered  to  the 
,  Lake  Shore  Company  at  lo  minutes  past  lo  a.  m.  of  the  27th. 
Defendant's  witnesses  claim  that  the  car  was  then  found  pro- 
vided with  sufficient  ice.  The  car  reached  the  Lake  Shore 
icing  station  at  Toledo  at  2  a.  m.,  September  28th,  when 
4,000  pounds  of  ice  was  supplied,  and  at  2:40  a.  m.  it  left  for 
Columbus,  Ohio,  over  the  Hocking  Valley  Road.  The  evi- 
dence indicated  that  there  were  two  tons  of  ice  in  the  car 
when  it  reached  Toledo,  according  to  plaintifis'  interpretation 
of  it.  The  car  reached  Columbus  before  3  a.  m.,  September 
29th.  The  ice  boxes  were  then  full  of  ice,  but  the  tempera- 
ture of  the  car  is  said  to  have  been  found  high,  and  the 
peaches  injured  by  overheating.  The  peaches  were  sold  for 
$122.65  gross.  They  cost  $295.  The  other  car  left  Durand 
on  September  27th,  over  the  Grand  Trunk  Road,  and  reached 
Nicholas,  near  Battle  Creek,  at  i  :20  p.  m.  Plaintifis  say  that 
defendant  claims,  but  did  not  prove  by  competent  testimony, 
that  it  was  re-iced  there.  It  left  at  8:40  p.m.,  September 
27th,  and  arrived  at  Grangers,  Ind.,  about  i  o'clock  a.  n(i., 
September  28th.  It  was  then  transferred  to  the  Big 
Four  Road  at  a  quarter  of  7  a.  m.  of  the  28th,  the  ice  tanks 
being  half  full  of  ice.  It  left  for  Indianapolis,  where  it 
arrived  early  on  September  29th.  At  7  a.  m.  it  was  found  to 
contain  about  6co  pounds  of  ice.  The  peaches  were  badly 
decayed,  and  the  car  was  re-iced  at  once.  The  fruit  was 
sold,  and  brought  $94.70  gross,  and  the  cost  was  $170. 

It  was  admitted  by  defendant  that  the  contract  bound  it  to 
take  these  cars  to  Detroit  and  Grangers  respectively.  The 
plaintiffs  claimed  that  defendant  was  liable  for  the  loss,  be- 
canse  (i)  it  was  due  to  its  negligence,  the  cars  not  being 
properly  iced  at  Greenville  before  being  sent  to  Sparta,  and 
a  delay  occurring  between  Greenville  and  Grangers.  (2)  "If 
any  part  of  the  loss  was  due  to  negligence  of  connecting 
roads,  the  defendant  is  liable  therefor  under  the  terms  of  the 
contract  made,  i.  e.,  the  bills  of  lading  used,  and  the  attend- 
ing circumstances. '  * 

We  are  of  the  opinion  that  the  learned  circuit  judge  was 
incorrect  in  saying  that  a  through  contract  to  transport  to 
Columbus  was  not  made  by  the  defendant.  If  the  provisions 
of  the  bill  of  lading  ought  not  to  be  construed  as  showing  such 
an  intention,  in  view  of  the  statement  that  the  property  was 
received  "subject  to  carriers'  liability,  under  the  common  law 
and  statutes,'*  etc.  We  should  not  overlook  the  fact  that  it 
contained  some  other  provisions  giving  rights  to  and  imposing 
obligations  upon  both  parties.  Among  these  there  are  some 
which  should  be  given  little  weight  as  evidence  showing  a 
through  contract,  though  all  may  be  consistent  with  such 
a  contract.  The  provision  regarding  re-icing,  however,  is  a 
significant  one.  There  is  nothing  in  the  bill  of  lading,  or 
proof,  to  show  authority  on  the  part  of  the  agent  or  defendant 
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company  to  bind  connecting  lines  to  ''re-ice  the  car,  as  often 
as  necessary  to  keep  the  car  thoroughly  iced,"  yet  it  is  evi- 
dently intended  as  a  stipulation.  It  is  contained  in  •a  receipt 
given  to  one  shipping  to  a  designated  point  by  various  lines 
stipulated.  It  is  said  that  it  only  states  a  common-law  lia- 
bility of  all  roads.  But  does  it  not  do  more  than  state  such  a 
liability.^  The  common  law  undoubtedly  requires  care  in 
transporting  perishable  goods,  and,  under  modern  methods, 
we  have  no  doubt  that  it  would  be  held  to  extend  to  proper 
refrigeration,  according  to  established  custom.  \Was  not  the 
shipper  given  to  understand  that  his  car  would  at  all  times  be 
kept  thoroughly  iced,  whether  essential  to  the  preservation  of 
the  fruit  or  not,  thus  providing  additional  assurance  of  safety.' 
If  this  was  not  the  intention,  the  provision  was  superfluous. 

To  whom  did  the  plaintiffs  have  a  right  to  look  for  the  per- 
formance of  this  engagement.'  There  is  nothing  on  the  face 
of  the  record  to  establish  privity  between  plaintiffs  and  con- 
necting lines  as  to  this  provision.  There  might  be  privity 
under  another  construction  of  this  writinjg,  but  only  to  the  ex- 
tent of  the  ordinary  obligations  arising  out  of  the  reception  of 
the  car  as  a  common  carrier.  This  defendant,  if  any  one, 
made  this  promise,  and  against  it,  only,  could  it  be  enforced 
according  to  its  terms. 

Again,  the  court  held  that  there  was  no  question  for  the  jury 
as  to  injury  while  the  cars  were  upon  defendant's  road.  Some 
correspondence,  to  be  found  in  the  files,  relating  to  a  proposed 
amendment  of  the  record,  indicates  a  misunderstanding  be- 
tween court  and  counsel,  which  explains  the  action  of  the 
court  in  this  regard.  As  finally  settled,  the  record  contains 
some  evidence  tending  to  show  that  the  cars  were  inadequately 
iced  when  furnished,  and  that  plaintiffs  were  not  aware  of  the 
fact  until  they  were  loaded,  and  too  late  to  remedy  the  diflB- 
culty.  It  also  appeared  that  the  cars  were  delayed  from  two 
to  three  hours  on  their  trip  to  Greenville;  also  that  there  was 
a  delay,  at  Nicholas,  of  one  of  the  cars. 

We  do  not  overlook  defendant's  contention  that  plaintiffs 
accepted  the  bill  of  lading  and  are  precluded  from  questioning 
wha|:  occurred  before,  but  we  think  that  they  were  entitled  to 
a  properly  iced  car  under  that  instrument.  Moreover,  we  are 
of  the  opinion  that  the  alleged  discovery  that  the  cars  were 
warm  and  insufficiently  iced,  before  their  departure,  did  not 
impose  upon  plaintiffs  the  responsibility,  and  relieve  defend- 
ant from  its  obligation,  if  they  had  no  opportunity  to  relieve 
the  situation,  or  honestly  believed  the  fruit  would  reach 
Greenville  without  injury.  These  were  all  proper  questions 
for  the  jury. 

The  judgment  is  reversed,  and  a  ne'w  trial  ordered. 

MOORE,  J.,   did  not  sit.     The  other  Justices  concurred. 
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{Supreme  Court  of  South  Carolina^  June  30^  I903») 

[45  S.  E.  Rep.  93.] 

Connecting  Carriers — Damage  to  Freight-^Liability— Presumptions.* 
Under  Civ.  Code,  §  2176,  providing'  that,  under  a  contract  for  ship* 
ment  of  freii^ht  between  two  or  more  common  carriers,  the  responsi- 
1>ility  of  each  shall  cease  on  delivery  to  the  connecting  line  in  good 
order,  on  obtaining  a  receipt  to  that  effect  from  such  connecting  car- 
rier, and  that  the  last  carrier,  on  failure  on  notice  to  inform  shipper 
where  freight  delivered  was  damaged,  shall  be  liable  therefor,  the  rule 
that  the  presumption  is  that  the  terminal  carrier  damag^ed  goods  deliv- 
ered in  bad  order  is  not  changed. 

Same— -Delivery  to  Carrier — Presumptions. 

Delivery  of  freight  to  a  city  expressman  in  good  condition  raises  the 
presumption  of  delivery  to  the  initial  railroad  in  such  condition. 

Appeal  from  Common  Pleas  Circuit  Court  of  Aiken  County ; 
Gage,  Judge. 

Action  by  Thomas  Willett  against  the  Southern  Railway 
Company.  From  circuit  order  afi&rming  magistrate's  judg^ 
meut,  defendant  appeals.     Afi&rmed. 

B.  L.  Abney  and  Hendersons,  for  appellant. 
Sawyer  &  Owens,  for  respondent. 

WOODS,  J.  The  plaintifi,  Thomas  Willett,  delivered  an 
ornamental  camphor  wood  chest  to  an  expressman  at  Port 
Chester,  N.  Y.,  marked,  "Thomas  Willett,  Aiken,  S.  C,  via 
Clyde  Line."  The  chest  was  delivered  to  the  plaintifi  at 
Aiken,  S.  C,  by  the  Southern  Railway  Company,  in  a  dam- 
aged condition,  with  the  crate  shattered.  This  action  to  re- 
cover for  the  value  of  the  chest  was  brought  against  Southern 
Railway  Company  as  the  last  carrier  having  it  in  charge;  the 
plaintiff  alleging  that  the  damages  was  so  great  as  to  make 
the  chest  valueless.  No  evidence  was  offered  on  either  side 
as  to  where  the  damage  was  done.  The  plaintiff  recovered 
judgment  in  a  magistrate's  court,  which  was  affirmed  by  the 
circuit  court.  The  defendant  appeals,  and  its  exceptions  in- 
volve two  inquiries. 

I.  First,  where  goods  are  delivered  to  the  consignee  by  the 
last  carrier  of  connecting  lines  in  a  damaged  condition,  is 
there  any  presumption  that  they  were  damaged  while  in 
charge  of  the  last  carrier,  or  has  such  presumption  been 
entirely  removed  and  transferred  to  the  initial  carrier  by  sec- 
tion 2176  of  the  Civil  Code,  which  was  in  force  when  this 
action  was  commenced,  and  which  makes  the  initial  carrier 
liable  in  every  case  for  loss  or  damage  to  goods,  allowing  it, 
however,  to  discharge  itself  by  the  production  of  a  written  re- 
ceipt from  the  next  carrier  to  which  it  properly  delivered  the 
goods?  The  general  rule  is  that  the  burden  is  on  the  carrier 
which  delivers  the  goods  to  consignee  to  respond  to  any  dam- 

^ —  — —        -   ■- -  _  -        ^ 

*Sec  foot-note  appended  to  Cote  v.  New  York,  N.  H.  &  H.  R.  Co, 
(Mass.),  5  R.  R.  R.   270,  28  Am.  &  Bng.  R.   Cas.,  N.  S.,  270. 
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age  which  occurs  in  transit,  or  show  that  it  was  done  while  in 
the  hands  of  some  other  carrier.  This  rule  has  never  been 
under  judicial  discussion  in  this  state,  but  it  is  supported  by 
the  great  weight  of  authority  elsewhere.  6  Cyc.  491 ;  Moore 
V.  R.  R.  Co.,  173  Mass.  335,  53  N.  E.  816,  73  Am.  St.  Rep. 
298;  Laughlin  v.  Ry.  Co.,  28  Wis.  204,  9  Am.  Rep.  493. 
Hale  on  Bailments  and  Carriers  thus  states  the  rule,  quoting 
numerous  authorities  in  support  of  it:  ''In  an  action  against 
the  last  carrier,  if  it  is  shown  that  the  goods  were  delivered  to 
the  first  carrier  in  good  order,  this  condition,  in  the  absence  of 
a  contrary  showing,  will  be  presumed  to  continue  until  the 
goods  come  into  the  possession  of  the  last  carrier,  and  that 
the  injury  occurred  on  that  line.  This  is  on  the  principle 
that  things  once  proved  to  have  existed  in  a  certain  condition 
are  presumed  to  have  continued  in  that  condition  until  the 
contrary  is  established  by  evidence."  We  think  this  doctrine 
is  supported  by  public  policy  so  important  as  to  amount  to 
necessity.  With  the  immense  traffic  and  the  resulting  com- 
plicated business  methods  of  modern  American  railroads,  and 
the  connection  of  these  roads  with  one  another,  to  impose 
upon  the  owner  of  property  passing  over  connecting  lines  the 
burden  of  making  affirmative  proof  that  the  loss  occurred  on 
a  certain  one  of  these  lines  would  be  practically  relieving  of 
liability  railroads  handling  freight  as  connecting  lines;  for 
the  owner  could  rarely  make  the  required  proof,  and,  when 
he  could  make  it,  in  most  instances  the  expense  of  doing  so 
would  be  greater  than  the  value  of  the  goods.  The  rule  works 
no  hardship  to  the  railroads  as  common  carriers,  because  they 
receipt  to  one  another,  and  can  easily  trace  loss  or  damage. 
Prior  to  the  enactment  of  the  statute  above  referred  to,  the 
initial  carrier  was  not  liable,  except  upon  actual  proof  of  dam- 
age or  loss  while  the  goods  were  in  its  possession,  unless  it 
expressly  contracted  to  deliver  the  goods  at  their  destination. 
Kyle  V.  R.  R.  Co.,  10  Rich.  382,  70  Am.  Dec.  231;  Hill  v.  R. 
R.  Co.,  43  S.  C.  471,  21  S.  E.  337.  This  statute  makes  no  ref- 
erence to  the  liability  of  the  last  carrier,  which  we  have  seen 
existed  before  it  was  passed;  and  certainly  a  law  imposing  a 
similar  liability  on  the  initial  carrier  cannot  be  held  by  im- 
plication to  relieve  the  last  carrier  of  its  liability.  The  stat- 
ute was  intended  to  futther  protect  the  public  in  dealing  with 
connecting  carriers,  and  not  to  remove  any  obligation  exist- 
ing at  the  time  of  its  passage.  After  the  enactment  of  the 
statute,  the  owner  might  demand  satisfaction  either  to  the 
initial  carrier,  under  the  statute,  or  of  the  last  carrier,  under 
the  legal  presumption  above  stated;  but  either  could  dis- 
charge itself  by  showing  that  the  damage  did  not  occur  while 
the  goods  were  in  its  charge.  We  do  not  think  the  act  of 
1895  (21  St.  at  Large,  p.  822),  which  was  in  force  when  this 
loss  occurred,  affects  the  conclusion  above  stated.  It  pro- 
vides''that  when  under  contract  for  shipment  of  freight  or 
express  over  two  or  more  common  carriers,  the  responsibility 
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of  each  or  any  of  them  shall  cease  j\pon  delivery  to  the  connect- 
ing^ line  Mn  good  order,' and  if  such  freight  or  express  has 
been  lost,  damaged  or  destroyed,  it  shall  be  the  duty  of  the 
initial,  delivering  or  terminal  road,  upon  notice  of  such  loss, 
damage  or  destruction  being  given  to  it  by  the  shippers,  con- 
signee, or  their  assigns,  to  adjust  such  loss  or  damage  with 
the  owners  of  said  goods  within  forty  days,  and  upon  failure 
to  discharge  such  duty  within  forty  days  after  such  notice,  or 
to  trace  such  freight  or  express  and  inform  the  said  party  so 
notifying  when,  where  and  by  which  carrier  the  said  freight 
or  express  was  lost,  damaged  or  destroyed,  within  said  forty 
days,  then  said  carrier  shall  be  liable  for  all  such  loss,  damage 
or  destruction  in  the  same  manner  and  to  the  same  extent  as 
if  such  loss,  damage  or  destruction  occurred  on  its  lines: 
provided,  that  if  such  initial,  terminal  or  delivering  road  can 
prove  that,  by  the  exercise  of  due  diligence,  it  has  been  unable 
to  trace  the  line  upon  which  such  loss,  damage  or  destruc- 
tion occurred,  shall  thereupon  be  excused  from  liability 
under  this  act." 

It  was  held  in  Cave  v.  Ry.  Co.,  53  S.  C.  496,  31  S.  E.  359, 
that  this  act  applies  only  when  the  shipments  are  made  and 
received  by  the  connecting  carriers  under  a  contract  that  the 
responsibility  of  each  shall  cease  upon  delivery  to  the  connect- 
ing line  ^' in  good  order/' and  that  such  contract  must  be 
alleged  in  the  complaint.  There  is  no  allegation  in  the  com- 
plaint in  the  case  now  under  consideration  that  the  chest  was 
carried  by  the  railroads  under  a  contract  of  the  kind  men- 
tioned in  this  statute.  It  is  manifest  from  the  record  that  the 
circuit  court  and  both  parties  to  the  cause  did  not  regard  this 
suit  as  an  action  brought  under  the  statute  of  1895.  Con- 
sidering this  the  correct  view,  we  do  not  think  there  is  any- 
thing in  the  statute  which  destroys  the  plaintiff's  right  of 
recovery,  under  the  presumption  of  the  liability  of  the  last 
carrier,  which  has  already  been  discussed.  The  statute  does 
not  expressly  or  by  implication  remove  the  general  presump- 
tion of  liability  which  we  have  seen  exists  against  the  terminal 
carrier.  If,  on  the  other  hand,  this  be  regarded  an  action 
under  the  statute  of  1895,  QO  objection  was  made  in  the  plead- 
ings or  exceptions  to  the  insufficiency,  under  the  statute,  of 
the  allegations  of  the  complaint  or  the  evidence  offered  in  sup- 
port of  it. 

2.  The  next  question  is,  was  the  expressman  to  whom  the 
chest  was  delivered  a  connecting  common  carrier,  in  such 
sense  that  delivery  to  him  of  the  chest  in  good  condition 
raises  the  presumption  that  it  was  delivered  to  the  railroad  at 
Port  Chester  in  good  condition.^  It  is  a  matter  of  common 
knowledge  that,  when  one  speaks  of  an  expressman  in  a  city, 
he  usually  means  an  agent  of  one  of  the  local  express  com- 
panies, whose  business  is  to  transport  goods  for  all  persons 
who  offer  them.  Such  companies  are  common  carriers 
(Piedmont  Co.  v.  R.  R.  Co.,  19  S.    C.  365;  Jackson  Works  v. 
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Hurlbut,  158  N.  Y.  34,  52  N.  E.  665,  70  Am.  St.  Rep.  432); 
and  when  railroad  companies  receive  freight  from  one  of 
these  express  companies  for  shipment,  as  in  this  case»  just  as 
they  received  it  from  other  railroads,  we  are  unable  to  see 
the  force  of  the  position  that  it  is  not  to  be  regarded  as  a  con- 
necting carrier.  But,  aside  from  all  this,  the  presumption  is 
that,  when  the  chest  was  received  by  the  railroad  at  Port 
Chester,  the  crate  was  not  in  the  shattered  condition  in  which 
it  was  delivered  to  the  consignee,  and  the  damage  was  prob-* 
ably  done  to  the  chest  by  the  same  negligence  which  shattered 
the  crate.  When  damaged  goods  are  received  by  a  consignee 
with  the  cases  unbroken,  and  with  no  damage  disclosed  bv 
external  inspection,  there  is  no  presumption  that  they  were 
received  by  the  first  carrier  in  good  condition,  because  the 
carrier  is  not  supposed  to  open  the  cases  in  which  the  goods 
are  concealed  from  view;  but  there  is  a  presumption  that  the 
railroad  company  at  Port  Chester  would  not  have  received 
from  the  expressman  a  valuable  chest  to  be  shipped  in  a 
shattered  crate.  Note  to  R.  R.  Co.  v.  Kirkwood,  40  Am. 
Rep.  457 ;  66  Cyc.  5 18.  We  hold,  therefore,  that  the  presump- 
tion is  that  the  chest  was  delivered  to  the  railroad  company  at 
Port  Chester  in  good  condition,  and  the  presumption  that  it 
was  damaged  by  the  last  carrier  stands,  in  the  absence  of  any 
proof  to  the  contrary. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  afiBrmed. 

Louisville  &  N.  R.  Co.  v,  Duncan  &  Orr. 

{Supreme  Court  of  Alabama^  April  21^  /90J,) 

[34  So.  Rep.  988.] 

Carriers  of  Live  Stodc—Neglifcence— Whether  Through  Shipment— AU 
ternative  Allegations — Sufficiency. 

Where  the  complaint  in  an  action  against  a  carrier  for  injuries  to 
live  stock  charged  alternatively  that  it  was  either  the  duty  of  defend' 
ant,  the  initial  carrier,  to  transport  the  stock  to  destination  on  its  owa 
lines,  or  to  deliver  the  stock  at  some  unidentified  point  to  a  connecting 
carrier  having  a  direct  route  from  the  junction  point  to  destination,  and 
that  the  loss  resulted  from  defendant's  failure  to  perform  the  carriage 
itself,  or  from  its  failure  to  forward  the  consignment  by  a  connecting 
carrier  having  a  direct  route,  such  alternative  averments  did  not  con- 
stitute a  statement  of  either  cause  of  action,  and  the  complaint  was 
demurrable. 
Same — Connecting  Carrier— Refusal  to  Accept— Duty  of  Initial  Carrier. 

Where  a  connecting  carrier,  over  whose  line  a  shipment  of  live  stock 
was  routed,  refused  to  accept  the  same,  it  was  the  duty  of  the  initial 
carrier  to  notify  the  consignor  of  such  fact,  and  obtain  further  shipping 
directions,  unless  the  property  was  of  such  a  perishable  nature  that  the 
delay  would  be  calculated  to  injure  or  destroy  it. 

Same — Connecting  Carrier  Not  Shown  by  Bill  of  Lading— Parol  Evi- 
dence. 
Where  a  bill  of  lading  for  live  stock  did  not  specify   the  route  over 
which  the  shipment  was  to  be  conveyed,  parol  evidence  of  directions 
by  the  consignor  that  the  shipment  should  be  delivered  by  the  initial 
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carrier  to  a  particular  connecting  carrier,  was  not  objectionable  as  tend- 
ing^ to  contradict  the  bill  of  lading". 

Same — Selection  of  Connecting  Carrier.* 

Where  a  connecting  carrier,  over  whose  line  a  shipment  was  routed, 
refused  to  receive  and  transport  the  same,  in  the  absence  of  notice  of 
such  refusal  to  the  consignor,  the  initial  carrier  was  liable  for  the  ex- 
ercise of  ordinary  care  and  prudence  in  selecting  another  carrier  to 
transport  the  consignment,  and  was  liable  for  injuries  to  the  consign- 
ment caused  by  delay  resulting  from  the  selection  of  a  carrier  having  a 
circuitous  route,  which  might  have  been  avoided. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  A.  Cole- 
man, Judge. 

Action  by  James  C.  Duncan  and  another  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals.     Reversed. 

On  the  trial  of  the  case  the  following  facts  were  shown : 
Plaintiffs  delivered  the  live  stock  to  defendant  at  Birming- 
ham Sunday,  November  5,  1899,  at  noon.  Before  delivery 
one  of  the  plaintiffs  and  defendant's  agent  executed  the 
contract  which  was  attached  as  Exhibit  A.  to  the  bill  of  ex- 
ceptions. Against  defendant's  objection  and  exception,  the 
court  admitted  evidence  of  a  conversation  between  one  of  the 
plaintiffs  and  said  agent  to  the  effect  that  the  agent  said  to 
plaintiff,  in  response  to  his  inquiry,  that  the  stock  ought  to 
arrive  at  Thomasville,  Ga.,  a  station  near  Greenville,  Fla.,  on 
the  Plant  System,  at  9  or  10  o'clock  Monday  night ;  that 
plaintiff  objected  because  the  written  contract  failed  to  shew 
that  the  shipment  was  routed  by  the  Plant  System;  that  in 
reply  to  this  objection  the  ag^nt  said  that  the  shipment  would 
go  that  way,  and  the  waybill  would  show  the  routing,  and  that 
it  was  unnecessary  for  the  written  contract  to  show  it.  The 
testimony  of  plaintiffs  also  tended  to  show  that  another  of 
defendant's  agents  issued  free  transportation  to  one  of  the 
plaintiffs  on  the  contract  of  shipment  to  Montgomery,  and 
told  him  that  on  presentation  of  his  contract  to  the  Plant 
Svstem  at  Montgomery  free  transportation  would  be  issued 
him  to  Thomasville,  Ga.,  and  that  said  plaintiff  went  from 
Birmingham  on  a  passenger  train  to  Thomasville,  Ga.,  on  the 
day  of  the  shipment,  and  there  first  learned  that  the  shipment 
had  not  been  routed  by  the  Plant  System.  The  evidence 
showed  that  the  shortest  route  from  Birmingham  to. Green- 
ville was  by  way  of  the  Plant  System  from  Montgomery;  that 
the  next  shortest  route  was  by  way  of  the  Georgia  &  Alabama 
Railroad  from  Montgomery  to  Cordele,  Ga.,  where  connection 
was  made  with  the  Georgia  Southern  &  Florida  Railroad ; 
thence  on  that  railroad  to  Lake  City,  Fla.,  where  it  con- 
nected with  the  Florida  Central  &  Peninsular  Railroad;  and 
thence  on  the  latter  railroad  to  Greenville,  Fla.  The  evidence 
showed  that  each  of  said  railroads  formed  connections  with» 
and  received  shipments  of  similar  character  from,  the  other  at 

*8ee  notes  at  end  of  case. 
8  R  R  R— 10 
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the  time  plaintiffs'  stock  was  being  transported,  forming  a 
through  route  between  Montgomery  and  Greenville  via  Cordele 
and  Lake  City,  382  miles  long.  The  evidence  showed  that 
there  was  another  route  by  way  of  the  defendant's  railroad  to 
River  Junction,  Fla.,  and  thence  over  the  Florida  Central  & 
Peninsular  Railroad  to  Greenville,  which  was  408  miles  long, 
26  miles  longer  than  the  previous  route.  The  other  route 
(which  plaintiffs  contended  the  shipment  in  fact  took)  was 
via  the  Georgia  &  Alabama  Railroad  from  Montgomery  east- 
ward by  way  of  Cordele  to  Savannah,  thence  southward  over 
the  Seaboard  Air  Line  to  Baldwin,  Fla.,  and  thence  west- 
ward over  the  Florida  Central  &  Peninsular  to  Greenville. 
Taking  this  latter  route,  it  was  necessary  to  transport  the 
stock,  in  order  to  reach  Savannah,  168  miles  east  of  and  be- 
yond Cordele  on  the  Georgia  &  Alabama  Railroad,  and  west- 
ward practically  the  same  distance  from  Baldwin  to  Lake  City, 
which  is  about  south  of  Cordele.  The  route  via  Savannah 
and  Baldwin  was  thus  about  325  miles  longer  than  that  via 
Cordele  and  Lake  City.  Each  of  these  routes  left  Mont- 
gomery eastward  over  the  Georgia  &  Alabama  Railroad,  one 
diverging  south  at  Cordele  and  the  other  168  miles  further 
east  at  Savannah.  The  evidence  showed  that  the  Georgia  & 
Alabama  Railroad  Company  received  the  shipment  from 
defendant  at  Montgomery  unhampered  by  any  instructions  as 
to  its  routing  beyond  Montgomery,  other  than  that  its  ulti- 
mate destination  was  Greenville,  Fla.  The  evidence  also 
showed  that  the  connections  of  the  Georgia  &  Alabama  Rail- 
road at  Cordele  and  Lake  City  were  such  at  the  time  of  ship- 
ment that  it  could  have  routed  the  shipment  that  way. 

The  evidence  showed  that  plaintiffs'  stock  reached  Mont- 
gomery about  6  p.  m.  Sunday ;  that  upon  arrival  there  the 
waybill  on  which  the  stock  was  billed  was  delivered  to  one 
Walton,  who  had  charge  of  the  distribution  of  cars  arriving 
on  defendant's  road  and  destined  to  points  beyond  it  to  the 
proper  connecting  carrier:  that  upon  receipt  of  the  waybill 
said  Walton  tendered  said  car  of  stock  by  telephone  message  to 
the  ofBce  of  the  Alabama  Midland  Railroad  or  Plant  System; 
that  this  was  the  proper  office  to  which  to  make  such  tender, 
and  that  it  was  usual  to  make  such  tenders  of  shipments  over 
the  telephone  to  connecting  lines,  including  the  Plant  System ; 
that  the  person  in  the  office  of  the  Plant  System  who  re- 
sponded to  Walton's  telephone  message  declined  to  accept 
the  shipment  tendered  it,  stating  that  his  company  had  a  rule 
prohibiting  it  from  handling  shipments  for  points  on  the 
Florida  Central  &  Peninsular  Railroad,  on  which  Greenville 
was  located;  that  said  Walton  then  explained  that  the  ship* 
ment  was  of  live  stock,  and  that  the  person  at  th^  telephone 
replied  that  this  made  no  difference,  as  the  rule  was  arbitrary 
not  to  accept  shipments  of  any  character  for  points  on  that 
road.  The  evidence  shows  that  Walton  then  called  up  defend- 
ant's yard  office,  and  ascertained  that  neither  plaintiffs  nor 
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their  agent  accompanied  the  car  of  stock,  and  that  said  Wal-* 
ton  then  called  up  the  Georgia  &  Alabama  Raikoad  Com- 
pany's local  office  at  Montgomery,  and  tendered  the  stock 
to  it;  that,  accor«iing  to  the  usual  course  of  business,  ship- 
ments for  Greenville,  when  refused  by  the  Plant  System, 
were  next  tendered  to  the  Georgia  &  Alabama  Railroad 
Company;  that  the  car  was  accepted  by  that  company;  that 
said  Walton  then  ordered  the  car  to  be  placed  on  the  receiving 
track  of  said  railroad  company,  and  that  the  stock,  after  hav- 
ing been  unloaded  and  fed,  was  reloaded  in  the  same  car,  and 
so  placed ;  that  this  was  the  usual  way  of  delivering  shipments 
to  the  Georgia  &  Alabama  Railroad  Company ;  that  a  waybill 
was  delivered  to  said  railroad  company  by  defendant  as  its 
authority  for  transporting  said  shipment  to  point  of  destina- 
tion. The  evidence  shows  that  after  the  arrival  of  the  ship- 
ment at  Montgomery  it  was  delivered,  with  shipping  direc- 
tions, to  the  Georgia  Alabama  Railroad  Company  in  time  to 
take  the  first  train  on  that  road  going  east  from  Montgomery, 
and  which  left  Montgomery  about  4  a.  m.  Monday.  The  evi- 
dence also  showed  that  the  defendant  did  not  notify  plaintiffs 
before  routing  the  shipment  over  the  Georgia  &  Alabama  Rail- 
road, and  that  the  only  effort  made  to  communicate  with 
plaintiffs  after  the  shipment  was  refused  by  the  Plant  System 
was  to  ascertain  that  no  one  accompanied  the  stock  to  Mont- 
gomery. The  evidence  showed  that  the  car  of  stock  left 
Montgomery  on  the  first  train  going  east  on  the  Georgia  & 
Alabama  Railroad  after  the  shipment  arrived  in  Montgomery, 
and  was  next  seen,  so  far  as  disclosed  by  the  evidence,  com- 
ing into  Greenville  from  the  direction  of  both  Lake  City  and 
Savannah  on  a  freight  train  of  the  Florida  Central  &  Peninsular 
Railroad.  The  only  other  evidence  tending  to  show  that  the 
shipment  had  gone  by  way  of  Savannah  were  certain  bills 
purporting  to  be  for  feeding  the  stock  en  route  between  Savan- 
nah and  Greenville,  which  were  forwarded  to  the  agent  at 
Greenville  by  the  connecting  carriers  for  collection,  and 
which  were  by  him  collected  from  plaintiffs.  The  evidence 
also  showed  that  the  stock  on  arrival  at  Greenville  was  dam- 
aged, and  further  tended  to  show  that  the  amount  of  damage 
done  was  the  usual  amount  done  by  a  railroad  journey  of  five 
days'  duration  without  rough  handling.  The  stock  in  fact  was 
in  transit  from  Sunday  noon  to  Thursday  afternoon — about 
four  days.  The  shipment  arrived  in  the  same  car  it  left  Bir- 
mingham in,  and  consisted  of  20  horses  and  6  mules.  The  evi- 
dence showed  that  the  directions  for  shipping  the  stock  meant 
they  were  to  go  via  Montgomery,  and  that  according  to  the 
CQstom  on  all  railroads  shipments  is  routed  by  way  of  a  cer- 
tain station  on  the  initial  carrier's  line  were  to  be  carried  on 
its  line  only  to  such  station,  and  there  delivered  for  further 
transportation  to  some  other  connecting  line. 

J.  M.  Falkner  and  W.  I.  Grubb,  for  appellants. 
Bowman  &  Harsh,  for  appellee. 
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McCLELLAN,  C.  J.  The  action  is  prosecuted  by  Duncan 
&  Orr  against  the  Louisville  &  Nashville  Railroad  Company. 
The  complaint  is  as  follows:  '^The  plaintiffs  claim  of  the  de- 
fendant one  thousand  dollars  damages  for  that  heretofore*  ta 
wit,  on  the  5th  day  of  November,  1899,  defendant  was  engaged 
in  the  business  of  a  common  carrier  of  freight  from  Birming- 
ham, Alabama,  with  connections  at  various  points,  several  of 
which  connections  reached  Greenville,  Florida;  that  on  said 
day  plaintiffs  delivered  to  defendant  at  said  Birmingham  a 
large  lot  of  horses  and  mules,  to  wit,  twenty-six  head,  to  be 
carried  to  said  Greenville,  Florida;  that  defendant  accepted 
said  stock,  and  it  became  and  was  the  duty  of  defend- 
ant to  carry  said  stock  with  reasonable  speed  to  said  Green- 
ville, or  with  reasonable  speed  to  deliver  said  stock  to  the 
one  of  its  connections  which  could  carry  said  stock  with 
all  reasonable  speed  to  said  Greenville,  but,  notwithstandinjg 
said  duty,  defendant  delivered  said  stock  to  that  one  of  its 
said  connections  which  had  along  and  circuitous  route  to  said 
Greenville,  Florida,  instead  of  that  one  of  its  said  connections 
which  had  a  shorter  and  more  direct  route  to  said  Greenville, 
or  instead  of  carrying  said  stock  itself  to  said  Greenville;  and 
by  reason  of  said  delivery  as  aforesaid  said  stock  did  not  reach 
said  Greenville  for  a  long  time,  to  wit,  for  three  days  longer 
than  it  should  have  taken  for  them  to  have  been  delivered  at 
Greenville,  and,  as  a  proximate  consequence  thereof,  said 
stock  were  subjected  to  a  great  deal  of  jolting  and  jostling, 
and  were  greatly  bruised  and  otherwise  injured,  and  said 
stock  were  kept  closely  crowded  together  in  said  car,  and  said 
stock,  or  a  part  thereof,  were  made  sick,  and  suffered  a  long' 
time  for  lack  of  food  and  water,  and  plaintiffs  had  to  pay  a 
large  amount  for  feed  bills,  and  the  said  stock  were  rendered 
greatly  less  valuable  to  plaintiffs — all  to  plaintiffs'  damage  one 
thousand  dollars,  wherefore-  they  sue.*'  We  have  had  some 
difficulty  in  making  out  precisely  what  this  complaint  means, 
but,  resolving  its  involvements  against  the  pleader,  we  have 
come  to  the  conclusion  that  it  charges  alternatively  that  it 
was  either  defendant's  duty  itself  and  upon  its  own  lines  to 
transport  the  stock  from  Birmingham,  Ala.,  to  Greenville, 
Fla.,  or  to  deliver  it  at  some  unidentified  point — whether  at 
Birmiui^ham,  or  Montgomery,  or  what  not,  is  not  stated — on 
its  own  line  to  some  connecting  carrier  having  a  direct  route 
of  transportation  from  such  point  to  the  Florida  town,  and 
that  the  loss  resulted  either  from  defendant's  failure  to  per- 
form the  carriage  itself  or  from  its  failure  to  forward  the 
consignment  by  a  carrier  having  such  direct  route  by  its  con- 
nections or  otherwise  from  the  point  of  connection  to  (he 
destination  of  the  shipment.  So  construed,  we  are  of  opin- 
ion that  the  complaint  does  not  state  any  cause  of  action.  Its 
alternative  averments  of  the  existence  of  one,  or,  if  not  that 
one,  then  the  other,  and  vice  versa,  of  two  entirely  distinct 
and  different    causes  of  action    against  the    defendant  ia 
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distinct  and  different  capacities,  is  not  the  affirmative 
averment  of  either  of  the  causes  of  action  referred  to, 
and  it  cannot  be  said  to  aver  any  cause  of  action  whatever. 
Southern  Railway  Co.  v.  Bunt,  131  Ala.  591,  32  South.  507; 
Central  of  Georgia  Railway  Co.  v.  Freeman  (Ala.)  32  South. 
778;  Tiney  v.  Central  of  Georgia  Ry.  Co.,  129  Ala.  523,  30 
South.  623;  Southern  Railway  Co.  v.  Shelton  (Ala.)  34  South. 
194.  No  cause  of  action  being  averred,  the  judgment  must  be 
reversed.     Code  1896,  §  3333. 

On  the  state  of  facts  existing  with  reference  to  this  consign- 
ment after  the  car  had  reached  Montgomery  and  the  Plant 
System  had  refused  to  accept  it  for  carriage  to  Greenville,  If 
that  company  did  so  refuse — and  on  this  issue  it  seems  to  us 
that  the  evidence  was  all  with  the  defendant — it  was  defend- 
ant's duty  to  give  notice  of  that  fact  to  the  consignors  to  the 
end  that  they  might  give  furtner  directions  as  to  routing  the 
consignment,  unless  the  property  was  of  such  perishable 
nature  as  that  the  time  necessary  to  give  such  notice  and  to 
receive  such  instructions  would  have  caused  a  delay  in  for- 
warding calculated  to  injure  or  destroy  it.  We  do  not  find, 
on  the  evidence  in  this  record,  that  any  such  delay  would  have 
been  entailed  by  taking  the  time  necessary  to  these  ends,  or 
at  least  we  may  say  that,  with  this  issue  properly  in  the  case, 
it  would  be  open  to  the  jury  to  find  that  the  defendant  was 
remiss  of  its  duty  in  this  connection.  Live  stock  is,  of  course, 
perishable  in  a  general  sense ;  but  we  apprehend  that  horses 
and  mules  released  from  the  car  and  in  a  pen  in  Montgomery, 
as  these  were,  were  in  no  danger  of  perishing  while  the  defend- 
ant was  communicating  with  the  consignors  at  Birmingham 
and  receiving  their  reply. 

It  seems  clear  to  us,  also,  that  parol  evidence  as  to  the  con- 
signors having  given  direction  for  the  consignment  to  go  from 
Montgomery  by  the  Plant  System  did  not  tend  to  vary  or  con- 
tradict the  stipulations  of  the  bill  of  lading,  and  that  the 
evidence  received  on  this  subject,  if  believed  by  the  jury,  estab- 
lished the  fact  that  the  consignors  directed  the  transportation 
to  be  over  the  Plant  System. 

Other  questions  aside,  it  was  the  duty  of  the  defendant,  as 
the  forwarding  agent  of  plaintiffs  from  Montgomery — the 
Plant  System  having  declined  the  consignment — to  exercise 
the  same  care  in  selecting  a  carrier  or  a  succession  of  carriers 
from  Montgomery  to  Greenville  as  the  owner,  being  a  man  of 
ordinary  care  and  prudence,  would  have  exercised  had  he 
been  present  and  as  fully  acquainted  with  all  the  lines  and 
connections  as  the  defendant  was.  And  it  was  a  question  for 
the  jury  whether  such  a  man  would  have  delivered  this  cai 
load  of  live  stock  to  the  Georgia  &  Alabama  Company,  whose 
manifest  interest  it  was  to  carry  it  over  their  whole  line  to 
Savannah,  and  send  it  thence  to  Greenville  (this  route  being 
very  long  and  very  circuitous,^  without  directing  that  company 
to  deliver  it  to  a  connecting  line  atCordele,  Ga.,  whereby  the 
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distance  and  time  from  Montgomery  to  Greenville  would  have 
been  reduced  about  one-half.  If  the  jury  should  find  that  a 
man  of  ordinary  prudence  and  care  would  have  directed  the 
carriage  by  the  Cordele  connection,  they  should  further  con- 
clude that  defendant  was  negligent  in  delivering  the  car  to 
the  Georgia  &  Alabama  Road  without  such  direction. 

We  deem  it  unnecessary  to  refer  to  the  rulings  of  the  trial 
court  in  detail,  since  the  judgment  must  be  reversed  on  the 
insufficiency  of  the  complaint,  and  what  we  have  said  will 
serve  to  indicate  our  views  for  the  purpose  of  another  trial, 
should  there  be  one. 
'  Reversed  and  remanded. 

NOTBS. 

OARRIBRS  OF   GKDODS -SBLBOTION  OF  OONNEOTINQ 

GABBIER. 

A.  Contract  to  Carry  to  Point  of  Transhipment,  No  Connecting  Car- 

rier Being  Designated. 

1.  General  Rule. 

2.  Where  No  Connecting  Carrier  at  Point  of  Transhipment. 

B.  Contract  to  Carry  to  Point  of  Transhipment,  Connecting  Carrier 

Being  Designated. 

1.  General  Rule. 

2.  Instructions  to  Deliver  to  Order  at  Point  of  Transhipment. 

3.  Connecting  Carrier  Indicated  by  Marks  on  Goods. 

4.  Designated  Connecting  Carrier  Refusing  to  Receive  Goods. 

5.  Same — Where  Circumstances  Urgent — Goods  Perishable,  etc. 

C.  Rights  and  Liabilities  of  Connecting  Carrier. 

1.  Whether  Contract  for  His  Benefit. 

2.  Receiving  Goods  Not  Intended  for  Him. 

D.  Through   Shipment — Right  of  First  Carrier  to  Choose  Connecting 

Lines. 

A.  CONTRACT  TO  CARRY  TO  POINT  OF  TRANSHIPMENT,  NO 
CONNECTING  CARRIER  BEING  DESIGNATED. 

I.  Qeneral  Rule. 

Where  a  first  carrier  receives  freight  destined  to  a  point  beyond  the 
terminus  of  his  line,  without  any  special  agreement  to  carry  the  same  to 
its  destination,  or  any  contract  or  directions  as  to  i^s  delivery  to  any 
particular  connecting  carrier,  he  is  not  only  bound  to  carry  safely  to  the 
end  of  his  route,  but  the  law  implies  an  undertaking  to  deliver  to  a 
safe  and  responsible  connecting  carrier,  in  the  usual  course  of  business, 
for  transmission  to  its  destination.  Having  done  this,  his  responsibil- 
ity is  at  an  end.  Mich.  Cent.  R.  Co.  v.  Manfg.  Co.,  16  Wall.  318, 
21  L.  E^.  297;  Railroad  Co.  v.  Pratt,  22  Wall.  123,  22  L.  Ed.  827; 
St.  Louis  Ins.  Co.  v.  St.  Louis,  etc  ,  R.  Co.,  104  U.  >8.  146,  26 
L.  Ed.  679;  Mich.  Cent.  R.  Co.  v.  Myrick,  107  U.  S.  102,  1  Sup. 
Ct.  425;  Dixon  v.  Columbus,  etc.,  R.  Co.,  4  Biss.  137,  Fed.  Cas. 
No.  3,929;  Deming  v»  Norfolk,  etc.,  R.  Co.,  21  Fed.  31 ;  Rome  R.  Co. 
V.  Sullivan,  25  Ga.  228;  Snow  v,  Ind.,  etc.,  R.  Co.,  109  Ind.  422,  28 
Am.  &  Eng.  R.  Cas.  77,  9  N.  E.  702 ;  Hewett  v,  Chicago,  etc  ,  R. 
Co.,  63  Iowa  611,  19  N.  W.  790;  Simpkins  z^.  Steamboat  Co.,  11  Cush. 
102  ;  Ackley  v.  Kellogg,  8  Cow.  (N.  Y.)  223  ;  Brown  v.  Deuison,  2  Wend. 
593  ;  Van  Santvoord  v,  St.  John,  6  Hill  (N.  Y.)  158;  Johnson  v.  New 
York  Cent.  Transp.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416;  Root  v.  Great 
Western  R.  Co.,  45  N.  Y.  525  ;  White  v,  Ashton,  51  N.  Y.  280 ;  Hinckley 
V,  New  York,  etc.,  R.  Co.,  56  N.  Y.  429 ;  Rawson  v,  Holland,  59  N.  Y. 
611, 17  Am.  Rep.  394  ;  Brown  v,  Mott,  22  Ohio  St.  149 ;  Knight  v.  Provi- 
dence, etc.,  K.  Co.,  13  R.  I.  572, 43  Am.  Rep.  46 ;  Harris  v.  Grand  Trunk 
Ry.  Co.,  15  R.  I.  371,  5  Atl.  305 ;  Louisville,  etc.,  R.  Co.  v.  Campl>ell,  7 
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Heisk.  (Tenn.)  253,  12  Am.  Ry.  Rep.  490;  Brintnall  v.  Saratoga,  etc., 
R.  Co.,  32  Vt.  665 ;  Hadd  v.  United  States,  etc. ,  Exp.  Co.,  52  Vt.  335,  36 
Am.  Rep.  757  ;  McConnell  v,  Norfolk  &  W.  R.  Co.,  86  Va.  248,  40  Am.  A 
Zng.  R.  Caa.  155,  9  S.  E.  1006. 

Tbns,  in  Snow  v.  Indiana,  etc.,  R.  Co.,  109  Ind.  422, 28  Am.  &  Eng-.  R. 
Gas.  77,  9  N.  E.  702,  it  was  said :  '* A  shipper  who  receives  a  bill  of  lad^ 
lag  for  goods  consigned  to  a  point  beyond  the  terminus  of  the  initial 
carrier's  line,  authorizes  the  initial  carrier  to  select  any  usual  or  reason- 
ably direct  and  safe  route  by  which  to  forward,  after  the  goods  reach 
the  end  of  his  line,  unless  the  particular  line  by  which  the  goods  con- 
signed, are  to  be  forwarded,  is  designated  in  the  bill  of  lading.  In  such 
a  case,  the  bill  of  lading  being  silent  in  respect  to  the  line  by  which  the 
goods  are  to  be  forwarded,  its  effect  is  the  same  as  if  a  provision  were 
therein  inserted  that  the  carrier  should  have  the  right  to  select,  at  his 
discretion,  any  customary  or  usual  route  which  was  regarded  as  safe 
and  responsible.  This  provision,  being  thus  imported  into  the  contract 
by  law,  is  as  unassailable  by  parol  as  are  any  of  the  other  express 
terms  of  the  contract." 

And  in  a  leading  case,  the  defendants,  who  were  engaged  in  the  car- 
rying business  on  the  Hudson  river,  by  means  of  a  line  of  l)oat8  be- 
tween New  York  and  Albany,  received  of  the  plaintiffs  a  box  marked 
"J.  Petrie,  Little  Falls,  Herkimer  County" — a  point  beyond  the  termi- 
nus of  their  route — and  gave  a  receipt  which  merely  stated  that,  they 
had  received  from  the  plaintiffs  a  box  so  marked.  There  were  no  spe- 
cial directions,  nor  any  contract  as  to  the  place  or  mode  of  its  delivery. 
It  was  held  that  they  discharged  their  full  duty  by  carrying  it  safely  to 
Albany,  and  delivering  it  safely  on  board  a  canal  boat  belonging  to  a 
safe  and  responsible  line,  whose  route  lay  through  Little  Falls,  this 
being  in  accordance  with  the  usual  course  of  business  in  similar  cases  ; 
and  hence  they  were  not  liable  for  the  loss  of  the  contents  of  the  box  by 
theft  or  robbery  before  it  reached  Little  Falls.  Van  Santfoord  v,  St. 
John,  6  Hill  (N.  Y. )  158. 
I  And  so  in  a  similar  case,  where  the  consignor  gave  directions  that  the 

I  goods  be  forwarded  by  a  canal  boat,  but  named  no  particular  boat,  it 

I  was  held  that  the  initial  carrier,  having  used  due  care  in  the  selection  of 

\  a  safe  boat,  was  not  liable  for  their  loss  by  the  upsetting  of  the  boat. 

Ackley  v.  Kellogg,  8  Cow.  (N.  Y.)  223. 

Of  course  where  it  is  expressly  stipulated  in  the  bill  of  lading  that  the 
goods  may  be  sent  forward  from  the  end  of  the  initial  carrier's  route  by 
any  carrier  or  freightman  willing  to  receive  them  unconditionally  for 
transportation,  the  first  carrier  performs  his  full  duty  by  sending  the 
goods  forward  in  the  usual  course  of  business  by  any  carrier  known  to 
be  safe  and  responsible,  and  who  will  accept  the  same  unconditionally. 
Hinckley  v.  New  York,  etc.,  R.  Co.,  56  N.  Y.  429. 

2.  Where  No  Connecting  Carrier  at  Point  of  Transhipment. 

Should  it  happen  that  there  is  no  connecting  carrier  at  the  point  of 
transhipment,  then  in  the  due  order  of  things  it  is  not  likely  that  any 
question  of  negligence  in  the  selection  of  another  carrier  will  arise, 
lince  in  the  absence  of  contract,  either  express  or  implied  from  estab- 
lished usage,  the  first  carrier  is  under  no  obligation  to  transport  the 
goods  over  any  link,  however  short,  in  order  to  reach  another  carrier. 
His  duty  in  such  case  is  to  retain  the  goods  and  notify  the  owner,  and 
await  his  instructions.  St.  Louis,  etc.,  R.  Co.  v,  Marrs,  60  Ark.  637,  2 
Am.  ft  Eng.  R.  Cas.,  N.  S.,  647,  31  S.  W.  42 ;  Louisville,  etc.,  R.  Co.  v, 
Campbell,  54  Tenn.  (7  Heisk.)  253. 

B.  CONTRACT  TO    CARRY    TO    POINT    OF    TRANSHIPMENT, 

CONNECTING.  CARRIER  BEING  DESIGNATED. 
I.  Qeneral  Rule. 

Where  there  is  a  contract,  or  where  the  owner  has  given  instructions, 
in  which  case  the  law  creates  the  contract,  that  the  goods  be  forwarded 
by  a  particular  connecting  carrier  from  the  point  of  transhipment,  it 
is  the  duty  of  the  initial  carrier  to  forward  by  the  carrier  designated  ; 
and  if  he  fail  to  do  so,  and  forward  by  some  other,  his  liability  as  car- 
rier continues,  and  he  becomes,  in  effect,  an  insurer  of  the  safe  delivery 
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of  the  goods,  on  the  same  principle  that  a  first  carrier  assumes  the  risk 
where  he  himself  deviates  from  the  agreed  route.  Strong  v.  Certain 
Quantity  of  Wheat,  3  Wall.  225, 18  L.  Ekl.  194,  affirming  (circuit  coart 
unreported)  Strong  v.  Certain  Quantity  of  Wheat  (D.  C),  Fed.  Ca».  No. 
13,541;  Georgia  R.  Co.  v.  Cole,  68  Ga.  623;  Michigan,  etc.,  R.  Co.  v. 
Day,  20  41.  375,  71  Am.  Dec.  278  ;  McEwan  v,  Jeffersonville, etc.,  R.  Co., 
33  Ind.  376  ;  Brown  v,  Pennsylvania  Co.,  63  Minn.  546,  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  640,  65  N.  W.  961 ;  Ackley  v.  Kellogg,  8  Cow.  (N.  Y.)  225  ; 
Wilcox  V.  Parmelee.  5  N.  Y.  Super.  Ct.  (3  Sandf.)  610  ;  Johnson  v.  New 
York  Cent.  R.  Co.,  39  How.  Prac.  (N.  Y.)  127  ;  Dana  v.  New  York  Cent. 
R.  Co.,  51  How.  Prac.  430 ;  Erie  Ry.  Co.  v.  Steiger,  5  Hun  346  ;  Johnson 
V.  Transportation  Co.,  33  N.  Y.  610.  88  Am.  Dec.  416;  Goodrich  v, 
Thompson,  44  N.  Y.  324  ;  Maghee  v,  Camden  A  Amboy  R.  Co.,  45  N  Y. 
514,  6  Am.  Rep.  124  ;  Bostwick  v,  Balto.  &  Ohio  R.  Co.,  45  N.  Y.  712  ; 
Rawson  v,  Holland,  59  N.  Y.  611, 17  Am.  Rep.  394 ;  Missouri  Pac.  R.  Co. 
V.  Young,  25  Neb.  651,  41  N.  W.  646 ;  Philadelphia,  etc.,  R.  Co.  v.  Beck, 
125  Pa.  St.  620,  40  Am.  A  Eng.  R.  Cas.  140, 17  Atl.  505,  11  Am.  St.  Rep. 
924 ;  Louisville,  etc.,  R.  Co.  v.  Odill.  %  Tenn.  61,  2  Am.  &  Eng.  R.  Cas.. 
N.  S.,  647,  33  S.  W.  611 ;  Hooper  v,  Chicago,  etc.,  R.  Co.,  27  Wis.  81,  9 
Am.  Rep.  439. 

The  first  carrier  may  also  be  held  liable  as  for  a  conversion  where  he 
delivers  the  goods  to  other  than  the  designated  carrier.  Georgia  R.  Co. 
V,  Cole,  68  Ga.  623. 

In  Brown  &  Haywood  Co.  v.  Pennsylvania  Co.,  63  Minn.  546,  2  Am.  A 
Eng.  R.  Cas.,  N.  S.,  640,  65  N.  W.  961,  a  carrier  received  a  shipment  of 
go<kls,  to  be  carried  to  a  point  beyond  its  own  line,  with  directions  to 
deliver  them  to  certain  connecting  carriers  to  l>e  carried  to  their  destina- 
tion. At  the  same  time  the  shipper  made  an  agreement  with  the  last 
connecting  carrier  to  have  the  car  containing  the  goods  stopped  at  two 
intermediate  points  on  its  line,  and  certain  portions  of  the  goods  de- 
livered  at  each  point ;  the  balance  to  be  carried  to  the  point  of  destina- 
tion, to  which  the  goods  were  billed  by  the  initial  carrier.  The  initial 
carrier  had  no  knowledge  of  this  agreement,  and  wrongfully  sent  the 
goods  by  a  different  connecting  carrier,  whose  lines  did  not  reach  the 
place  of  destination,  but  did  reach  one  of  said  intermediate  points,  to 
which  it  brought  the  goods,  and  was  proceeding  to  forward  the  whole 
of  them  to  the  place  to  which  they  were  so  billed,  when  plaintiff  dis- 
closed to  it  his  contract  to  have  the  goods  distributed  to  the  three  points, 
and  demanded  that  it  be  complied  with.  Before  complying  with  the 
same,  this  carrier  compelled  him  then  and  there  to  pay  the  whole  freight 
for  the  whole  route,  and  thereupon  delivered  him  the  goods  destined  to 
that  point,  and  undertook  at  its  own  cost  to  carry  to  each  of  the  other 
points  the  portion  of  the  goods  destined  to  such  point.  In.  doing  so,  one 
package  of  the  goods  was  broken  and  destroyed.  In  a  suit  by  the  ship- 
per against  the  initial  carrier  for  the  loss,  held,  the  initial  carrier 
became,  by  its  wrongful  act  of  diverting  the  goods  from  the  designated 
route,  an  insurer  of  their  safe  delivery  at  the  three  places  of  destination, 
though  two  of  those  places  were  never  disclosed  to  it. 

And  so  where  the  carrier  undertook  to  carry  a  piano  to  a  certain  point 
upon  its  line  and  there  deliver  to  a  connecting  carrier,  with  whose  track 
its  own  track  was  joined  by  means  of  a  mechanical  contrivance  known 
as  a  Y,  it  did  not  fulfill  its  obligation  by  delivering  to  a  couple  of  dray- 
men who  styled  themselves  a  '^transfer  company,"  to  be  carried  by  them 
to  the  depot  of  the  connecting  carrier  for  further  transportation.  The 
draymen  were  simply  agentd  of  the  first  carrier,  and  it  was  liable  as 
carrier  for  injuries  received  by  the  goods  while  in  their  custody.  Mis- 
souri Pac.  R.  Co.  V.  Young,  25  Neb.  651,  41  N.  W.  646.  See  also.  Hooper 
V.  Chicago,  etc.,  R.  Co.,  27  Wis.  81,  9  Am.  Rep.  439.  ' 

See,  however,  Cramer  v,  American,  etc.,  Exp.  Co.,  56  Mo.  524,  where 
the  first  carrier  undertook  to  carry  goods  from  New  York  to  St.  Louis, 
and  there  deliver  them  to  a  certain  steam  packet  company  for  further 
transportation,  to  the  consignees  at  Vicksburg,  Miss.,  and  there  being 
no  packet  company  of  that  name  with  an  office  in  St.  I<ouis,  it  was  held 
that  the  first  carrier  acted  in  the  exercise  of  a  sound  discretion  and  as  a 
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prudent  man  would  have  done  with  his  own  g^oods  in  sending'  them  for- 
ward by  the  first  convenient  first-class  steamboat,  without  notif  jinf^  the 
owners,  and  that  he  was  not  liable  for  the  loss  of  g'oods  by  the  sinkin^f 
of  the  boat. 
2.  Instructions  to  Deliver  to  Order  at  Point  of  Transhipnnent. 

And  so,  thouf^h  the  carrier  receiving  the  goods  may  know  from  marks 
thereon,  or  otherwise,  that  they  aue  destined  to  a  point  beyond  his  means 
of  transportation,  yet,  if  his  instructions  be  to  carry  to  the  point  of 
transhipment  and  there  deliver  to  a  particular  consignee,  or  hold  sub- 
ject to  the  shipper's  orders,  he  will  become  liable  as  insurer  if  any  loss 
result  from  his  undertaking  to  forward  them  to  their  ultimate  destina- 
tion. Selma,  etc.,  R,  Co.  v.  Butts,  43  Ala.  385  ;  North  v.  Merchants', 
etc.,  Transp.  Co.,  146 Mass.  315, 15  N.  B.  779. 

In  t}ie  case  last  cited,  the  defendant,  a  transportation  company,  con- 
tracted to  transport  the  plaintiff's  goods  from  Boston  to  Norfolk,  Va. , 
there  to  be  delivered  to  the  plaintiff  or  his  order.  Certain  memoranda 
on  the  bill  of  lading  showed  that  their  ultimate  destination  was  Windsor, 
N.  C,  and  contained  ^the  words,  "Notify  A.  B.,  Windsor,  N.  C."  The 
goods  themselves  were  marked  for  a  point  beyond  defendant's  line,  and 
the  defendant,  as  was  its  custom,  forwarded  them  to  Windsor,  and  the 
connecting  carrier  delivered  them  to  A.  B.  at  that  place  without  requir- 
ing him  to  produce  an  order  from  the  plaintiff.  Upon  A.  B.'s  refusing 
to  pay  for  the  goods,  it  was  held  that  plaintiff  was  entitled  to  recover 
their  value  of  the  defendant  company. 

8.  Connecting  Carrier  Indicated  by  Marks  on  Goods. 

If  there  are  marks  or  directions  on  the  goods  indicating  the  route  by 
which  they  are  to  go,  it  is  the  duty  of  the  initial  carrier,  in  the  absence 
of  contract  or  other  instructions,  to  forward  by  the  route  so  indicated, 
ref^ardless  of  what  the  customary  practice  may  be.  Georgia  R.  Co.  z/. 
Cole,  68  Ga.  623 ;  Congar  v.  Galena,  etc.,  R.  Co.,  17  Wis.  492 ;  Congar  v. 
Chicago,  etc.,  R.  Co.,  24  Wis.  157. 

Thus  where  a  Massachusetts  firm  consigned  goods  to  a  firm  in  Balti- 
more, with  the  cases  marked,  "Railroad  Line,"  and  the  carrier  at  New 
York,  instead  of  forwarding  by  rail,  sent  them  by  boat,  it  was  held, 
the  boat  having  been  lost  at  sea,  that  the  words,  ** Railroad  Line," 
plainly  indicated  that  the  goods  were  to  be  forwarded  by  rail,  and  that 
the  defendant  was  liable  for  their  loss,  notwithstanding  it  was  custom- 
ary to  forward  goods  by  boat.    Ingalls  v.  Brooks,  1  Edm.  Sel.  Cas.  104. 

So  where  the  goods  were  being  shipped  from  Detroit  to  Dry  den,  and 
were  marked,  "via  Ridgway,"  Ridgway  being  a  connecting  point  for 
two  lines  between  Dryden  and  the  point  of  transhipment  on  the  line  of 
the  first  carrier,  it  was  held  that  thev  should  have  been  forwarded  over 
the  route  which  went  by  way  of  Ridgway.  Rawson  v.  Holland,  59 
N.  Y.  611, 17  Am.  Rep.  394. 

No  markings  on  the  goods,  however,  can  be  allowed  to  overcome  an 
express  contract,  or  the  positive  instructions  of  the  shipper.  North 
V.  Merchants',  etc.,  Transp.  Co.,  146  Mass.  315,  15  N.  E.  779.  Nor  are 
soch  marks  sufficient  to  relieve  the  first  carrier  from  the  duty  of  trans- 
mitting to  his  connecting  carrier  the  special  instructions  of  the  shipper, 
shown  on  the  shipping  bills,  in  regard  to  the  subsequent  routing  of 
the  goods,  unless  it  is  shown  that  such  marks  came  to  the  actual  knowl- 
edge of  the  connecting  carrier,  or  his  agent  charged  with  the  duty 
of  forwarding  the  goods.  I,ittle  Miami  R.  Co.  v,  Washburn,  22  Ohio 
St.  324.  See  also,  Hempstead  v.  New  York  Cent.  R.  Co.,  28  Barb.  (N. 
Y.)  485. 

4.  Designated  Connecting  Carrier  Refusing  to  Receive  Goods. 

Where  the  connecting  carrier  designated  by  the  shipper  refuses, 
because  of  a  freight  block,  or  a  strike  on  his  line,  or  for  any  other 
reason,  to  receive  the  goods,  the  first  carrier  still  has  no  implied  power, 
except  under  the  most  extraordinary  or  urgent  circumstances,  to  choose 
another  route  and  forward  the  goods  over  it ;  but  he  must  communicate 
with  the  shipper  and  await  his  orders.  Lesinsky  v.  Great  Western 
Dispatch,  10  Mo.  App.  134 ;  Johnson  v.  New  York  Cent.   Transp.  Co.,  33 
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N.  Y.  610,  88  Am.  Dec.  416  ;  Johnson  ».  New  York  Cent.  R.  Co.  39  How.. 
Pr.  127;  Empire  Transp.  Co.  v,  Wallace,  68  Pa.  St.  302;  Louisville,  etc, 
R.  Co.  V,  Odill,  96  Tenn.  61,  2  Am.  dt  Eng.  R.  Cas.,  N.  S.,  647, 33  S.  W.. 
611 ;  Deming  v.  Norfolk,  etc.,  R.  Co.,  21  Fed.  25,  16  Am.  dt  Eng.  R. 
Cas.  232. 

Thus,  where  a  carrier  by  water,  found  that,  because  of  a  press  of 
business  at  the  end  of  his  portion  of  the  route,  he  would  be  unable  to 
discharge  his  cargo  of  wheat  for  several  dajs,  it  was  held  that  he  had  no 
implied  authority  to  sail  to  another  port  and  there  discharge  his  cargo 
to  be  forwarded  over  a  different  route  to  the  consignees,  but  that  he 
should  have  notified  the  owners.  Strong  v.  Certain  Quantity  of  Wheat,. 
3  Wall.  225, 18  L.  Ed.  194,  affirming  (circuit  court  unreported)  Strong 
V.  Certain  Quantity  of  Wheat  (D.  C),  Fed.  Cas.  No.  13,541. 

6.  Same — Where  Circumstances  Urgent — Goods  Perishable,  etc. 

As  just  intimated,  however,  where  the  circumstances  of  the  case  are 
so  urgent  as  to  admit  o^  no  delay,  the  first  carrier  discharges  his  full 
duty  if  he  forward  by  the  best  means  at  hand,  using  such  care  and  dili- 
gence as  a  prudent  man  would  exercise  in  regard  to  his  own  goods. 
Regan  v.  Grand  Trunk  Ry.,  61  N.  H.  579;  Johnsoti  v.  New  York  Cent. 
Transp.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416;  Louisville,  etc.,  R.  Co.  v, 
Odill,  %  Tenn.  61,  2  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  647,  33  S.  W.  611. 

Naturally,  this  exception  finds  its  most  frequent  illustration  in  the 
case  of  perishable  goods.  Thus  in  Regan  v.  Grand  Trunk  Railway  Co., 
61  N.  H.  579,  perishable  goods  were  shipped  by  thv  defendant's  railway 
to  its  terminus  at  Portsmouth,  to  be  sent  thence  by  boat  to  Boston. 
But  the  goods,  although  arriving  without  delay  on  the  part  of  the  de- 
fendant, did  not  reach  Portsmouth  until  after  the  Saturday  boat  had 
gone.  There  was  no  Sunday  boat,  and  on  Monday  when  the  goods 
were  tendered  to  the  agent  of  the  boat  line,  defendant  was  informed 
that  no  boat  would  run  that  day  on  account  of  the  storm,  and  that  aa 
the  indications  were  that  the  storm  would  last  some  time,  there  would 
probably  be  no  boat  for  several  days.  Thereupon,  the  defendant 
forwarded  them  immediately  by  rail  to  Boston,  and  they  were  greatly 
injured  owing  to  the  train  itself  being  derailed  and  delayed  by  the 
storm.  It  was  held  that  the  defendant  had  exercised  due  care  and  dili- 
gence under  the  circumstances,  and  was  not  liable  for  the  loss. 

This  exception,  however,  is  strictly  applied,  even  in  the  case  of  per- 
ishable goods,  and  a  carrier  forwarding,  by  a  route  other  than  that 
specified,  goods,  concerning  the  perishable  quality  of  which  there  may 
be  a  difference  of  opinion,  is  liable  to  find  himself  held  for  their  value 
upon  their  loss  or  destruction.  Thus,  in  one  case,  a  shipment  of  pota- 
toes was  ordered  to  be  sent  forward  by  a  particular  connecting  carrier 
from  the  terminus  of  the  first  carrier's  line,  but  was  refused  by  the  con- 
necting carrier  designated,  because  of  a  strike  prevailing  on  its  line. 
The  first  carrier  then  undertook  to  forward  by  another  route  ;  but  the 
strike  having  spread,  an  intermediate  carrier,  farther  on,  refused  to 
receive  the  potatoes.  Thereupon,  the  first  connecting  carrier  ware- 
housed them  and  sold  them  at  a  loss,  believing  that  they  were  perish- 
able, and  that  it  was  the  best  for  all  parties.  No  attempt  had  been 
made  to  communicate  with  the  consignors.  It  was  held  that  the  first 
carrier  was  liable  for  the  loss  sustained.  Lrouisville,  etc.,  R.  Co.  "V^ 
Odill,  96  Tenn  61,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  647,  33  S.  W.  611. 

C.  RIGHTS  AND  LIABILITIES  OF  CONNECTING  CARRIER. 

1.  Whether  Contract  for  His  Benefit. 

A  connecting  carrier  acquires  no  rights  under  a  contract  between  a 
shipper  and  a  first  carrier  for  the  transportation  of  goods  to  a  point  ou 
the  first  carrier's  line,  and  thence  to  their  destination  over  the  line  of 
that  particular  connecting  carrier.  It  is  not  such  a  contract  for  his. 
benefit  that  he  can  maintain  an  action  for  the  breach  thereof.  St. 
Louis,  etc.,  Packet  Co.  v.  Missouri  Pac.  R.  Co.,  35  Mo.  App.  272. 

2.  Receiving  Goods  Not  Intended  for  Him. 

Where  the  first  carrier,  acting  as  forwarding  agent  for  the  shipper, 
forwards  the  goods  over  a  connecting  line  other  than  the  one  designated. 
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by  the  shipper,  the  connecting  carrier  ov^er  whose  route  they  are  ac- 
tually sent,  will  have  a  lien  for  his  freight,  provided  he  has  no  knowledge 
of  the  fact  that  they  were  not  intended  for  him  ;  for  the  mistake  was 
that  of  the  shipper's  agent.  Bird  V.Georgia  Railroad,  72  Ga.  655,27 
Am.  A  Eng.  K.  Cas.  39.  But  if  he  receive  the  goods  knowing  that  they 
were  not  intended  for  him,  he  is  guilty  of  a  conversion  if  he  refuses 
to  give  them  up  on  the  demand  of  the  owner.  Bird  v,  Georgia  Rail- 
road, 72  Ga.  655,  27  Am.  &  Eng.  R.  Cas.  39.  A  fortiori  is  this  true 
where  the  connecting  carrier  was  expressly  instructed  not  to  receive 
the  goods.  Knight  v.  Providence,  etc.,  R.  Co.,  13  R.  1.572,43  Am. 
Rep.  46. 

That  the  connecting  carrier  did  have  knowledge  of  the  fact  that  the 
goods  were  not  intended  for  him,  may  be  proved  by  showing  that  the 
goods  were  plainly  marked  via  another  route.  Bird  v,  Georgia  Railroad, 
72  Ga.  655,  27  Am.  &  Eng.  R.  Cas.  39. 

D.  THROUGH  SHIPMENT— RIGHT  OF  FIRST  CARRIER  TO 
CHOOSE  CONNECTING  LINES. 

Where  the  goods  are  received  on  a  through  bill  of  lading,  that  is,  an 
undertaking  to  carry  the  goods  to  their  destination  even  though  it  be 
a  point  beyond  the  terminus  of  the  first  carrier's  route,  all  connecting 
carriers  employed  in  furthering  and  completing  the  transportation, 
become  his  agents,  for  whose  default  or  neglect  he  is  responsible  to  the 
owner  of  the  goods.  Ogdensburg,  etc.,  R.  Co.  v,  Pratt,  22  Wall. 
123,  22  L.  Ekl.  827;  President,  etc,  of  Bank  of  Ky.  v  Adams  Ex- 
press Co.,  93  U.  S.  174,  23  Tv.  Ed  872;  Hooper  v.  Wells,  Fargo 
&  Co.,  27  Cal.  11,  85  Am.  Dec.  211 ;  Pereira  v.  Central  Pac.  R.  Co., 
18  Am.  &  Eng.  R.  Cas.  565,  66  Cal.  92,  4  Pac  988  ;  Southern  Ex- 
press Co.  V,  Shea,  38  Ga.  519 ;  111.  Cent.  R.  R.  v,  Copeland,  24 
111.  332;  111.  Cent.  R.  R.  v.  Johnson,  34  111.  389;  Anchor  Line  v. 
Datcr,  68  111.  369;  Toledo,  etc.,  R.  Co.  v.  Lrockhart,  71111.  627;  St. 
Louis,  etc.,  R.  R.  v.  Piper,  13  Kan.  505 ;  Williams  ».  Vanderbilt,  28 
Kan.  217;  Louisville,  etc,  R.  Co.  v.  Farmers'  A  Drovers'  Live -Stock  Com. 
Firm  (Ky.),  17  Am.  &  Eng.  R;  Cas.,  N.  S.,  284  ;  Dunn  v.  Hannibal,  etc., 
R.  Co.,68  Mo.  268;  Mallory  v,  Burrett,  1  E.  D.  Smith  (N.  Y.)  234; 
CoDdict  V.  G.  T.  Railway,  4  Lans.  106 ;  Bryan  v,  M.  A  P.  R.  R.,  11  Bush 
597 ;  Quimby  v.  Vanderbilt,  17  N.  Y.  306  ;  Roberts  ».  Van  Buskirk,  31 
N.  Y.  661 ;  Root  v.  G.  W.  R.  R.,  45  N.  Y.  524  ;  Steamboat  Co.  r.  Brown, 
54  Pa.  St.  77;  Penn.  R.  R.  v.  Berry,  68  Pa.  St.  272 ;  E.  Tenn..  etc., 
R.  R.  Co.  V.  Nelson,  1  Cold.  276 ;  Merchants'  Dispatch  Transp.  Co.  v, 
Bloch,  86  Tenn.  362,  6  S.  W.  881, 6  Am.  St.  Rep.  847;  Noyes  v.  The  R.  R. 
Co.,27  Vt.  110  ;  Newell  v.  Smith.  49  Vt.  255  ;  Pcet  v.  The  Railway,  19 
WU.  118 ;  Wahl  v.  Holt,  26  Wis.  703. 

And  not  only  is  he  liable  for  the  neglect  or  default  of  all  subsequent 
carriers  in  the  transportation  or  delivery  of  the  goods,  but  he  is  a  surety 
for  their  acceptance  of  the  goods  when  tendered.  Bussey  v.  Railroad  Co. , 
13  Fed.  330 ;  Louisville,  etc.,  R.  Co.  v.  Farmers'  A  Drovers'  Live- 
stock Com.  Fiim  (Ky.),17  Am.  &Eng.  R.  Cas.,N.  S.,  284;  S.  W.  South- 
ard V,  Minneapolis,  etc.,  R.  Co.,  60  Minn.  382,  62  N.  W.  442  ;  Memphis, 
etc.,  R.  Co.  V,  Stockard,  58  Tenn.  (11  Heisk.)  568. 

In  view  of  this  liability  attaching  to  the  first  carrier  upon  a  contract 
for  through  shipment,  and  in  view  of  the  further  fact  that  a  common 
carrier  is  not  compellable  to  undertake  the  transportation  of  goods 
beyond  the  terminus  of  his  own  route,  there  can  be  no  doubt  of  his  right 
to  choose  his  own  connecting  lines  and  forwarding  agents  for  the  entire 
route.  It  is  against  all  reason  to  say  that  one  shall  be  held  liable  for 
the  neglect  or  default  of  his  agents,  and  yet  deny  him  the  right  of 
choosing  those  agents.  Post  v.  Southern  Ry.  Co.,  103  Tenn.  184, 16  Am. 
A  Beg.  R.  Cas.,  N.  S.,  201,  52  S.  W.  301 ;  GaWeston,  etc.,  R.  Co.  v.  Short 
(Tex.  Civ.  App.),  25  S.  W.  142 ;  Central  Stock  Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  118  Fed.  113,  5  R.  R.  R.  259,  28  Am.  &  Eng.  R.  Cas., 
N.  S..  259 ;  State  v.  Wrightsville,  etc.,  R.  Co.,  104  Ga.  437,  30  S.  E.  891, 
11  Am.  A  Eng.  R.  Cas.,  N.  S.,  576,  and  note. 

Aside  from  these  considerations,  there  are  other  reasons  why  a  shipper 
■honld  not  be  permitted  to  dictate  to  a  common  carrier  the  route  over 
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which  he  shall  send  a  throug'h  shipment.  These  reasons  were  so  well 
stated  by  a  witness  in  the  case  of  Post  v.  Southern  Ry.  Co.,  103  Tenn. 
184, 16  Am.  &  Eng:.  R.  Cas.,  N.  S.,  201, 52  S.  W.  301,  that  they  were  repro- 
duced in  the  opinion  of  the  court  as  given,  and  we  cannot  do  better  than 
set  out  that  portion  of  the  opinion  here.  Said  the  court :  **The  rea- 
sons why  carriers  should  have  this  right  to  designate  routes  are 
forcibly  stated  by  the  witness  Culp,  who,  it  is  shown,  has  an  ex- 
perience of  28  years  in  the  traffic  departments  of  railroads.  He 
says :  'Satisfactory  arrangements  necessary  to  be  made  with  all  parts 
of  the  line  for  operation  of  through  rates  include  proportions  to  be 
allowed  each  carrier ;  the  ability  of  the  connecting  lines  to  transport 
the  traffic  with  the  utmost  speed  ;  the  solvency  of  di£Ferent  parts  of 
the  line ;  their  willingness  to  and  ability  to  promptly  settle  claims, 
either  for  loss  to  property,  overcharge  in  rates,  or  loss  of  cars  or  other 
property  of  the  company  ;  reciprocity  on  the  part  of  the  connecting 
line  in  delivering  freights  to  the  defendant  for  transportation  over  its 
line  in  return  for  freights  delivered  to  such  connecting  lines  by  it ; 
participation  in  salaries  and  expenses  of  agencies  established  for 
procurement  of  traffic ;  compliance  with  the  law,  state  and  national, 
with  respect  to  rates  applying  to  traffic  over  such  other  lines ;  friendly 
co-operation  of  connecting  lines,  and  performance  of  the  duty  so  as 
to  satisfy  patrons,  and  increase  business ;  that  it  may  not  be  compelled 
to  send  its  cars  over  connecting  lines  which  will  not  promptly  return 
them  ;  in  order  to  select  such  connections  as  are  able  to  furnish  it  a 
proportion  of  cars  needed  by  the  through  lines ;  that  it  may  not  be 
required  to  haul  cars  to  Memphis  empty,  to  meet  requirements  of 
shippers  in  order  to  load  their  freight,  while  it  may  have  a  supply  of 
empty  cars  on  hand  to  be  returned  by  other  routes ;  so  to  distribute 
its  tonnage  as  not  to  congest  one  or  more  of  the  roads,  while  forward- 
ing so  little  traffic  over  other  lines  as  to  cause  them  to  form  other 
connections,  to  the  disadvantage  of  the  Southern  Railway.'  He  con- 
tinues :  'To  promptly  handle  freight,  defendant  should,  from  time  to 
time,  select  some  particular  carrier  as  against  others.  It  is  necessary  at 
times  to  send  a  larger  percentage  of  business  than  usual  via  a  partic- 
ular line,  in  order  to  return  loaded  cars  which  would  otherwise  return 
empty,  or  to  furnish  loads  for  steamships  which  would  otherwise  be 
compelled  to  sail  from  port  without  loads. '  Illustrating  this,  he  cites 
cases  of  steamships  plying  from  the  ports  of  Brunswick,  Pinner's 
Point,  and  other  South  Atlantic  seaports,  to  New  York,  Philadelphia, 
and  other  North  Atlantic  seaports*  running  in  connection  with  the 
Southern  Railway  Company.  It  may  be  necessary,  in  order  to  load 
a  ship  sailing  from  Brunswick  at  one  particular  time  to  route  all,  or 
practically  all,  of  its  freight  to  that  port,  when  the  next  day  the 
situation  may  be  reversed,  and  it  may  have  to  send  all  of  its  freight 
to  Norfolk.  The  making  of  arrangements  to  increase  the  efficiency  of 
the  carriers ;  the  necessity  of  looking  to  the  solvency  of  lines  over 
which  their  business  is  to  be  transported  and  their  cars  sent ;  and  the 
willingness  and  ability  of  such  connecting  lines  to  pay  claims  for 
loss  of  property,  and  for  car  mileage,  are  considerations  of  great  impor- 
tance in  the  choice  of  connecting  lines." 

R. 


United  Rys.  &  Electric  Co.  of  Baltimore  v.  Woodbridge. 

( Couri  of  Appeals  of  Maryland^  July  /,  /^j. ) 

rS5  Atl.  Rep.  444.1 

Street  Railways— Injury  to  Passenger — Sudden  Starting  of  Car  k>efore 
Passenger  Can  Alight  * 
Testimony  of    plaintiff  which  showed  that  she  was  a  passenger  on 

*As  to  the  care  required  in  setting  down  passengers,  see  foot-note 
appended  to  Southern  Ry.  Co.  v.  Reeves  (Ga.),  6  R.  R.  R.  870, 
29  Am.  &  JEDng.  R.  Cas.,  N.  S.,  870. 
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defendant's  street  car  and  had  received  from  the  conductor  a  transfer 
to  another  line,  that  the  conductor  notified  the  passeng^ers  to  change 
for  that  line,  that  the  car  stopped,  and,  while  she  attempted  to  alight, 
started  and  threw  her  to  the  ground,  established  a  prima  facie  case 
of  negligence  on  defendant's  part. 

Same— Same— Same—Car  Stopping  at  Place  Other  Than  That  Specified 
in  Warning. 
A  notice  posted  in  a  street  car,  which  states  that  *'cars  stop  to  take 
on  and  let  off  passengers  at  nearside  of  cross  streets,"  and  that  those 
violating  the  notice  do  so  at  their  own  risk,  not  meaning  that  cars  will 
stop  only  at  such  places,  does  not  preclude  a  passenger  getting  on  or  I 

off  at  any  other  place  from  recovering  for  injuries  sustained  by  reason  | 

of  the  company's  negligence. 

Same — Same— Same — Same — Conductor  Calling  Transfer  Point — Con- 
tributory Negligence. 
A  passeng^er  on  a  street  car  had  received  a  transfer  to  another  line.  I 

As  the  car  approached  the  transfer  point  the  conductor  called  out  the 
place,  and  directed  the  passengers  to  transfer  to  that  line.    The  car  I 

came  to  a  stop,  and  the  passenger  attempted  to  alight,  but,  while  so 
doing,  the  car  started  and  threw  her  to  the  ground.     The  car  stopped  { 

because  of  a  wagon  in  front  of  it,  and  when  the  wagon  moved  the  car  i 

started  up.     The  passenger  received  no  notice  to  delay  the  transfer.  i 

The  rear  of  the  car,  when  it  stopped,  was  from  50  to  100  feet  from  the 
street  crossing  where  it  usually  stopped  :  held,  that  the  passenger  was 
not  guilty  of  contributory  negligence,  as  a  matter  of  law,  in  attempting 
to  alight. 

Same— Same— Same— Same— Duty  to  Warn  Passengers  to  Keep  Seats.f 
Where,  after  a  conductor  of  a  street  car  had  given  directions  to  trans* 
fer  to  another  line,  the  car  stopped,  but  not  for  the  purpose  of  enabling 
the  passengers  desiring  to  transfer  to  alight,  it  was  the  duty  of  the  con- 
ductor to  warn  the  passengers  to  keep  their  seats  till  he  should  give 
farther  directions. 

Appeal  from  Baltimore  City  Court;  J.  Upshur  Dennis, 
Judge. 

Action  by  Mary  S.  Woodbridge  against  the  United  Rail* 
ways  &  Electric  Company  of  Baltimore.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affiirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BOYD. 
PAGE,  PEARCE,  and  SCHMUCKER,  JJ. 

John  C.  Tolson,  for  appellant. 
Forrest  Bramble,  for  appellee. 

PEARCE,  J.  This  action  was  brought  by  Mary  S.  Wood- 
bridge  in  the  Baltimore  city  court  against  the  United  Rail- 
ways &  Electric  Company  to  recover  for  personal  injuries 
sustained  while  a  passenger  upon  a  car  of  the  defendant  com- 
pany. The  declaration  charges  that  the  plaintiff  paid  her 
fare,  and  thereby  became  a  passenger  on  the  rar  of  defendant, 
which  was  a  common  carrier  of  passengers  for  hire ;  that, 
when  said  car  reached  a  point  where  plaintiff  desired  to  leave 
the  car,  it  was  stopped  to  allow  her  and  others  to  alight 
therefrom;  that  by  reason  of  the  negligence  of  the  defendant 
when  plaintiff  was  alighting,  with  her  feet  on  the  steps  of  the 

fAs  to  the  duty  to  warn  and  instruct  passengers,  see  note  appended 
to  Southern  Pac.  Co.  v,  Tarin  (C.  C.  A.),  21  Am.  8l  Eng.  R.  Cas.,  N. 
S.,%8. 
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car,  and  in  the  act  of  stepping  down  into  the  street,  the  car 
was  prematurely  started,  whereby  she  was  thrown  down  in  the 
street  and  injured.  The  case  was  tried  before  a  jury,  under 
instructions  from  the  court,  and  a  verdict  was  given  for  the 
plaintifi  for  $500.  The  only  exception  was  to  the  ruling  on 
the  prayers. 

The  plaintifi  testified  that,  with  her  son-in-law,  Joseph 
Susco,  she  boarded  the  car  on  Pratt  street,  near  Light ;  that 
they  paid  their  fares,  and  asked  and  received  transfers  to  the 
Edmonson  Avenue  line,  the  transfer  point  being  at  the  inter- 
section of  Howard  and  Franklin  streets;  that,  as  the  car  was 
going  up  Howard  street,  when  it  got  to  Franklin  it  stopped, 
and  the  conductor  called  out,  '^Franklin  street;  transfer  to 
Edmonson  avenue*';  that  her  son-in-law  got  ofi,  and  she  got 
right  up  and  started  oS  right  behind  him ;  that  as  she  was  in 
the  act  of  stepping  down  on  the  ground,  with  the  handle  bar 
in  her  right  hand,  the  car  started,  and  she  was  thrown  flat 
on  her  back.  She  subsequently  said  the  car  was  not  up  to 
the  corner  of  Howard  and  Franklin  streets  when  she  fell,  and 
that  she  guessed  it  was  about  50  or  60  feet  off.  Joseph  Susco 
testified  that  he  paid  the  fares  and  asked  for  transfers  to 
Edmonson  Avenue  line;  that  he  was  not  well  acquainted  with 
the  city,  and  did  not  know  where  he  was,  but  when  the  con- 
ductor **  hollered"  to  transfer  to  Edmonson  avenue,  the  car 
came  to  a  stop,  and  he  got  off ;  that  the  plaintiff  got  off  right  be- 
hind him,  but  ''kind  of  hung  on  the  car,''  and  the  car  started 
before  she  was  on  the  ground.  There  was  full  proof  of  the 
plaintiff's  injuries  offered  by  her. 

John  B.  Falk,  for  defendant,  testified  that  he  was  a  pas- 
senger on  t])e  car,  and  saw  the  accident ;  that  the  car  was 
going  slow,  following  a  wagon,  and  that,«when  about  60  or 
70  feet  from  Franklin  street,  a  man  got  off,  and  a  womai  fol- 
lowed him  aiid  fell  in  the  street;  that  the  conductor  was  then 
forward  on  the  footboard,  collecting  fares;  that  the  passengers 
called  his  attention  to  the  plaintiff  falling  off,  and  he  stopped 
the  car  and  went  back  to  see  if  she  was  hurt,  and  that  the  car 
had  only  moved  up  five  or  seven  feet. 

William  Urban,  the  conductor,  testified  that  he  was  in 
front,  collecting  fares;  that  the  car  was  going  very  slow,  fol- 
lowing a  wagon;  that  as  soon  as  the  wagon  got  out  of  the  way 
the  car  started  up,  and  somebody  shouted  to  him  that  some 
one  had  fallen  off,  when  he  looked  around,  saw  plaintiff  fall- 
ing, and  stopped  the  car. 

Clarence  Ryon,  the  motorman,  testified  substantially  as 
Urban  did  as  to  the  movements  of  the  car. 

William  A.  Decource,  a  passenger,  testified  that  the  car 
was  going  very  slow,  ''kept  inching  up,  and  stopping  (not 
quite) ;  it  had  not  exactly  come  to  a  stop,  but  it  would  make 
a  lurch  and  catch  up  to  the  wagon,  and  then  lurch  back"; 
that  he  saw  her  rise  as  if  to  get  off,  and  he  said  "the  car  ain't 
stopped  yet,"  and  she  took  hor  seat;  that  when  the  C9r  was 
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about  100  feet  from  Franklin  street  she  jumped  up  and 
tumbled  out  of  the  car;  that  he  did  not  see  any  one  with  her 
or  get  off  just  before  her,  but  he  saw  "several  parties  making 
a  dive  to  get  off.*'  Dr.  Trimble  testified  that  he  examined 
plaintiff  and  could  discover  no  evidence  of  any  injury,  and  Dr. 
Preston  testified  that  he  had  examined  her  and  did  not  think 
she  was  suffering  from  locomotor  ataxia.  There  were  no 
other  witnesses,  but  the  following  notice  was  admitted  to 
have  been  posted  in  the  car : 

''Warning." 

''No  one  is  permitted  to  ride  on  the  steps  or  platform,  or 
get  on  or  off  when  the  car  is  in  motion.  Persons  are  warned 
of  the  danger.  Cars  stop  to  take  on  and  let  off  passengers  at 
near  side  of  cross  streets.  Those  violating  this  notice  do  so 
at  their  own  risk.  No  officer  or  agent  of  the  company  has  the 
authority  to  waive  these  regulations.  Smoking  is  permitted 
on  the  three  rear  seats. 

"Wm.  H.  House,  General  Manager.'' 

The  plaintiff  offered  six  prayers,  all  of  which  were  granted, 
and  the  defendant  offered  four,  all  of  which  were  granted  ex- 
cept the  first,  which  asked  an  instruction  that  there  was  no 
evidence  in  the  case  legally  sufficient  to  entitle  the  plaintiff  to 
recover,  and  to  the  rejection  of  this  prayer,  and  the  granting 
of  each  of  the  plaintiff's  prayers,  the  defendant  excepted. 
This  rejected  prayer  will  be  first  considered. 

The  testimony  of  the  plaintiff  which  we  have  recited  goes 
to  show  that,  being  a  passenger  on  defendant's  car,  and  desir- 
ing to  transfer  to  Edmonson  avenue,  notice  was  given  by  the 
conductor  to  change  for  that  line,  and  the  car  was  stopped, 
apparently  to  enable  her  and  others  to  do  so,  and  that,  while 
attempting  to  alight,  the  car  was  started,  and  she  was  injured 
as  alleged  in  the  declaration.  lii  the  recent  very  similar  case 
of  United  Railways  v.  Beidelman,  95  Md.  483,  52  Atl.  914, 
this  court  said:  "That  this  was  evidence  going  to  prove  the 
allegations  of  the  narr.,  in  respect  to  the  negligence  of  the 
defendant,  needs  no  argument  or  authority  to  establish. 
Proof  of  'the  occurrence  of  an  accident  and  injury  to  a  pas- 
senger is  prima  facie  evidence  of  negligence  in  the  carrier, 
and  throws  upon  hioi  the  onus  of  rebutting  the  presumption 
by  proving  there  was  no  negligence  on  his  part.  Pittsburg  & 
Conn.  R.  R.  v.  Andrews.  39  Md.  353  [17  Am.  Rep:  568];  Phil. 
Wil.  &  Bait.  R.  R.  v.  Anderson,  72  Md.  519  [20  Atl.  2,  8  L. 
R.  A.  673,  20  Am.  St.  Rep.  483 J.'  The  proof  adverted  to, 
taken  by  itself,  making  a  prima  facie  case  of  negligence  against 
the  defendant,  it  only  remains  to  inquire  what  appeared  in 
the  other  facts  of  the  case  to  rebut,  excuse,  or  relieve  the 
defendant  from  the  consequences  of  such  negligence,  and 
whether,  if  anything,  this  was  properly  submitted  to  the  try- 
ing tribunal. "  In  the  light  of  this  emphatic  language,  which 
we  find  applicable  to  the  facts  of  the  present  case,  there  can 
be  no  doubt  that  this  prayer  was  properly  rejected. 

All  the  plaintiff's   prayers  are  objected  to,  on  the  ground 
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that  the  plaintiff  disregarded  the  warnine  posted  in  the  cars» 
that  they  stopped  to  take  on  and  let  off  passengers  at  near- 
side cross  streets,  and  that,  as  the  car  had  not  actually  reached 
the  near  side  of  Franklin  street,  the  plaintiff,  in  getting  off 
before  reaching  that  point,  even   if  the  car  had  stopped,  was. 
guilty  of  such  contributory  negligence  as  to  preclude  recovery ; 
and  the  fifth  prayer  was  further  objected  to  on  the  ground 
that  there  was  no  evidence  to  support  the  hypothesis  that 
''the  defendant's  servants  and  agents  might  have  seen  the- 
position  of  the  plaintiff  by  using  ordinary  prudence  and  care, 
and  might  have  avoided  the  injury." 

As  to  the  last  objection,  it  is  sufficient  to  say  that  the  record 
does  not  disclose  any  special  exception  on  this  ground. 
Albert  v.  The  State,  66  Md..  334,  7  Atl.  697,  59  Am.  Rep.  159. 

The  plaintiff's  first,  second,  and  third  prayers  have  been  so 
often  approved  that  they  cannot  be  -questioned  in  this  case, 
unless  there  was  such  contributory  negligence  as  required 
the  case  to  be  taken  from  the  jury  on  that  ground.  In  view  of 
the  assertion  of  such  negligence  now',  in  the  argument  on  the 
granted  prayers,  it  appears  singular  that  a  prayer  was  not 
offered  by  the  defendant  withdrawing  the  case  from  the  jury  on. 
that  distinct  ground.  But  we  are  not  to  deal  with  the  case 
as  presented  by  the  record. 

The  fourth  prayer  instructed  the  jury  that  if  they  found  the 
plaintiff's  fare  was  paid  and  a  transfer  was  given  her  for 
Edmonson  avenue;  that  as  the  car  approached  the  transfer 
point  the  conductor  called  out, ''Franklin  street;  transfer  to 
Edmonson  avenue,"  and  the  car  came  to  a  stop;  and  that 
while  the  car  was  standing  still,  and  plaintiff  was  alighting 
and  using  ordinary  care,  the  car  was  prematurely  started, 
whereby  the  plaintiff  was  thrown  to  the  ground  and  injured — 
then  she  was  entitled  to  recover.  This  instruction  does  not 
require  the  jury  to  find  that  the  car  had  reached  the  near  side 
of  Franklin  street,  at  which  point  alone,  the  defendant  con- 
tends, under  the  regulation  of  the  company  posted  in  thecars, 
the  plaintiff  had  a  right  to  get  off;  so  that  the  question  in- 
volved is,  first,  whether  such  is  the  true  construction  of  the 
rule,  and  second,  whether  the  conduct  of  the  defendant's 
agent,  notwithstanding  such  construction,  did  not  lead  her  to 
believe  that  she  had  reached  the  place  of  transfer,  and  that 
she  was  directed  or.  invited  to  leave  the  car  when  the  car 
stopped,  as  stated  in  the  prayer.  The  defendant's  contention 
is  that  the  regulation  means  that  cars  will  stop  only  at  the  near 
side  of  crossings  to  take  on  or  let  off  passengers,  and  that  any 
one  getting  on  or  off  at  any  other  place,  and  under  any  cir- 
cumstances, is  precluded  from  recovery,  if  injured  by  reason 
of  the  negligence  of  the  company.  But  we  cannot  agree  that 
such  an  inflexible  and  inexorable  rule,  fraught  with  such  far- 
reaching  consequences,  can  be  properly  deduced  from  the  lan- 
guage employed.  It  is  doubtless  true  that  they  can  be 
required  to  stop  for  such  purpose  only  at  such  places,  and  it  is^ 
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an  entirely  reasonable  rule  that  a  passenger  should  not  have 
the  right  to  stop  a  car  in  the  middle  of  the  block  nor  at  the 
far  side  of  a  crossing,   but  the  passenger''s  rights  are  not 
necessarily  controlled  by  that  regulation   under  all  circum- 
stances when  the  car  does  actually  stop  elsewhere.     The 
first  and   obvious    reply  to  the  defendant's    contention   is 
that,  if  this  was  meant  to    be  the  rule,    the  word  **only*' 
should    have  been    inserted,     or,    what  would    have  been 
clearer  still,  to  say,  '^  passengers  will   be  received  and  dis- 
charged 'only'   when    the  car    stops  at  the    near  side  of 
crossings."     Whether  even  that  language  would  afiord  pro- 
tection to  the  company  against  its  own  negligence  in   all 
cases,  and  under  any  circumstances,  is  a  question  we  are  not 
required  to  consider.     But  further,  as  was  said   in   Cason's 
Case,  72  Md.  381,  20  Atl.  113,  citing  with  approval   Siner  v. 
Great  Western   R.    W.  L.  R.,  4  Exch.   123,  **Judges  cannot 
denude  themselves  of  the  knowledge  of  the  incidents  of  rail- 
way traveling  which  is  common  to  us  all."     We  know  that 
the  street  railways  of  large  cities  are  used  not  only  by  their 
inhabitants,  who  may  be  presumed  to  be  familiar  with  their 
habits  and  customs,  as  well  as  with  most  of  their  established 
rules  and  regulations,  but  they  are  used  daily  by  thousands  of 
strangers  who  have  no  knowledge  of  either.     We   know  that 
in  some  cities  the  rule  is  to  stop  at  the  far  side  of  the  crossing, 
while  in   others,  as  in  Baltimore,  the  stop   is  made   on  the 
near  side,  and  it  is  equally  important  for  the  convenience  and 
safety  of  those  using  the  cars,  as  well  as  of  pedestrians  using 
the  street  crossings,  to  know  what  is  the  rule  in   ^his  regard. 
We  think,  therefore,  it  is  plain  that  the  primary  and  principal 
purpose  of  this  notice  posted  in  the  car  is  to  inform  the  trav- 
eling public  at  which  side  of  the  crossing  the  car  will   stop, 
and  not  to  establish  an  inflexible  rule  that  no  one  will  be  re- 
ceived or  discharged  elsewhere;  by  virtue  of  which  rule  the 
courts  can  be  called  on  to  declare  any  attempt  to  get  on  or  off 
elsewhere  to  be  negligence  per  se,  precluding  recovery.     If 
such  contention  is  to  prevail,  then,  when  a  car  is  blocked   by 
a  coal  cart  making  delivery,  or  delayed  bj'  reason  of  an  acci- 
dent, or  any   other  cause,  at  any  other  point  than   directly  at 
the  near  side  of  a  crossing,  a  passenger  who  should   attempt 
to  leave  a  car  while  standing  still,  no  matter   how  careful  in 
other  respects,  and  no  matter  what  the  necessity  for  leaving, 
would  have  no  remedy  for  the  grossest  negligence  of  the  com- 
pany, since  there  can  be,  and  should   be,  no  comparison   of 
the  negligence  of  the  parties.     We  cannot  adopt  an  inflexible 
rule  leading  to  such  consequences.     In  Cason's  Case,  supra,  it 
was  said,  there  is  an  obligation  imposed  upon  the  passenger  to 
observe  the  reasonable  reg^ulations  of  the  company  in  enter- 
ing, occupying,  and  leaving  the  car,  and  if  a  party  be  injured 
in  consequence  of  a  known  violation  of  such  regulations,  un- 
less compelled  thereto  by  some  existing  necessity  beyond  his 
control,  the  company  is  not  responsible.     Thus,  in  Wilkin- 
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son's  Case,  30  Md.  224,  the  violation  of  the  rule  was  in  enter- 
ing the  car  by  the  front  platform;  and  in  Foreman's  Case,  94 
Md.  226,  51  Atl.  83,  the  plaintiff  was  standing  on  the  plat- 
form while  the  car  was  in  motion,  thus  occupying  by  his  own 
choice  a  position  forbidden  by  the  rule  of  the  company,  and 
unsafe  in  itself,  and  the  facts  were  the  same  in  Cason's  Case, 
except  that  there  the  plaintiff  stood  on  the  front  platform, 
while  in  Wilkinson's  Case  he  stood  on  the  rear  platform.  In 
all  those  cases  the  necrligence  was  shown  by  an  act  so  promi- 
nent and  decisive  that  there  was  no  room  for  ordinary  minds 
to  differ  as  to  its  effect  and  character.  In  Maugans'  Case,  61 
Md.  61,  48  Am.  Rep.  88,  it  was  said:  ''Accidents  occur  and 
injuries  are  inflicted  under  an  almost  infinite  variety  of  cir- 
cumstances, and  it  is  quite  impossible  for  the  courts  to  fix  the 
standard  of  duty  and  conduct  by  a  general  and  inflexible  rule 
applicable  to  all  cases,  so  that  a  departure  from  it  can  be  pro- 
nounced negligence  in  law.  The  rule  that  requires  a  party 
before  he  crosses  a  railroad  track  to  stop,  look,  and  listen  for 
approaching  trains,  which  has  been  generally  adopted  by  the 
courts,  is  the  only  one  that  approaches  universality  of  appli- 
cation to  a  particular  class  of  accidents.  But  there  is  no  such 
general  accord  of  judicial  opinion  and  precedent  in  reference 
to  attempts  to  leave  a  car  while  it  is  in  motion.  The  cases 
cited  on  the  briefs  of  counsel  on  both  sides  show  very  clearly 
that  the  weight  of  authority  is  against  the  proposition  that  it 
is  always,  as  matter  of  law,  negligence  and  want  of  ordinary 
care  for  a  person  to  attempt  to  get  off  from  a  car  when  it  is  in 
motion."  This  was  the  language  of  Judge  Miller  in  an  opin- 
ion affirming  a  ruling  of  the  lower  court  refusing  to  take  the 
case  from  the  jury,  where  the  defendant  was  negligent  in  not 
giving  reasonable  time  to  the  passengers  to  alight,  but  where 
it  was  claimed  the  plaintiff  was  negligent  in  attempting  to 
alight  after  the  train  had  started,  and  while  incumbered  with 
a  valise  in  one  hand  and  a  basket  in  the  other;  and  we  think 
the  language  is  directly  and  strikingly  applicable  to  the  facts 
of  the  present  case. 

It  must  be  remembered  that  upon  the  hypothesis  of  this 
prayer,  which  is  abundantly  supported  by  evidence,  the  car 
was ''near  ing"  the  crossing,  that  it  had  actually  come  tea 
stop,  and  that  it  is  not  denied  that  the  conductor  had  called, 
** Franklin  street;  transfer  to  Edmonson  avenue."  The  car 
was  an  open  summer  car,  which  from  common  knowledge 
may  be  said  to  be  from  35  to  45  feet  in  length  over  all,  and 
we  know  that  the  cars  rarely  run  directly  up  to  the  crossing 
before  stopping,  so  that  the  rear  of  this  car  towards  which 
the  plaintiff  was  sitting  may  be  assumed  to  be  about  50  feet 
from  the  crossing  at  its  usual  stopping  place,  and  in  this  case 
the  highest  estimate  of  the  distance  was  100  feet.  Under 
these  circumstances,  then,  was  it  unreasonable  for  her  to  con- 
clude that  the  car  had  stopped  for  the  purpose  of  the  trans- 
fer, and  that  the  call  of  the  conductor  was  a  direction  to  her 
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to  get  off  then  and  there?  We  think  not.  In  Anderson's 
Case,  72  Md.  528,  20  Atl.  4,  8  L.  R.  A.  673,  20  Am.  St.  Rep. 
483,  where  the  facts  were  very  similar,  except  that  the  road 
was  a  steam  railroad,  and  that  the  plaintiff  got  off  on  the  left» 
or  wrong,  side  of  the  train,  the  court  said,  ''It  is  difficult  to 
see  why,  after  the  speed  was  slackened,  the  name  of  the 
station  was  called  out  and  the  train  stopped,  unless  it  was  in- 
tended that  the  passengers  for  that  station  should  alight. 
The  passenger  who  should  draw  this  conclusion  cannot  be 
considered  as  forming  an  opinion  which  no  reasonable  man 
could  entertain.  The  evidence  does  not  inform  us  why  the 
name  was  called  out,  and  why  the  train  was  stopped,  unless 
this  was  the  purpose,  nor  does  it  show  why,  after  a  momen- 
tary pause,  it  afterwards  slowly  proceeded.  If  the  discovery 
of  the  approaching  train  caused  any  change  of  purpose  on  the 
part  of  the  conductor,  it  would  have  been  reasonable  to  com- 
municate this  change  to  passengers  whose  safety  might  be 
affected  by  it.  If  any  reason  had  been  made  known  to  the  • 
plaintiff  for  the  stopping  of  the  train  and  the  announcement 
of  the  name  of  the  station,  we  would  have  had  more  light  on 
the  nature  and  character  of  his  act.  But  without  some  aid  ojf 
this  kind,  we  are  unable  to  say  that  the  inference  of  negli- 
gence on  his  part  is  certain  and  uncontrovertible,  and  conse- 
quently we  cannot  declare  it  as  a  question  of  law.'*  Here, 
we  are  now  informed  from  the  evidence  that  the  car  was 
stopped  because  of  the  wagon  in  front  of  it,  and  that  it  moved 
on  after  the  wagon  had  started  up;  but  we  are  not  informed 
why  the  direction  to  transfer  was  given  when  it  was,  and  no 
communication  of  any  kind  was  given  to  passengers  to  counter- 
mand or  delay  the  transfer  which  had  been  directed.  We  find 
no  mateiial  difference  between  that  case  and  the  present,  and 
we  cannot,  therefore,  declare  the  plaintiff  negligent  in  law. 
The  reasoning  of  Maugans'  Case  and  Anderson's  Case  is  sup>- 
ported  by  the  leading  case  of  Bridges  v.  North  London  Rail- 
way Company,  in  the  House  of  Lords,  7  Eng.  &  Ir.  Appeals, 
213,  in  which  a  number  of  elaborate  and  instructive  concur- 
ring opinions  were  delivered  by  the  lords  and  justices,  but  it 
is  unnecessary  to  protract  this  opinion  by  any  citation  from 
them. 

The  form  of  the  plaintiff's  fifth  prayer  is  in  accord  with  the 
principles  laid  down  in  Armstrong's  Case,  92  Md.  564,  48  Atl. 
J047f  S4  L-  R-  A.  424,  and  we  think  there  was  testimony  tend- 
ing to  place  the  defendant's  agent  in  a  situation  affording  him 
an  opportunity  to  discover  the  plaintiff's  peril  by  the  exercise 
of  reasonable  care,  in  time  to  avert  it.  The  conductor  had 
announced  the  transfer,  and  if,  after  this  announcement,  the 
car  stopped  before  it  was  safe  to  attempt  to  transfer,  his 
attention  should  have  been  attracted  thereby,  and  he  should 
have  suspended  the  collection  of  fares,  in  which  he  was 
engaged  on  the  forward  part  of  the  footboard   on  the  same 
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side,  and  should  have  warned  passengers  to  keep  their  seats  till 
further  direction  was  given.  The  plaintiff's  son-in-law  had 
gotten  off  before  her.  Other  passengers  saw  him  get  off,  and 
saw  her  attempting  it,  and  called  to  the  conductor  in  time  for 
him  to  see  her  falling,  and  we  can  perceive  no  reason  why  he 
could  not  have  seen  her  in  time  to  check  her  attempt,  if  his 
attention  had  been  given  where,  under  the  existing  circum- 
stances, it  was  needed.  The  duties  of  a  conductor  upon  rapid 
transit  cars  are  numerous  and  exacting,  and  it  should  be  said- 
to  their  credit  that  they  are  generally  discharged  with  com- 
mendable care  and  skill,  but  the  safety  of  the  public  demands- 
that  carriers  be  held  to  the  rule  requiring  them  to  exercise  the 
highest  degree  of  care  and  diligence  practicable  under  the 
circumstances. 

We  think  the  whole  law  of  the  case  was  fully  and  fairly  put 
before  the  jury  by  the  prayers  granted  by  the  learned  judige^ 
in  whose  rulings  we  can  discover  no  error. 

Judgment  affirmed,  with  costs  above  and  below. 


Kelly  v,  Durham  Traction  Co. 

{Supreme  Court  of  North  Carolina,  April  9iy  igojf.y 

[43  8.  £.  Rep.  923.1 

False  Arreat — Mallcloua  Prosecution— Evidence. 

In  an  action  for  f alae  arrest  and  malicious  prosecution  of  plaintiff  for 
an  attempt  to  defraud  a  street  railway  company  of  a  fare,  evidence  as 
to  admissions  by  other  parties  arrested  at  the  same  time  that  they  had 
paid  no  fare,  and  were  drunk  at  the  time,  was  properly  ezcladed,  plain- 
tiff not  having^  been  charged  with  conspiracy,  nor  arrested  and  tried  for 
drunkenness. 

Sanne — Same— Refusal  to  Pay  Fare— Evidence. 

Where,  in  an  action  ag-ainst  a  street  railway  for  false  arrest  and  ma- 
licious prosecution,  it  was  ^hown  that  defendant's  conductor  pointed 
out  plaintiff  on  the  car,  and  directed  the  officer  to  arrest  him  for  refusing^ 
to  pay  his  fare,  and  that  the  conductor  had  been  advised  by  some  one 
in  the  front  of  the  car,  where  defendant's  manager  was  standing,  there, 
was  evidence  tending  to  show  that  defendant  caused  the  arrest. 

Absence  of  Malice  — Evidence. 

Where  an  arrest  is  illegal,  proof  that  defendant  acted  without  malice 
is  no  defence  to  an  action  for  false  imprisonment  and  malicious  proee* 
cution. 

Evidence. 

Where,  in  an  action  for  false  arrest  and  malicious  prosecution,  the 
regularity  of  the  warrant  was  not  questioned,  it  was  not  necessary  to 
offer  the  warrant  in  evidence. 

Same. 

In  an  action  for  false  arrest  and  malicious  prosecution  it  is  not  neces- 
sary to  show  who  actually  swoie  out  the  warrant  for  plaintiff's  arreat*. 
provided  it  is  shown  that  the  warrant  was  sworn  out  at  the  instigation 
or  procurement  of  defendant. 

Same. 

In  an  action  for  malicious  prosecution,  circumstantial  evidence  is. 
competent  to  prove  that  defendant  instigated  the  prosecution. 
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Arrest— Malicious  Prosecution— Refusal  to  Pay  Fare— Malice.* 

Where  a  coDductor  of  a  street  car,  after  an  altercation  with  a  passen- 
ger, in  which  he  had  repeatedly  demanded  a  fare,  refused  to  accept  the 
fare  when  finally  tendered,  and  ordered  the  passenger  arrested  for  re- 
cusing to  pay,  the  conductor's  conduct  tends  to  show  malice. 

Same — Same —  Same — Same. 

Malice  may  be  inferred  from  the  want  of  probable  cause  for  the  pros- 
ecution. 

Instructions. 

Where  an  instruction  given  at  a  party^s  request  contains  every  ele- 
ment of  an  instruction  objected  to,  the  party  cannot  be  heard  to  except. 

Malicious  Prosecution — Exemplary  Damages. 

In  an  action  for  malicious  prosecution  plaintiff  may  recover  exem- 
plary damages. 

Same —  Damage  s. 

Plaintiff  in  an  action  for  false  arrest  is  entitled  to  recover  all  actual 
^amag-es  suffered,  but  cannot  recover  punitive  damages,  unless  the  ar- 
rest is  accompanied  with  gross  negligence,  malice,  insult,  oppression, 
or  other  circumstances  of  legal  aggravation. 

Appeal  from  Superior  Court,  Durham  County;  Allen, 
Judge. 

Action  by  R.  A.  Kelly  against  the  Durham  Traction  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  is  an  action  brought  to  recover  damages  for  fals^  im-^ 
prisonment  and  malicious  prosecution.  The  plaintiff  was  a 
passenger  on  one  of  the  street  cars  owned  and  operated  by  the 
defendant,  and  had  paid  his  fare  to  the  conductor  Eubanks. 
There  seem  to  have  been  two  conductors  upon  the  car» 
Eubanks  and  Brock,  and  also  the  general  manager,  Butler. 
The  conductor  Eubanks  again  demanded  the  fare  from  the 
pUintifi,  who  refused  to  pay  on  the  ground  that  he  had  already 
paid.  Eubanks  then  went  to  the  front  of  the  platform,  and 
asked  some  one  whether  he  should  stop.  He  was  answered, 
*'No.*'  When  the  car  reached  Five  Points,  the  plainti£E  was 
arrested  by  a  policeman,  and  taken  to  the  police  head- 
quarters, where  he  was  released  on  bail  after  a  short  deten- 
tion*  Before  being  taken  from  the  car,  'the  plaintiff  demanded 
the  cause  of  his  arrest,  and,  upon  being  informed  that  it  was 
because  he  had  not  paid  his  fare,  stated  that  he  had  paid  it,  but 
offered  to  pay  it  again  to  prevent  any  trouble.  The  con- 
ductor Brock  said,  ''Too  late/'  and  the  plaintiff  was  taken  off 
the  car.  The  witness  McGuirk  testifies  that  ''Eubanks  told 
the  policeman,  'There  they  are,  pointing  to  Kelly  [the  plain- 
tiff], Ray,  and  Griffith,  saying,  'Take  them,'  and  the  police- 
man arrested  them. ' '  The  defendant  does  not  appear  to  have 
introduced  any  evidence,  and  offered  no  objection  to  the 
plaintiff's  testimony.  It  is  admitted  that  the  plaintiff  was 
tried  before  the  mayor  of  the  city  of  Durham  for  violation  of 
section  3,  c.  16,  of  the   Ordinances  of  the  said  city,  which 

*As  to  the  liability  of  the  carrier  for  the  false  arrest  and  malicious 
prosecution  of  its  passenger,  see  foot-note  to  Alabama  &  V.  Ry.  Co.  i/. 
Xnhn  (Miss.),  19  Am.  &  Kng.  R.  Cas.,  N.  S.,  466. 
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reads  as  follows :  ''Any  person  who  shall  get  upon  a  street 
car  for  the  purpose  of  defrauding  the  owners  thereof  of  the 
fare,  shall  upon  conviction  be  fined  ten  dollars."  It  is  also 
admitted  that  the  plaintiff  was  acquitted  and  discharged. 

The  issues  and  answers  thereto  are  as  follows:  ''(i)  Was 
the  plaintiff  illegally  arrested,  as  alleged  in  complaint?  An& 
Yes.  (2)  If  so,  did  the  defendant  procure  the  same?  Ans. 
Yes.  (3)  Was  the  plaintiB  prosecuted  by  the  defendant  for 
the  violation  of  the  town  ordinance  before  the  mayor  of  the 
city  of  Durham,  as  alleged  in  the  complaint?  Ans.  Yes. 
(4)  If  so,  was  the  prosecution  on  the  part  of  the  defendant 
without  probable  cause?  Ans.  Yes.  (5)  If  so,  was  the  prose- 
cution with  malice?  Ans.  Yes.  (6)  What  damage,  if  any, 
has  the  plaintiff  sustained?     Ans.  $500.'' 

Manning  &  Foushee,  for  appellant. 
Boone,  Bryant  &  Biggs,  for  appellee, 

DOUGLAS,  J.  (after  stating  the  facts).  Among  the 
numerous  exceptions  by  the  defendant  there  are  none  to  the 
admission  of  testimony,  and  but  two  to  its  exclusion.  The 
defendant  proposed  to  ask  the  plaintiff:  ''Did  not  Griffith 
admit  before  the  mayor  that  he  did  not  pay  his  street  car  fare? 
That  he  was  so  tight  that  he  did  not  know  much  about  it? 
Also  did  not  Griffith  say  that  he  and  others  were  in  the  same 
fix.''  Again,  the  defendant  proposed  to  show  by  the  same 
witness  on  cross-examination  that  ''at  the  trial  before  the 
mayor  Ray  pleaded  guilty  for  being  drunk  and  disorderly  at 
Five  Points  on  this  occasion,  and  Griffith  stated  before  the 
mayor  that  he  had  not  paid  his  fare.*'  Upon  objection  the 
proposed  evidence  was  excluded.  We  can  see  no  ground 
upon  which  it  could  have  been  admitted.  What  Ray  and 
Griffith  may  have  said  about  themselves  did  not  concern  the 
plaintiff,  who  was  not  charged  with  conspiracy,  and  who  was 
neither  arrested  nor  tried  on  any  charge  of  drunkenness  or 
disorder.     A.  &  E.  Enc.  (2d  Ed.)  753. 

There  are  22  exceptions,  but,  as  exception  17  is  directed 
to  each  and  every  refusal  to  give  each  and  every  of  the 
12  special  instructions,  it  practically  amounts  to  11  ad- 
ditional exceptions.  It  is  needless,  as  well  as  imprac- 
ticable, for  us  to  discuss  all  the  exceptions,  especially 
those  relating  to  the  refusal  of  the  court  to  give  special 
instructions.  Five  were  directed  to  the  refusal  of  the 
court  to  direct  a  verdict  in  favor  of  the  defendant  upon 
five  different  issues.  As  there  was  evidence  tending  to  sustain 
the  contentions  of  the  plaintiff,  the  issues  were  properly  sub- 
mitted to  the  jury.  As  to  the  remaining  exceptions,  we  will 
confine  ourselves  to  those  apparently  relied  on  by  the  defend- 
ant. It  contends  that :  "There  was  no  evidence  as  to  the 
following  material  facts:  (i)  Who  caused  the  arrest  of  the 
plaintiff.  (2)  The  warrant  was  not  offered.  (3)  Who  swore 
out  the  warrant.  (4)  That  the  defendant  caused,  procured,  or 
promoted  the  prosecution.  * ' 
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The  witness  McGuirk  testifies  that  the  conductor  Eubanks 
pointed  out  Ray,  Griffith,  and  the  plaintiff,  and  directed  the 
policeman  to  take  them,  whereupon  they  were  immediately 
arrested.  It  therefore  appears  that  their  arrest  was  caused  by 
the  defendant,  through  its  servant,  acting  within  the  general 
scope  of  his  authority.  Moreover,  the  plaintiff  testified  that 
"Eubanks  went  to  the  front  of  the  car,  asked  some  one  if  he 
must  stop.  This  person  said,  *No.'  ♦  ♦  *  Butler  was  on 
the  front  of  the  car."  Such  is  the  plaintiff's  evidence,  which, 
upon  all  motions  by  the  defendant  for  nonsuit  or  direction  of 
the  verdict,  must  be  construed  most  strongly  in  favor  of 
the  plaintiff.  From  this  the  jury  might  have  inferred  that  the 
general  manager  of  the  company  was  also  a  party  to  the 
arrest. 

Under  the  circumstances  of  this  case  the  arrest  without  a 
warrant  was  illegal,  and  proof  that  the  defendant  acted  with* 
out  malice  would  be  no  defense.  Neal  v.  Joyner,  89  N.  C. 
287;  State  V.  McAfee,  107  N.  C.  812,  12  S.  E.  435,  10  L.  R. 
A.  607;  Newell  on  Malicious  Prosecution,  too.  It  is  true  the 
warrant  was  not  offered  in  evidence,  but  we  do  not  see  how  it 
was  material,  as  its  regularity  was  not  questioned.  It  is  not 
necessary  to  show  who  actually  swore  out  the  warrant,  pro- 
vided it  was  at  the  instigation  or  procurement  of  the  defend- 
ant. Kline  v.  Shuler,  30  N.  C.  484,  49  Am.  Dec.  402;  19  A. 
&  E.  Enc.  Law  (2d  Ed.)  692. 

There  was  evidence  tending  to  prove  that  the  defendant 
instigated  the  prosecution.  It  is  true,  it  is  merely  circum- 
stantial; but,  if  circumstantial  evidence  is  competent  on  an 
issue  of  life  or  death,  we  see  no  reason  why  it  is  not  equally 
competent  in  civil  cases.  His  honor  thus  correctly  stated  the 
contentions  of  the  plaintiff:  **The  plaintiff  relies  upon  the 
circumstances  that  the  charge  against  the  plaintiff  was  for 
violating  an  ordinance  passed  for  the  protection  of  the  trac- 
tion company,  and  that  no  other  person  had  any  interest  to 
prosecute.  Second.  That  the  plaintiff  was  arrested  under 
the  direction  of  the  conductor  of  the  defendant  company  upon 
a  charge  of  not  having  paid  his  fare,  and  that  the  warrant  was 
for  the  same  offense.  Third.  That  the  plaintiff  was  arrested, 
and  immediately  carried  to  the  guardhouse,  and  the  prosecu- 
tion followed  immediately.  The  plaintiff  contends  that  the 
circumstances  are  sufficient  to  satisfy  you  that  the  plaintiff 
was  prosecuted  by  the  agent  of  the  traction  company,  and 
that  such  agent  was  acting  within  the  scope  of  his  authority." 
The  defendant  excepted  to  the  statement  of  each  of  these 
contentions,  but  the  exceptions  cannot  be  sustained.  The 
court  was  equally  fair  and  explicit  in  stating  the  contentions 
of  the  defendant.  The  ordinance  appears  upon  its  face  to 
have  been  passed  for  the  protection  of  the  defendant,  and 
this  would  be  none  the  less  so  had  it  appeared  that  there 
were  other  street  railways  in  the  city  of  Durham. 

The  defendant  contends  that  there  was  no  evidence   of 
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malice.  That  the  conductor  Eubanks,  after  an  altercation 
with  the  plaintiff,  in  which  he  had  repeatedly  demanded  the 
fare,  refused  to  accept  the  fare  when  tendered,  and  ordered 
the  arrest  of  the  plaintifi,  tends  to  show  malice.  Without 
this,  the  jury  were  at  liberty  to  infer  malice  from  the  want  of 
probable  cause,  and  this  they  seem  to  have  done.  This  court 
said  in  Johnson  v.  Chambers,  32  N.  C.  287:  ''The  dismissal 
of  the  state's  warrant  raised  a  presumption  of  the  want  of 
probable  cause,  but  it  did  not  also  raise  a  presumption  of 
malice;  for  the  question  of  malice  was  not  inquired  of  by  the 
justice  of  the  peace.  *  *  *  Malice  may  in  some  cases  be 
inferred  from  the  want  of  probable  cause,  but  the  law  makes 
no  such  presumption.  It  is  a  mere  inference  of  fact,  which 
the  jury  may  or  may  not  make;  and  it  should  have  been  left 
to  them,  in  addition  to  the  question  of  damages.'*  This  court 
has  also  said  in  Brooks  v.  Jones,  33  N.  C.  2fo:  ''When  there 
is  a  total  want  of  probable  cause,  the  jury  will  infer  malice 
almost  of  necessity,  as  a  prosecution  wholly  groundless  can- 
not be  accounted  for  in  any  other  way.  *  *  Both  these  cases  have 
been  quoted  with  approval  in  McGowan  v.  McGowan,  122  N. 
C.  145,  29  S.  E.  97.  In  the  case  at  bar  his  honor  properly 
charged  the  jury  that:  "Malice  may  be  inferred  by  the  jury 
on  account  of  the  want  of  probable  cause.  They  are  not, 
however,  obliged  to  infer  malice  from  the  want  of  probable 
cause. ' ' 

On  the  question  of  damages  the  court  charged:  "Now,  as 
to  the  sixth  issue,  the  issue  of  damages— first,  for  the  illec^l 
arrest,  you  can  give  plainti£E  such  actual  damages  as  will 
compensate  him  for  injury  to  his  feelings,  mental  sufiering, 
loss  of  time,  and  any  other  actual  damage  which  the  plaintiff 
may  have  sustained. "  The  defendant  excepted  to  each  and 
every  part  of  this  charge.  We  think  it  is  substantially  cor- 
rect, but,  even  if  the  latter  part  were  too  indefinite,  we  do 
not  think  that  the  defendant  is  in  a  condition  to  complain  of 
it,  as  the  court  gave  the  following  instructions  at  the  request 
of  the  defendant :  "If  the  jury  answers  the  first,  second,  third, 
fourth,  and  the  fifth  issues 'Yes,' then  in  ascertaining  the 
damages  sustained  by  the  plaintiff  they  will  allow  compensa- 
tion for  loss  of  time,  hire,  injured  credit,  decrease  of  earnings, 
mental  suffering,  and  all  approximate  consequences  of  the 
wrong."  This  instruction  is  much  broader  than  the  chars^e 
complained  of,  and  contains  every  element  of  the  exception. 
This  court,  in  Bute  v.  Buie,  24  N.  C.  87,  speaking  by  Gaston, 
J.,  says:  "A  party  cannot  except  for  errors  to  an  instruction 
which  he  hath  himself  prayed.*'  The  same  principle  is 
reiterated  in  McLennan  v.  Chisholm,  66  N.  C.  100,  and  Moore 
v.  Parker,  91  N.  C.  275. 

His  honor  properly  charged  that  exemplary  damages  could 
be  given  for  malicious  prosecution,  as  in  all  cases  where 
malice  is  an  essential  element  in  the  cause  of  action.  19  A. 
&  E.  Enc.  Law  (2d  Ed.)  704;  Ellis  v.    Hampton,  123   N.  C. 
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194,  31  S.  E.  473;  Sowers  v.  Sowers,  87  N.  C.  303;  and 
Chappell  V.  Ellis,  123  N.  C.  259,  31  S.  E.  709,  68  Am.  St. 
Rep.  822,  and  cases  therein  cited. 

It  is  equally  well  settled  that  in  cases  of  false  arrest  or  im- 
prisonment the  plaintifi  is  entitled  to  all  actual  damage,  but 
<,annot  recover  punitive  damages,  unless  the  arrest  or  deten- 
tion is  accompanied  with  gross  negligence,  malice,  insult, 
oppression,  or  other  circumstances  of  legal  aggravation. 
Lewis  V.  Clegg,  120  N.  C.  292,  26  S.  E.  772;  Lovick  v.  Rail- 
road, 129  N.  C.  427,  40  S.  E.  191.  The  defendant  excepted 
to  the  charge  defining  what  was  meant  by  a  servant  acting 
within  the  scope  of  his  employment ;  but  these  exceptions 
were  not  pressed  in  the  brief  of  the  learned  counsel.  In  any 
view  of  the  evidence  (if  believed),  the  servants  of  the  defend- 
ant were  acting  within  the  general  scope  of  their  authority  in 
procuring  the  arrest  and  prosecution  of  the  plaintiff. 

The  defendant,  in  its  brief,  thus  alludes  to  the  character  of 
the  plaintiff:  **The  police  station  and  guardhouse  of  the  city 
were  familiar  to  plaintiff,  as  he  had  twice  before  this  occasion 
been  locked  up  on  the  admittedly  just  charge  of  drunkenness, 
and  once  subsequent  to  this  occasion  he  had  been  locked  up 
therein  for  using  a  street  of  the  city  as  a  place  to  sleep  off 
a  drunken  debauch."  This  is  a  sad  record,  especially  in  one 
-^o  young;  but  he  does  not  appear  ever  to  have  been  charged 
I  with  crime,  and  he  may  yet  reform.     In  any  event,    he  is 

I  -entitled  to  the  protection  of  the  law,  and   belongs  to  a  class 

who  need  it  most.  In  some  cases  extremes  meet.  There  are 
some  degraded  wretches  whose  characters  are  too  low  to  be 
injured  by  the  tongue  of  slander,  while  there  are  others  whose 
-established  reputations  are  beyond  its  reach.  Gen.  Hous- 
ton's stem  answer  in  refusing  to  accept  a  challenge  from  one 
who  threatened  to  post  him  as  a  coward  was  no  empty  boast 
when  he  said  in  plain  Texan  phrase,  ''When  you  post  me  as 
•a  coward,  you  will  post  yourself  as  a  liar."  It  is  those  who 
are  hanging  on  the  ragged  edge  of  respectability  whose  repu- 
tations are  most  deeply  affected  by  the  false  accusation  of 
•crime,  and  when  they  prove  their  innocence  they  are  entitled 
to  such  damages  as  the  law  will  allow  under  existing  circum- 
^ances. 

As  we  see  no  error  in  the  conduct  of  the  trial,  the  judgment 
of  the  court  below  is  affirmed. 


North  Chicago  St.  R.  Co.  v.  Polkey. 

{Supreme  Couri  of  Illinois ,  June  /6,  igoj.) 

[67  N.  E.  Rep.  793.] 

Injury  to  Street  Railway  Passenger — Instructions. 

Where,  in  an  action  for  death  of  a  passenger  while  riding  on  the 
ntQQing  board  of  a  street  car  by  his  coming  in  contact  with  the  sides 
"Of  a  tunnel,  the  declaration  contained  five  counts,  and  there  was  no  evi- 
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dence  in  support  of  at  least  one  of  them,  it  was  error  to  give  a  general 
instruction  authorizing  the  jury  to  find  for  plaintiff,  if  they  found  he 
had  made  out  his  case  as  set  forth  in  his  declaration,  and  to  refuse 
proper  instructions,  asked  by  defendant,  explaining  the  issues,  and 
that  if  the  jury  believed  there  was  no  negligence  in  the  management  of 
the  train  as  alleged,  or  that  the  negligence  alleged  in  the  other  connta 
had  not  been  proved,  their  verdict  should  be  for  defendant. 

Same — Negligence — Allowing  Passenger  to  Ride  on  Running  Board. 

In  an  action  for  the  death  of  a  passenger  while  riding  on  the  running 
board  of  a  street  car  by  being  struck  by  the  sides  of  a  tunnel,  the  carrier 
was  not  guilty  of  negligence  as  a  matter  of  law  in  permitting  deceased 
to  ride  in  such  position. 

Carriers  of  Passengers— Degree  of  Care.* 

An  instruction  that  a  carrier  of  passengers  is  bound  to  exercise  the 
utmost  and  highest  degree  of  care,  skill,  and  diligence  for  the  safety  of 
passengers  that  is  consistent  with  the  mode  of  conveyance  emploved, 
was  erroneous  for  failure  to  limit  the  care  required  to  such  as  was. 
consistent  with  the  practical  operation  of  the  railroad. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  S.  W.  Polkey  against  the  North   Chicago  Street 
Railroad  Company.     From  a  judgment  in  favor  of  plainti£F, 
affirmed   by  the  Appellate  Court,    defendant  appeals.     Re- 
versed. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  Gurley,  of  counsel), 
for  appellant. 
J.  Warren  Pease,  for  appellee. 

CARTWRIGHT,  J.  Appellee,  as  administrator  of  the 
estate  of  Gustave  Rucks,  deceased,  brought  this  suit  in  the 
superior  court  of  Cook  county,  against  appellant,  to  recover 
damages  resulting  to  the  next  of  kin  from  the  death  of  said 
Gustave  Rucks,  and  obtained  a  judgment  for  $5,000,  which 
has  been  affirmed  by  the  Branch  Appellate  Court  for  the  First 
District. 

Deceased  was  killed  in  the  afternoon  of  March  18,  1899* 
while  standing  on  the  footboard  of  the  defendant's  grip  car, 
and  passing  through  the  La  Salle  street  tunnel,  in  the  city  of 
Chicago.  He  was  in  the  employ  of  the  American  District 
Telegraph  Company,  and  was  between  17  and  18  years  of  age. 
He  was  sent  from  the  office  on  the  south  side,  together  witb 
nine  other  messenger  boys,  to  the  Marquette  Club,  on  the 
north  side.  They  went  to  the  corner  of  Randolph  and  La 
Salle  streets  to  take  a  Clark  street  cable  car.  There  was  a 
parade  of  soldiers  on  the  street  returning  from  the  Spanish 
war,  which  stopped  travel  for  a  time,  and  a  large  crowd 
gathered.  When  a  train  finally  came  along  it  was  crowded, 
and  the  boys  boarded  the  grip  car  at  the  street  corner  on  the 
right-hand  side.  Rucks  and  most  of  the  boys  with  him 
stationed  themselves  on  the  running  board  at  the  side  of  the 
grip  car.  He  stood  opposite  the  second  post  from  the  front 
and  held  to  the  upright  bar  with  his  left   hand.     There  were 

*Aa  to  the  deiifree  of  care  required  of  carriers  of  passeng-era.  see 
monof^raph  appended  to  West  Chicag-o  St.  R.  Co.  v.  Tuerk  (111.),  1  R.  R. 
R.  1,  24  Am.  &,  Eng.  R.  Cas.,  N.  S.,  1. 
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one  or  two  others  in  front  of  him,  and  several  behind  him,  on 
the  running  board.  In  passing  through  the  tunnel,  the  walls, 
which  were  of  rough  stone,  were  quite  near  to  the  car;  the 
witnesses  for  the  plainti£E  giving  different  estimates,  varying 
from  3  to  12  inches  from  the  running  board  or  footboard. 
There  was  a  large  number  of  witnesses,  but  none  of  them 
knew  exactly  how  the  accident  occurred,  although  it  appears 
that  he  was  thrown  ofi  in  some  way  by  coming  in  contact  with 
the  wall.  He  was  turned  around  and  passed  between  the  wall 
and  the  boy  who  stood  next  to  him,  and  fell  to  the  iloor  of  the 
tunnel,  suffering  the  injuries  of  which  he  died.  He  was  a 
large  boy,  5  feet  6  inches  in  height,  heavily  built,  and  broad 
in  the  shoulders,  and  weighed  about  150  pound<^.  Plaintiff's 
witness,  who  gave  the  only  particular  account  of  the  accident, 
said  that  the  conductor  was  standing  in  the  center  of  the  car, 
collecting  fares,  and  reaching  out  and  ringing  the  bell  for  the 
purpose  of  registering  fares  collected;  that  the  witness 
reached  in  his  pocket  for  his  fare,  and  noticed  Rucks'  arm  go 
up  as  though  reaching  for  his  fare;  that  witness  could  not  see 
where  his  hand  went,  but  saw  his  shoulder  rise  up,  and  his 
arm,  as  though  bending  at  the  elbow;  and  that  he  suddenly 
went  past  the  witness  against  the  wall.  The  evidence  tended 
to  prove  that  Rucks,  hearing  the  bell  ring  and  the  conductor 
e:athering  fares,  attempted  to  reach  down  in  his  pocket  for  his 
car  ticket  01  fare,  and  in  that  way  struck  the  wall.  As  soon  as 
the  accident  happened,  a  number  of  passengers  called  to  the 
gripman  to  stop  the  car,  a,nd  he  put  on  the  brakes  and  stopped 
it  at  once  within  half  a  car  length. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury 
the  fifth  instruction,  as  follows:  '*If  the  jury  find,  from  the 
evidence  herein,  that  the  plaintiff  has  made  out  his  case,  as 
set  forth  in  his  declaration,  by  a  preponderance  of  the  evi- 
dence herein,  then  they  should  find  for  the  plaintiff  herein.  *' 
By  this  instruction  the  court  submitted  to  the  jury  the  gen- 
eral proposition  whether  the  plaintiff  had  made  out  his  case 
as  set  forth  in  his  declaration,  and  directed  them  to  find  for 
him,  if  he  had  so  made  out  his  case;  but  the  court  refused  to 
give  instructions  asked  by  the  defendant,  which  stated  and 
explained  the  issues  formed  by  the  declaration  and  the  plea, 
and  the  refusal  to  give  such  instructions  is  assigned   as  error. 

The  declaration  contained  five  counts.  The  first  alleged 
that  Rucks  became  a  passenger  on  the  car;  that  he  was 
nnable  to  find  a  seat,  and  took  passage  on  the  footboard  from 
Randolph  street  down  into  a  certain  tunnel  used  by  the 
defendant  for  the  purpose  of  passing  its  cars  under  the 
Chicago  river ;  and  that  the  defendant  so  carelessly  and  neg- 
ligently managed  and  controlled  the  train  that  Rucks,  while 
in  the  exercise  of  all  due  care,  became  and  was  pushed, 
scraped,  thrown,  and  knocked  off  said  footboard,  suffering 
injuries  from  which  he  died.  There  was  no  evidence  what- 
ever tending  to  show  any  careless  or  negligent   management 
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or  control  of  the  train  while  it  was  proceeding  through  the 
tunnel.  It  was  stopped  immediately  upon  the  occurrence  of 
the  accident,  and  it  w^s  admitted  by  counsel  for  the  plaintiff, 
on  the  trial,  that  the  car  was  moving  smoothly  at  the  time. 
The  second  count,  after  alleging  that  Rucks  became  a  pas- 
senger, alleged  that  while  he  was  in  close  proximity  to  the 
walls  of  the  tunnel  defendant  carelessly  and  negligently 
demanded  his  fare,  thus  causing  him  to  reach  within  his 
pocket  for  said  fare,  and  that  while  he  did  so,  in  the  exer- 
cise of  due  care,  his  arm  or  certain  portions  of  his  body,  be- 
cause of  said  movement,  struck  the  wall  of  said  tunnel,  causing 
him  to  lose  his  hold  and  to  be  thrown  to  the  ground.  The 
fourth  count  was  to  the  same  effect ;  the  negligence  charged 
being  that  the  defendant  carelessly  and  negligently  collected, 
or  attempted  to  collect,  fare  from  Rucks,  causing  him  to  reach 
within  his  pocket  for  bis  fare,  and  while  he  did  so,  in  the  exer- 
cise cf  ordinary  care,  his  arm  and  a  certain  portion  of  his 
body,  because  of  such  movement,  struck  or  touched  the  walls 
of  the  tunnel,  which,  together  with  the  forward  motion  of  the 
car,  caused  him  to  lose  his  hold.  The  only  evidence  respect- 
ing the  collection  of  fares  was  the  fact,  above  stated,  that  the 
conductor  was  in  the  center  of  the  car,  taking  fares  and  ring- 
ing the  bell  as  they  were  collected.  The  third  count  alleged 
that  the  car  was  crowded,  and  there  were  no  available  seats, 
and  that  defendant  had  provided  for  the  convenience  of  its 
passengers  a  footboard,  upon  which  they  could  stand ;  and  it 
charged  as  negligence  that  defendant  carelessly  and  negrli- 
gently  permitted  certain  passengers,  among  them  said  Rucks, 
to  stand  upon  said  footboard,  whereby  he,  while  in  the  exer- 
cise of  due  care,  became  and  was  caught  by  the  walls  of  the 
tunnel  and  thrown  to  the  ground.  The  fifth  count  alleged 
that  the  defendant  had  provided,  in  addition  to  the  seats  on 
the  car,  the  footboard,  on  which  passengers  could  stand ;  that 
the  walls  of  the  tunnel  were  so  near  that  there  was  danger  to 
passengers  standing  on  the  footboard  coming  in  collision  with 
the  walls;  that  there  were  passengers  standing  upon  the  foot- 
board, among  them  said  Rucks ;  and  that  defendant  carelessly, 
negligently,  and  improperly  ran  and  operated  it)s  cars  through 
said  tunnel  so  loaded,  whereby  he  became  and  was  struck  or 
touched  by  the  walls  of  the  tunnel,  and  his  hold  or  grasp  upon 
the  car  was  broken  or  lost,  and  he  was  thrown  to  the  ground. 
One  of  the  instructions  asked  by  the  defendant  and  refused 
by  the  court  fully  and  correctly  explained  to  the  jury  the 
allegations  and  charges  of  the' first  count,  and  that  the  defend- 
ant denied  there  was  any  negligence  in  the  management  or 
control  of  the  train,  and  stated  that  if  the  jury  should  believe, 
from  the  evidence,  there  was  no  negligence  in  the  manage- 
ment and  control  of  the  train  at  the  time  and  place  men- 
tioned, the  plaintiff  could  not  recover  upon  said  first  count. 
Another  instruction  so  refused  explained  the  issues  under  the 
second  and  fourth  counts,  and   told  the  jury  that  if  they  be- 
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lieved,  from  the  evidence,  that  the  plaintifi  had  failed  to 
prove  the  allegations  of  those  counts,  he  could  not  recover 
npon  then).  There  was  a  like  instruction  asked  and  refusec) 
as  to  the  fifth  count.  The  fifth  instruction  given  at  the  ren 
quest  of  the  plaintifi  submitted  to  the  jury  charges  in  the 
declaration  which  there  was  no  evidence  tending  to  prove, 
and  the  refused  instructions  properly  and  clearly  explained 
the  issues  between  the  parties,  and  gave  proper  directions  as 
to  the  requirements  of  the  law  concerning  proof.  No  objec- 
tion is  made  to  any  of  the  instructions  as  ground  for  refusing 
them;  but  it  is  said  that  they  were  properly  refused,  be-, 
cause  there  was  an  unreasonable  number  of  instruction^ 
asked.  It  may  be  that  more  instructions  were  asked  by 
defendant  than  were  required,  but  that  fact  would  not  justify 
the  court  in  the  refusal  of  necessary  and  proper  instructions, 
Those  that  were  given  were  of  a  general  character,  most  of 
them  applicable  to  any  case.  The  fifth,  which  was  given,  in 
effect  told  the  jury  that  they  were  to  try  the  issues  under  the 
averments  of  the  declaration,  while  the  court  refused  to  ex*^ 
plain  to  the  jury  what  the  issues  were.  It  is  not  error  to  give 
an  instruction  of  the  character  of  the  one  given,  authorizing 
a  recovery  upon  proof  of  the  case  stated  in  the  declaration, 
where  the  counts  each  state  a  cause  of  action,  and  there  is  evi^ 
dence  tending  to  sustain  them.  Mt.  Olive  Coal  Co.  v.  Rade-; 
macher,  190  111.  538,  60  N.  E.  888;  Central  Railway  Co.  v. 
Bannister,  195  111.  48,  62  N.  E.  864.  In  this  case  there  was 
at  least  one  count  which  there  was  no  evidence  tending  to 
prove. . 

The  main  contention  of  counsel  is  that,  if  the  defendant 
undertook  to  carry  so  heavy  a  load  of  passengers,  the  con-> 
ductor  should  have  refrained  from  collecting  fares  from  those 
who  were  standing  on  the  footboard  close  to  the  walls  of  the 
tunnel,  and  that  the  question  whether  the  collection  of  fares 
should  have  been  deferred  until  the  car  got  out  of  the  tunnel 
was  one  of  fact  for  the  juty.  It  is  true  that  the  determina- 
tion of  the  facts  is  for  the  jury ;  but  it  is  the  duty  of  the  court 
to  instruct  them  as  to  the  issues,  and  the  law  applicable 
thereto,  when  requested.  Certainly  no  instructions  could  be 
more  important  in  this  case  than  those  which  explained  the 
issues  to  the  jury.  The  first  office  of  instructions  is  to  explain 
the  issues.  11  Ency.  of  PI.  &  Pr.  56;  Thompson  on  Trials. 
§  1027.  It  was  not  charged  as  negligence  that  the  defendant 
failed  to  provide  a  sufficient  number  of  cars  or  seats,  or  that 
it  laid  its  rails  or  ran  its  cars  so  close  to  the  walls  as  to  render 
a  passage  dangerous,  but  only  that  the  train  was  carelessly 
run  and  managed,  that  defendant  allowed  passengers  to  stand 
on  the  footboard,  and  that  the  conductor  demanded  fare  of 
the  deceased  while  in  that  position.  It  cannot  be  said  to  be 
negligence,  as  a  matter  of  law,  under  •all  circumstances,  for  a 
carrier  of  passengers  to  permit  a  passenger  to  st^n^   upon  ^ 
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footboard.  It  has  been  held  that  the  courts  will  not  declare 
it  negligence,  as  a  matter  of  law,  for  a  passenger  to  stand  in 
an  exposed  position  of  that  kind.  North  Chicago  Street 
Railroad  Co.  v.  Williams,  140  111.  275,  29  N.  E.  672;  Chicago 
&  Alton  Railroad  Co.  v.  Fisher,  141  111.  614,  31  N.  E.  4C^; 
Lake  Shore  &  Michigan  Southern  Railway  Co.  v.  Kelsey,  180 
111*  530,  54  N.  E.  608.  It  would  seem  to  follow  that  it  is  not 
negligence  per  se,  under  all  circumstances,  for  a  carrier  to 
allow  a  passenger  to  stand  in  such  a  place.  Whether  it  is 
negligence  on  the  part  of  either  in  a  particular  case  is  a  ques- 
tion of  fact;  but  if  no  seat  is  furnished,  and  the  carrier  per- 
mits a  passenger  to  ride  in  that  way,  the  carrier  assumes  the 
duty  of  exercising  the  care  demanded   by  the  circumstances. 

On  the  question  of  the  care  required  by  the  law  from  the 
defendant,  the  court  gave,  at  the  request  of  the  plaintiff,  the 
sixth  in.structions,  as  follows:  ''The  court  instructs  you, 
as  a  matter  of  law,  that  carriers  of  passengers  are  held 
to  the  exercise  of  the  utmost  or  highest  degree  of  care, 
skill,  or  diligence  for  the  safety  of  the  passengers  that  is 
consistent  with  the  mode  of  conveyance  employed."  The 
court  refused  to  give  an  instruction  asked  by  the  defendant 
limiting  the  degree  of  care  required  to  the  highest  degree  con- 
sistent with  the  practical  operation  of  the  railroad.  A  rail- 
road company,  as  a  carrier  of  passengers,  is  held  by  the  law 
to  the  use  of  the  highest  degree  of  care  consistent  with  the 
practical  operation  of  its  railroad.  It  is  bound  to  do  all  that 
human  care,  vigilance,  and  foresight  can  reasonably  do,  con- 
sistent with  the  mode  of  conveyance,  the  practical  operation 
of  its  road,  and  the  exercise  of  its  business  as  carrier.  Tuller 
v.  Talbot,  23  111.  357,  76  Am.  Dec.  695 ;  Chicago,  Burling^ton 
&  Quincy  Railroad  Co.  v.  Dunn,  61  111.  385;  Chicago  &  Alton 
Railroad  Co.  v.  Arnol,  144  111.  261,  33  N.  E.  204,  19  L.  R.  A. 
313;  Pittsburg,  Cincinnati  &  St.  Louis  Railway  Co.  v.  Thomp- 
son, 56  111.  138.  In  this  case  it  was  not  inconsistent  with  the 
mode  of  conveyance  to  operate  the  ckr  at  such  a  slow  rate  '^f 
speed  as  to  prevent  the  occurrence  of  any  accident.  This 
case  was  of  such  a  character  as  to  require  accurate  instruct 
tions  concerning  the  law.  In  a  case  where  the  argument  is 
made,  and  the  jury  may  believe,  that  the  defendant  was 
bound  to  insure  the  safety  of  the  passengers  on  the  footboard 
by  running  the  car  in  such  manner  that  they  could  not  be 
hurt,  the  instruction,  without  the  qualification,  ought  not  to 
be  given.  At  any  rate,  it  was  error  to  refuse  the  instruction 
which  correctly  stated  this  qualification  of  the  rule. 

The  judgments  of  the  Appellate  Court  and  the  superior 
court  are  reversed,  and  the  cause  is  remanded  to  the  superior 
court. 

Reversed  and  remanded. 
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{Supreme  Court  of  Indiana,  June  i6, 190^,) 

[67  N.  E.  Rep.  935.] 

Negligence — Pleading. 

A  g-eneral  alleviation  of  negligence  in  a  complaint  ia  sufficient  to 
withstand  a  demnrrer  for  insufficiency  of  facts  to  show  negligence. 

Carriers  of  Passengers— Negligence — Pleading. 

A  complaint  in  an  action  against  a  carrier  which  alleged  that  plain- 
tifiP's  injuries  were  caused  * 'solely  by  the  fault,  carelessness,  and 
negligence  of  the  defendant  and  its  servants"  sufficiently  averred  negli- 
gence to  withstand  attack  by  demurrer. 

Contributory  Negligence—Taking  Passage  on  Crowded  Car. 

The  mere  fact  that  the  car  on  which  a  person  attempted  to  take  pas- 
sage was  crowded  when  he  was  injured  by  the  sudden  starting  thereof 
does  not  render  such  person  guilty  of  contributory   negligence  per  se. 

Same — Same — Injury  Caused  by  Jolt — Contributory  Negligence  Ques- 
tion for  Jury. 
Plaintiff  attempted  to  take  passage  on  a  crowded  car,  which  had 
stopped  at  a  place  where  cars  usually  received  passengers,  but,  owing 
to  the  crowd,  did  not  secure  a  firm  footing  l>efore  the  car  was  started 
with  such  force  as  to  throw  him  to  the  ground.  Defendant's  servants 
did  not  warn  plaintiff  not  to  take  passage :  held,  that  the  question  of 
contributory  negligence  was  for  the  jury. 

Who  Are  Passengers — Prima  Facie  Evidence.* 

The  complaint  in  an  action  against  a  street  railroad  for  injuries 
alleged  that  plaintiff  was  in  waitii\g  at  a  point  where  defendant's  cars 
usually  stopped  for  passengers,  with  the  intention  of  taking  passage  ; 
that  a  car  stopped  to  take  on  passengers ;  that  plaintiff  stepped  on  the 
step  of  the  rear  platform,  and  endeavored  to  get  on  the  car,  which  was 
crowded,  when  he  was  thrown  to  the  ground  and  injured  by  the  start- 
ing of  the  car :  held,  that  the  complaint,  prima  facie,  showed  plaintiff 
to  have  been  a  passenger. 

Contributory  Negligence — Pleading — Constitutional  Law. 

Act  Feb.  17, 1899  (Acts  1899,  p.  58),  providing  that  it  shall  not  be  neces- 
sary for  a  plaintiff  in  an  action  for  negligent  personal  injuries  or  negli- 
gent death  to  allege  and  prove  want  of  contributory  negligence,  is  not 
in  conflict  with  Const,  art.  4,  {  22,  prohibiting  the  passing  of  special 
laws  regulating  the  practice  in  courts  of  justice. 

Injury  to  Passenger — Assumption  of  Risk — Burden  of  Proof. 

In  an  action  by  a  passenger  against  a  carrier  for  negligent  injuries, 
defendant  has  the  burden  of  proving  assumption  of  risk. 

Instructions — Harmless  Error. 

Where  a  requested  instruction  was  substantially  contained  in  instruc- 
tions given,  the  error,  if  any,  in  refusing  it,  was  harmless. 

Street  Railways — Care  Due  Passengers,  t 

While  a  street  railroad  is  required  to  exercise  the  highest  degree  of 
care,  skill,  and  diligence  for  the  safety  of  its  passengers  in  operating 
its  cars  and  in  constructing  and  maintaining  its  tracks,  roadway,  and 
machinery,  it  is  only  liable  for  negligence,  and  cannot  be  considered  as 
an  insurer  of  the  safety  of  its  passengers. 

Injury  to  Passenger— Jolting  of  Car— Liability— Questions  for  Jury. 

Where  the  complaint  in  an  action  by  a  passenger  against  a  street 
railroad  for  negligent  injuries  alleged  that  plaintiff  was  thrown  off  the 

*As  to  who  are  passengers,  see  foot-note  appended  to  Simmons  v, 
Oregon  R.  Co.  (Ore.),  4  R.  R.  R.  8%,  27  Am.  &  Eng.  R.  Gas.,  N.  S.,  896. 

fAs  to  the  degree  of  care  required  of  street  railways,  as  carriers  of 
passengers,  see  foot-note  appended  to  Citizens*  Ry.  Co  v,  Craig  (Tex. 
Civ.  App.),  3  R.  R.  R.  516,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 
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car  and  injured  by  reason  of  a  severe  jolt  or  jerk  of  the  car,  cansed  br 
its  gfoing-  over  a  switch  or  a  frog*  which  was  old  and  worn,  it  was  error 
to  instrnct  the  jury  that  they  might  inquire  not  only  whether  the  jolt 
of  the  car  was  caused  by  the  old  and  worn  frog  or  switch,  but  also 
whether  the  jolt  was  due  to  *'any  other  cause,  which  the  defendant 
could  have  guarded  against  by  the  exercise  of  the  highest  degree  of ' 
skill  and  foresi^rht.'* 

Instructions — Appeal—  Review. 

Though  the  instructions  in  a  suit  may  appear  fair  and  correct  when 
considered  as  a  whole,  an  error  in  a  pa,rticular  part  thereof  will  not  be  - 
considered  harmless  unless  the  appellaike  court  be  satisfied  that  the  jury 
was  not  misled  to  the  prejudice  of  the  complaining  party. 

Constitutional  Law— Whether  Statute  Invalid  at  Infringing  Right  of 
Trial  by  Jury. 
Act  March  4.  1897  (Acts  1897,  p.  128),  repealing  Civ.  Code  1881,  ^ 
389,  as  amended  by  Acts  1895,  p.  248,  which  provides  for  special  verdicts, 
and  authorizes  the  submission  of  special  interrogatories,  enables  each 
party  in  a  cause  triable  by  jury  to  have  submitted  to  and  determined  by 
the  jury  every  essential  fact  in  the  case,  and  in  no  manner  abridge  the  • 
right  of  parties  to  a  trial  by  jury  as  authorized  by  the  Constitution. 

Appeal  from  Circuit  Court,  Hamilton  County;  John  F. 
Neal,  Judge. 

Action  by  John  S.  Jolly  against  the  Citizens'  Street  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Gavin  &  Davis,  W.  H.  Latta,  and  Winter  &  Winter,  for 
appellant. 

Joseph  B.  Kealing,  M.  M.  Hugg,  and  Kane,  Kane  &  Kane, 
for  appellee. 

JORDAN,  J.  Appellee,  by  a  jury  in  the  lower  court,  was 
awarded  damages  to  the  amount  of  $7,000  for  personal  injuries 
received  through  the  alleged  negligence  of  appellant.  The 
trial  court  required  him  to  remit  $2,000  of  this  amount,  and, 
over  appellant's  motion  for  a  new  trial,  rendered  judgment 
for  the  remainder.  Overruling  a  demurrer  to  each  paragraph 
of  the  complaint  and  denying  a  motion  for  a  new  trial  are  the 
errors  urged  for  the  reversal  of  the  judgment.  Constitutional 
questions  being  involved,  the  appeal  comes  direct  to  this 
court. 

The  complaint  is  in  two  paragraphs.  The  facts  alleged  in 
the  first  show  that  appellant  (defendant  below)  at  the  time  of 
the  alleged  injury  was  a  common  carrier,  and  operated,  man- 
aged, and  controlled  a  street  railroad  in  the  city  of  Indian- 
apolis, Marion  county,  Ind.,  over  which  cars  for  the  carriage 
of  passengers  for  hire  were  propelled  by  the  means  of  elec- 
tricity. Among  the  several  lines  which  it  operated  is  one 
known  as  the  ''College  Avenue  Line,*'  which  passes  in  part 
over  Pennsylvania  street,  in  said  city — a  street  running  north 
and  south.  On  the  i6th  day  of  March,  1899,  and  for  a  long 
time  prior  to  that  time,  the  defendant,  for  the  purpose  of  re- 
ceiving and  discharging  passengers,  stopped  its  cars  which 
ran  over  the  College  Avenue  Line  near  the  south  side  of 
Market  street,  where  the  latter  street  intersects  Pennsylvania. 
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street.  This  point  or  corner  was  and  had  been  a  place  where 
many  passengers  took  passage  on  the  defendant's  cars  run- 
ning over  the  aforesaid  line.  On  the  said  day  the  plaintiff 
(appellee  herein)  and  many  other  persons  were  standing  at 
said  comer  or  point,  to  take  passage  on  the  cars  going  north 
on  the  College  Avenue  Line.  Plaintifi  desired  and  intended 
to  become  a  passenger  upon  one  of  said  cars  running  over 
this  line.  A  train  of  cars  running  north  over  said  College 
Avenue  Line  approached  the  point  where  he  was  standing. 
This  train  was  composed  of  two  cars;  the  first  being  a  **motor 
car/'  and  the  second  a  ^'trailer,'*  which  was  attached  to  and 
drawn  by  the  motor  car.  The  first  or  motor  car,  it  is  alleged, 
was  "crowded  with  passengers,  even  to  the  rear  platform."  * 
These  cars  were  stopped  at  said  corner  of  Market  and  Penn- 
sylvania streets,  where  the  plaintiff  and  other  passengers  were 
standing  in  order  to  take  and  receive  passengers  thereon. 
The  persons  waiting  at  said  corner  or  point,  as  aforesaid 
stated,  began  to  board  the  car.  At  the  very  time  appellee 
was  in  the  act  of  boarding  it,  and  just  as  he  had  stepped  upon 
the  step  of  the  rear  platform  of  the  motor  car,  and  as  he  was 
standing  thereon,  holding  onto  the  post  attached  to  said  plat- 
form, being  unable  to  proceed  and  move  forward  any  further 
at  the  time,  and  while  waiting  for  those  in  front  of  hJm  to 
move  and  go  forward,  the  conductor,  a  servant  of  the  defend- 
ant in  charge  of  said  car,  without  waiting  for  him  to  obtain  or 
secure  a  better  and  safer  place  on  the  car,  carelessly  and  neg- 

I  ligently  pulled  the  bell  cord  thereof,  and  gave  the   motorman 

the  signal  to  start  the  car.     Said  motorman  at  once  responded 

'  to  said  signal,  and  suddenly,  carelessly,  and  negligently  started 

the  car  forward  **with  a  jerk"  of  such  force  as  to  jerk,  pull, 
and  break  plaintiff's  handhold  loose  from  the  post  to  which 
he  was  holding,  and  to  throw  him  to  the  ground  from  the  step 
of  the  platform  upon  which  he  was  standing.     He  was  thereby, 

I  it  is  alleged,  thrown  off  upon  the  ground  in  such  a  manner  as 

to  throw  his  right  foot  upon  the  railroad  track,  whereby  the 
said  trailer  or  rear  car  passed  over  said  foot,  cutting  it  off  at 
the  ankle,  and  also  inflicting  other  injuries  upon  him.  It  is 
alleged  that  the  aforesaid  injuries  were  **caused  solely  by  the 
fault,  carelessness,  and  negligence  of  the  defendant  and  its 
servants  and  employees  as  aforesaid."  The  pleading  further 
shows  that  the  defendant's  occupation  was  that  of  a  traveling 
salesman,  and  at  the  time  of  the  alleged  accident  he  was  earn- 
ing the  sum  of  $150  per  month.  The  pleading  further  dis- 
closes the  character  of  the  injuries  received,  and  other  facts 
in  relation  to  the  damages  sustained.  The  second  paragraph 
is  similar  to  the  first!  ^nd  may  be  said  to  embrace  all  of  the 
facts  alleged  in  the  latter,  and,  in  addition  thereto,  charges 
that  at  and  near  the  intersection  of  Market  and  Pennsylvania 
streets  there  is  a  curve  in  the  defendant's  railroad  track, 
which  turns  to  the  east  on  Market  street ;  that  on  the  day 
plaintiff  was  injured  the  frog  and  plates  supporting  the  tracks 
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where  the  accident  occurred  were  old,  loose,  and  much  wom« 
so  that  the  cars  passing  thereover  would  jump  and  jerk,  which 
condition  of  the  track  was  well  known  to  the  defendant. 
When  the  plaintiff  was  upon  the  step  of  the  car,  as  shown  in 
the  first  paragraph,  the  conductor,  it  is  averred,  in  charge  of 
the  car,  without  waiting  for  him  to  secure  or  reach  a  better 
and  safer  place  upon  said  car,  '^carelessly  and  negligently 
signaled  the  motorman  to  start  the  car,  and  that  thereupon 
said  motorman"  suddenly,  carelessly,  and  negligently  started 
the  car  forward,  over  and  along  the  said  frog  and  plates  sup- 
porting the  tracks  as  aforesaid  stated,  thereby  causing  said  car 
to  be  started  with  a  jerk,  and  with  such  force  as  to  throw  the 
plaintiff  from  the  platform  step  where  he  was  standing, 
thereby  resulting,  as  alleged,  in  the  injuries  to  him  charged 
in  the  first  paragraph.  It  is  further  alleged  in  this  second 
paragraph  that  the  injuries  sustained  were  caused  solely  by 
the  fault,  carelessness,  and  negligence  of  the  appellant  and  its 
servants,  who,  well  knowing  the  condition  of  the  said  track« 
started  the  car  forward  thereover  in  the  manner  aforesaid, 
and  started  it  before  plaintiff  could  reach  a  place  of  safety 
upon  the  car.  It  is  further  averred  that  the  conductor  saw 
and  knew  the  situation  of  the  plaintiff  upon  the  step  of  the 
car  at  the  time,  but  notwithstanding  that  fact  he  gave  the 
signal  as  aforesaid  alleged  to  the  motorman  to  start  the  car, 
etc. 

It  may  be  said  that  both  the  paragraphs  in  question  are 
specimens  of  loose  pleading,  and  to  this  extent,  at  least,  are 
open  to  criticism.  Counsel  for  appellant  contend,  however, 
that  each  is  insufficient  as  against  a  demurrer  for  the  following 
reasons:  First,  it  does  not  appear  therein  that  the  injuries 
sustained  by  appellee  were  the  result  of  the  alleged  negligence 
of  the  appellant ;  second,  that  the  facts  disclose  that  appellee 
was  guilty  of  contributory  negligence ;  third,  neither  paragraph 
shows  that  appellee  intended  to  become  a  passenger  for  hire, 
or  that  he  was  able  or  willing  to  pay  his  fare;  fourth,  it  does 
not  appear  that  appellee,  in  getting  upon  the  step  of  the  car 
and  taking  hold  of  the  post  as  alleged,  was  making  an  effort 
to  become  a  passenger  upon  the  car  for  hire,  or  with  such 
purpose  or  intent;  fifth,  each  paragraph  of  complaint  is  said 
to  be  bad  because  the  absence  of  contributory  negligence  on 
the  part  of  the  plaintiff  is  not  shown. 

The  rule  is  well  settled  by  repeated  decisions  of  this  court 
that  a  general  allegation  of  negligence  in  a  complaint  or  other 
pleading  is  sufficient  to  withstand  a  demurrer  for  insufficiency 
of  facts.  The  Ohio,  etc.,  Ry.  Co.  v.  Walker,  113  Ind.  196,  15 
N.  E.  234,  3  Am.  St.  Rep.  638;  Louisville,  etc.,  R.  Co.  v. 
Bates,  146  Ind.  564,  45  N.  E.  108,  and  cases  there  cited.  In 
each  of  the  paragraphs  in  question  it  is  alleged  and  shown 
that  the  injury  of  which  the  plaintiff  complains  was  caused 
'^solely  by  the  fault,  carelessness,  and  negligence  of  the 
defendant  and  its  servants  and  employees  as  aforesaid. ' '     This 
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canDot  be  said  to  be  a  mere  recital  of  a  fact,  but  it  is  a  direct 
averment  thereof,  and  is  sufficient  to  disclose  that  the  injury 
sustained  was  the  direct  result  of  the  negligence  imputed  tp 
appellant.  Brinkman  v.  Bender,  92  Ind.  234,  and  cases  there 
cited;  Louisville,  etc.,  R.  Co.  v.  Kendall,  138  Ind.  313,  36  N. 
£.415.  We  conclude  that  the  first  objection  urged  against 
each  of  the  paragraphs  is  not  sustained. 

The  contention  of  appellant  that  the  facts  alleged  in  both 
paragraphs  of  the  complaint  establish  that  appellee,  in  board- 
ing the  car  at  the  time  he  did,  was  guilty,  per  se,  of  contribu- 
tory negligence,  is  not  tenable.  The  mere  fact  that  the  car 
was  "crowded**  with  passengers  when  he  attempted  to  take 
passage  thereon  would  not  alone  constitute  negligence  per  se, 
or  as  a  matter  of  law.  Marion  St.  R.  Co.  v.  Shaffer,  9  Ind. 
App.  487,  36  N.  E.  861;  Booth,  Street  Railways,  §  355;  Beach 
on  Contributory  Negligence  (3d  Ed.)  §  293;  Dudley  v.  Front 
St,  etc.,  R.  Co.  (C.  C.)  73  Fed.  128. 

It  appears  that,  for  the  purpose  of  receiving  and  discharg- 
ing passengers,  it  was  the  custom  of  appellant  to  stop  its  cars 
at  the  point  where  appellee  on  the  day  of  the  accident  in 
question  was,  along  with  others,  waiting  and  intending  to 
take  passage  on  a  north-bound  car  over  the  College  Avenue 
Line.  The  car  in  question,  although  crowded  at  the  time, 
was  nevertheless  stopped  by  the  servants  of  appellant  in 
charge  thereof  at  this  point  to  take  passengers  aboard.  Stop- 
ping the  car  or  cars  at  this  place  as  was  customary  was  at 
least  impliedly  an  invitation  to  those  there  in  waiting  to  take 
passage  thereon  if  they  so  desired.  Connor  v.  Citizens' 
St.  R.  Co.,  105  Ind.  62,  4  N.  E.  441,  55  Am.  Rep.  177; 
Citizens'  St.  R.  Co.  v.  Twiname,  iii  Ind.  587,  13  N.  E.  55; 
Booth,  Street  Railways,  §  342. 

If  appellant,  under  the  circumstances,  by  stopping  its  cars 
at  the  time  and  place  as  was  done,  did  not  thereby  intend  or 
desire,  by  reason  of  the  fact  that  the  car  or  cars  were  already 
crowded,  to  invite  persons  waiting  at  that  point  to  take  pas- 
sage thereon,  it  ought  to  have  given  some  warning  or  notice 
to  that  effect.  It  is  disclosed  that  appellee,  in  boarding  the 
car,  got  upon  the  step  leading  up  to  the  rear  platform,  but  could 
not  move  further  forward,  because  of  persons  in  front  of  him, 
and  that  while  standing  on  the  step,  holding  by  his  hand  to  a 
post,  endeavoring  to  reach  a  safer  place  on  the  car,  and  be- 
fore being  afforded  by  appellant  an  opportunity  to  do  so,  he 
was  injured  by  reason  of  its  alleged  negligence.  As  to 
whether  he  was  or  was  not  guilty  of  contributory  negligence 
in  boarding  the  car  in  its  crowded  condition,  and  in  exercis- 
ing the  care  which  he  did,  was  a  questit  n  of  fact  to  be 
determined  by  the  jury,  under  and  in  the  light  of  all  of  the 
attending  circumstances  in  the  case,  after  being  properly 
advised  through  the  instructions  of  the  trial  court.  Penn- 
sylvania Co.  V.  Marion,  104  Ind.  239,  3  N.  E.  874;  Maher  v. 
The  Central,  etc.,  R.  Co.,  67  N.  Y.  52;  Eppendorf  v.  Brook- 
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lyn,  etc.,  R.  Co.,  69  N.  Y.  195,  25  Am.  Rep.  127;  Chicago^ 
etc.,  R.  Co.  V.  Fisher,  141  111.  614,  31  N.  E.  406;  Beach,  Con- 
tributory  Neg.  163. 

Appellant,  under  the  circumstances,  having  impliedly  in- 
vited appellee  to  become  a  passenger  on  its  cars,  he  had'  the 
right  to  assume  that  its  servants  in  charere  thereof  vvrould 
afford  him  at  least  a  reasonable  opportunity  to  secure  a  place 
of  safety  upon  the  car  before  it  was  started  or  put  in  motion. 
As  to  whether  the  relation  of  passenger  and  carrier  exists, 
under  certain  circumstances,  is  frequently  a  mixed  ques- 
tion of  law  and  fact.  Such  issue,  where  there  is  conflict 
of  evidence  in  respect  thereto,  is  one  for  the  determination 
of  the  jury,  under  proper  instructions,  and  is  not  to  be  decided 
by  the  court  as  a  matter  of  law.  Sherman  &  Rediield  on 
Negligence,  §262;  Highley  v.  Gilmer,  3  Mont.  90,  35  Am. 
Rep.  450.  This  relation,  in  the  absence  of  an  express  con- 
tract or  agreement,  may  be  implied  from  the  attending  cir- 
cumstances in  the  case.  The  circumstances,  however,  must 
be  such  as  will  justify  an  implication  that  the  person  desiring 
passage  has  ofiered  himself  to  be  carried,  and  that  such  offer 
has  been  accepted  by  the  carrier.  Or,  in  other  words,  the 
person  desiring  passage  must  in  some  manner  indicate  his 
intention  of  becoming  a  passenger,  and  place  himself  in  the 
charge  or  care  of  the  carrier.  Citizens'  St.  R.  Co.  v. 
Twiname,  iii  Ind.  587,  13  N.  E.  55;  4  Elliott  on  Rail- 
roads, §§  1578,  1579;  Ganiard  V.  Rochester,  etc.,  R.  Co.,  w 
Hun,  22,  2  N.  Y.  Supp.  470,  affirmed  in  121  N.  Y.  661,  24  N. 
E.  1092;  Spannagle  v.  Chicago,  etc.,  R.  Co.,  31  111.  App.  460; 
Higley  v.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  450;  Webster  v. 
Fitchburg,  etc.,  R.  Co.,  161  Mass.  298,  37  N.  E.  165,  24  L. 
R.  A.  521;  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  488, 
489:  Booth,  Street  Railways,  §  326.  In  Ganiard  v.  Rochester, 
etc.,  R.  Co.,  supra,  the  court  held  that  where  a  person  desir- 
ing to  take  passage  on  a  street  car  signals  the  person  in 
charge  thereof  to  stop  the  car,  which  is  accordingly  done,  the 
instant  such  person  steps  upon  the  step  of  the  car,  he,  under 
the  circumstances,  becomes  a  passenger  thereon.  Where 
it  appeared  that  a  street  car  was  stopped  for  one  to  take 
passage,  it  was  held  that  such  person,  while  in  the  act  of 
stepping  onto  the  platform  of  the  car,  was  a  passenger.  Mc- 
Donough  V.  Metropolitan,  etc.,  R.  Co.,  137  Mass.  210.  In 
the  appeal  of  Rogers  v.  The  Kennebec  Steamboat  Co.,  86  Me. 
261,  29  Atl.  1069,  it  was  held  that,  where  a  person  goes  upon 
the  gang  plank  of  a  steamboat  for  the  purpose  of  taking  pas- 
sage on  the  boat,  he  must  be  considered  as  a  passenger. 

To  recapitulate:  By  the  facts  as  shown  in  each  of  the 
paragraphs  of  the  complaint,  it  appears  that  appellee  was  in 
waiting  at  the  point  where  it  was  customary  for  appellant  to 
stop  its  cars  to  receive  passengers;  that  he  desired  and  in- 
tended to  take  passage  on  the  car  over  the  line  in  controversy. 
The  car  or  cars  on  that  occasion,  as  was  the  custom,  were 
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Stopped  at  this  point  for  the  purpose  of  taking  on  passengers, 
and  appellee  stepped  upon  the  step  of  the  rear  platform  of 
the  car,  and  was  at  least  endeavoring,  as  shown,  to  move  for- 
ward onto  the  platform,  when  he  was  injured  through  the 
negligence  of  appellant.  Under  these  circumstances,  as  the 
authorities  to  which  we  have  referred  affirm,  he  is  at  least 
prima  facie  shown  to  have  been  a  passenger  on  appellant's 
car  at  the  time  of  the  accident.  If,  under  the  circumstances, 
upon  the  occasion  in  question,  he  got  upon  the  car  step 
merely  as  a  trespasser,  and  not  for  the  purpose  of  becoming  a 
passenger  on  the  car  for  hire,  as  alleged  and  claimed,  then 
the  burden  was  upon  appellant  to  establish  that  fact. 

In  regard  to  the  fifth  contention  or  objection  of  counsel  for 
appellant,  it  may  be  said  that  appellee,  by  virtue  of  the  pro- 
visions of  an  act  of  the  Legislature  approved  February  17, 
1899  (Acts  1899,  p.  58),  was  relieved  of  the  burden  of  showing 
in  his  complaint  an  absence  on  his  part  of  contributory  neg- 
ligence. But  at  this  point  we  are  confronted  with  the  in- 
sistence of  appellant's  counsel  that  this  act  is  unconstitutional, 
and  various  reasons  are  advanced  in  support  of  this  conten- 
tion. It  is  claimed  that  this  statute  attempts  to  make  a  dis- 
tinction, in  regard  to  contributory  negligence,  between  cases 
of  personal  injury  and  those  for  injury  to  property,  where 
each  arises  out  of  negligence;  that  it  is  special  legislation 
^'regulating  the  practice  in  courts  of  justice" — a  matter  over 
which  the  Legislature,  by  reason  of  section  22,  art.  4,  of  the 
state  Constitution,  has  no  power  of  classification.  The  con- 
stitutional validity  of  this  act  was  passed  upon  and  affirmed 
in  the  appeal  of  The  Indianapolis  St.  R.  Co.  v.  Robinson,  157 
Ind.  232,  61  N.  E.  197,  and  a  majority  of  the  members  of  this 
court  still  adhere  to  that  decision.  It  follows  from  the  hold- 
ing therein  that  neither  paragraph  of  the  complaint  is  open 
to  the  objections  pointed  out  and  urged  by  counsel  for  appel- 
lant. 

It  is  next  insisted  that  the  trial  court  erred  in  giving  certain 
instructions  to  the  jury,  and  in  refusing  others  tendered  by 
appellant  At  the  close  of  the  evidence  it  requested  the  court 
to  instruct  the  jury  to  find  in  its  favor  upon  the  ground  that 
there  was  no  evidence  to  prove  that  appellee  intended  to  be- 
come a  passenger  for  hire,  or  that  he  was  endeavoring  to 
become  such  a  passenger  upon  the  car  at  the  time  of  the  acci- 
dent. An  inspection  of  the  evidence  as  it  appears  in  the  rec- 
ord discloses,  however,  that  this  request  was  properly  denied. 
The  court  also  refused  instructions  4  and  7.  By  the  fourth 
instruction  the  court  was  requested  to  charge  the  jury  that 
the  burden  was  upon  appellee  to  prove  that  he  did  not  assume 
any  risk  or  danger  which  contributed  to  the  injury  which  he 
sustained.  There  was  no  error  in  refusing  to  so  charge. 
Whatever  element,  if  any,  of  assumption  of  risk,  there  may 
be  in  the  case  at  bar,  the  burden  was  upon  appellant  to  prove 
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that  fact  as  a  defense.     Indiana,   etc..   Oil   Co.  v.  O'Brien 
(at  last  term)  65  N.  E.  918. 

It  appears  that  appellant  was  not  harmed  by  the  court's 
ruling  in  refusing  to  give  the  seventh  instruction  as  tendered, 
relative  to  the  assumption  of  risk  on  the  part  of  appellee,  for 
the  reason,  if  for  no  other,  that  this  charge  is  substantially 
contained  in  those  given  by  the  court  on  its  own  motion. 
Instructions  3  and  4,  as  given  by  the  court,  relative  to  what 
was  essential  to  constitute  the  relation  of  passenger  and  car- 
rier between  appellant  and  appellee,  in  the  light  of  the 
authorities  to  which  we  have  referred  in  passing  upon  the 
sufficiency  of  the  complaint,  certainly  afiord  appellant  no 
grounds  of  complaint. 

Instruction  27  given  by  the  court  is  criticised  by  counsel  as 
erroneous.  In  this  charge  the  court,  among  other  things, 
said  ''that  the  defendant  was  not  bound  to  so  maintain  its 
track,  frog,  and  switch  that  there  would  be  no  swaying,  jost- 
ling, or  vibration  of  the  car  in  passing  over  the  same.  Nor 
was  it  bound  to  replace  the  same  whenever  any  part  became 
slightly  worn  or  rough,*///  remained  entirely  safe  to  operate 
defendant's  cars  over  the  same,''  (Our  italics.)  The  objec- 
tions of  appellant  are  urged  against  that  portion  of  the  in- 
struction which  we  have  embraced  in  italics.  It  is  contended 
that  by  this  statement  the  jury  was  informed  and  given  to 
understand,  in  effect,  that  appellant  must  be  considered  as  an 
insurer  of  the  safety  of  its  passengers.  Appellant  company, 
as  shown,  was  a  common  carrier  of  passengers  for  hire.  The 
law,  therefore,  exacted  of  it  the  highest  degree  of  care,  skill, 
and  diligence  for  the  safety  of  its  passengers  in  operating  its 
cars  and  road,  consistent  with  the  mode  of  its  conveyance, 
and  likewise  in  the  construction  and  maintenance  of  its  tracks, 
roadway,  and  machinery.  But  it  was  only  liable  for  negli- 
gence, and  cannot  be  considered  as  an  insurer  of  the  safety  of 
its  passengers.  Jeffersonville,  etc.,  R.  Co.  v.  Hendricks' 
Adm'r,  26  Ind.  228;  Citizens'  St.  R.  Co.  v.  Twiname,  iii 
Ind.  587,  13  N.  E.  55;  Anderson  V.  Citizens'  St.  R.  Co.,  12 
Ind.  App.  194,  38  N.  E.  1 109;  Terre  Haute,  etc.,  R.  Co.  v. 
Shekes,  155  Ind.  74,  56  N.  E.  434;  Booth,  Street  Railways, 
S§  328,  331.  It  is  possible  that  the  portion  of  the  charge 
criticised  was  calculated  to  mislead  the  jury  in  respect  to  the 
issue  of  the  condition  of  appellant's  track  as  tendered  by  the 
second  paragraph  of  the  complaint,  but  in  regard  to  this  point 
we  need  not  and  do  not  decide,  for  the  reason  that  the  judg- 
ment must  be  reversed  for  the  error  hereinafter  mentioned, 
and  upon  a  retrial  the  court  will  no  doubt  so  modify  or  chang:e 
the  instruction  in  dispute  as  to  avoid  the  objection  now  urged. 

It  is  insisted  with  much  earnestness  by  appellant's  counsel 
that  the  trial  court  manifestly  erred  in  giving  instruction 
numbered  8  in  the  series  given  by  it  on  its  own  motion.  This 
instruction  reads  as  follows:  ''If  you  find  from  the  evidence 
that  plaintifi  got  upon  one  of  the  defendant's  cars  at   a  place 
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where  it  was  and  had  been  accustomed  to  take  on  passengers, 
and  that  he  was  unable  to  get  any  further  than  the  steps  of 
the  rear  platform  of  said  car,  and  that  he  was  there  without 
notice  or  knowledge  of  any  objection  to  his  beine:  upon  said 
step  at  said  time,  and  with  the  knowledge  and  acquiescence 
of  the  defendant's  servants  in  charge  of  said  car,  and  that  the 
plaintiff  was  retaining  his  position  upon  said  step  as  well  as 
he  could  by  using  such  supports  which  were  within  his  reach, 
and  that  he  was  thrown  off  of  the  step  of  said  car  upon  which 
he  was  standing  as  aforesaid  by  reason  of  a  severe  jolt  or  jerk 
caused  by  said  car  going  over  a  switch  or  a  frog  which  was 
old  and  much  worn,  or  far  any  other  cause  which  the  defend- 
ont  could  have  guarded  against  by  the  exercise  of  the  highest 
degree  of  care  and  foresight  for  the  safe  carriage  of  its  pas' 
sengers  upon  said  car^  and  that  the  plaintiff  was  injured  by 
being  thrown  off  said  car  at  said  time  because  of  said  severe 
jolt  or  jerk,  then  I  charge  you  that  it  is  for  you  to  determine 
whether  or  not  the  plaintiff  was  guilty  of  negligence  on  his 
part,  contributing  to  his  injuries;  and  in  determining  whether 
or  not  he  was  guilty  of  negligence  on  his  part,  materially  con- 
tributing to  his  injuries,  you  have  a  right  to  take  into  con- 
sideration the  crowded  condition  of  said  car,  and  whether  or 
not  plaintiff  could  have  secured  a  safer  place,  and  all  the  other 
facts  and  circumstances  connected  with  the  transaction.*' 
(Our  italics.)  The  part  of  this  charge  to  which  appellant 
seriously  objects  is  that  embraced  in  italics.  This  clause  or 
portion,  it  is  insisted,  takes  the  case  outside  of  the  issues 
therein,  and  the  jury  was  thereby  informed  or  given  to  under- 
stand that  they  might  deal  with  or  inquire  in  regard  to  acts 
of  negligence  on  the  part  of  appellant  other  than  those  which 
were  charged  or  assigned  in  the  complaint.  Counsel  for 
appellee  argue  that  the  clause  "or  any  other  cause,"  could 
not  have  harmed  appellant,  for  the  reason  that  the  instruc- 
tion does  not  purport  to  advise  the  jury  in  regard  to  appel- 
lant's liability,  and  that,  when  read  in  connection  with  the 
other  instructions,  it  will  not  constitute  reversible  error. 
The  vice  of  the  clause  in  the  charge  in  question  is  thit  it 
may  be  said  to  so  extend  the  inquiry  or  investigation  of  the 
jary  in  regard  to  the  negligence  of  appellant  as  to  take  that 
question  outside  of  the  issues  made  by  the  complaint.  The 
court  by  this  instruction  appears  to  have  summed  up  certain 
facts,  and  stated  to  the  jury  that,  if  they  found  that  these 
were  proven  by  the  evidence,  then  they  were  to  determine 
whether  the  plaintiff  was  guilty  of  negligence  on  his  part. 
The  court  thereby,  in  effect,  gave  the  jurors  the  liberty  or 
privilege  to  inquire  or  investigate  not  only  as  to  whether  the 
plaintiff's  injury  was  due  to  his  being  thrown  off  of  the  car  by 
reason  of  a  severe  jolt  or  jerk  of  the  car,  caused  by  its  going 
over  the  switch  or  frog,  as  allecred  in  the  second  paragraph  of 
the  complaint,  but  they  also  were  at  liberty  to  inquire  or  in- 
vestigate as  to  whether  he  was  thrown  off  of  the  car  by  reason 
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of  a  severe  jolt  or  jerk,  due  to  **any  other  cause,  which  the 
defendant  could  have  guarded  against  by  the  exercise  of  the 
highest  degree  of  skill  and  foresight."  The  jury  manifestly 
must  have  understood  by  the  charge  in  question  that  they 
were  not  limited  to  the  acts  of  negligence  on  the  part  of 
appellant  as  charged  in  the  complaint,  but  that  they  had  the 
right  and  privilege  to  go  outside  of  this  issuable  fact,  and 
determine  whether  the  jolt  or  jerk  of  the  car  was  due  to  neg- 
ligence of  the  appellant,  other  than  that  of  which  the  plaintiff 
complained.  It  is  not  only  possible,  but  quite  probable,  that 
the  jurors,  in  their  investigation,  were  misled,  to  the  prej- 
udice of  appellant,  by  the  charge  in  question.  As  a  general 
rule,  a  confused  and  misleading  instruction  will  afford  grounds 
for  a  reversal,  unless  it  is  apparent  to  the  court,  from  the  rec- 
ord in  the  case,  that  the  jury  in  fact  was  not  misled  thereby. 
The  general  rule  which  affirms  that  instructions  must  be  con- 
sidered as  a  whole,  and  not  in  detached  parts,  and  that,  when 
so  considered,  if  the  charge  of  the  court  appears  to  be  fair 
and  correct  as  a  whole,  the  judgment  will  not  be  reversed  be- 
cause some  part  thereof,  when  considered  separately,  may  be 
said  to  be  erroneous,  cannot  be  invoked  in  this  case  to  prevent 
a  reversal  on  account  of  the  erroneous  instruction  in  con- 
troversy. That  rule  is  subject  to  the  qualification  that  the 
court  in  the  particular  case  on  appeal  must  be  satisfied  that 
the  jury  was  not  misled  by  the  error  in  giving  the  instruction, 
to  the  prejudice  of  the  complaining  party.  Blashfield  on 
Instructions  to  Juries,  §  391.  We  are  not  able  to  say  in  this 
appeal  that  the  jury  was  not  misled  by  the  charge,  to  the 
prejudice  of  appellant. 

It  is  finally  contended  that  the  court  erred  in  denying 
appellant's  request  for  a  special  verdict.  It  appears  that  the 
jury  returned  a  general  verdict  along  with  findings  upon  a 
series  of  interrogatories  submitted  to  them  by  the  court  as 

f provided  by  an  act  of  the  Legislature  approved  March  4,  1897 
Acts  1897,  p.  128).  Section  389  of  the  Civil  Code  of  1881, 
which  authorized  a  special  verdict,  was  amended  in  1895. 
Acts  1895,  p.  248.  This  section  as  amended  was  expressly 
repealed  by  section  2  of  the  act  of  1897,  supra.  Consequently 
the  law  providing  for  or  authorizing  special  verdicts  was  not 
in  existence  at  the  time  of  the  trial  of  the  case  at  bar,  and 
therefore  appellant  was  not  entitled  to  demand,  nor  was  the 
trial  court  authorized  to  require  the  jury  to  find,  a  special 
verdict,  instead  of  a  general  verdict.  But  appellant  contends 
that  the  act  of  1897  is  unconstitutional,  for  the  reason  that  it 
abridges  the  right  of  trial  by  jury  as  such  right  existed  at  the 
time  of  the  adoption  of  the  present  Constitution,  and  conse- 
quently said  act  cannot  be  held  to  have  repealed  section  389 
of  the  Civil  Code.  A  jury  in  this  state  has  always  been,  in  a 
civil  action,  empowered  only  to  decide  or  pass  upon  questions 
of  fact.  The  act  of  1897  provides  for  a  general  verdict,  and 
also  special  findings  of  fact,  through  answers  to  interroga- 
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tories  propounded  to  the  jury.  It  enables  each  party  in  a 
cause  triable  by  jury  to  have  submitted  to  and  determined  by 
the  jury  every  essential  fact  in  the  case,  and  in  no  manner 
can  it  be  said  to  abridge  the  right  of  parties  to  a  trial  by  jury 
as  authorized  by  our  fundamental  law.  See  Udell  v.  Citizens' 
St.  R.  Co.,  152  Ind.  507,  52  N.  E.  799,  71  Am.  St.  Rep.  336. 

Other  alleged  errors  oi  the  trial  court  are  discussed  by  coun- 
sel, but,  as  these  may  not  again  arise  upon  another  trial,  ^e 
pass  them  by  i^ithout  consideration. 

For  error  of  the  court  in  giving  to  the  jury  its  eighth  in- 
struction, the  judgment  is  reversed,  and  the  cause  ordered  to 
be  remanded  to  the  lower  court,  with  instructions  to  grant 
appellant  a  new  trial. 


Central  of  Georgia  Ry.  Co.  v.  Wood. 

{Supreme  Court  of  Georgia^  June  /,  1903.) 

[44  S.  K.  Rep.  1001.] 

Carriers — Carrying  Passenger  beyond  Station — Damages.* 

In  a  suit  for  damages  against  a  railroad  company,  based  on  aUeged 
neglii^ence  of  the  defendant  in  carrying  the  plaintiff  by  the  station  of 
her  destination,  where  the  plaintiff's  evidence  fails  to  disclose  that  she 
suffered  any  physical  injury,  and  the  utmost  damage  proven  is  the  in- 
i:onvenience  of  several  hours'  delay  and  the  missing  of  her  dinner  by 
the  plaintiff  ;  and  where  the  conduct  of  the  employees  of  the  railroad 
-company  was  not  such  as  to  authorize  the  grant  of  punitive  damages, 
but,  on  the  contrary,  was  in  every  respect  courteous  and  accommbdat- 
iag»  a  verdict  for  the  plaintiff  for  9249.50  is  unwarranted,  and  should  be 
set  aside  by  the  trial  judge  as  excessive. 
(SyUabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County ;  John  H,  Reece, 
Judge. 

Action  by  Minnie  Wood  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintifi,  and  defendant 
brings  error.     Reversed. 

J.  Branbam,  for  plaintiff  in  error. 

M.  B.  Eubanks  and  R.  T.  Fouche,  for  defendant   in   error. 

CANDLER,  J.  The  plaintiff  sued  the  railroad  company 
for  damages  in  the  sum  of  $499,  and  obtained  a  verdict  for 
$249.  so.  Her  own  evidence  showed  that  she  boarded  a  train 
of  the  defendant,  accompanied  by  her  infant  child,  who  was 
sick,  and  presented  the  conductor  with  a  ticket  to  a  small 
station  in  Floyd  county,  near  the  city  of  Rome;  her  ultimate 
destination  being  the  home  of  her  parents,  a  short  distance 
from  the  station  for  which  she  had  a  ticket.  The  train  did 
not  stop  at  her  station,  and  she  was  carried  on  to  Rome. 
Had  she  been  put  off  at  her  station,  she  would  have  reached 

*See  generally,  foot-note  appended  to  Birm'.ugham  Ry.  lyight  & 
Power  Co.  v,  Nolan  (Ala.),  6  R.  R.  R.  89,  29  Am,  &  Eng.  R.  Cas  ,  N. 
'8„89. 
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her  parents'  home  in  time  for  dinner.  As  it  was,  she  did  not 
get  her  dinner  that  day.  The  train  reached  Rome  before 
noon,  and  shortly  after  alighting  from  the  train  the  plaintiff 
met  her  father,  who  happened  to  be  in  Rome  on  business. 
About  4  o'clock  in  the  afternoon  he  took  her  home  with  him 
on  his  wagon.  Nothing  is  shown  which  would  entitle  the 
plaintif!  to  punitive  damages,  but,  on  the  contrary,  it  appears 
that  throughout  the  transaction  she  was  treated  with  due 
courtesy  and  consideration.  The  evidence  for  the  defendant 
was  to  the  effect  that,  after  havine  passed  the  plaintiff's 
station,  the  conductor  offered  to  back  his  train  and  let  her 
off,  if  she  so  desired,  or  to  take  her  on  to  Rome,  and  give  her 
free  transportation  back  to  her  station,  and  that  she  expressed 
a  desire  to  continue  on  to  Rome.  This,  however,  was  denied 
by  her.  Be  that  as  it  may,  there  is  an  entire  lack  of  evi- 
dence of  any  suffering  or  damage  sustained  by  the  plaintiff, 
beyond  the  inconvenience  of  being  carried  beyond  her  station, 
causing  her  to  miss  her  dinner,  and  delaying  her  in  reaching 
the  home  of  her  parents.  While  she  missed  her  dinner,  it 
does  not  appear  from  her  evidence,  even,  that  she  suffered 
from  hunger.  The  day  was  Christmas  Eve,  and  the  weather 
was  cold,  but  the  plaintiff  does  not  say  that  she  suffered  the 
least  unpleasantness  from  the  severity  of  the  weather.  Her 
child  was  sick,  and  it  was  on  that  account  that  she  was  going' 
to  the  home  of  her  parents;  but  there  is  nothing  to  indicate 
that  she  was  caused  any  mental  anguish  by  reason  of  the 
suffering  of  the  child,  granting  that  the  child  suffered  on 
account  of  the  alleged  negligence  of  the  defendant. 

Under  all  the  circumstances,  we  are  constrained  to  hold 
that  a  verdict  for  the  plaintiff  for  $249.50  was  excessive,  and 
should  have  been  set  aside  on  motion  for  a  new  trial.  We 
are  aware  of  the  extreme  difficulty  of  fixing  a  limit  in  cases 
of  this  character,  beyond  which  the  jury  may  not  go  without 
doing  violence  to  the  principles  of  justice.  The  plaintiff  in 
the  present  case,  however,  does  not  claim  to  have  suffered 
any  substantial  or  permanent  damage,  and  it  would  seem,  to 
say  the  least,  to  be  more  than  an  ample  recompense  to  allow 
her  approximately  $250  for  a  few  hours'  delay  in  the  progress 
of  her  journey,  the  loss  of  her  dinner,  and  the  slight  incon- 
venience which  she  is  shown  to  have  suffered.  The  case  of 
Southern  R.  Co.  v.  Bryant,  105  Ga.  318,  31  S.  E.  182,  we 
think,  is  very  strongly  in  point.  See,  also,  Hughes  v. 
Western  R.  Co.,  61  Ga.  132,  where,  in  a  somewhat  similar 
case  to  the  one  at  bar,  $50  was  held  to  be  enough.  While  it 
is  with  great  hesitancy  that  we  interfere  with  the  verdict  of  a 
jury  duly  approved  by  the  trial  judge,  we  cannot  see  our  way 
clear  to  allow  this  verdict  to  stand. 

Judgment  reversed  by  five  Justices. 
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{Court  of  Appeals  of  New  York  ^  June  p,  /pcj.) 

[67  N.  K.  Rep.  569.] 

Enforcement  of  Rule    Requiring   Extra  Fare  for  Failure  to  Procure 
Ticket— Liability  for   Act  of  Conductor  in  Repelling  Assault  by 
Passenger.* 
Where  a  conductor  of  a  train   attempts  to  enforce  a  rule  of  the  com- 
pany requiring'  payment  of  additional  fare  by  a   passengfer  without  a 
ticket,  and  the  passeng'er  uses  force  ag'ainst  the  conductor  and  invites 
a  personal  collision  with  him,  he  cannot  sue  the  company  or  the  con- 
ductor for  damages  for  assault  and  battery. 

Failure  to  Procure  Ticket— Excuses  Justifying  Resistance  to  Ejection. 

The  fact  that  a  passenger,  refusing  to  pay  the  extra  fare  required  of 
passeng^ers  without  tickets,  was  unable  to  procure  a  ticket  because  of 
the  absence  of  the  ticket  agent,  is  not  sufficient  to  justify  him  in  for- 
cibly resisting  ejectment  by  a  conductor  seeking  to  enforce  the  rule. 
Neither  the  company  nor  the  conductor  is  liable  in  damages  for  an 
assault  on  the  passenger  under  such  circumstances. 

Bartlett,  Martin,  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department. 

Action  by  Charles  H.  Monnier  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment 
of  the  Appellate  Division  (75  N.  Y.  Supp.  521),  affirming  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Thomas  D.  Watkins,  for  appellant. 
D.  F.  Searle,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  has  recovered  damages  for  an 
assault  and  battery  committed  upon  his  person  by  one  of  the 
defendant's  conductors  on  the  i6th  day  of  November,  1900, 
when  the  plaintiff  was  in  one  of  the  defendant's  cars  as  a  pas- 
senger from  Oriskany  to  Utica.  There  is  little,  if  any,  dis- 
pute about  the  facts.  It  appears  that  on  the  day  mentioned 
the  plaintiff  went  to  the  defendant's  station  at  Oriskany  to 
take  passage  upon  the  local  train  to  Utica.  The  office  for  the 
sale  of  tickets  located  at  the  station  was  open  for  an  hour  be- 
fore the  departure  of  the  train,  but  from  five  to  ten  minutes 
before  the  train  pulled  out  the  ticket  agent  was  absent  from 
the  office,  as  he  was  obliged  to  pass  over  on  the  opposite  side 
of  the  track,  a  short  distance,  to  look  after  an  express  package, 
and  before  he  returned  the  train  pulled  out  and  the  plaintiff 
entered  one  of  the  cars  without  any  ticket.  We  must  assume 
from  the  verdict  of  the  jury  that  the  plaintiff  boarded  the  car 
without  a  ticket  for  the  reason  that  the  ticket  agent  was  ab- 
sent from  the  office  from  five  to  ten  minutes  before  the  train 
started,  and  therefore  the  plaintiff  was  unable  to  procure  a 
ticket.  Two  other  passengers  entered  the  train  at  the  same 
station,  but  both  of  them  had  procured  tickets.     Soon   after 

*Right  to  charge  extra  fare  for  failure  to  procure  ticket,  see  note 
appended  to  Coy le  z/.  Southern  Ry.  Co.  (Ga.),  20  Am.  &  Eng.  R.  Cas., 
N.  S..529. 
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leaving  the  station  the  conductor  passed  through  for  the  pur- 
pose of  taking  up  the  tickets.  The  two  other  passengers  who 
entered  the  train  at  the  same  station  handed  him  their 
pickets,  but  when  he  came  to  the  plaintiff  he  was  told  that  as 
the  office  was  closed  he  had  no  ticket.  The  plaintifi  then 
tendered  15  cents  to  the  conductor  as  the  fare  to  Utica,  but 
the  conductor  told  him  that  the  fare  was  19  cents  when  the 
person  had  no  ticket.  The  plaintifi  replied  that  the  ticket 
office  was  not  open  and  he  could  not  get  a  ticket,  and  that  he 
would  pay  the  price  of  a  ticket,  but  no  more.  The  conductor 
again  told  him  that  the  fare  was  19  cents,  and  demanded  that 
amount,  telling  him  at  the  same  time  that  if  he  did  not  pay 
it  he  must  get  off  at  the  next  station,  and  the  plaintiff's 
answer  was,  **I  will  pay  the  New  York  Central  Company  all 
the  law  allows  them.''  On  arriving  at  the  next  station  the 
plaintiff,  in  response  to  a  similar  request,  refused  to  pay  the 
19  cents,  but  offered  to  pay  m  cents.  When  the  plaintiff  re- 
fused to  pay  the  sum  demanded,  the  conductor  stopped  the 
train  at  the  station  and  put  him  off.  The  plaintiff  resisted  the 
conductor,  but  he  was  overpowered  and  finally  removed  from 
the  car;  the  conductor  using  no  more  force  than  was  nec- 
essary. The  plaintifi  then  took  a  street  car  to  Utica,  the  fare 
being  10  cents.  The  conductor  inquired  of  the  other  pas- 
sengers who  entered  the  car  at  Oriskany  if  they  had  purchased 
their  tickets  at  the  station  that  morning,  and  they  told  him 
that  they  had;  but  at  the  same  time  they  corroborated  the 
plaintifi's  statement  that  the  ticket  agent  had  stepped  out  of 
the  office  and  across  the  track  a  short  time  before  the  train 
started.  The  removal  of  the  plaintifi  from  the  car  in  the 
manner  and  under  the  circumstances  stated  is  the  assault  and 
battery  of  which  he  complains  and  for  which  he  recovered  the 
damages.  The  right  of  the  plaintifi  to  recover  was  challenged 
by  defendant's  counsel,  by  a  motion  at  the  close  of  the  case 
and  by  requests  to  charge,  all  of  which  were  denied  or  refused 
by  the  learned  trial  judge,  and  exceptions  taken. 

This  case  presents  the  question  whether  the  plaintiff  had 
any  right  to  resist  the  conductor  when  he  was  ordered  to  leave 
the  train.  The  right  of  the  conductor  to  remove  a  passenger 
from  the  car  when  the  latter  refuses  to  obey  the  reasonable 
rules  and  regulations  of  the  company,  and  the  right  of  the 
passenger  to  resist  the  enforcement  of  such  rules  by  force, 
cannot  exist  at  the  same  time.  When  such  claims  come  in 
conflict  with  each  other,  every  reasonable  man  will  agree  that 
there  are  certain  principles  so  obviously  just  that,  when 
applied  to  the  facts  of  the  particular  case,  they  will  work  a 
fair  solution  of  the  question  in  controversy.  The  rule  of  the 
company  that  required  the  conductor  to  collect  19  cents  from 
the  passenger  who  did  not  purchase  a  ticket  is  concededly  a 
valid  and  reasonable  regulation.  It  is  sanctioned  by  the 
terms  of  an  express  statute,  and  the  duty  of  the  conductor 
was  to  enforce  it,   and  therefore  it  was  the  duty  of  the  pas- 
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senger  to  submit  to  it.  A  person  who  becomes  a  passenger 
in  a  public  conveyance  must  subordinate  his  conduct  to  all 
rules  that  are  reasonable  and  valid  Without  such  rules  the 
corporation  will  not  be  able  to  perform  the  functions  for 
which  it  was  created.  In  the  present  case  no  one  questions^ 
these  propositions,  but  what  is  asserted  in  behalf  of  the  plain-, 
tifi  is  that,  behind,  these  reasonable  regulations  there  was  a 
fact  which  rendered  them  inoperative  or  inapplicable  to  him, 
and  that  was  the  fact  that  the  ticket  agent  was  not  in  his 
o£Bce  when  the  train  started,  and  in  consequence  of  his 
absence  the  plaintiff  was  unable  to  procure  a  ticket.  But  the 
conductor  could  not  know  what  the  fact  was  in  that  respect, 
and  was  not  bound  to  take  the  passenger's  word  for  it;  nor 
could  he  try  and  decide  the  question  upon  the  word  of  the 
other  passengers  who  procured  tickets  at  the  same  station, 
The  simple  duty  of  the  conductor  is  to  execute  and  enforce 
all  reasonable  rules,  and  that  of  the  passenger  is  to  obey 
them.  If  there  is  some  fact  or  omission  behind  the  rules,  not 
apparent  upon  the  face  of  the  transaction,  the  passenger  must 
resort  to  some  other  remedy  for  his  grievance  besides  the  use 
of  force  against  the  conductor;  and  if,  under  such  circum-r 
stances  he  invites  a  personal  collision  with  the  officer  in 
charge  of  the  train^  resulting  in  his  forcible  expulsion,  he 
puts  himself  in  the  wrong,  and  cannot  sue  the  company  or 
the  officer  for  assault  and  battery.  In  this  case'  the  plaintiff 
acted  upon  the  principle  that  if  he  could  ultimately  prove 
that  the  ticket  office  was  not  open  when  the  train  started,  and 
that  he  could  not  procure  a  ticket,  he  had  the  right  to  refuse 
to  pay  the  19  cents,  and  to  resist  the  conductor  by  force  when 
he  attempted  to  put  him  off.  It  would  be  difficult  to  show 
that  such  a  principle  has  any  support  in  reason,  justice,  or 
authority.  It  is  based  upon  the  notion  that  the  plaintiff  had 
the  right  to  be  the  judge  in  the  controversy,  and  to  enforce 
what  he  deemed  to  be  his  rights  with  the  strong  arm,  and,  if 
worsted  in  the  struggle,  to  sue  the  railroad  for  assault  an4 
battery.  That,  I  think,  is  not  the  law.  When  a  railroad 
company  willfully  exacts  from  a  passenger  more  than 
the  legal  rate  of  fare,  the  latter  may  sue  the  company 
under  the  statute  for  the  penalty  of  $50  and  the  excess  of  fare, 
besides  the  damages  that  he  may  sustain  in  consequence 
of  the  wrongful  act.  But,  as  in  this  case,  when  the  conductor 
demands  only  what  he  has  the  right  to  demand  by  the  statute 
and  rules  of  the  company,  the  passenger  is  not  at  liberty  to 
assert  and  maintain  by  force  some  right  that  he  may  claim 
which  grows  out  of  facts  not  within  the  knowledge  of  the  con- 
ductor, and  which  may  render  the  rules  inoperative  or  inappli- 
cable. He  is  bound  for  the  time  being  to  yield  to  the 
reasonable  practice  and  requirements  of  the  officer  in  charge 
of  the  train,  and  enforce  any  right  that  he  may  have  against 
the  company  in  some  other  and  more  proper  way.  By  pay- 
ing such  a  demand  his  cause  of  action  is  just  as  complete  as 
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if  he  foxcibly  resisted  the  demand  and  suffered  himself  to  be 
ejected.  His  ejection  in  such  case  will  add  nothing  to  his 
cause  of  action. 

It  would  be  an  absurd  and  intolerable  rule  of  law  that  would 
permit  passengers  upon  a  railroad  to  resist  the  officer  in 
charge  whenever  a  dispute  arose  in  regard  to  some  trivial 
matter  wherein  the  passenger  had  a  real  or  fancied  grievance. 
When  the  plaintifi  was  told  that  he  must,  under  the  rules,  pay 
the  19  cents  or  leave  the  car,  it  was  his  duty  either  to  pay  the 
extra  4  cents,  or  leave,  and  resort  to  the  remedy  which  the 
law  gave  for  the  redress  of  his  grievance.  The  conductor 
could  not  suspend  the  rule  merely  because  he  was  told  that 
the  passenger  could  not  procure  a  ticket  before  the  train 
started,  and,  when  notified  by  the  conductor  that  removal 
from  the  train  must  follow  his  refusal  to  pay,  he  had  notice  of 
the  rule  and  the  consequence  of  his  disobedience  to  it.  When 
he  waited  for  the  application  of  force  to  remove  him,  he  did 
so  in  his  own  wrong.  He  virtually  invited  all  the  force  nec- 
essary to  remove  him,  and,  since  no  more  was  applied  than 
was  necessary  to  effect  the  object,  he  cannot  recover,  either 
against  the  conductor  or  the  defendant  in  an  action  for  assault 
and  battery.  Townsend  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  56  N, 
Y.  295,  15  Am.  Rep.  419. 

No  case  has  been  cited  that  sustains  the  proposition  con- 
tended for  by  the  learned  counsel  for  the  plaintiff,  and  that  is 
that  the  plaintiff  had  the  right  to  resist  the  conductor  by 
force,  on  the  ground  that  he  was  unable  to  procure  a  ticket. 
There  are  cases  where  damages  were  recovered  for  ejecting  a 
passenger  from  the  train.  Such  was  the  case  of  English  v. 
D.  &  H.  Canal  Co.,  66  N.  Y.  456,  23  Am.  Rep.  69,  where  it 
was  found  that  the  conductor  used  more  force  than  was  nec- 
essary, and  the  proof  tended  to  show  that  the  train  was  in 
motion  at  the  time,  and  therefore  the  law  of  self-preservation 
justified  the  passenger  in  repelling  any  attempt  to  eject  him 
which  would  endanger  his  life.  The  case  of  Railroad  v. 
Winter,  143  U.  S.  60,  12  Sup.  Ct.  356,  36  L.  Ed.  71,  justifies 
resistance  in  a  case  like  this  only  so  far  as  may  be  sufficient 
to  denote  that  the  passenger  gets  off*  by  compulsion  and  not 
voluntarily.  The  cases  in  other  jurisdictions  are  to  the  effect 
that  in  a  case  like  this  the  passenger  must  submit  to  the  in- 
convenience of  either  paying  the  fare  demanded  or  ejection, 
and  rely  upon  his  remedy  against  the  company  for  the  negli- 
gence or  mistake  of  the  ticket  agent.  The  conductor  cannot 
decide,  from  the  statement  of  the  passenger  or  his  neighbors, 
what  the  facts  are  which  may  affect  the  operation  of  the  rules. 
This  would  require  more  time  than  the  conductor  can  find  in 
the  proper  discharge  of  his  duties,  and  would  expose  the  com- 
pany to  numerous  and  constant  frauds.  Bradshaw  v.  Rait- 
road,  135  Mass.  407,  46  Am.  Rep.  481;  Frederick  v.  Railroad, 
37  Mich.  ^42,  26  Am.  Rep.  531;  Shelton  v.  Railroad,  29  Ohio 
St.  214;  Dietrich  v.  Railroad  Co.,  71  Pa.  St.  432,  10  Am.  Rep. 
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711;  Railroad  Co.  v.  Griffin,  68  111.  499;  Pouilin  v.  Can.  Pac. 
Ry.  Co.,  52  Fed.  197,  3  C.  C.  A.  23,  17  L.  R.  A.  800;  Hall  v. 
M.  &  C.  R.  R.  Co.  (C.  C.)  M  Fed.  57;  Wiggins  v.  King,  91 
Hun,  343,  36  N.  Y.  Supp.  768. 

The  question  always  is,  in  controversies  of  this  character^ 
whether  it  is  the  conductor  or  the  passenger  that  is  in  the 
wrong.  If  in  this  case  it  be  the  conductor,  it  must  be  because 
he  should  have  disregarded  the  rules  of  the  company  upon  the 
faith  of  the  statement  of  the  passenger  and  his  neighbors  that 
the  ticket  agent  was  absent  from  the  office.  On  the  other 
hand,  it  must  be  that  the  passenger,  finding  that  the  ticket 
agent,  at  a  rural  station  where  few  tickets  are  sold,  stood  at 
the  window  ready  to  hand  out  tickets  for  only  50,  instead  of 
60  minutes,  was  justified  in  starting  a  dispute  with  the  con- 
ductor which  involved  only  4  cents  more  than  he  offered  to 
pay,  resulting  in  a  personal  collision  or  trial  of  strength  and 
force,  and  ending  in  his  expulsion  from  the  train.  It  seems 
to  me  that,  when  a  passenger  defies  the  authority  of  the  officer 
in  charge  upon  such  grounds  and  under  such  circumstances, 
he  must  be  held  to  have  deliberately  invited  and  procured  the 
assault  of  which  he  complains.  In  the  interests  of  peace  and 
good  order  the  law  imposed  upon  the  passenger  the  duty  of 
obedience,  and  hence  he  should  have  either  paid  the  four 
cents  or  left  the  car  under  protest,  and  then  resorted  to  those 
peaceful  remedies  which  the  law  provides  in  cases  of  wrongful 
or  oppressive  acts  on  the  part  of  the  railroad.  The  law  im- 
poses upon  the  individual  the  duty  of  obedience,  under  all 
circumstances,  to  lawful  authority,  and  if,  underlying  the 
authority,  there  may  be  a  question  of  fact  which  renders  the 
exercise  of  it  unlawful,  it  is  not  for  the  party  himself  to  decide 
that  question,  and  resort  to  violence  or  forcible  resistance. 
The  remedy  is  to  appeal  to  the  regular  tribunals  for  the  re- 
dress of  any  wrong  or  injury  that  he  may  have  sustained  in 
consequence  of  his  enforced  obedience  to  the  regulation  which 
he  claims  was  not,  for  some  reason,  applicable  to  him  under 
the  circumstances. 

We  have,  of  course,  no  reference  here  to  cases  where  per- 
sonal rights  or  privileges  may  be  invaded  without  jurisdiction 
or  warrant  of  law,  but  to  cases  that  in  some  sense  are 
analogous  to  that  of  an  officer  who  is  called  upon  to  execute 
process  regular  upon  its  face,  though  behind  the  process  there 
may  be  some  fact  which  would  justify  the  decision  that  it 
was  absolutely  void.  In  such  cases  the  individual  affected 
mast,  for  the  time  being,  yield  to  the  process  and  resort  to 
proper  proceedings  to  set  it   aside  or  to  redress  the  injury. 

For  these  reasons  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the  event. 

CULLEN,  J.  I  vote  for  a  reversal  of  the  judgment 
appealed  from.  By  section  i,  c.  228,  p.  488,  Laws  1857,  it 
was  enacted  that  the  defendant,  at  every  station  on  its  road 
where  it  maintained  a  ticket  office,  should  keep  the  same  open 
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for  the  sale  of  tickets  for  at  least  one  hour  prior  to  the  depar- 
ture of  each  passenger  train.  By  section  2  it  was  provided 
that  if  any  person  should,  at  any  station  where  a  ticket  ofiBce 
was  established  and  open,  enter  the  cars  without  first  having^ 
purchased  a  ticket,  it  should  be  lawful  for  the  company  to 
demand  and  receive  ^  cents  in  addition  to  the  prescribed  rate 
of  fare.  The  plaintiff  entered  the  cars  without  a  ticket  at  a 
station  where  a  ticket  office  wis  established,  but,  as  we  must 
assume,  for  the  jury  have  so  found,  on  an  occa.sion  when  the 
same  was  not  continuously  kept  open  for  the  period  of  one 
hour  before  the  departure  of  the  train.  He  contends  that  there- 
fore the  demand  for  the  extra  5  cents  was  unlawful,  and  that 
principle  has  been  held  by  this  court.  Chase  v.  N.  Y.  Central 
R.  R.  Co.,  26  N.  Y.  523.  Hence,  had  he  paid  that  sum  he 
could,  under  chapter  185,  p.  432,  Laws  1857,  have  recovered 
it  back  from  the  company,  together  with  a  penalty  of  $50  for 
its  exaction.  I  agree  with  Judge  Bartlett  that  each  party  wa^ 
bound  to  know  and  to  determine  for  itself  its  legal  rights,  and 
also  that,  if  the  plaintiff  was  within  his  legal  rights,  he  was 
justified  in  resisting  any  attempt  to  remove  him  from  the  cars. 
The  question,  as  is  said  by  Judge  Bartlett,  is  not  one  of  good 
taste  (though  I  deny  that  good  taste  requires  a  passenger  to 
submit  to  an  imposition  or  unlawful  exaction),  but  of  leg^al 
right.  The  question,  however,  remains  whether  the  con- 
ductor was  justified  in  requiring  the  plaintiff  to  pay  the  addi- 
tional $  cents,  though  as  between  the  plaintiff  and  the 
company  it  was  an  unlawful  exaction.  The  object  of  the 
statute,  that  passengers  should  be  induced,  under  the  penalty 
of  an  additional  fare,  to  purchase  tickets  before  entering  the 
train,  was  in  the  interest  of  the  public,  as  well  as  in  that  of 
the  company.  There  was  a  ticket  office  established  at  the 
!*tation,  and  therefore  the  case  of  the  plaintiff,  prima  facie, 
fell  within  the  statutory  provisions.  The  conductor  did  not 
know,  and  ordinarily  could  not  know,  whether  the  ticket  office 
there  had  been  kept  open  continuously  for  an  hour  before  the 
departure  of  the  train.  He  had  a  right  to  act  on  appearances. 
If  he  were  obliged  either  to  take  the  statement  of  every  pas- 
senger that  the  office  was  for  some  part  of  the  honr  closed,  or 
reject  it  at  his  peril,  in  case  the  statement  should  prove  to  be 
true,  the  provision  requiring  the  purchase  of  tickets  in 
advance  of  entering  in  the  trains  would  entirely  fail.  In 
determining  the  unlawfulness  of  the  act  of  the  conductor,  we 
must  consider  the  common  course  of  business  of  the  country, 
and  it  ^ems  to  me  fairly  plain  that  the  rale  laid  down  in  the 
courts  below  would  be  unreasonable  and  inconsistent  with  the 
common  and  proper  methods  of  conducting  the  transportation 
of  pas^H^ngers  on  railroads.  If  the  conductor  had  attempted 
to  exact  as  fare  a  sum  in  excess  of  that  which  by  law  he  was, 
prima  facie,  entitled  to  demand,  a  very  different  question 
wonli  he  presented.  In  such  a  case  I  would  agree  with  Judge 
Bartlett   that  the  passenger  would  be  justified  in  resisting^ 
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an  attempt  to  eject  him  from  the  train,  and  that  the  good  faith 
or  ignorance  of  the  conductor  would  not  relieve  the  defend- 
ant from  liability. 

BARTLETT,  J.  (dissenting).  The  material  facts  are  un- 
disputed. The  plaintiff  arrived  at  the  depot  of  defendant  at 
Oriskany  on  the  morning  of  a  certain  day  at  8:50  or  8:53  to 
take  the  9:01  train  for  Utica.  From  the  time  of  plaintiff's 
arrival  until  the  departure  of  the  train  the  ticket  af:ent  was 
absent  from  his  office,  and  no  opportunity  was  afforded  plain- 
tiff to  purchase  a  ticket.  The  plaintiff  took  a  seat  in  the 
train,  and,  when  the  conductor  asked  for  his  ticket,  stated  to 
him  the  facts  accounting  for  its  nonproduction,  being  corrob- 
orated by  two  friends.  The  plaintiff  thereupon  tendered  the 
regular  fare  to  the  point  of  destination,  but  the  conductor  in- 
sisted on  collecting  the  5  cents  extra  imposed  by  the  statute 
as  a  penalty  for  failing  to  purchase  a  ticket  at  the  station. 
The  plaintiff  refused  to  pay  the  penalty  and  the  conductor, 
against  his  protest  and  resistance,  and  with  violence,  ejected 
him  from  the  train  at  Whitesboro,  a  station  between  Oriskany 
and  Utica.  The  plaintiff  thereupon  brought  this  action 
against  the  defendant  to  recover  damages  for  assault  and 
battery. 

We  have  thus  presented  a  not  unusual  situation,  arising  be- 
tween the  common  carrier  and  its  passenger,  involving  the 
single  legal  question  as  to  which  party  acted  within  legal 
right.  If  plaintiff  failed  to  purchase  a  ticket  before  entering 
the  train,  opportunity  having  been  afforded  him  to  do  so,  he 
was  liable  to  pay  the  statutory  penalty  of  extra  fare,  and,  re- 
fusing to  do  so,  his  ejection  from  the  train  was  proper.  On 
the  other  hand,  if  the  defendant,  by  its  act,  rendered  it  im- 
possible for  the  plaintiff  to  procure  a  ticket,  his  ejection  from 
the  train  was  wrongful,  and  this  action  lies.  The  argument 
on  behalf  of  the  defendant  and  appellant  is,  in  brief,  that  the 
plaintiff  should  have  paid  the  extra  fare  penalty,  or  left  the 
train  when  requested  to  do  so  by  the  conductor,  relying  in 
either  event  upon  his  legal  remedy;  that  the  violence  and 
indignity  visited  upon  the  plaintiff  were  of  his  own  seeking, 
and  he  cannot  recover  damages  therefor.  This  is  not  the 
law.  The  plaintiff  and  defendant  were  each  bound  in  the 
emergency  to  determine  the  character  of  his  or  its  legal 
rights,  as  it  frequently  happens  that  parties  drifting  into  a 
legal  controversy  are  driven  to  decide  this  question  at  their 
peril. 

Much  has  been  said  as  to  the  good  taste  of  plaintiff  in  re- 
sisting so  slight  an  invasion  of  his  legal  rights  as  was  involved 
in  the  collection  of  the  extra  fare  penalty.  The  matter  of 
good  taste  is  wholly  aside  from  the  questions  presented  by 
this  appeal.  Courts  do  not  sit  to  enforce  duties  of  imperfect 
obligation.  As  to  the  extent  the  rights  of  the  person  were 
invaded  in  this  case  was  a  question  very  properly  submitted 
to  the  jury,  and  the  plaintiff  received  at  their  hands  a  sub- 
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stantial  verdict.     We  agree  with  and  adopt  the  prevailing 
opinion  of  the  learned  Appellate  Division. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  plaintiff. 

PARKER,  C  J.,  and  HAIGHT  and  CULLEN,  JJ..  concur 
with  O^BRIEN.  J.  MARTIN  and  VANN,  JJ.,  concur  with 
BARTLETT.  J. 

Judgment  reversed,  etc. 

Aiken  v.  Southern  Ry.  Co. 

{Supreme  Court  of  Georgia,  Afayjo,  1903,) 

[44  S.  E.  Rep.  828.] 

Husband  and  Wife — Implied  Contract  for  Carriage — Purchase  of  Ticket. 
While  a  husband  may  make  will}  a  railway  company  a  contract  for 
the  safe  carriage  of  his  wife,  the  law  will  not  imply  snch  a  contract  from 
the  mere  purchase  of  an  ordinary  ticket  by  the  husband  for  the  wife. 
In  such  a  case  the  law  raises  an  implied  contract  for  safe  carriage  in 
favor  of  the  wife  only. 

Pleading. 

Construing  the  petition  in  the  present  case  most  strongly  against  the 
pleader,  it  simply  alleged  that  the  husband  had  purchased  an  ordinary 
ticket  for  the  wife,  and  did  not  set  up  that  there  was  any  other  contract 
than  one  which  would  result  from  the  purchase  of  such  a  ticket. 

(Syllabus  by  the  uourt.) 

Error  from  City  Court,  Polk  County;  F.  A.  Irwin,  Judge. 

Action  by  F.  D.  Aiken  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Bunn  &  Trawick,  for  plaintiff  in  error. 
Shumate  &  Maddox  and  Fielden  &  Mundy,  for  defendant  in 
error. 

COBB,  J.  Aiken,  as  administrator  of  King,  brought  suit 
against  the  Southern  Railway  Company  on  January  20,  1902, 
alleging  that  King  was  the  husband  of  Eugenia  King,  and  that 
on  the  15th  of  September,  1897,  King,  ^'desiring  to  go  with 
his  wife  and  other  members  of  his  family  to  Cedartown,  Ga., 
upon  a  visit,  contracted  with  the  said  Southern  Railway 
Company,  through  its  ticket  agent  at  Brunswick,  Ga.,  to  be 
carried,  together  with  his  wife,  from  Brunswick,  Ga.,  to 
Rockmart,  Ga.,  in  said  county  of  Polk,  and  that  his  wife  and 
himself  should  be  saiely  transported  by  said  defendant  and 
landed  safely  at  Rockmart,  Ga. ;  and  he  purchased  from  the 
said  defendant,  through  its  said  agent  at  Brunswick,  a  ticket 
for  himself  and  a  ticket  for  his  wife,  and  a  ticket  for  the  other 
members  of  his  family,  paying  for  said  ticket  for  his  wife,  as 
well  as  for  the  others,  the  usual  passenger  fare  from  Bruns- 
wick, Ga.,  to  Rockmart,  Ga.''  It  was  further  alleged  that, 
^' in  consideration  of  said  price  paid  for  said  ticket  for  Mrs. 
Eugenia  King  by  her  husband  the  defendant  undertook  and 
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promised  to  convey  her  from  Brunswick,  Ga.,  to  Rockmart, 
Ga.,  and  to  afford  her  all  reasonable  and  proper  opportunities 
safely  to  alight  from  the  train."  The  petition  then  avers,  in 
substance,  that  after  purchasing  the  tickets,  and  making  the 
contract  with  the  defendant.  King  and  his  wife  and  the  other 
members  of  his  family  entered  the  train  of  the  defendant  at 
Brunswick,  and  surrendered  their  tickets  to  the  conductor; 
that  they  were  safely  conveyed  until  they  reached  the  town  of 
Rockmart,  when  Mrs.  King  received  painful  and  serious  in- 
juries as  a  result  of  the  negligent  jerking  of  the  train  while 
she  was  attempting  to  alight  therefrom.  The  petition  seta 
forth  in  detail  the  circumstances  under  which  she  was  injured, 
and  the  extent  of  her  injuries.  The  value  of  her  services  are 
set  forth,  and  also  various  items  of  expense  which  her  husband 
incurred  by  reason  of  the  accident.  A  general  demurrer  to 
the  petition  was  sustained,  and  the  plaintiff  excepted. 

Where  a  person  makes  a  contract  with  a  railway  company 
engaged  in  the  business  of  a  common  carrier  to  be  trans- 
ported  from  one  point  to  another  along  its  line  of  road,  and 
he  is  injured  by  the  negligence  of  the  carrier,  he  has  two 
remedies — one  an  action  for  a  breach  of  the  contract,  and  the 
other  an  action  on  the  case  for  the  wrong;  and  he  may  elect 
which  of  the  remedies  he  will  pursue.  Patterson  v.  Railway 
Co.,  94  Ga.  140,  21  S.  E.  283.  See,  also.  Civ.  Code  1895,  § 
3811.  ''Tort  is  the  natural  and  habitual  foundation  of  the 
action  for  the  breach  of  the  ordinary  contract  of  carriage,  and 
the  declaration  will  be  so  construed,  unless  the  facts  of  the 
case  clearly  show  that  the  plaintiff  has  elected  to  sue  on  the 
contract.**  Whittenton  Mfg.  Co.  v.  Packet  Co.  (C.  C.)  21 
Fed.  896.  When  the  petition  in  the  present  case  is  construed 
as  a  whole,  we  think  it  sufficiently  appears  that  the  purpose 
of  the  pleader  was  to  bring  an  action  on  the  alleged  contract 
of  carriage.  So  construing  it,  it  is  to  be  determined  whether 
it  sets  forth  a  cause  of  action.  Does  it  sufficiently  appear 
that  the  railway  company  entered  into  a  contract  with  King 
for  the  safe  transportation  of  his  wife.^  It  is  alleged  in  terms 
that  King  contracted  with  the  railway  company,  but  the  man* 
ner  in  which  the  contract  was  made  is  also  set  forth,  and  from 
this  it  is  apparent  that  King  made  no  other  contract  than  one 
which  would  arise  from  the  mere  purchase  of  an  ordinary 
ticket  for  his  wife.  The  question,  therefore,  arises  whether, 
when  one  purchases  such  a  ticket  from  a  railway  company  for 
the  use  of  another,  and  there  are  no  other  transactions  or 
negotiations  between  the  purchaser  and  the  company,  the 
contract  of  carriage  is  made  with  the  purchaser  of  the  ticket, 
or  with  the  one  who  uses  the  ticket  as  evidence  of  a  right  to 
passage.  While  there  has  been  some  difference  of  opinion  as 
to  whether  a  railroad  ticket  constitutes  a  contract,  by  the  great 
weight  of  authority  **the  ordinary  ticket  is  not  a  contract, 
but  is  evidence  of  the  right  to  transportation  furnished  to  the 
passenger  in   consequence  of  a  contract  to  carry,  and  is  in-^ 
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tended  to  enable  the  passenger  to  secure  transportation,  under 
the  rules  and  regulations  of  the  carrier  in  performance  of 
such  contract/'    6  Cyc.  570.     See,  also,  25  Am.  &  Eng.  Enc. 
L.  (ist  Ed.)  1074;  I  Fetter,  Carriers,  §  275;  Quimby  v.  Van- 
derbilt,  17  N.  Y.  306,  72  Am.  Dec.  469;  McLain's  Cas.  Car. 
57,  222,  6(53,  682.     In  Boyd  v.  Spencer,  103  Ga.  828,  30  S.  E. 
841,  68  Am.  St.  Rep.  146,  this  language  was  used:    ''A  ticket 
issued  to  a  passenger  by  a  common  carrier  does  not  constitute- 
the  contract  between  the  parties  unless  made  so  by  express 
agreement.     It  is  in  the  nature  of  a  receipt  for  the  passage- 
money,  and  is  generally  only  a  token,  the  purpose  of  which  is 
to  enable  the  carrier  to  recognize  the   bearer  as  the  person 
entitled  to  be  carried.     Any  other  system  by  which  the  busi- 
ness of  the  carrier  would  be  equally  facilitated  would  answer 
the  same  purpose  as  the  ticket  system."     See,  also.  Southern 
Railway  Company  v.  Watson,  no  Ga.   691,  36  S.    E.   209. 
There  is  nothing  alleged  in  the  petition  as  to  the  character  of 
the  ticket  purchased  by  King  for  his  wife,  and  it  is  to  be  pre- 
sumed that  it  was  the  ordinary  ticket  indicating  the  points 
between  which  the  passenger  was  to  be  transported.     When 
one  purchases  an  ordinary  ticket  from  the  ticket  agent  of  a 
railway  company,  and  there  is  no  other  communication   be- 
tween the  purchaser  and  the  company  than  the  application  to 
the  ticket  agent  for  the  ticket,  the  delivery  of  the  ticket,  and 
the  payment  of  the  price,   the  railway    company,   by  the 
delivery  of  the  ticket  under  such  circumstances,  undertakes  to- 
safely  transport  and  carry  any  person  who  may  enter  its  cars 
as  a  passenger  having  possession  of  such  ticket.     In   the 
absence  of  some  express  agreement  to  the  contrary,  this  is 
the  undertaking  of  the  company.     If  the  purchaser  himself 
becomes  the  passenger,  he  has  a  right  to  rely  upon  the  implied 
contract  of  safe  transportation.     On  the  other  hand,  if   he 
does  not  become  the  passenger,  but  delivers  the  ticket  to 
some  one  else,  either  for  a  valuable  consideration   or  gratui- 
tou.slv,   the  implied  obligation  on  the  part  of  the  railway 
company  to  safely  transport  arises  in  favor  of  him  who  pre- 
sents himself  as  a  passenger  and  tenders  the  ticket  as  evi- 
dence of  his  right  to  passage.     In  other  words,  in  such  a  case 
the  contract  entered  into  by  the  railway  company  at  the  time 
the  ticket  is  delivered  is  simply  a  contract  safely  to  transport 
whoever  may  present  himself  as  a  passenger  holding   the 
ticket.     We  do  not  mean  to  hold  that  a  husband   might   not 
make  an  express  contract  with  a  railway  company  for  the  safe 
transportation  of  his  wife;  but  it  would  seem  that,  where 
such  a  contract  was  claimed,  it  would  be  incumbent  upon  the 
person  setting  it  up  to  show  that  the  agent  with  whom  it  was 
made  had  authority  to  do  so.     What  we  do  mean  to  hold   is 
that  the  mere  purchase  of  an  ordinary  ticket  by  a  husband  for 
his  wife,  even  though  he  pays  for  it,  does  not  constitute  a 
contract  between  the  purchaser  and  the  company  for  the  safe 
transportation  of  the  wife,  but  the  implied  contract  for  safe 
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passage  which  the  law  raises  from  the  purchase  of  the  ticket 
is  in  favor  of  the  wife,  and  in  her  behalf  alone  can  an  action 
be  maintained  for  its  breach.  Of  course,  we  do  not  mean  to 
bold  that  where  a  railroad  company  has  undertaken  to  safely 
carry  a  wife,  or  child,  or  servant,  the  husband,  or  father,  or 
master  may  not,  in  an  action  of  tort,  recover  any  damages  he 
sustained  on  account  of  injuries  received  by  the  wife,  child,  or 
servant  in  consequence  of  the  negligence  of  the  carrier.  The 
recovery  in  such  a  case  is  for  the  injury  to  the  husband,  father, 
or  master  on  account  of  the  tort,  and  not  for  the  breach  of 
any  implied  contract  which  the  law  raises  in  his  favor.  The 
only  case  called  to  our  attention  which  seems  to  be  at  all  in 
conflict  with  what  is  above  laid  down  is  the  case  of  Jackson- 
ville Railroad  Company  v.  Mitchell  (Fla.)  13  South.  673,  21 
L.  R.  A.  487.  In  that  case  it  was  held  that  a  husband  travel- 
ing with  his  wife,  where  he  purchased  tickets  for  himself  and 
his  wife,  and  had  his  own  and  her  baggage  checked  to  the 
point  of  destination,  might  sue  the  company  in  his  own  name 
for  the  loss  of  the  wife's  trunk  containing  her  wearing  apparel 
and  that  of  her  child.  It  seems,  though,  that  this  decision 
was  put  upon  the  special  ownership  which  the  husband  had 
in  the  property  of  his  wife,  which  was  intrusted  to  his  care; 
that  is,  not  so  much  upon  the  ticket  which  he  had  bought  for 
his  wife,  but  upon  that  which  he  had  purchased  for  himself. 
If  the  case  cannot  be  distinguished  upon  the  ground  stated,  it 
seems  to  us  to  be  manifestly  unsound.  See,  in  this  connec- 
tion, 2  Fetter,  Carriers,  §  644. 
Judgment  affirmed  by  five  Justices. 


Dysart  v.  Missouri,  K.  &  T.  Rv.  Co. 

{Circitii  Court  of  Appeals  ^  Eighth  Circuity  April  20, 1903.) 

[122  Fed.  Rep.  228.] 

Principal  and  Agent — Apparent  Authority  of  Agent  Sometimes  Equiv* 
alent  to  Actual  Authority. 
A  principal  Ib  bound  to  tliird  persons,  who  act  without  notice  or 
reasonable  cause  to  believe  that  there  is  a  defect  of  power,  by  the  ap- 
parent authority  with  which  he  clothes  the  agent,  within  the  scope  of 
his  agency,  to  the  same  extent  as  by  the  actual  authority  he  confers 
upon  him. 

Cirrier — Apparent  Authority  to  Trainmaster  to  Take  Passenger  on 
Freight  Train. 
A  trainmaster,  who  had  no  authority  to  permit  passeng'ers  to  ride 
upon  freig^ht  trains  without  the  order  of  the  superintendent,  but  whose 
dnty  it  was  to  issue  orders  to.  t<hat  effect  to  conductors  when  directed 
to  do  so  by  the  superintendent,  and  whose  orders  the  conductors  were 
required  to  obey  without  question,  issued  an  order  to  a  conductor  with- 
oot  authority  from  the  superintendent  to  carry  a  physician  on  his 
freight  train,  and  the  conductor  did  so.  Neither  the  conductor  nor 
the  doctor  knew,  or  had  reasonable  cause  to  believe,  that  the 
trainmaster  had  violated  his  duty  and  issued  the  order  without 
authority  from  the  superintendent :  held^  the  act  of  the  train- 
master  was    within   the    scope    of  his    agency.    He  had    authority 
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to  perform  it  under  some  circumstances.  His  master  had  clothed 
him  with  apparent  authority  to  issue  the  order,  and  as  against 
the  conductor  and  the  doctor,  who  had  no  notice  or  cause  to  l>e- 
lieve  that  there  was  any  defect  in  his  authority,  the  apparent 
authority  was  as  binding  upon  the  railway  company  as  actual 
authority  would  have  been. 

Same— Presumption — Passengers  on  Freight  Trains.* 

In  the  absence  of  any  rule  or  practice  permitting  freight  trains  to 
carry  passengers,  the  presumption  is  that  conductors  have  no  authority 
to  authorize  them  to  ride  thereon,  and  that  one  riding  for  his  own  con- 
venience on  a  freight  train,  an  engine,  a  hand  car,  or  any  other  car- 
riage of  a  common  carrier  that  is  evidently  not  designed  for  the 
transportation  of  passengers,  is  unlawfully  there,  and  is  a  trespasser. 
Purple  V.  Union  Pac.  Ry.  Co.,  51  C.  C.  A.  564,  114  Fed.  123,  132,  57  L. 
R.  A.  700.  But  this  presumption  may  be  overcome  by  proof  of  an  order 
to  the  conductor,  from  the  superior  oflBcer  from  whom  conductors  cus- 
tomarily receive  such  orders,  directing  him  to  carry  the  person  on  his 
freight  train. 

Appeal  and  Error— Review— Errors  of  Court  Below  Alone  Coneidered. 

In  an  action  at  law  the  United  States  Circuit  Court  of  Appeals  is  a 
court  for  the  correction  of  the  errors  of  the  court  below  only.  Where 
there  was  a  fatal  error  at  the  trial,  the  appellate  court  will  not  ordina- 
rily discuss  and  determine  other  questions  of  law,  which  were  not  con- 
sidered or  ruled  by  the  court  below. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  (or  the 
Eastern  District  of  Missouri. 

Thomas  H.  Bacon  (James  H.  Whitecotton,  on  the  brief), 
for  plaintiff  in  error. 

George  P.  B.  Jackson  (George  A.  Mahan,  on  the  brief),  for 
defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  This  is  an  action  by  an  alleged 
passenger  upon  a  freight  train  for  damages  caused  by  negli- 
gence in  its  operation.  A  judgment  was  rendered  in  favor  of 
the  railway  company  upon  a  directed  verdict,  on  the  ground 
that  the  trainmastfer  of  the  defendant,  who  ordered  the  con- 
ductor to  carry  the  plaintiff  upon  his  freight  train,  was  with- 
out authority  to  do  so.  This  question  arose  upon  the  trial, 
when  the  plaintiff's  evidence  to  show  authority  was  rejected. 
The  plaintiff  was  a  physician  at  Paris,  a  station  on  the  rail- 
road of  the  defendant  in  the  state  of  Missouri,  and  he  wished 
to  ride  to  Higbee,  another  station  on  the  defendant's  railroad, 
for  the  purpose  of  rendering  professional  services  to  a  child 
in  a  case  which  demanded  immediate  attention.  The  next 
train  from  Paris  to  Higbee,  after  he  received  his  call,  was  a 
through  freight  train  which  did  not  stop  at  Paris,  and  the 
doctor  knew  this  fact,  and  he  also  knew  that  neither  the  con- 
ductor nor  the  station  agent  had  authority  to  permit  pas- 
sengers to  ride  upon  that  train,  and  that  some  higher  official 

*As  to  who  are,  and  who  are  not,  paaseng'ers,  see  foot-note  appended 
to  Mendenhall  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  6  R.  R.  R.  685,  29  Am, 
A  Eng.  R.  Cas.,  K.  S.,  685. 
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of  the  defendant  had  this  power;  but  he  did  not  know  which 
officer  possessed  it.  In  this  state  of  the  case  he  applied  to 
the  station  agent  to  procure  permission  for  him  to  ride  upon 
the  coming  freight  train.  The  officers  above  the  station  agent 
and  the  conductor,  in  their  order  of  rack,  were  the  train- 
master, the  general  superintendent,  and  the  vice  president 
and  general  manager.  The  trainmaster  had  authority  to  stop 
and  to  move  trains,  but  he  had  no  power  to  permit  a  pas- 
senger to  be  carried  upon  a  freight  train.  This  authority  was 
vested  in  his  immediate  superior,  the  general  superintendent. 
The  station  master  was  aware  of  this  fact,  but  he  did  not 
apply  to  the  general  superintendent,  because  it  was  a  rule  and 
a  practice  of  the  railway  company  that  the  station  master  and 
the  conductor  should  seek  such  permissions  through  their  im- 
mediate superior,  the  trainmaster,  and  that  the  conductor 
should  obey  the  latter's  orders.  The  general  superintendent 
communicated  his  orders  through  the  trainmaster.  The  sta- 
tion master  accordingly  applied  to  the  trainmaster  by  tele- 
graph for  permi.ssion  for  the  plaintiff  to  ride  upon  the  through 
freight  train  from  Paris  to  Higbee.  The  trainmaster  failed 
to  apply  to  the  general  superintendent  to  grant  this  request, 
and  never  had  any  authority  to  do  so. 

After  these  facts  had  been  established  the  court  made  the 
ruling  which  is  challenged,  and  which  was  fatal  to  the  plain- 
tiff's case.  It  rejected  evidence  of  the  following  facts:  The 
trainmaster,  Davis,  without  authority  so  to  do,  informed  the 
station  agent  that  the  request  of  the  doctor  to  ride  upon  the 
freight  train  was  granted,  and  issued  an  order  to  the  conductor 
of  that  train  to  stop  it  at  Paris,  and  to  carry  the  plaintiff  upon 
it  from  Paris  to  Higbee.  The  station  agent  notified  the 
doctor  that  he  had  received  permission  for  him  to  ride  upon 
the  train.  The  conductor  stopped  the  train  at  Paris,  and 
took  the  doctor  upon  it,  in  obedience  to  the  order  of  the 
trainmaster.  The  Circuit  Court  held  that  this  evidence  was 
immaterial,  and  rejected  it,  because  it  did  not  tend,  in  its  opin- 
ion, to  show  any  authority  on  the  part  of  the  trainmaster  to 
empower  the  conductor  to  accept  the  plaintiff  as  a  passenger. 
But  can  the  railway  company,  which  placed  this  trainmaster 
where  it  was  his  duty  to  determine  whether  or  not  he  had 
authority  to  grant  this  permission,  and  to  act  upon  that 
determination,  and  which  required  the  conductor  of  this  train 
toimmediately  obey  his  order,  be  heard,  after  the  event,  to  say 
to  him,  or  to  those  who  acted  in  reliance  upon  the  order  of 
the  trainmaster  to  him,  and  who  had  no  notice  or  suspicion 
that  this  order  was  unauthorized,  that  it  was  beyond  the 
power  of  the  trainmaster,  and  that  all  acts  and  contracts  based 
upon  it  are  void.?  Let  us  see.  The  plaintiff  knew  that 
neither  the  conductor  nor  the  station  master  had  authority, 
without  an  order  from  some  superior  officer,  to  accept  him  as 
a  passenger;  but  he  did  not  know  what  officer  had  this  power. 
The  railway  company  placed  the  trainmaster  in  command  of 
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the  conductor,  and  required  the  latter  to  obey  his  orders.  It 
did  not  impose  upon  the  conductor  the  duty  of  investigating 
the  source  from  which  the  trainmaster  derived  his  authority 
before  he  obeyed  his  orders,  but  it  required  of  him  prompt  and 
implicit  obedience  in  every  instance.  The  general  superili- 
tendent  had  authority  to  grant  permissions  to  passengers  to 
ride  upon  freight  trains.  When  he  granted  them,  he  com- 
municated them  to  the  conductors  through  the  trainmaster, 
who  issued  the  proper  orders.  It  was  therefore  the  duty  of 
the  trainmaster  to  ascertain  and  determine  in  each  case 
whether  or  not  the  general  superintendent  had  granted  him 
permission  to  allow  a  passenger  to  ride  upon  a  freight  train, 
and  it  was  his  duty  to  issue  or  to  refuse  to  issue  an  order  to 
the  proper  conductor  permitting  him  to  ride,  in  accordance 
with  the  authority  or  lack  of  authority  which  he  had  received 
from  the  general  superintendent.  In  the  case  at  bar  he  issued 
an  order  to  this  conductor  to  carry  the  plaintiff  upon  his 
freight  train.  If  he  had  faithfully  discharged  the  duty  im- 
posed upon  him  by  the  company,  there  would  have  been  an 
order  from  the  superintendent,  back  of  the  order  of  the  train- 
master, authorizing  the  latter  to  issue  his  order.  When  the 
conductor  received  that  order,  the  legal  presumption  was  that 
the  trainmaster  bad  discharged  his  duty,  that  there  was  an 
order  of  the  superintendent  back  of  it,  and  both  the  conductor 
and  the  plaintifi  had  the  right  to  rely  upon  that  presumption, 
and  to  make  the  contract  of  carriage  in  accordance  with  it. 

Nor  is  it  material  now,  after  the  plaintiff  and  the  conductor 
have  acted  upon  the  apparent  authority  of  the  trainmaster, 
that  his  actual  authority  was  not  as  great  as  it  seemed  to  be« 
For  a  master  is  as  conclusively  bound  to  innocent  third  per- 
sons by  the  acts  of  the  agent,  in  the  exercise  of  the  apparent 
authority  with  which  the  master  has  clothed  him,  within  the 
scope  of  his  agency,  as  he  is  by  the  actual  authority  which  he 
confers  upon  him.  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Ry.  Co.  v.  Bryant,  13  C.  C.  A.  249,  253,  65  Fed.  969,  973; 
Mechem  on  Agency,  §283;  Austrian  &  Co.  v.  Springer,  94 
Mich.  343,  349.  54  N.  W.  50,  34  Am.  St.  Rep.  350;  Foster  v. 
Ry.  Co.  (C.  C.)  56  Fed.  434.  436;  Butler  v.  Maples,  9  Wall. 
766,  19  L.  Ed.  822;  Inglish  v.  Ayer,  79  Mich.  516,  44  N.  W. 
942.  The  issue  of  this  order  by  the  trainmaster  was  within 
the  scope  of  his  agency,  because  he  was  the  officer  empowered 
to  issue  such  orders  to  the  conductors,  when  they  were  author- 
ized by  the  superintendent,  and  it  was  his  duty  to  know  whether 
or  not  they  were  so  authorized,  and  to  act  accordingly. 

The  question  which  this  case  presents  is  fairly  answered  by 
the  propositions  announced  by  the  Supreme  Court  in  Mer- 
chants* Bank  v.  State  Bank,  77  U.  S.  604,  644,  19  L.  Ed. 
1008,  and  by  this  court  in  Purple  v.  Union  Pac.  Ry.  Co.,  114 
Fed.  123,  129,  51  C.  C.  A.  564,  570.  In  the  fortner  case  the 
Supreme  Court  said : 

''Where  a  party  deals  with  a  corporation  in  good  faith,  the 
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transaction  is  not  ultra  vires,  and  he  is  unaware  of  any  defect 
of  authority  or  other  irregularity  on  the  part  of  those  acting 
for  the  corporation,  and  there  is  nothing  to  excite  suspicion 
of  such  defect  or  irregularity,  the  corporation  is  bound  by  the 
coiftract,  although  such  defect  or  irregularity  in  fact  exists. 
If  the  contract  can  be  valid  under  any  circumstances,  an  inno- 
cent party  in  such  a  case  has  a  right  to  presume  their 
existence,  and  the  corporation   is  estopped  to  deny  them." 

In  the  latter  case  this  court  declared : 

^'One  who  enters  and  rides  upon  a  car  or  train  which  he 
knows,  or  by  the  exercise  of  reasonable  diligence  would 
know,  is  prohibited  from  carrying  passengers,  is  a  trespasser, 
and  not  a  passenger,  and  the  only  duty  of  the  railroad  com- 
pany toward  him  is  to  abstain  from  wanton  or  reckless  injury 
tohim.*' 

In  the  case  under  consideration  the  plaintiff  knew  that  the 
conductor  had  no  authority,  without  an  order  from  some 
superior  officer,  to  carry  him  upon  the  freight  train.  But, 
when  he  learned  that  the  conductor  had  an  order  from  such 
an  officer  to  stop  his  trai*^  and  to  transport  him  upon  it,  he 
did  not  know,  nor  would  he  by  the  exercise  of  reasonable  dili- 
gence have  known,  that  there  was  any  defect  of  authority,  or 
any  other  irregularity  in  the  issue  of  this  order,  on  the  part  of 
those  acting  for  the  corporation;  and  there  was  nothing  to 
excite  his  suspicion  of  any  lack  of  authority  on  the  part  of  the 
conductor,  or  of  the  officer  from  whom  the  conductor  received 
the  order,  which  he  was  implicitly  obeying.  The  rejected  tes- 
timony disclosed  acts  of  the  trainmaster  and  of  the  conductor, 
within  the  scopes  of  their  agencies,  in  the  exercise  of  the 
apparent  authority  with  which  the  company  had  clothed 
them,  and  they  were  as  binding  upon  the  railway  company  as 
they  would  have  been  if  their  apparent  authority  had  been 
actual  authority.     The  evidence  should  have  been  received. 

Counsel  for  the  defendant  in  error  argue  at  great  length- 
that,  although  the  court  erroneously  rejected  the  testimony 
of  authority  to  make  the  contract,  yet  the  judgment  below 
Was  right,  and  it  should  be  affirmed,  because,  as  they  say,  the 
contract  proved  by  the  plaintiff  subjected  the  railway  company 
to  no  liability  for  negligence,  and  there  was  no  proof  that  the 
company  was  careless.  They  insist  that  the  plaintiff  produced 
at  the  trial  below  all  the  evidence  which  he  had  upon  these 
issues,  and  that,  because  this  evidence  was  insufficient  to 
^ablish  liability,  the  judgment  should  be  affirmed.  There 
are  two  answers  to  this  contention.  In  the  first  place,  it  does 
not  appear  tbat  the  plaintiff  did  produce  at  the  trial  below  all 
the  evidence  which  he  would  have  produced,  if  the  court  had 
not  erroneously  ruled  that  he  had  shown  no  authority  to  make 
the  contract  upon  which  he  relied ;  and  he  must  be  given  an 
opportunity  to  produce  all  his  evidence,  and  to  try  these 
issues,  in  view  of  the  rule  of  law  which  governs  the  authority 
of  the  trainmaster.     In  the  second  place,  this  is  a  court  for 
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the  correction  of  the  errors  of  the  court  below  only.  That 
court  did  not  consider,  try,  or  rule  upon  the  issues  relating  to 
the  character  of  the  contract  and  the  negligence,  and  there- 
fore there  is  nothing  in  its  action  regarding  these  issues  for 
this  court  to  consider  or  determine,  and  the  discussion  'and 
decision  of  them  here  must  be  deferred  until  there  has  been 
an  opportunity  to  try  and  a  trial  of  them  in  the  court  below. 
That  court  rejected  the  evidence  of  the  action  and  of  the 
apparent  authority  of  the  trainmaster  and  conductor,  and 
then  directed  a  verdict  for  the  railway  company,  because 
there  was  no  evidence  that  these  officers  had  authority  to 
make  the  contract  of  carriage  upon  the  freight  train  upon 
which  the  plaintiff  relied.  This  was  the  ruling  which  deter- 
mined the  case.  It  was  erroneous,  and  the  judgment  below 
must  be  reversed,  and  the  case  must  be  remanded  to  the  Cir- 
cuit Court  for  a  new  trial. 

It  is  so  ordered.  

Memphis  News  Pub.  Co.  v.  Southern  Ry.  Co.  et  ai. 

{Supreme  Court  of  Tennessee,  June  so,  '903.) 

[75  S.  W.  Rep.  941.] 

Carriers  of  Freight— Duty  to  Carry— Discrimination.* 

A  railroad  company  contracted  with  a  newspaper  publisher,  ag^reeioir 
to  run  a  special  early  morning  train  carrying*  only  the  newspapers  of  the 
publisher,  in  consideration  of  the  publishing  company  guarantying  to- 
it  a  certain  revenue  from  the  operation  of  the  train.  This  train  became 
one  of  its  scheduled  trains,  and  was  advertised  as  such.  It  was  con- 
trolled exclusively  by  the  company,  and  all  the  revenue  derived  from  its 
operation  in  the  carrying  of  passengers  and  freight  was  its  property  : 
held,  that  the  railroad  could  not,  relying  on  its  contract,  refuse  to  carry 
on  such  train  newspapers  tendered  it  by  a  rival  publishing  house,  which 
oifered  to  comply  with  all  the  conditions  as  to  guaranty,  indemnity,  etc.» 
complied  with  bv  the  house  making  the  contract,  and  such  refusal  ooa- 
stituted  an  illegal  discrimination  between  persons  of  the  same  class. 

Same— Same — Same— Special  Trains— Definition. 

The  fact  that  the  publishing  company  solicited  the  institution  of  the 
train  service  and  supported  it  by  a  large  outlay  of  money  during  its  early 
days  did  not  change  the  rule,  nor  make  the  train  a  special  one,  char- 
tered for  a  special  purpose. 

Same —  Same —  Same —  N  ewspapere. 

It  was  the  duty  of  the  railroad  company  to  forward  the  papers  ten- 
dered it,  without  discrimination  in  time  or  order  of  shipment ;  and  it 
could  not  refuse  to  carry  papers  of  the  rival  house  on  the  early  morning 
train,  on  the  ground  that  it  had  other  trains  going  out  later  in  the  day. 

Same — Same — Ssme — Defenses. 

The  early  morning  train  being  in  operation,  the  railroad  company 
could  not  refuse  to  accommodate  the  rival  publishing  house,  and  defend, 
when  sued  for  such  refusal,  on  the  ground  that  such  house  could  make 
a  special  contract  similar  to  that  made  by  the  first  house. 

Equitable  Relief. 

In  a  suit  by  a  publishing  house  against  a  railroad  company  for 
refusal  to  carry  its  papers  on  an  early  morning  train,  which  was  put  in 

*As  to  the  duty  of  railroad  companies  as  common  carriers  to  receive 
and  carry  freight,  see  monograph  appended  to  Carter  v.  Wilming^ton  ^ 
W.  R.  Co.,  1  R.  R.  R.  131,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        203 

Memphis  News  Pub.  Co.  v.  Southern  Rj.  Co 

seirice  by  the  railroad  under  a  contract  with  another  publishing  house 
which  stipulated  that  the  railroad  company  should  not  forward  the  papers 
of  any  other  house  than  the  contractor,  the  contracting*  house  could  not, 
when  made  a  party  to  the  suit  by  its  rival,  file  a  cross-bill,  and  thereby 
work  out  any  equities  that  it  might  have  against  it  on  account  of  ex- 
penses incurred  through  the  establishment  and  early  maintenance  of  the 
train  service. 

Same. 

The  granting  of  such  relief  would  be  impracticable,  as  an  account 
could  not  be  stated  which  would  do  equal  justice  to  the  parties,  since  it 
would  be  impossible  to  ascertain  the  kind  or  value  of  the  advantages 
which  should  be  taken  into  account,  derived  by  the  contractor  from  the 
enterprise. 

Same. 

If  bound  to  contribute  to  such  expenses  at  all,  the  rival  house  could 
only  be  required  to  contribute  to  the  extent  of  its  proportional  part  of 
the  service  ;  other  shippers,  who  had  availed  themselves  thereof,  being 
equally  liable  to  contribution. 

Freight — Duty  to  Carry— Conditions. 

Since  the  railroad  company  was  bound,  under  its  duty  as  a  common 
carrier,  to  carry  any  freii^ht  properly  tendered  to  it,  neither  the  railroad 
nor  the  house  contracting  for  the  service  could  impose,  as  a  condition  of 
acceptance  and  delivery  of  goods  tendered,  an  obligation  to  share  the 
burden  of  establishing  the  service  voluntarily  assumed  by  the  contract- 
ing house. 

Appeal  from  Chancery  Court,  Shelby  County;  F.  H. 
Heiskell,  Chancellor. 

Bill  for  an  injunction  by  the  Memphis  News  Publishing 
Company  against  the  Southern  Railway  Company  and  the 
Commercial  Publishing  Company.  From  a  decree  for  plain- 
tiff, defendants  appeal.     Affirmed. 

F.  P.  Poston  and  Wright,  Peters  &  Wright,  for  appellants. 

G.  T.  Fitzhugh,  for  appellee. 

BEARD,  C.  J.  This  is  an  injunction  bill,  filed  by  the  com- 
plainant, a  corporation  organized  under  the  laws  of  Tennes- 
see, against  the  Southern  Railway  Company,  a  corporation 
chartered  by  the  state  of  Virginia,  engaged  in  operating  a 
line  of  railroad  running  between  the  cities  of  Memphis  and 
Chattanooga,  and  the  Commercial  Publishing  Company,  a 
corporation  with  a  charter  issued  under  the  authority  of  the 
state  of  Tennessee.  The  first  and  third  of  these  corporations 
are  engaged  in  the  publication  and  circulation  of  two  daily 
newspapers,  and  have  their  situs  in  the  city  of  Memphis,  and 
the  Southern  Railway  Company  is  a  common  carrier  of  freight 
and  passengers  between  the  termini  mentioned  The  con- 
troversy arises  out  of  a  refusal  upon  the  part  of  the  railway 
company  to  receive  and  carry  upon  its  train  No.  6,  scheduled 
to  leave  Memphis  for  Huntsville,  Ala.,  each  morning  at  4:30 
o'clock,  packages  containing  newspapers  published  by  the 
complainant  company  and  put  up  for  delivery  at  certain  sta- 
tions along  the  line  of  said  railroad;  the  refusal  being  based 
upon  the  ground,  alleged  by  the  railway  company,  that  by  the 
terms  of  a  contract  already  existing  between  it  and  the  Com- 
mercial Publishing  Company  it  was  prohibited  from  carrying 
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any  other  newspaper  than  such  as  was  published  by  that 
company.  The  facts,  conceded  in  the  pleadings  or  found  in 
the  agreed  stipulation  of  counsel  in  the  record,  are: 

The  defendant  the  Commercial  Publishing  Company  was 
on  the  29th  of  November,  1901,  and  had  been  for  years  prior 
thereto,  engaged  in  the  publication  daily  of  a  newspaper 
called  the  *' Commercial-Appeal/'  of  wide  circulation,  and 
especially  with  many  subscribers  living  along  the  line  of  the 
railroad.  At  that  time  there  was  no  early  train  service  out 
of  Memphis  by  which  newspapers  could  be  carried  to  points 
between  that  place  and  Huntsville,  a  point  on  the  road 
situated  in  the  state  of  Alabama.  Conceiving  the  idea  that 
the  value  of  its  newspaper  would  be  largely  enhanced  by  the 
establishment  of  such  train,  it  entered  into  a  contract  with  the 
Southern  Railway  Company,  the  terms  of  which,  so  far  as  it 
is  necessary  to  state  them,  may  be  summarized  as  follows: 
(i)  The  railway  company  agreed  to  operate  a  passenger  train, 
consisting  of  an  engine,  a  combination  passenger  and  baggage 
car,  and  at  least  one  passenger  coach,  between  Memphis  and 
Huntsville,  leaving  Memphis  about  4  a.  m.  daily,  and  reach- 
ing Huntsville  at  or  about  10:40  a.  m.,  and  on  its  return  trip 
departing  from  the  latter  place  about  7:20  a.  m.  and  arriving 
at  Memphis  about  2:00  p.  m.  (2)  It  agreed  to  forward  upon 
said  train  all  newspapers  which  the  Commercial  Publishing 
Company  might  desire  to  distribute  between  Memphis  and 
Huntsville,  and  to  transport  upon  such  train  daily  also  such 
employees  of  the  Commercial  Publishing  Company  as  might 
be  necessary  to  handle  the  same,  and  also  to  forward  daily  on 
a  freight  train  such  newspapers  to  points  east  of  Huntsville; 
al^o  to  operate  its  own  hand  car  or  velocipede,  at  its  own  risk 
and  expense,  over  its  branch  line  to  Somerville,  Tenn.,  from 
the  town  ot  Moscow.  (3)  It  further  agreed  to  refuse,  so  far  as 
it  might  lawfully  do  so  without  violating  the  postal  laws* 
rules,  and  regulations  of  the  United  States,  to  carry  upon  said 
train  the  newspaper  or  publication  of  any  other  publishiaK 
company;  but  other  newspapers  or  publications  were  to  be 
transported  upon  any  other-train  or  trains  of  the  railway  com- 
pany except  the  one  in  question.  (4)  The  contract  further 
provided  that  the  railway  company  might  carry  on  said  train 
all  such  Dassengers  and  their  baggage,  express  matter,  and 
other  business  usually  accommodated  upon  passenger  trains, 
as  might  be  offered,  upon  such  rates  or  terms  as  it  might  pre- 
scribe, and  should  retain  all  earnings  and  revenue  derived 
from  the  operation  of  these  trains.  (5)  It  was  also  provided 
that  the  employees  of  the  Commercial  Publishing  Company 
were  to  be  under  the  exclusive  control  of  the  railway  com- 
pany, and  amenable  to  the  orders  and  instructions  of  its  con- 
ductor, and  to  the  reasonable  rules  and  regulations  of  the 
carrier  company.  In  consideration  of  these  undertakings  on 
the  part  of  the  railway  company,  on  its  part  the  Commercial 
Publishing  Company  in  this  contract  guarantied  to  the  rail- 
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way  company  a  revenue  from  the  operation  of  this  train  of 
$125  iox  each  one  of  the  round  trips  contemplated  by  thq 
contract,  and  agreed  to  pay  the  railway  company  the  difier-> 
ence  between  the  gross  earnings  of  each  of  these  trips  and  this 
sum.  The  Commercial  Publishing  Company  further  agreed 
to  indemnify  the  railway  company  against  all  demands,  suits, 
judgments,  or  sums  of  money  accruing  to  the  publishing 
company  or  any  one  or  more  of  its  employees  and  to  protect 
it  against  any  claims  of  the  employees  of  the  publishing  com- 
pany and  the  cost  of  defending  them,  if  suits  were  brought 
against  it.  In  other  words,  the  publishing  company  agreed 
to  be  responsible  for  all  costs,  demands,  and  claims  growing 
out  of  the  operation  of  the  train  and  incurred  in  handling 
papers  by  and  transporting  employees  of  the  publishing  com* 
pany.  It  also  undertook  to  publish  daily  a  schedule  time-card 
of  the  railway  company  in  the  Commercial-Appeal,  as  the 
same  might  be  promulgated  from  time  to  time,  with  all 
desired  changes  and  corrections  therein  as  might  from  time  to 
time  be  made,  and  also  to  publish  500  inches  of  any  advertis-. 
ing  matter  desired  by  the  railway  company,  all  of  which 
should  be  done  at  the  expense  of  the  Commercial  Publishing 
Company.  The  railway  company,  however,  agreed  to  grant 
a  reasonable  amount  of  free  transportation  over  its  lines  to 
the  publishing  company.  This  contract  took  effect  Decemn 
ber  I,  1901,  and  was  to  continue  until  December  31,  1902, 
with  the  right  of  renewal  for  a  further  period  of  one  year. 
The  train  thus  provided  for  was  soon  thereafter  put  in  opera-* 
tion  by  the  Southern  Railway  Company,  and  it  is  agreed  in 
the  cause  that  it  was  one  of  its  scheduled  trains,  and  was 
advertised  to  the  public  as  such.  It  is  also  agreed  that  it 
was  controlled  exclusively  by  that  company,  that  all  of  the 
revenue  derived  from  its  operation  was  its  property,  and  that 
it  carried  passengers  and  their  baggage,  the  United  States 
mail,  express  matter,  newspapers  of  the  Commercial  Publish-* 
ing  Company,  and  all  such  other  freight  as  is  usually  trans- 
ported on  passenger  trains  of  a  commercial  railroad. 

On  the  4th  of  May,  1902,  the  complainant  began  in  the  city 
of  Memphis  the  publication  and  issuance  of  a  daily  mor^iing 
paper  called  the  ^'Memphis  Morning  News,"  and  immediately 
secured  several  thousand  subscribers  in  the  territory  reached 
by  this  line  of  railroad.  Desirous  of  reaching  these  sub-t 
scribers  at  as  early  hour  as  possible,  the  complainant 
demanded  the  right  to  ship  as  freight  its  packages  of  news- 
papers, properly  directed  to  its  several  agents  at  the  various 
stations  along  the  line  of  the  railroad  where  the  train  was 
scheduled  to  stop,  and  tendered  the  usual  charges  on  the  same. 
This  demand,  however,  was  lefused  by  the  railway  company, 
upon  the  ground  that  it  was  restrained  from  such  carriage  by 
the  terms  of  its  contract  with  the  Commercial  Publishing 
Company.  Upon  this  refusal  the  complainant  then  tendered 
to  the  railroad  company  a  bond,  with  proper  security,  in  con-i 
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sideration  of  being  allowed  to  ship  its  packages  of  newspapers 
as  freight  on  this  train,  by  which  it  undertook  to  indemnify  it 
against  all  loss  resulting  from  the  operation  of  the  train  up  to 
$125  for  each  round  trip  thereof;  complainant  thereby  seek- 
ing, so  far  as  the  railway  was  concerned,  to  place  itself  in  the 
same  condition  of  liability  as  was  the  Commercial  Publishing 
Company.  This  tender  was  also  declined.  Thereupon  the 
complainant  offered  for  transportation,  with  charges  prepaid, 
its  packages  of  newspapers  to  the  Southern  Express  Com- 
pany, which  was  shipping  express  matter  on  this  train;  but 
it  also  declined  to  receive  or  transport  these  packages,  assign- 
ing as  a  reason  for  the  refusal  that  the  railway  company  bad 
reserved  to  itself  exclusively  this  right.  The  record  discloses 
that,  in  order  to  avoid  complications  which  possibly  might 
result  from  this  refusal,  the  express  company  temporarily 
withdrew  its  service  from  these  particular  trains.  Thus 
thwarted  in  all  its  efforts  to  avail  itself  of  the  advantage  of 
this  daily  train,  and  there  being  none  other  by  which  it  could 
reach  its  subscribers  in  the  territory  tributary  to  this  rail- 
way, so  as  favorably  to  compete  with  the  Commercial  Appeal 
newspaper,  the  present  bill  was  filed. 

The  theory  of  the  bill  is  found  in  the  ninth  clause  thereof, 
which  is  in  these  words:  ^'Complainant  avers  that  in  receiv- 
ing and  transporting  the  papers  of  the  aforesaid  Commercial 
Publishing  Company  on  said  train,  thus  enabling  it  to  deliver 
its  papers  to  its  subscribers  in  that  particular  territory  a  short 
time  after  the  publication  thereof,  and  in  refusing  to  receive 
and  transport  on  the  same  terms  the  papers  of  complainant, 
and  thus  depriving  it  of  an  opportunity  to  deliver  its  papers 
to  its  subscribers  with  equal  promptness,  the  defendant  rail- 
way company  has  been,  and  still  is,  granting  daily  to  said 
Commercial  Publishing  Company  an  undue,  unreasonable, 
and  unlawful  preference  or  advantage  over  complainant,  and 
has  been,  and  still  is,  guilty  of  an  unjust  and  illegal  discrimi- 
nation against  complainant  and  in  favor  of  the  said  Commer- 
cial Publishing  Company.  *  *  *  Complainant  is  advised, 
and  so  charges,  that  the  said  contract  so  entered  into  by  and 
between  defendant  and  the  said  Commercial  Publishing  Com- 
pany, in  so  far  as  it  attempts  to  give  to  the  said  Commercial 
Publishing  Company  a  monopoly  of  transportation  of  a  cer- 
tain kind  of  traffic,  to  wit,  newspapers,  causes  the  defendant 
Southern  Railway  Company  to  violate  its  duty  as  a  common 
carrier  by  refusing  to  receive  and  transport  on  said  trains  the 
newspapers  or  publications  published  by  any  other  publisher 
than  said  Commercial  Publishing  Company,  is  absolutely  pro- 
hibited, and  unlawful."  It  is  also  alleged  that  the  contract 
was  violative  of  the  seventeenth  section  of  an  act  of  the  Gen- 
eral Assembly  of  the  state  of  Tennessee,  passed  March  24, 
1897.  and  approved  April  7,  1897,  which  is  in  these  words: 
''Be  it  enacted,  that  it  shall  be  unlawful  for  any  corporation 
to  make  or  give  any   undue  or  unreasonable   preference  or 
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advantage  to  any  particular  description  of  traffic,  or  to  sub- 
ject any  particular  person,  company,  firm,  corporation  or- 
locality,  or  any  particular  description  of  traffic  to  any  undue 
or  unreasonable  prejudice  or  disadvantage.''  Acts  1897,  p. 
120,  c.  10.  The  prayer  of  the  bill  was,  in  effect,  that  the 
rights  of  the  complainant  in  this  regard  be  ascertained  and 
established,  that  an  injunction  be  awarded  restraining  the 
defendant  the  Southern  Railway  Company  as  a  common 
carrier  from  discriminating  in  favor  of  the  Commercial  Pub- 
lishing Company  and  against  the  complainant  in  the  transpor- 
tation of  packages  of  their  respective  newspapers  upon  this 
train,  and  for  a  mandatory  injunction  requiring  the  railway 
company  to  accord  to  it  the  same  privileges  as  was  granted 
the  publishing  company  in  the  matter  of  transportation, 
upon  the  tender  of  freight  charges  and  guaranties  against  loss 
such  as  had  been  executed  by  the  Commercial  Publishing 
Company;  and  upon  final  hearing  it  was  asked  that  the  in- 
junction be  made  perpetual  and  general  relief  be  granted. 

To  this  bill  answers  were  filed  by  the  two  defendants,  in 
which  it  was  insisted  that  under  the  conditions  existing  at  the 
time  of  the  making  this  contract  it  was  legal;  that  there  was 
at  that  time  no  early  train  service  out  of  Memphis  on  which 
newspapers  could  be  carried;  that  the  railway  company  did 
not  believe  this  train  would  be  self-supporting,  and  it  was  only 
at  the  solicitation  of  the  Commercial  Publishing  Company, 
and  upon  its  guaranty  that  it  should  earn  at  least  $125  for  each 
round  trip,  that  the  train  was  put  on ;  that  in  the  early  history 
of  its  operation  it  was  not  self-sustaining,  but  entailed  a  loss 
on  the  Commercial  Publishing  Company  under  its  guaranty  of 
about  $7,000  in  money  paid  by  it  to  the  railway  company. 
Under  these  facts  it  was  insisted  that  this  train  was  a  chartered 
train,  on  which  alone  the  Commercial  Publishing  Company 
was  eptitled  to  carry  its  newspapers,  and  that  the  railway 
company,  in  complying  with  this  contract  hereinbefore  set  out, 
was  not  a  common  carrier,  and  was  not  guilty  of  any  unjust, 
unlawful,  or  discriminating  conduct  against  the  complainant. 

With  its  answer  the  Commercial  Publishing  Company  filed 
a  cros&-bill,  in  which,  after  repeating  many  of  the  allegations 
of  its  answer,  it  insists,  among  other  things,  that,  if  the 
Memphis  News  Publishing  Company  should,  by  decree  of  the 
court,  be  let  into  an  equal  enjoyment  of  this  train  service,  for 
the  carriage  of  its  packages  of  newspapers,  then  it  should 
only  be  on  the  conditions  that  it  reimburse  the  cross-com- 
plainant to  the  extent  of  one-half  the  money  paid  out  by  costs 
expended  by  it  in  the  establishment  of  this  service,  and,  in 
addition,  one-Half  the  value  of  the  advertisements  which, 
under  the  contract,  it  had  done  for  the  railway  company.  To 
this  end  the  chancellor  was  asked  that,  if  it  should  be  held  the 
News  Publishing  Company  was  entitled  to  an  equal  advantage 
in  this  service,  then  it  should  be  decreed  to  pay  to  cross-corn- 
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plainant  one-half  of  all  such  sums.     This  cross-bill  was  dis- 
missed on  demurrer. 

Upon  the  hearing  of  the  issue  made  by  the  original  bill  and 
answers  thereto,  a  decree  was  entered  adjudicating  all  the ' 
questions  involved  in  favor  of  the  Morning  News  Publishing 
Company.  From  the  decree  dismissing  its  cross-bill,  and 
from  the  final  decree,  the  Commercial  Publishing  Company 
has  appealed,  and  now  makes  the  following  assignment  of 
errors,  to  wit : 

*'(i)  The  court  erred  in  holding  that  the  contract  with  the 
Commercial  Publishing  Company  was  made  by  the  Southern 
Railway  Company  as  a  common  carrier,  and  that  it  was  in- 
valid and  illegal,  in  that  it  undertook  to  grant  exclusive  rights 
and  privileges  to  the  Commercial  Publishing  Company,  and 
in  holding  that  theMemphis  News  Publishing  Company  was 
entitled  to  the  same  rights  as  were  conferred  upon  the  Com- 
mercial Publishing  Company  by  the  said  contract  in  trans* 
porting  its  newspapers  and  employees  on  this  train. 

''(2)  The  court  erred  in  holding  that  the  contract  between 
the  Southern  Railway  Company  and  the  Commercial  Publish- 
ing Company  was  not  valid. 

'^(3)  The  court  erred  in  holding  that  the  contract  between 
the  Southern  Railway  Company  and  the  Commercial  Publish- 
ing Company  created  a  monopoly,  that  it  unjustly  and  illegally 
discriminated  against  the  Memphis  News  Publishing  Com- 
pany, and  was  invalid  as  against  said  company. 

''(4)  The  court  erred  in   holding  that  the  Memphis  News 
Publishing  Company  was  entitled  to  transport  its  papers  and 
employees  on  this  train,  and  to  enjoy  equal  privileges  and 
rights  with  the  Commercial  Publishing  Company  thereon, 
without  paying  to  it  anything  therefor. 

''(5)  The  court  erred  in  not  holding  that,  before  the  Memphis 
News  Publishing  Company  could  conduct  its  business  and 
transport  its  newspapers  and  agents  on  this  train,  and  avail  it- 
self of  all  the  rights  and  privileges  accorded  to  the  Commercial 
Publishing  Company  on  said  train  under  its  contract  with  the 
Southern  Railway  Company,  the  said  Memphis  News  Pub- 
lishing Company  should  be  required  to  pay  to  the  Commer- 
cial Publishing  Company  one-half  of  all  the  sums  of  money 
expended  by  it  in  inaugurating  and  maintaining  the  opera- 
tion of  the  said  train,  and  in  advertisements  and  other  ex 
penditures,  which  amounted  to  a  very  large  sum  of  money.*' 

The  first  three  of  these  assignments  may  well  be  treated 
together,  as  raising  the  question  whether  the  Southern  Rail- 
way Company,  in  the  matter  of  the  transportation  of  the  ne^vs- 
papers  of  the  Commercial  Publishing  Company,  is  a  common 
carrier;  for,  if  so,  then  it  cannot,  at  common  law  or  under 
the  statute,  discriminate  against  any  other  person  who  in  like 
condition,  with  a  tender  of  all  reasonable  charges,  offers  its 
newspapers  to  be  transported  as  freight  over  its  line  of  road. 
The  criterion  by  which  it  is  ordinarily  determined  whether  one 
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is  a  common  carrier  is  that  ''be  has  held  himself  out,  or  has 
advertised  himself  in  his  dealings  or  course  of  business  with 
the  public,  as  being  ready  and  willing  for  hire  to  carry  par- 
ticular classes  of  goods  for  all  those  who  may  desire  the 
transportation  of  such  goods  between  the  places  between 
which  he  professes  in  this  manner  his  readiness  and  willing- 
ness to  carry.  If  he  has  done  so,  he  is,  of  course,  to  be  re- 
garded as  a  common  carrier;  but,  if  not,  he  will  be  treated  as 
a  private  carrier  for  hire.'*  Hutchinson  on  Carr.  §  48.  This, 
however,  it  has  been  held,  is  not  a  universal  test.  There  are 
cases,  exceptional,  it  is  true,  where  a  party  has  had  imposed 
upon  him  the  character  of  a  common  carrier,  though  it  be  he 
has  not  given  the  public  to  understand  that  this  was  his  pro- 
fession, but  has  carried  only  in  occasional  or  particular  in- 
stances, but  in  this  has  received  hire  for  his  service.  In 
Gordon  v.  Hutchinson,  i  Watts  &  S.  285,  37  Am.  Dec.  472, 
and  Moss  v.  Bettis,  51  Tenn.  661,  13  Am.  Rep.  i,  it  was  ruled 
that  such  a  party  pro  hac  vice  assumed  the  responsibilities  of 
a  common  carrier. 

Whatever  doubt  may  have  been  thrown  by  text  writers  on 
the  wisdom  of  extending  the  common-law  definition  or  rule  so 
as  to  embrace  such  exceptional  cases,  there  can  be  none  that 
commeicial  railroad  companies  are  by  their  very  nature  and 
organic  character  common  carriers.  Recognizing  them  as 
public  utilities,  as  well  as  private  enterprises,  there  has  been 
conferred  upon  them  extensive  rights  and  franchises,  among 
these  being  that  of  the  right  to  invoke  the  power  of  eminent 
domain ;  but  at  the  same  time,  whether  by  statute  or  upon 
the  principles  of  the  common  law,  they  have  had  imposed 
upon  them  duties  they  cannot  avoid,  one  of  which  is  that  they 
shall  serve  the  public  without  unjust  discrimination.  Not 
only  have  they  been  fostered  by  the  government,  but,  by  reason 
of  ag^egation  of  capital  and  the  great  facilities  which  they 
possess  for  the  transportation  of  all  the  commodities  of  com- 
merce, they  have  practically  monopolized  the  land  carriage  of 
the  country.  This  being  so,  it  is  just  and  proper  that  they 
should  be  held  to  the  strict  discharge  of  their  common  law 
and  statutory  duties.  Hutchinson  on  Carr.  §  67.  One  of  the 
duties  imposed  upon  a  railroad  as  a  common  carrier  is  that 
it  shaU  deal  fairly  and  impartially  with  all  who  seek,  as  pas- 
sengers or  shippers  of  freight,  to  avail  themselves  of  its  serv- 
ice. Impressed,  as  it  is,  by  its  grant  of  franchises,  with  a 
trust  to  the  public,  this  trust  can  only  be  discharged  by  ex- 
tending equal  facilities  to  each  member  constituting  the  pub^ 
lie.  It  fails  of  its  duty,  therefore,  when,  discriminating 
between  individuals  in  like  condition,  it  gives  one  an  advan- 
tage in  the  carriage  of  his  person  or  property  which  it  refuses 
to  another,  and  it  follows  that  any  contract  made  by  it,  by 
which  one  or  more  members  of  a  class  are  fostered  at  the  ex- 
pense of  or  to  the  detriment  of  others  of  the  same  class,  who 
demand  like  service,  is  unenforceable.     Granting  that  goods 
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not  dangerous  in  their  nature  and  not  unfit  for  shipment  are 
offered  at  a  proper  place  and  time,  and  that  the  cost  of  car- 
riage is  tendered,  and  the  railroad  has  facilities  for  shipment, 
then  it  must  accept  and  transport  them.  In  doing  this  it 
''can  show  no  favor,  nor  make  distinctions  which  will  give 
one  employer  an  advantage  over  another,  either  in  the  time 
or  order  of  shipment,  or  in  the  distance  of  the  carriage,  or  in 
the  convenience  or  accommodations  which  may  be  afforded." 
Hutchinson  on  Carr.  §  297;  New  Eng.  Ex.  Co.  v.  Maine  Cent 
R.  R.,  57  Me.  188,  2  Am.  Rep.  31;  Messenger  v.  Penn.  R.  R., 
36  N.  J.  Law,  407,  13  Am.  Rep.  457;  Union  Pac.  Ry.  Co.  v. 
Goodridge,  149  U.  S.  680,  13  Sup.  Ct.  970,  37  L.  Ed.  986. 

These  general  principles  are  conceded  by  the  defendants  to 
be  sound,  but  it  is  insisted  they  do  not  control  the  present 
case.  It  is  admitted — or  it  is  true,  whether  admitted  or  not 
— that  the  railway  company,  as  to  the  train  in  question,  was 
a  common  carrier  of  passengers  and  of  mail  and  express;  but 
it  is  contended  that  it  was,  by  reason  of  its  contract  with  the 
Commercial  Publishing  Company,  a  private  carrier  of  news- 
papers, and  therefore  was  under  no  obligations  to  admit  the 
newspapers  of  the  complainant  on  its  train.  It  is  true  '^a 
common  carrier  may  become  a  private  carrier  or  bailee  for 
hire,  when  as  a  matter  of  accommodation  or  special  agree- 
ment he  undertakes  to  carry  something  which  it  is  not  his  busi- 
ness to  carry."  Hutchinson  on  Carr.  §44.  For  example, 
^'if  a  carrier  of  produce,  running  a  truck  boat,  should  be  re- 
quested to  carry  a  keg  of  silver  or  a  load  of  furniture, 
he  might  justly  refuse  to  receive  such  freight,  except 
by  such  an  agreement  as  he  might  choose  to  make.  *  *  * 
But  when  a  carrier  has  a  regularly  established  business  for 
carrying  all  or  certain  articles,  and  especially  if  that  carrier 
be  a  corporation  created  for  the  purpose  of  th&carrying  trade, 
and  the  carriage  of  the  articles  is  embraced  within  the  scope 
of  its  chartered  powers,  it  is  a  common  carrier,  and  a  special 
contract  about  its  responsibility  does  not  divest  it  of  the  char- 
acter." N.  Y.  C.  R.  R.  Co.  V.  Lockwood.  17  Wall.  357,  21  L. 
Ed.  627.  If  the  contract  complained  of  in  this  case  was  one 
which  granted  an  exclusive  right  and  privilege  to  the  Com- 
mercial Publishing  Company  to  sell  its  newspapers  on  this 
train,  and  the  complainant  was  here  seeking  to  interfere  with 
this  contract  and  to  force  the  railroad  to  grant  it  an  equal 
privilege,  then  there  would  be  presented  a  special  agreement 
which  the  courts  would  not  intermeddle  with;  and  this  upon 
the  ground  that  as  a  common  carrier  it  owed  no  duty  to  fur- 
nish newspapers  to  the  traveling  public,  and  was  not  bound 
to  permit  another  to  do  so.  If  it  choose,  however,  to  grant 
this  privilege,  another  to  whom  it  was  refused  would  not  be 
heard  to  complain. 

But  this  is  not  the  case  at  bar.  Under  the  contract  the 
railway  company  is  carrying  the  newspapers  of  the  Commer- 
cial Publishing  Company  as  property,  and  the  complainant  is 
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insisting  that,  having  the  means  of  doing  so,  it  should  equally 
and  impartially  carry  its  packages  of  papers  upon  the  same 
terms  as  merchandise  It  would  hardly  be  contended  that  a 
railroad  by  making  a  special  and  exclusive  contract  to  trans^ 
port  shoes  manufactured  by  one  party  in  a  commfunity,  could 
strip  itself  of  its  common-law  character,  and  decline,  without 
any  reason  save  the  existence  of  said  contract,  to  transport 
boxes  of  shoes  for  another  manufacturer  in  the  same  com- 
munity. If  this  be  so,  where  is  the  controlling  difference  be- 
tween such  a  case  aind  the  one  now  before  us?  Packages  of 
newspapers  are  as  much  property  as  shoes,  and  the  principle 
which  controls  in  the  one  case,  it  seems  to  us,  must  equally 
apply  to  the  other.  If  this  be  not  so,  by  parceling  out  its 
means  of  transportation  to  the  full  extent  of  its  carrying 
capacity,  it  would  be  possible  for  a  railroad  to  build  up  a  few 
in  a  community  to  the  destruction  of  the  many  who  equally 
seek  shipment.  This  the  law  will  not  tolerate  in  one  who 
holds  himself  out  as  a  common  carrier.  As  has  been  already 
said,  he  must  accord  equal  privileges  to  all  who  are  in  like 
condition.  He  cannot  foster  monopolies.  He  will  not,  by 
making  special  preferential  agreements,  be  permitted  to  build 
up  one  set  of  shippers  at  the  expense  of  another.  He  must 
carry  for  all  alike. 

These  general  principles  being  established,  what  is  there  to 
prevent  their  application  in  this  case?  We  see  nothing.  A 
railroad  by  its  very  nature,  as  has  been  seen,  is  a  common 
carrier.  The  train  in  question  is  a  scheduled  one,  advertised 
to  the  world  as  such.  An  invitation  is  given  to  the  public  to 
take  passage  and  ship  freight  upon  it.  Its  own  employees, 
managers,  and  the  railway  company  appropriate  all  its  reve- 
nues. So  far  as  the  record  shows,  it  receives  on  this  train 
merchandise  from  every  other  member  of  the  community,  and 
refuses  carriage  alone  to  that  of  this  complainant ;  and  this  re- 
fusal is  based,  not  upon  a  lack  of  carrying  capacity,  but  ex- 
clusively upon  the  ground  that  it  has  contracted  away  its 
duty,  in  respect  to  such  property  as  the  complainant  has  ten- 
dered, to  another  party.  Such  an  excuse  cannot  relieve  the 
railway  company  from  its  obligations  to  complainant  as  one 
of  the  public,  unless  it  be  that  this  contract  in  question  brings 
this  within  the  lines  of  certain  exceptional  cases  on  which  the 
defendants  rely  as  authority  for  their  contention.  Some  of 
these  cases,  which  may  be  taken  as  representatives  of  their 
respective  classes,  will  be  now  referred  to. 

It  has  been  held  that  a  common  carrier  of  passengers  may 
establish  in  his  car  or  vessel  an  agency  for  the  delivery  of  pas- 
sengers' baggage,  and  may  exclude  all  other  persons  from 
entering  upon  it  for  the  purpose  of  soliciting  or  receiving 
orders  therefor.  Barney  v.  Oyster  Bay,  etc..  Steamboat  Co., 
67  N.  Y.  301,  23  Am.  Rep.  115.  It  has  been  also  held  that  a 
raihoad  corporation  may  exclude  from  its  right  of  way  one 
party  who  comes  to  sell  lunches  to  its  passengers  and  admit 
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another  to  this  privilege,  if  it  pleases  (Fluker  v.  Ga.  R.  R.^ 
etc.,  Co.,  8i  Ga.  461,  8  S.  E.  529,  2  L.  R.  A.  843,  12  Am.  St. 
Rep.  328),  and  that  a  steamship  corporation  and  a  railroad 
may  equally  give  preferential  privilege  to  certain  hackmen  to 
solicit  passengers  on  their  property  and  exclude  others 
(Smith  V.  New  York  R.  R.  Co.,  149  N.  Y.  249;  Norfolk  &  W. 
R.  R.  V.  Old  Dominion  Bog.  Co.,  99  Va.  iii,  37  S.  E.  784,  50- 
L.  R.  A.  722).  These  cases  and  others  like  them  rest,  how- 
ever, on  the  ground  that,  save  as  to  duties  which  he  owes  to 
the  public,  a  common  carrier  has  as  complete  dominion  over 
its  property,  whatever  it  may  be,  as  does  every  other  owner, 
and  may  therefore  exclude  from  or  admit  to  it,  at  its  will, 
particular  persons.  In  other  words,  an  inhibition  upon  pref* 
erential  indulgences  extends  only  to  those  services  which 
inhere  in  or  pertain  to  the  office  of  a  common  carrier,  and  be- 
yond these  he  is  entitled  to  the  absolute  control  of  his  own, 
and  that  in  none  of  these  matters  covered  by  these  cases  does 
he  owe  anything  to  the  public. 

In  Audenried  v.  Philadelphia  &  Read.  R.  R.,  68  Pa.  370,  8 
Am.  Rep.  195,  the  question  was  as  to  the  right  of  the  defend- 
ant company  to  so  parcel  or  divide  its  wharf  among  other 
coal  dealers  as  to  exclude  the  complainant  therefrom.  After 
expressing  great  doubt  as  to  whether  the  defendant,  under  its 
charter,  was  bound  to  provide  wharf  accommodations  to  any 
of  the  coal  dealers  in  question,  or  was  a  trustee  to  any  extent 
for  them,  the  court  adds :  "But,  concede  both  of  these  points ;. 
what  then?  As  trustee  there  is  a  discretion  reposed  in  them 
in  the  use  of  the  property  with  which  a  chancellor  cannot  in- 
terfere. It  is  agreed  that  they  have  not  room  enough  for  all. 
They  must  select  some  and  reject  otheis.  Can  a  chancellor 
inquire  into  their  motives  and,  not  approving  of  them,  assume 
the  selection  himself?''  The  court  in  this  opinion  by  nec- 
essary implication  declared  that  its  holding  could  not  be 
authority  for  such  a  contention  as  is  now  made  by  these 
defendants;  for  it  adds:  "Transportation  by  a  common  car- 
rier is  necessarily  open  to  the  public  upon  equal  and  reasona- 
ble terms.  An  exclusive  right  granted  to  one  is  inconsistent 
with  the  rights  of  all  others.  This  was  not  transportation, 
but  wharfage,  the  nature  of  which  requires  exclusive  posses- 
sion temporarily.'' 

In  Hoover  v.  Penn.  R.  R.,  156  Pa.  220,  27  Atl.  282,  22  L. 
R.  A.  263,  36  Am.  St.  Rep.  43,  the  court  held  that  an  agree- 
ment made  in  1881  to  charge  a  uniform  rate  on  shipment  of 
coal  to  the  Bellefonte  Nail  Works  for  consumption  in  operat- 
ing its  machinery  could  not  be  complained  of  as  unjust  dis- 
crimination against  a  mere  dealer,  who  received  his  coal  over 
the  same  road  and  was  charged  a  higher  rate.  This  was  held 
not  to  be  unjust  discrimination,  because  the  business  of  the 
coal  dealer  paid  but  one  freight  to  the  carrier,  while  that  of 
the  nail  company  paid  two  freights,  to  wit,  one  for  handling 
the  coal  to  the  nail  works,  and  the  other  for  carrying  all  the- 
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products  manufactored  by  the  nail  company.  ''This/'  said 
the  court,  ''was  a  most  important  and  vital  difference  in  the 
conditions  and  circumstances  of  the  two  shipments.  The 
authorities  are  very  clear  and  strong  that,  where  an  additional 
freight  is  obtained  by  means  of  the  lesser  charge,  the  discrim- 
ination is  justified,  both  at  common  law  and  under  the  stat- 
ute." To  save  such  an  arrangement  from  condemnation, 
however,  it  must  appear  that  "the  same  advantages"  were 
^'extended  to  all  persons  under  the  like  circumstances.  This 
latter  incident,'^  adds  the  court,  "would,  of  course,  be  essential 
where  all  the  favored  class  were  in  the  same  business."  The 
case  was  distinguished  from  Messenger  v.  R.  R.  Co.,  37  N.  J. 
LsLW,  531,  18  Am.  Rep.  754,  where  it  was  held  that  there  was 
a  clearly  unlawful  preference  by  the  common  carrier  in  favor 
of  one  party  over  all  others  in  the  same  business  in  "giving 
him  a  specified  drawback  upon  freight  on  hogs  carried  from 
the  same  points."  "This  drawback,"  said  the  Pennsylvania 
court,  "as  of  course,  was  giving  one  a  direct  preference  over 
all  others,  and  was  in  violation  of  the  law." 

We  think,  as  the  discrimination  of  the  case  at  bar  is  one  in 
favor  of  and  against  another  of  the  same  class,  it  falls  under 
the  condemnation  of  the  Messenger  Case,  rather  than  being 
within  the  saving  authority  of  that  of  Hoover,  supra.  Nor  can 
we  see  how  the  fact  that  the  solicitation  of  the  money  of  the 
Commercial  Publishing  Company,  however  able  was  its  exhib- 
ition of  public  or  private  enterprises,  contributed  to  the  in- 
stitution of  this  train  service  and  its  support  in  its  early  days, 
is  to  affect  this  question.  From  the  beginning  the  railway 
company  had  itself  recognized  that  it  was  operating  this  train 
as  a  part  of  its  common  carrier  service.  It  was  in  no  sense  a 
special  train,  chartered  for  a  special  purpose,  with  the  car- 
riage of  freight  and  passengers  as  simply  incidental.  The 
contract  itself  eives  notice  that  it  is  a  public  enterprise,  and 
the  contemporaneous  conduct  of  the  parties  has  so  construed 
it-  The  railway  company  has  controlled  it  by  its  own  em- 
ployees, and  has  advertised  its  readiness  to  serve  the  public 
with  it:  and  the  Commercial  Publishing  Company,  according 
to  this  record,  has  continually  published  it  as  one  of  the 
schedule  trains  of  the  railway  company. 

It  is  said,  however,  that  the  railway  company  has  other 
trains  going  out  every  day,  though  later  in  the  day,  on  which 
the  complainant  may  ship  his  papers.  But  it  was  the  duty, 
upon  the  record,  of  the  company  to  receive  the  packages  for 
shipment.  Having  done  this,  it  could  make  no  "discrimina- 
tion, either  in  the  time  or  order  of  shipment,"  between  these 
two  publishing  companies.  Hutchinson  on  Carr.  §  297.  It 
was  bound  to  use  due  diligence  in  the  delivery  of  the  goods. 
N.  &  C.  R.  R.  V.  Jackson,  53  Tenn.  271. 

It  is  also  said  that,  if  complainant  wishes  a  train  to  use  in 
carrying  its  goods,  it  should  make  a  special  contract,  as  is  re- 
lied on  in  this  case  by  the  defendant.     This  would  be  a  good 
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answer  for  the  railway  company,  if  complainant  wanted  an 
early  service  and  there  was  no  train  on  which  coald  render 
the  service.  But  it  is  not  for  either  defendant,  with  the 
present  train  on,  amply  able  to  take  complainant's  goods,  to 
decline  only  upon  the  ground  of  the  special  agreement. 

After  a  careful  consideration  of  the  assignments  of  error 
raising  the  question  as  to  legal  effect  of  this  agreement  upon 
the  carrier  duty  of  the  railway  company,  we  hold  that  they 
are  not  well  taken,  and  they  are  overruled. 

There  remains  open  now  only  the  assignme^ht  of  error  upon 
the  action  of  the  chancellor  in  sustaining  the  demurrer  to  the 
cross-bill.  In  arguing  this  assignment,  the  cross-complainant 
overlooks  the  fact  that  the  real  controversy  in  this  cause  is 
between  the  Memphis  News  Publishing  Company  and  the 
railway  company.  It  was  a  proper,  but  by  no  means  a  nec- 
essary, party  to  this  suit.  No  relief  was  asked  against  the 
Commercial  Publishing  Company.  Complainant  sought  a 
remedy  alone  against  the  railway  company,  and  this  remedy 
would  have  been  applied  as  effectually  without,  as  with,  the 
former  company  a  party  defendant;  and  the  defense  of  the 
railway  company,  if  sound  in  law,  was  maintainable  even  if  it 
stood  alone.  This  company  has  been  paid  all  it  is  entitled  to» 
and  is  claiming  nothing  for  past  service.  This  being  so,  we 
know  of  no  principle  upon  which  the  cross-complainant  can  in 
this  suit  work  out  any  equity  against  complainant,  if  it  has 
any;  for  on  this  cross-bill  it  is  in  the  attitude  it  would  be  in 
if,  not  a  party  to  this  suit,  it  had  filed  an  independent  bill, 
and  asked  the  court  to  grant  it  relief  before  giving  a  decree  in 
favor  of  the  Morning  News  Publishing  Company  against  the 
railway  company.  It  would  hardly  be  insisted  that  such  a 
bill  could  be  maintained.  Nor  do  we  think  the  contention  of 
cross-complainant  that  the  original  complainant  shall  be  com- 
pelled to  account  to  it  for  one-half  of  the  sums  expended  in 
placing  this  train  service  on  a  self-sustaining  basis  before 
being  let  into  its  enjoyment  can  be  maintained  on  other 
grounds. 

First.  We  think  it  would  be  impracticable  to  state  an 
account  that  would  do  equal  justice  to  the  parties.  While  it 
would  be  easy  to  ascertain  the  amount  of  money  expended 
and  the  value  of  the  service  rendered  in  fostering  this  train 
by  cross-complainant,  yet  it  would  be  impossible  to  ascertain 
the  kind  or  the  value  of  the  advantages  derived  by  it  from  this 
enterprise.  Certainly  the  worth  of  this  advantage  should  be 
taken  into  account. 

Second.  If  bound  to  contribute  at  all,  we  think  the  Morn- 
ing News  Publishing  Company  could  only  be  required  to  do  so 
to  the  extent  of  its  proportional  part  of  the  same;  all  other 
shippers  who  have  availed  themselves  of  this  service  being: 
equally  liable  to  contribution. 

Third.  Having  held,  however,  that  the  duty  of  a  common 
carrier  attached  from  the  establishment  of  this  train  service. 
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it  follows  that  every  shipper  who  made  a  timely  and  proper 
tender  of  freight  was  entitled-  to  its  benefit,  as  long  as  there 
was  accommodation  for  his  freight,  without  regard  to  the 
connection  between  the  railway  company  and  other  shippers. 
All  other  things  being  equal,  the  company  was  bound  to  accept 
and  make  prompt  delivery  of  the  goods  so  tendered.  Neither 
the  company  nor  a  third  party  could  impose  as  a  condition 
for  acceptance  and  delivery  that  complainant  should  agree  to 
share  a  burden  voluntarily  assumed  by  this  third  party.  No 
more  can  either  demand  at  this  day  that  this  burden  shall 
now  be  divided  as  a  condition  precedent  to  the  railway  com- 
pany's discharging  its  duty. 

However  meritorious  this  claim  of  cross-complainant,  we 
can  see  no  legal  or  equitable  ground  on  which  it  can  be  vested. 
The  assignment  is  therefore  overruled. 

The  decree  of  the  chancellor  is  in  all  things  affirmed. 


Atchison,  T.  &  S.  F.  Ry.   Co.  v.  Parry. 

{Supreme  Court  of  Kansas^  July  lOy  190,^.) 

r73Pac.  Rep.  105.] 

Sick  Passengers — Care  Due  from  Carrier. 

It  is  the  duty  of  a  carrier  of  passengers  to  exercise  reasonable  and 
ordinary  care  in  looking  after  and  protecting"  one  who  becomes  sick  or 
nnconscioas  while  a  passenger.  Whether  such  care  has  been  exercised 
is  ordinarily  a  question  of  fact  for  the  jury. 

Negligence — Proximate  Cause. 

Negligence,  to  be  the  proximate  cause  of  an  injury,  must  be  such  that 
a  person  of  ordinary  caution  and  prudence  would  have  foreseen  that 
some  injury  would  likely  result  therefrom,  not  that  the  specific  injury 
would  result.  The  question  whether  negligence  is  the  proximate  cause 
of  an  injury  is  ordinarily  one  of  fact  for  the  jury. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  from  District  Court,  Harvey  County;  M. 
P.  Simpson,  Judge. 

Action  by  Alice  M.  Parry  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     A£Brmed. 

A.  A.  Hurd  and  C  S.  Bowman,  for  plaintiff  in  error. 
John  J.  Hildreth,  for  defendant  in  error. 

CUNNINGHAM,  J.  Robert  Parry  was  a  passenger  on  the 
Santa  Fe  Railway  going  from  Purcell,  Ind.  T.,  to  Denver, 
Colo.  In  making  this  journey  he  was  required  to  change 
cars  at  Newton,  Kan.  As  the  train  approached  Newton,  and 
a  mile  or  two  south  of  it,  the  conductor  observed  that  Parry 
was  ailing  with  something  that  looked  to  him  like  a  fit.  He 
noticed  that  Mr.  Parry  ''was  straightened  out,  and  his  limbs 
was  stiff  and  jerking.  He  was  frothing  at  the  mouth,  and  his 
eyes  looked  glaring  and  starry,  just  like  a  man  that  had  a 
fit."     When  the  train  arrived  at  Newton,    Mr.  Parry  seemed 
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to  be  recovering,  but  had  not  entirely  regained  consciousness, 
and  the  conductor  was  unable  to  get  any  response  when  he 
tried  to  converse  with  him.  The  conductor  called  the  depot 
master,  who,  with  the  assistance  of  the  porter,  removed  Mr. 
Parry  from  the  train;  the  depot  master  being  informed  by  the 
conductor  of  the  condition  of  the  passenger,  and  requested  to 
take  care  of  him,  and  see  that  he  was  put  upon  the  right  train 
to  take  him  to  his  destination,  which  train  was  to  leave  in 
about  four  hours.  After  the  passenger  was  removed  from  the 
train,  he  was  left  in  the  care  of  the  depot  master,  the  porter 
going  to  his  other  duties.  The  depot  master  tried  to  talk 
with  him,  but  elicited  nothing  but  groans,  mutterings,  and 
unintelligible  replies.  It  seemed,  however,  to  the  depot 
master  that  he  desired  to  go  his  own  way  without  any  assist- 
ance, so  that,  after  helping  him  on  with  his  coat,  he  was 
allowed,  after  about  five  or  ten  minutes,  to  take  his  own 
course,  without  further  attention,  the  depot  master  supposing 
that  he  had  been  drinking,  and  desired  to  go  where  he  could 
procure  liquor.  The  next  seen  of  him  was  about  four  hours 
after  his  removal  from  the  train,  at  a  point  about  five  miles 
south  of  Newton,  where,  having  lain  down  upon  the  railway 
tracks,  he  was  run  over  by  a  south-bound  train  and  killed. 
The  negligence  counted  up  ^n  by  the  plaintiff,  his  widow,  as  a 
ground  for  recovery,  was  that  the  company  failed  to  exercise 
a  proper  degree  of  caution  and  care  in  looking  after  Mr.  Parry 
after  he  was  removed  from  the  train  in  an  unconscious  and 
irresponsible  condition  of  mind  and  body.  The  jury  returned 
a  general  verdict  in  favor  of  the  defendant  in  error,  and  also 
answered  special  questions  submitted  to  them,  among  which 
are  the  following:  ''(7)  What  was  his  appearance  and  condi- 
tion, mentally  and  physically,  on  his  arrival  at  Newton? 
Ans.  Recovering  from  a  convulsion,  and  partially  unconscious. 
(8)  Did  J.  W.  Anderson,  the  depot  master,  at  Newton,  of  the 
defendant,  take  charge  of  the  deceased  upon  his  arrival  at 
Newton?  Ans.  He  did."  '^(10)  Does  said  Anderson  possess 
the  common  and  ordinary  capabilities,  judgment,  and  pru- 
dence of  men  and  persons  generally?  Ans.  We  think  so. 
(11)  About  how  long  did  said  Anderson  keep  charge  of  said 
deceased?  Ans.  Five  to  ten  minutes.''^  **(iO  When  said 
Anderson  ceased  to  care  for  the  deceased,  did  Anderson  be- 
lieve that  the  deceased  had  sufficient  strength  and  conscious- 
ness to  take  care  of  himself?  Ans.  He  claimed  so.  (16)  At 
the  time  Anderson  ceased  to  care  for  the  deceased,  did  he 
think  or  contemplate  that  deceased  would  wander  away,  and 
afterwards  get  into  a  place  of  danger  and  lose  his  life?  Ans. 
No.''  The  railroad  company  demurred  to  the  plaintiff's  evi- 
dence, which  was  overruled.  It  also  moved  for  judgment  in 
its  favor  upon  the  special  findings.  This  was  overruled,  and 
judgment  entered  for  plaintiff  upon  the  general  verdict. 

The  railway  company  here  insists  that  the  judgment  against 
it  was  erroneous,  first,  because  there  was  no  evidence  showing 
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any  cnlpable  negligence  on  the  part   of  lany  of  its  agents  or 
servants;  second,  if  there  was,  that  such  negligence  was  not 
the  proximate  cause  of  the  injury.     The  principles  to   which 
we  must  look  for  a  solution   of  these  questions  are  neither 
novel  nor  intricate.     Parry  was  a  passenger,  not   only   while 
on  the  train,  but  after  his   arrival   at  Newton.     Through   no 
fault  of  his,  he  was  in  such  a  condition  of  mind  and  body  as 
to  be  unable  to  care  for  himself  by  reason  of  the  sudden  sick- 
ness which  had  overtaken  him.     The  duty  of  a  carrier  of  pas- 
sengers under  such  circumstances  is  announced  in  the  syllabus 
in  A.  T.  &  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543.  6  Pac.  877,  52 
Am.  Rep.  543,  in  the  following  language:     *' Where  an  un- 
attended passenger,  after  entering  upon   a  journey,  becomes 
sick  and  unconscious  or  insane,  it  is  the  duty  of  the  railroad 
company  to  remove  him  from  the  train,  and  leave   him   until 
he  is  in  a  fit  condition  to  resume  his  journey,  or  until  he  shall 
obtain  the  necessary  assistance  to  take  care  of  him  to  the 
end  of  bis  journey.     The  duty  of  a  railroad  company  to  such 
a  passenger  does  not  end  with  his  removal  from  the  train,  but 
it  is  bound  to  the  exercise  of  reasonable  and  ordinary  care  in 
temporarily  providing  for  his  protection  and  comfort."     The 
loUowing  language  is  found  in  the  opinion:     '^The  duty  of 
the  railroad  company,  however,  with  respect  to  Weber,  did 
not  end  with  his  removal  from   the  train.     He   was   uncon- 
scious, and  unable  to  take  care  of  himself.     The  company 
could  not  leave  him  upon  the  platform  helpless,  exposed,  and 
without  care  or  attention.     It  was  its  duty  to  exercise  reason- 
able care  and  diligence  to  make  temporary  provision  for  his 
protection  and  comfort.     As  was  said   by  the  learned  court 
who  tried  the  cause:     *Of  course,  the  carrier  is  not  required 
to  keep  hospitals  or  nurses  for  sick  or  insane  passengers;  but 
when  a  passenger  is  found  by  the  carrier  to  be  in  such  a  help- 
less condition,  it  is  the  duty  of  the  carrier  to  exercise  the  rea- 
^nable  and  necessary  offices  of  humanity  toward   him   until 
some  suitable  provision  may  be  made.'  '*     Whether  or  not  the 
depot  master  discharged  tHis  duty  to  its  required   measure  in 
this  case  was  a  question  for  the  jury  to  determine.     The  jury 
does  determine  that  he  possessed  the  common  and  ordinary 
'Capabilities,  judgment,  and  prudence  of  men   generally,  and 
that  at  the  time  he  ceased  to  look  after  Parry  he  thought  that 
deceased  bad  sufficient  strength  and  consciousness  to  take 
care  of  himself,  and  did  not  contemplate  that  he  would   wan- 
-deraway  into  a  place  of  danger.     We  think,  however,    that 
this  hardly  shows  affirmatively  that   degree  of  care  commen- 
surate with  the  duty  resting  upon   the  company.     It  is  not 
thus  made  to  appear  that  reasonable  and  ordinary  care  in 
providing  for  the  safety  of  the  deceased  was  exercised,  whereas 
by  the  general  verdict  it  does  appear  that  such  care   was  not 
exercised. 

2.  It  is  further  contended  that,  even  though  the  depot 
master  was  negligent  in  his  manner  of  treatment  of  the 
<leceased,  such  negligence  was  not  the  proximate  cause  of  the 
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death;  that  no  reasonably  prudent  man  would  have  foreseen 
that  Parry  would  have  wandered  away  for  a  distance  of  five 
miles,  and  have  laid  down  or  fallen  upon  the  track  in  such  a 
place  and  position  that  he  would  be  run  over  by  the  train,  and 
thus  killed ;  and  that  the  company,  therefore,  was  not  required 
to  guard  against  so  improbable  a  result.  Negligence,  to  be 
the  proximate  cause  of  an  injury,  must  be  such  that  a  person 
of  ordinary  caution  and  prudence  would  have  foreseen  that 
an  injury  would  likely  result  therefrom ;  not  that  the  specific 
injury  would  result,  but  an  injury  of  some  character.  '^  'It  is 
not  necessary,'  say  the  Supreme  Court  of  Minnesota,  follow«- 
ing  the  Supreme  Judicial  Court  of  Massachusetts,  'that  the 
injury,  in  the  precise  form  in  which  it  in  fact  resulted,  should 
have  been  foreseen.  It  is  enough  that  it  now  appears  to  have 
been  a  natural  and  probable  consequence. '  In  other  words, 
it  is  not  necessary  to  a  defendant's  liability,  after  his  negli* 
gence  has  been  established,  to  show,  in  addition  thereto, 
that  the  consequence  of  his  negligence  could  have  been  fore- 
seen by  him;  it  is  sufficient  that  the  injuries  are  the  natural, 
though  not  the  necessary  and  inevitable,  lesult  of  the  negli* 
gent  fault."  Thompson's  Com.  Law  of  Neg.  §  59.  It  here 
appears  that  the  place  where  the  depot  master  permitted 
Parry  to  go  by  himself  was  near  a  street  crossing  over  which 
tracks  were  laid  along  which  trains  passed.  It  was  a  place  of 
danger  to  one  not  in  the  possession  of  his  faculties;  a  place 
where  the  depot  master  might  reasonably  have  apprehended 
that  harm  of  some  sort  would  come  to  Parry  in  his  then  con- 
dition. So  that,  although  he  wandered  for  four  hours,  and 
was  run  over  five  miles  from  this  place,  the  act  of  the  depot 
master  in  permitting  him  to  go  was  no  less  the  proximate 
cause  of  his  death  than  it  would  have  been  if  it  had  occurred 
within  a  short  distance  and  a  few  moments.  At  most,  the 
question  whether  the  negligence  of  the  depot  master  was  the 
proximate  cause  is  one  upon  which  the  minds  of  different  par- 
ties might  reasonably  disagree,  and,  such  being  the  case,  and 
the  whole  matter  having  been  submitted  to  a  jury  under 
proper  instructions,  and  it  having  found  that  it  was,  we  may^ 
not  disregard  these  findings  of  fact.  We  are  of  the  opinion 
that  upon  both  questions  there  was  sufficient  evidence  to  go 
to  the  jury,  and  to  sustain  the  general  finding  in  favor  of  the 
defendant  in  error. 
The  judgment  will  be  affirmed.     All  the  Justices  concurring. 


Missouri  Pac.  Ry.  Co.  v.  L.  Newberger  &  Bro. 

{Supreme  Court  of  Kansas^  July  tOy  /goj,) 

[73  Pac.  Rep.  57.1 

Carriers— Liability  for  Freight— Destruction  after  Arrival. 

In  the  absence  of  a  special  contract,  a  carrier  is  liable  for  loss  by  lire,, 
without  its  ne^rHgence,  of  goods  shipped,  after  their  arrival,  but  before- 
the  consignee  has  reasonable  time  for  inspection  and  removal. 
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In  Banc.  Error  from  District  Court,  Reno  County ;  M.  P. 
Simpson,  Judge. 

'  Action  by  L.  Newberger  &  Bro.  against  the  Missouri  Pa- 
cific Railway  Company.  Judgment  for  plaintiffs.  Defendant 
brings  error.     A£Brmed. 

J.  H.  Richards  and   C.  E.   Benton  (Prigg  &  Williams,  of 
counsel),  for  plaintiff  in  error. 
Vandeveer  &  Martin,  for  defendants  in  error. 

PER  CURIAM.  This  is  the  second  time  this  litigation 
has  been  before  us.  Railway  Co.  v.  Newberger,  65  Pac.  655. 
On  the  second  trial  the  jury  found  that  the  special  contract 
set  up  by  the  railroad  company,  and  purporting  to  limit  its 
liability,  was  not  consented  to  by  the  consignees,  and  in  effect 
that  it  was  without  validity.  The  other  issue  was  found  in 
favor  of  the  railroad  company;  that  is,  that  the  fire  was  not 
occasioned,  and  the  goods  shipped  were  not  destroyed, 
through  the  negligence  of  the  railroad  company.  The  general 
verdict,  on  a  trial  involving  the  extraordinary  liability  of  the 
railroad  company,  was  in  favor  of  the  shippers.  The  extra- 
ordinary liability  of  a  carfier  of  goods  extends,  not  onlv  dur- 
ing transit  to  destination,  but  also  until  the  consignee  has  a 
reasonable  time  thereafter  to  inspect  and  remove  the  goods 
during  business  hours.  Railroad  Co.  v.  Maris,  16  Kan.  333 ; 
Railway  Co.  v.  Grocery  Co.,  55  Kan.  5^5,  40  Pac.  899.  A 
finding  was  made  by  the  jury  that  a  reasonable  time  for  in- 
spection and  removal  was  not  afforded  the  consignees  after 
the  arrival,  and  before  the  destruction,  of  the  goods.  No 
question  is  made  as  to  the  sufficiency  of  the  evidence  to  sup- 
port the  findings  and  verdict,  as  the  motion  for  a  new  trial 
once  filed  was  withdrawn.  It  is  now  claimed  that  the  last 
inquiry  was  limited  to  the  mere  question  of  negligence,  and 
that  the  former  opinion  so  indicated.  An  expression  of  that 
kind  does  appear  in  the  opinion,  but  it  appears  from  the 
pleadings  and  the  proceedings  that  the  question  whether  the 
lailroad  company  was  liable  as  an  insurer,  or  whether  its  lia- 
bility was  limited  by  an  alleged  contract,  was  submitted  at 
the  first  trial,  and  it  is  manifest  that  it  was  also  tried  and 
determined  in  the  second  trial.  In  view  of  these  facts,  it  can- 
not be  held  that  the  parties  are  confined  to  the  mere  matter 
of  negligence. 

The  only  question  presented  is  whether  there  should  have 
been  judgment  upon  the  special  findings;  and  assuming,  as 
we  must,  that  the  instructions  submitting  the  case  were  cor- 
rect, and  that  the  evidence  did  sustain  the  findings  made,  it 
must  be  held  that  no  error  was  committed  in  denying  the 
company's  motion  for  judgment  on  the  special  findings,  or  in 
giving  the  judgment  that  was  rendered. 

Afi^med. 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Orton. 

{Supreme  Court  of  Kansas^  July  lo^  1903,) 

[73  Pac.  Rep.  63.] 

Carriers — Injury  to  Passenger — Cinder  from  Loconnotive— Negligence. 
A  carrier  is  not  liable  for  injury  to  a  passenger  from  a  cinder  from 
the  locomotive  coming-  through  an  open  door  of  a  car,  tbe  locomotive 
being  in  good  repair  and  equipped  with  the  best  spark  arrester,  and 
being  properly  and  skillfully  managed  and  operated,  and  the  proof 
not  warranting  a  finding  of  culpable  negligence  in  the  carrier's  hav- 
ing the  door  open. 

In  Banc.  Error  from  District  Court,  Neosho  County;  L. 
Stillwell,  Judge. 

Action  by  Fred  Orton  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 

W.  R.  Cline  and  H.  P.  Farrelly,  for  defendant  in  error* 

PER  CURIAM.  Action  by  Fred  Orton  to  recover  for  in- 
juries sustained  while  he  was  ridin*g  on  an  excursion  train* 
The  cars  were  greatly  crowded,  the  seats  were  occupied,  and 
many  were  standing  in  the  aisles.  Orton  passed  through  the 
train,  looking  for  a  seat,  and,  finding  none,  he  stopped  in  the 
door  of  a  car,  and  while  standing  there  a  cinder  struck  him  in 
the  eye,  causing  a  severe  injury.  The  verdict  was  in  favor  of 
Orton,  but  the  jury  found  that  the  engine  of  the  train  was  in 
good  repair,  and  was  supplied  with  the  best  known  appliances 
to  prevent  the  escape  of  cinders;  that  the  engineer  in  charge 
was  both  competent  and  skillful,  and  so  was  the  fireman;  and 
that  the  engine  was  being  properly  and  skillfully  managed  and 
operated  at  the  time  the  injury  occurred.  The  findings, 
therefore,  acquit  the  company  of  all  negligence  as  to  the  con- 
struction of  the  locomotive  and  its  management  and  opera- 
tion. ^,^ 

The  only  other  charge  of  negligence  was  in  failing  to  keep 
closed  the  door  of  the  coach  wherein  the  plaintiff  was  riding. 
The  rules  of  the  company,  it  is  true,  required  that  the  doors 
be  kept  closed;  but  the  opening  and  closing  of  the  doors  and 
windows  of  cars  is  not  fully  within  the  control  of  the  com- 
pany or  its  employees.  Passengers  pass  from  one  coach  to 
another,  and  hence  the  doors  are  frequently  opened.  They 
are  also  frequently  opened  by  passengers  for  purposes  of 
ventilation.  The  mere  fact  that  a  cinder  comes  in  at  a  door 
or  window  and  strikes  a  passenger  is  not  evidence  of  negli- 
gence. Cinders  come  into  cars  and  into  contact  with  pas- 
sengers, whether  they  are  sitting  or  standing.  Orton  might 
have  been  struck  as  readily  if  he  had  been  occupying  an  end 
seat  as  when  standing.  As  the  appliances  were  of  the  best, 
and  the  operation  and  management  proper  and  skillful,  the 
presumption  of  negligence  does  not  obtain  in  favor  of  the  pas- 
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senger  as  it  otherwise  might  have  done.  In  view  of  the  ex- 
cellent condition  and  skillful  operation  of  the  locomotive,  the 
company  was  no  more  responsible  for  the  accident  than  if  the 
cinder  had  come  from  a  steam  thresher  operated  in  proximity 
to  the  railroad.  From  the  record  we  cannot  say  that  there 
was  soch  proof  as  warranted  a  finding  of  culpable  negligence 
with  respect  to  the  open  door.  For  that  reason  we  are  of  the 
opinion  that  the  motion  for  a  new  trial  should  have  been  sus* 
tained,  and  therefore  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


Carroll  v.  Charleston  &  S.  R.  Co. 

{Supreme  Couri  of  South  Carolina^  March  94^  J903.) 

[43  S.  K.  Rep.  870.] 

Carriers— Degree  of  Care — Question  for  Jury. 

Whether  a  carrier  has  exercised  the  care  required  of  him  by  law  is  a 
question  for  the  jury  to  decide  upon  the  facts,  an  1  an  instruction  that 
the  carrier  owes  to  a  passeng'er  the  grreatest  care  to  save  him  from  harm, 
and  whether  the  carrier  has  ezerci^d  the  de^^ree  of  care,  depends  upon 
the  circumstances,  and  on  the  jury*s  conception  of  what  was  the  hig^h- 
est  degree  of  care,  and  whether  it  was  exercised,  is  not  erroneous,  as 
leaving  the  jury  to  determine  for  themselves  what  was  in  fact  care. 

Care  Required  of  Passenger.* 
A  passengrer  is  only  held  to  the  exercise  of  ordinary  care. 

New  Trisi. 

Where  the  reasons  assig^ned  for  ordering*  a  new  trial  relate  to  the 
facts,  the  Supreme  Court  cannot  interfere  with  the  decision  made. 

Appeal  from  Common  Pleas  Circuit  Court  of  Orangeburfs: 
County;  Gage,  Judge. 

Action  by  Annie  B.  Carroll  against  the  Charleston  &  Sea-^ 
shore  Railroad  Company.  Judgment  for  plaintiff,  and  defends 
ant  appeals.     Affirmed. 

Mordecai  &  Gadsden,  for  appellant. 
Mitchell  &  Smith,  for  respondent. 

POPE,  C.  J.  The  action  was  for  damages.  At  the  trial  at 
Orangeburg,  at  May  term  of  court,  1902,  the  verdict  of  the 
jury  was  in  favor  of  plaintiff.  On  motion  of  defendant  the 
circuit  judge  required  the  plaintiff  to  remit  $3,000  of  her  ver- 
dict. This  was  done.  Defendant  then  appealed  to  this  court 
on  four  grounds.  These  grounds  virtually  raised  two  que&r 
tions.  The  questions  are:  Was  the  circuit  judge  in  error  in 
his  charge  to  the  jury?  Did  the  circuit  judge  err  in  only 
granting  a  new  trial  nisi.^ 

Before  going  into  an  examination  of  these  questions,  it  may 
be  as  well  to  give  a  brief  recital  of  the  salient  facts  underlying 
this  contention.  The  plaintiff,  in  the  year  1898  (in  July),  at 
the  request  of  defendant,  with  a  number  of  others  residing  in 

•Sec  Barker  v,  Ohio  River  R.  Co.  (W.  Va.),  4  R.  R.  R.  132,   27  Am.    & 
Mg.R.Cas,  N.  S  ,  132. 
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the  city  of  Charleston,  became  a  passenger  on  the  lines 
operated  by  the  defendant  to  the  Isle  of  Palms,  where  a  dance 
was  had.  The  party  embarked  at  the  Isle  of  Palms  for  the 
city  of  Charleston,  traveling  to  Mt.  Pleasant,  S.  C,  on  the 
electric  railway  of  the  defendant.  At  Mt.  Pleasant  the  pas- 
sengers over  the  wharf  of  the  defendant  were  to  be  received 
on  board  a  small  steamer  operated  by  the  defendant  to  the 
city  of  Charleston.  It  was  about  the  hour  of  i  :30  at  night 
that  the  party  left  the  electric  car  of  the  defendant  and  started 
across  the  wharf  to  the  steamer.  When  on  the  wharf  the 
party  started  to  embark  on  the  steamer,  but  Miss  Annie  Car- 
roll, while  no  lights  were  burning  on  the  said  wharf,  with  no 
one  to  guide  them,  fell  into  a  hole  in  said  wharf,  down  into 
the  deep  water  underneath  said  wharf,  where  the  current  was 
very  strong,  and  was  only  saved  from  drowning  by  the  heroic 
conduct  of  a  Mr.  Marshall  and  Mr.  Paine,  who  plunged  into 
the  water  in  utter  darkness,  and  rescued  her  from  death.  She 
claims  that  she  received  physical  injuries  from  which  she  has 
never  recovered,  paying  to  one  physician  for  attention  to  her 
some  $2!;6,  besides  having  gone  north  to  consult  medical 
authority.  Her  case  was  twice  tried  in  the  city  of  Charleston, 
but  mistrials  were  ordered  because  of  the  inability  of  the 
juries  to  agree.  Therefore,  on  application,  her  action  was 
transferred  to  the  county  of  Orangeburg  for  trial.  At  this 
trial  both  sides  introduced  much  testimony.  The  testimony 
offered  by  the  plaintiff  tended  to  prove  her  cause  of  action, 
while  that  of  defendant  tended  to  show  that  there  were  lights 
burning  on  the  night  of  the  accident,  and  also  that  the 
defendant  had  the  hole  in  the  wharf  barricaded  so  as  to  pre- 
vent any  one  falling  through,  and  also  testimony  was  offered 
tending  to  belittle  the  injury  of  plaintiff.  On  these  issues 
the  testimony  was  submitted  to  the  jury,  and,  after  the  charge 
of  his  honor,  the  jury  rendered  a  verdict  for  plaintiff  for  $9,000. 
On  defendant's  motion,  however,  the  circuit  judge  ordered  a 
new  trial  unless  plaintiff  remitted  $3,000  of  the  verdict,  which 
was  done  by  her.  Judgment  was  entered  for  $6,000.  There- 
upon defendant  appealed,  as  before  remarked.  We  will  re- 
produce just  here  the  exceptions: 

"First.  His  honor  erred  in  charging  the  jury:  'Whether 
or  not  in  any  case  a  party  has  exercised  the  degree  of  care 
required  of  them  depends  upon  all  circumstances  of  the  case 
— depends  upon  the  place,  the  situation,  what  was  done  and 
what  was  left  undone;  and  above  all,  gentlemen,  depends 
upon  the  jury's  conception;  for  at  last  it  rests  with  the  jury* 
you  see — depends  at  last  upon  the  jury's  conception  of  what 
is  care  and  what  is  the  highest  degree  of  care,  and  depends 
upon  the  jury's  conception  of  what  was  done  then  and  there;' 
whereas  the  degree  of  care  required  of  a  railroad  company  is 
fixed  by  law,  and  the  sole  question  for  the  jury  to  decide  was 
whether  the  acts  performed  by  the  company  measured  up  to 
that  degree  of  care  required  by  law;  and  it  was  improper  for 
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the  circuit  judge  to  leave  the  legal  liability  of  the  company 
as  to  the  degree  of  care  performed  by  it  to  a  jury's  concep- 
tion of  what  is  care  and  what  is  the  highest  degree  of  care. 
"Second.  His  honor  erred  in  charging  the  jury:  *  Whether 
or  not  in  any  case  a  party  has  exercised  the  degree  of  care 
required  of  them  depends  upon  the  circumstances  of  the  case 
— depends  upon  the  situation,  place,  what  was  done  and  what 
was  left  undone;  and  above  all,  gentlemen,  depends  upon  the 
jury's  conception — for  at  last  it  rests  with  the  jury,  you  see 
— depends  at  last  upon  the  jury's  conception  of  what  is  care 
and  what  is  the  highest  degree  of  care,  and  depends  upon  the 
jury's  conception  of  what  was  done  then  and  there;'  whereas, 
the  liability  of  the  defendant  does  not  depend  upon  the  jury's 
conception  of  what  was  done  then  and  there,  but  the  jury 
should  have  been  instructed  that  whether  or  not  the  com- 
pany was  negligent,  as  alleged,  depends  upon  the  testimony 
introduced  before  them  as  to  what  was  done  then  and  there 
by  the  company. 

"Third.  His  honor,  Judge  Gage,  having  found  in  his  order 
granting  a  new  trial  nisi,  that  there  was  no  testimony  to  war- 
rant the  exaction  of  punitive  damages,  that  there  was  no 
proof  of  damage  to  bone  or  tissue,  and  that  there  was  no  proof 
in  the  case  that  the  plaintiff  was  permanently  injured,  should 
have  found,  as  a  matter  of  law,  that  the  verdict  of  $9,000  was 
excessive,  and,  having  so  found,  as  a  matter  of  law,  have 
granted  the  motion  of  the  defendant  for  a  new  trial. 

"Fourth.  The  circuit  judge;  having  found  in  his  order 
granting  a  new  trial  that  there  was  no  testimony  to  warrant 
the  exaction  of  punitive  damages,  and  that  there  was  no  proof 
in  the  case  that  thtf  plaintiff  was  permanently  injured,  should 
have  found,  as  a  matter  of  law,  that  the  verdict  of  $9,000  was 
excessive,  and,  having  so  found,  it  was  an  abuse  of  legal  dis- 
cretion vested  in  the  circuit  judge  not  to  have  granted  a  new 
trial  for  excessive  damages,  instead  of  simply  requiring  a  re- 
daction of  $3,000  in  said  verdict." 

As  to  the  first  two  exceptions,  we  may  remark  that  they 
furnish  an  apt  illustration  of  the  rule  of  this  court  that  it  is 
better  to  give  a  construction  of  the  whole  charge,  rather  than 
pass  upon  extracts  from  the  charge  embodied  in  exceptions. 
It  is  but  an  act  of  sheer  justice  to  the  judge  that  his  whole 
charge  should  be  considered.  Of  course,  it  was  not  the  pur- 
pose of  the  appellant  to  seem,  even,  to  do  an  injustice  to  the 
circuit  judge,  yet  that  would  be  the  effect  in  this  instance; 
for,  when  what  the  trial  judge  did  charge  the  jury  is  ex- 
amined, it  will  readily  appear  that  in  the  language  quoted  in 
the  exceptions  we  are  now  considering  the  circuit  judge  was 
endeavoring  to  impress  their  minds  with -the  solemn  truth 
that  under  our  Constitution  the  jurors  are  made  the  judges  of 
the  facts.  To  reach  a  righteous  conclusion,  their  conceptions 
as  to  what  the  testimony  really  discloses  must  necessarily 
govern  them.  The  language  of  his  charge,  in  truth,  was  as 
follows: 
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''Now,  the  allegation  of  the  complaint  is  that  the  relation- 
ship which  existed  between  these  two  parties,  the  plaintifi» 
Miss  Carroll,  and  the  defendant,  the  Seashore  Railroad  Com- 
pany, was  the  relationship  of  carrier  and  passenger;  that  is 
to  say,  that  she  was  a  passenger  upon  its  train,  and  that  for 
a  price  it  undertook  to  carry  her  from  a  point  called  the  'Isle 
of  Palms'  to  the  city  of  Charleston,*  and  that  the  way  lay 
along  an  electric  railway  track  for  a  distance  until  they 
reached  the  sea,  and  then  off  the  railway  onto  a  wharf,  and 
from  the  wharf  on  a  boat  to  the  city  of  Charleston.  Now,  the 
allegation  of  the  complaint  is  that  on  this  way,  to  wit*  be- 
tween the  time  that  she  left  the  electric  car  and  the  going- 
upon  the  boat,  between  those  two  points,  to  wit,  upon  the 
wharf,  her  allegation  is  that  she  was  injured,  and  that  injury 
resulted  from  the  wrongful  act  of  the  railroad  company.  If 
you  are  satisfied,  gentlemen,  from  the  testimony,  that  the  re- 
lationship between  the  parties  was  that  of  passenger  and  car- 
rier, then  the  next  inquiry  is  one  of  law,  and  is  this:  what 
obligation  does  the  law  put  upon  carriers  of  passengers  for 
hire?  When  that  relationship  is  once  established — the  rela- 
tionship of  passenger  and  carrier — what  obligation  does  the 
law  cast  upon  each  one  of  the  parties  in  that  relation?  As 
I  told  you,  that  is  the  question  of  law  in  the  case,  and  our 
courts  have  held  that,  where  that  relationship  is  established, 
then  the  law  casts  upon  the  person  who  carries,  called 
the  'carrier,*  the  highest  degree  of  care  with  reference  to  the 
passenger  carried.  Now,  that  is  simple  enough.  That  is  the 
law  of  the  case.  Now,  what  is  the  fact?  The  fact  for  you  to 
determine  is  whether  or  not,  under  the  particular  circum- 
stances on  that  day,  then  and  there,  the  rafilroad  company  did 
exercise  towards  this  lady  that  degree  of  care.  If  it  did  exer- 
cise that  degree  of  care,  it  has  fulfilled  the  obligation  of  the 
law,  and  should  go  acquitted.  If  it  did  not  act  up  to  that 
degree  of  care,  and  the  jury  is  to  fix  that  degree  of  c^e,  then 
you  are  prepared  to  take  one  step  further.  But  before  I  go 
that  step,  gentlemen,  let  me  stop  and  ask  you  how  you  are 
to  fix  the  fact  whether  or  not  the  railroad  company  have 
come  up  to  the  degree  of  care  prescribed  by  the  law?  You 
are  to  fix  it,  gentlemen,  with  reference  to  your  own  concep- 
tion of  duty,  and  your  own  conceptions  of  what  is  right  and 
proper  in  any  case.  Whether  or  not  in  any  case  a  party  has 
exercised  the  degree  of  care  required  of  them,  depends  upon 
all  the  circumstances  of  the  case ;  depends  upon  the  place,  the 
situation,  what  was  done  and  what  was  left  undone,  and  above 
all,  gentlemen,  depends  upon  the  jury's  conception — for  at 
last  it  rests  with  the  jury,  you  see — depends  at  last  upon  the 
jury's  conception  of  what  is  care  and  what  is  the  highest 
degree  of  care,  and  depends  upon  the  jury's  conception  of 
what  was  done  then  and  there.  One  man  may  look  at  a  trans- 
action, and  say  that  that  transaction  is  careful;  another  man 
may  look  at   it  and  say  that  transaction  was  not  carefuL 
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Now,  the  object  of  the  law  is  that  these  twelve  men,  set  apart 
here  to  try  this  case,  should  put  together  their  joint  judg- 
ment, and  come  to  a  right  conclusion  as  to  whether  or  not,  on 
the  day  mentioned  here,  under  all  the  circumstances  detailed 
before  the  jury  of  time,  place,  and  circumstance,  whether  or 
not  the  defendant  came  up  to  or  fell  short  of  the  care  required 
of  him  by  the  law.  I  say,  if  you  find  it  did,  that  ends  the 
case,  and  you  must  find  for  the  defendant.  If  you  find  it  did 
not,  then  you  go  one  step  further,  and  ascertain  if  the  defend- 
ant, the  railroad  company,  did  fall  short  of  the  care  required 
by  law,  did  that  lead  to,  as  a  natural  consequence  and  to  be 
expected  consequence,  the  transaction  here  under  considera- 
tion, to  wit,  did  it  lead  to  the  falling  of  the  lady  through  the 
bole? 

''Now,  the  plaintifi  undertakes,  gentlemen,  as  they  were 
bound  to  do  in  their  complaint,  to  designate  specifically  in 
what  particulars  the  railroad  company  fell  short  of  its  care, 
and  it  does  so  in  its  complaint.  Here  is  the  language  of  the 
complaint,  and  the  whole  transaction  is  embiaced  in  this  one 
paragraph:  'That  there  was  no  light  at  all  on  the  wharf,  and 
the  plaintifiE  got  out  on  the  wharf  from  the  car  in  which  she 
was,  and  walked  on  the  wharf  towards  the  steamboat.  That 
as  the  plaintifi  was  walking  towards  the  steamboat,  on  the 
wharf,  in  consequence  of  the  obscurity  and  the  darkness,  she 
fell  into  a  hole  or  opening  that  had  been  left  on  the  wharf 
wholly  unprotected,  and  with  no  light  to  show  where  it  was, 
and  then  and  there  fell  and  went  right  through  down  into  the 
water.'  Now,  the  complaint  specifies,  as  it  was  bound  to  do, 
in  what  two  particulars  the  railroad  company  fell  short  of  its 
duty.  The  first  is  that  there  was  an  opening  there  on  the 
wharf,  and  that  is  an  issue  for  you — was  there  an  opening 
there.?  And,  second,  that  that  opening  was  unlighted,  and 
that  is  an  issue  for  you.  You  have  heard  the  testimony.  You 
are  first  to  decide  was  there  an  opening  there;  you  are 
secondly  to  decide  whether  the  opening  ought  to  have  been 
lighted ;  and,  thirdly,  you  are  to  decide  whether  or  not  it  was 
lighted.  The  allegation  of  the  complaint  is  further  that  the 
opening  was  unguarded.  You  are  first  to  decide  whether  it 
was  unguarded  or  not,  and  you  are  to  decide  whether  or  not  it 
ought  to  have  been  guarded,  because  to  leave  it  unguarded 
was  not  a  breach  of  duty,  gentlemen,  unless,  in  your  judgment* 
it  ought  to  have  been  guarded.  So  in  those  two  issues, 
rightly,  the  light  and  guarding,  there  are  four  issues:  First, 
was  the  hole  lighted?  If  not,  should  it  have  been  lighted? 
Then,  was  the  hole  guarded?  And,  secondly,  should  it  have 
been  guarded?  Now,  if  you  find  those  issues  against  the  rail- 
road company,  your  next  inquiry  is,  was  the  defendant  injured 
thereby?  That  is,  did  the  failure  to  light  the  hole,  if  it  was 
unlighted,  did  the  failure  to  guard  the  opening,  if  it  was  un- 
guarded, were  those  two  things  the  cause — the  proximate 
cause?    And  by  proximate  cause  I  mean  just  what  that  word 
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implies — did  the  event  which  happened,  to  wit,  the  falling 
through  the  opening,  was  that  the  natural  and  to  be  expected 
consequence  of  the  failure  to  light  the  hole,  if  it  was  unlighted, 
and  to  guard  the  hole,  if  it  was  unguarded?  If  it  did,  then 
the  plaintitE's  injury  is  said  to  have  resulted  from  the  failure 
of  the  railroad  company  to  do  what  it  ought  to  have  done, 
and  she  is  entitled  to  damages,  unless,  gentlemen,  unless  the 
defendant  establish  what  they  set  up  in  their  answer;  and 
what  is  that?  They  say  this  in  their  answer:  'That  this 
event,  to  wit,  the  falling  through  the  hole,  was  caused,  not  by 
their  negligence,  but  by  the  plaintifi's  negligence  in  abandon- 
ing the  regular  passageway  leading  from  the  car  to  the  ferry- 
boat, along  which  said  passageway  all  the  other  passengers 
were  proceeding,  and  in  climbing  over  a  pile  of  lumber  which 
had  been  placed  on  the  side  of  the  wharf  for  the  express  pur- 
pose of  guarding  the  public  from  falling  from  said  wharf  into 
the  water.  This  is  denominated,  gentlemen,  'contributory 
negligence,'  and  you  will  apply  to  the  plaintiff  this  test: 
'That  is,  did  the  plaintiff  upon  that  day  exercise  towards  the 
railroad  company  ordinary  care?'  Because  when  an  event 
happens  between  two  persons,  and  one  seeks  to  hold  the  other 
accountable  for  the  consequences  of  that  event,  the  inquiry 
is,  did  either  party,  or  did  both  parties,  do  what  the  law  re- 
quited of  them?  For  instance,  gentlemen,  if  two  men  in 
buggies  collide  upon  the  public  highway,  one  going  one  way 
and  one  the  other,  and  one  demands  damages  at  the  hands  of 
the  other  for  injury  done  him,  the  main  inquiry  is,  what  did 
both  parties  do?  Where  does  the  blame  rest?  And  you  in- 
quire into  the  conduct  of  both  men,  and  ascertain  who  is  to 
blame. 

"Now,  the  rule  of  law  is  that  if  the  event — that  is,  the  fall- 
ing through  the  hole — occurred  as  the  result  of  the  negli- 
gence of  both  sides;  that  is  to  say,  if  this  party  was  negligent, 
and  if  the  negligence  of  both  co-operating  and  concurring, 
like  two  streams  running  into  one,  causes  the  damage,  then 
the  law,  gentlemen,  leaves  them  where  it  finds  them,  and  does 
not  stop  to  apportion  how  much  negligence  one  was  guilty 
of  and  how  much  negligence  the  other  was  guilty  of.  That  is 
the  law,  and  that  law  is  founded  upon  human  experience. 
And  the  reason  of  it  is  this :  Where  an  event  has  happened 
which  is  the  result  of  wrongful  conduct  of  two  parties,  it 
would  be  idle  to  stop  and  ascertain  how  much  of  it  was  caused 
by  the  wrongful  act  of  one  and  how  much  of  it  caused  by  the 
wrongful  act  of  the  other,  because  human  experience  teaches 
41S  when  we  enter  that  field  it  is  so  abstruse  that  a  jury  could 
not  ascertain  with  any  reasonable  certainty  as  to  how  the 
event  occurred,  and  the  law  is  that  the  jury  shall  stop  their 
investigations  then  and  there,  whenever  they  conclude  that 
the  event  happened  by  the  concurring  wrongful  act  of  both 
parties.  Now,  how  much  care  was  require  of  the  plaintiff  in 
this  transaction?    The  law  is  that  she  was  only   held  to  ordi« 
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nary  care.  Now,  the  answer  says  upon  that  that  she  quit  the 
regular  passageway,  and  that  she  climbed  upon  an  obstruc- 
tion around  the  hole.  It  sets  up  two  acts  of  negligence  on 
her  part,  and  in  the  consideration  of  these  two  acts  there  are 
really  four  questions :  In  the  first  place,  did  she  quit  the 
regular  way?  In  the  second  place,  if  she  did  quit  it,  was  that 
an  act  of  negligence  on  her  part?  Did  she  climb  upon  an 
obstruction,  if  there  was  an  obstruction  there,  and,  if  she  did, 
was  that  an  act  of  negligence  on  her  part?  If  you  conclude 
that  she  did  quit  the  regular  way,  or  did  climb  upon  an 
obstruction,  and  if  you  conclude  that  that,  or  either  one  of 
them,  was  an  act  of  negligence  on  her  part,  which  was  a  prox- 
imate cause  of  her  falling  into  the  hole,  or  one  of  the  proxi- 
mate causes,  then  you  stop  right  there  and  find  a  verdict  for 
the  defendant.  But  if  you  conclude  either  that  she  did  not 
quit  the  way,  or  that  she  did  not  climb  upon  the  lumber,  or  if 
you  conclude  she  did  do  that,  and  yet  that  that  was  not  an  act 
of  negligence  on  her  part,  or,  if  it  was,  that  it  was  not  one  of 
the  sufficient  and  proximate  causes  of  the  injury  to  her,  then 
you  disregard  the  question  of  contributory  negligence  and 
revert  to  the  negligence  of  the  defendant,  and  the  defendant 
alone. 

^^Now,  gentlemen,  if  you  find  the  issues  for  the  plaintifi,  if 
you  find  the  facts  for  the  plaintifi  upon  the  issues  I  have  sub- 
mitted to  you,  then  you  go  one  step  further,  and  inquire  how 
much  this  lady  has  been  damaged.  As  I  told  you  in  the  out- 
set, she  sets  down  two  elements  of  damage — one  of  $io,ooo 
for  actual  damages  to  her.  Now,  how  do  you  assess  that, 
gentlemen?  You  know  what  actual  damages  are,  and  if  I 
should  attempt  to  go  into  a  refined  statement  of  what  are  the 
elements  which  enter  into  actual  damages  I  should  probably 
confuse  you.  The  law  is  that  she  is  entitled  to  such  dam- 
ages as  she  has  sustained  in  her  person,  and  you  have  heard 
the  testimony,  and  it  has  become  a  question  for  a  jury  to  esti- 
mate that  damage,  to  estimate  it  as  best  you  can  from  the 
lights  before  you,  from  your  knowledge  of  the  human  frame, 
and  from  the  testimony  of  the  parties,  and  come  to  some  sort 
of  a  conclusion  as  to  how  much  this  lady  has  been  damaged  in 
her  person.  She  sets  down  in  the  complaint  as  among  the 
elements  of  damage  her  doctor's  bill.  That  can  be  included, 
if  you  find  there  is  a  doctor's  bill.  And  she  sets  down  among 
the  elements  of  her  damage  the  pain  to  her  person.  You  can 
assess  that,  gentlemen,  because  one  party  has  no  right  to  in- 
flict pain  upon  another  party  without  just  compensation  there- 
for. Now,  you  cannot  take  and  measure  pain  like  you  can  a 
piece  of  bacon,  in  a  scale,  but  you  must  have  some  sort  of 
method  for  measuring  it,  and  for  ascertaining,  first,  how  much 
this  lady  has  been  damaged  in  her  person,  how  much  has  she 
sufiered,  how  much  has  her  usefulness  in  life  been  impaired, 
and  whether  or  not  the  damage  to  her  is  permanent,  or 
whether  it  is  temporary.     I   know  of  only  one  rule  to  give 
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you,  gentlemen,  and  that  is  the  rule  by  which  men  ought 
always  to  be  guided  when  they  come  to  sit  in  judgment  upon 
their  fellowmen.  That  rule  is,  what  is  right  under  the  testi- 
mony? Where  does  the  truth  lie?  And  that  is  the  rule, 
gentlemen,  and  what  you  are  set  here  to  ascertain. 

''Now,  a  second  element  of  damage,  as  I  stated  to  you  in 
the  beginning,  was  as  to  whether  or  not  this  railroad  company 
should  be  punished  $5,ooo  for  punitive  damages.  And  that 
means  this,  gentlemen :  That  where  a  corporation,  or  any 
other  defendant,  is  charged  with  doing  an  act,  and  is  charged 
with  doing  it  willfully — that  is,  where  the  act  proceeds  out  of 
the  will  and  heart,  where  that  was  done  which  was  expectcMl 
to  be  done — that  is  called  a  willful  act,  and  it  is  colored  by 
the  condition  of  the  heart  which  prompts  the  party  when  it  is* 
done;  and  the  law  says  that  when  the  act  proceeds  out  of  a 
willful  heart  that  the  jury  may  award  such  damages  as  will 
punish  the  party  guilty  of  the  act.  Or,  gentlemen,  if  the  act 
is  not  willful,  if  it  is  done  out  of  a  heart  which  indicates  an 
utter  disregard  of  law,  which  in  law  amounts  to  willfulness, 
because  a  party  may  either  intend  a  specific  act  or  be  utterly 
and  totally  regardless  of  their  conduct,  and  in  that  sort  of  a 
case  it  amounts  to  willfulness.  Now,  the  question  for  you  ia 
this  case  is,  because  it  is  a  matter  to  be  proved  like  any  other 
matter,  are  you  satisfied  from  the  testimony  that  what  was 
done  on  this  occasion  proceeded  from  a  willfulness  on  the 
part  of  the  railroad  company,  or  from  such  a  disregard  of  law 
as  amounted  to  willfulness? 

''Now,  when  you  come  to  find  your  verdict,  the  law  does 
not  require  you  to  separate  the  amount,  and  say  'We  find  so 
much  for  actual  damages,  and  so  much  for  willful  damages, ' 
but  allows  you  to  lump  them  by  saying,  'We  find  so  much 
damages  for  the  plaintiff. ' 

"I  don't  know  that  it  is  necessary  for  me  to  say  any  thing- 
further  to  you,  gentlemen,  except  to  pass  upon  the  requests  to 
charge  made  by  the  plaintiff,  and  those  requests  are  five  in 
number." 

It  should  be  stated  that  the  appellant  made  no  requests  to 
charge.  It  seems  to  us  that  the  charge  itself  is  the  best 
answer  to  appellant's  criticism  of  it.  There  was  no  failure  of 
the  circuit  judge  when  he  charged  that  the  appellant  owed  to 
the  passengers  the  greatest  care  to  save  them  from  harm,  nor 
did  he  fail  to  state  the  law  when  he  declared  that  passengers 
were  held  only  to  the  exercise  of  ordinary  care.  When  the 
judge's  charge  is  examined,  it  will  be  seen  that  the  jury  conld 
not  err  as  to  these  points,  if  they  adhered  to  the  duties  laid 
down  for  their  observance.  As  to  these  two  exceptions,  they 
must  be  overruled. 

We  will  examine  the  third  and  fourth  exceptions,  relating: 
as  they  do  to  alleged  errors  of  the  circuit  judge  in  not  order- 
ing absolutely  a  new  trial,  but  for  ordering  a  new  trial  nisi. 
This  matter  of  new  trials,  and  the  control  of  the  same  by  the 
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circuit  jadge,  has  been  considered  by  this  court  in  many  cases; 
notably  that  of  Stuckey  v.  R.  R.  Co.,  57  S.  C.  400,  401,  35  S. 
E.  550,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  771,  where  a  review  of 
the  authorities  was  made.  We  are  not  concerned  in  such 
cases  by  the  reason  assigned  by  the  circuit  judge  for  ordering 
new  trials  nisi  so  long  as  he  adheres  to  the  testimony.  It  is 
only  when  he  errs  as  to  points  of  law  that  we  can  supervise 
his  ruling.  There  was  no  error  of  law  here  pointed  out.  We 
therefore  cannot  interfere.  It  was  high  time  that  these  trials 
should  end.     These  exceptions  are  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  afiBrmed. 

Ford  v.  East  Louisiana  R.  Co. 

{Supreme  Court  of  Louisiana^  April  27,  1903.) 

[34  So.  Rep.  585.] 

Expulsion  of  Passenger—Payment  of  Fare  in  Cash. 

Because  a  trayeler  on  a  railway  train  has  no  ticket,  that,  in  itself, 
Inmishes  no  warrant  for  putting^  him  off  the  train.  Thouf^h  he  hare 
no  ticket  the  rii^ht  is  his  to  pay  the  fare  in  cash.  The  demand  npon  him 
must  be  either  for  a  ticket,  or  for  payment  of  the  fare  in  cash,  and  if 
he  offer  to  pay,  the  railway  company  ejects  him  at  its  perU. 

Same— Scalping  Tickets  on  Train. 

If  a  person,  who  is  in  the  employ  of  a  connectini^  railway  company* 
add  becanse  of  snch  employment  is  permitted  to  ride  free  on  the  trains 
of  the  other  company,  is  warned  not  to  traffic  in  the  excursion  tickets 
of  the  company,  and  disre^^tdinf^  this  warning  is  detected  in  '*scalp« 
ing"  tickets  while  on  the  train,  it  might  possibly  furnish  justification 
to  the  conductor  in  stopping  the  train  and  putting  him  off,  even  though 
he  offered  to  pay  the  fare. 

Same— Ticket  Scalping. 

But,  certainly,  a  person  who  ^'scalps"  railway  tickets  other  than  on 
the  train  cannot  be  denied  transportation  over  the  lines  of  the  railroads 
in  whose  tickets  he  traffics.  He  is  a  part  of  the  general  public,  and  rail- 
waj  companies,  as  common  carriers,  must,  ordinarily,  permit  all  who 
pay  the  regular  fare  to  travel  on  their  trains. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Sixth  Judicial  District  Court,  Parish 
of  St.  Tammany;  James  M.  Thompson,  Judge. 

Action  by  Alfred  W.  Ford  against  the  East  Louisiana  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Benjamin  Moore  Miller,  for  appellant. 

Duncan  S.  Kemp  and  Thomas  Marshall  Miller,  for  appellee. 

BLANCHARD,  J.  The  plaintifE^  a  colored  man,  was  em- 
ployed as  porter  on  excursion  trains  which  ran  twice  a  week 
over  the  New  Orleans  and  Northeastern  railroad  from  the 
City  of  New  Orleans  to  Pearl  River. 

Sometimes,  too,  he  did  service  as  porter  on  passenger  trains 
other  than  excursion  trains.  His  employment,  however,  was 
not  such  as  to  occupy  him  each  day. 

At  Pearl   River  the  line  of  defendant  company  connects 
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with  the  New  Orleans  and  Northeastern  railroad,  and  extends 
thence  to  Covington,  a  town  some  twenty-five  miles  to  the 
northwest  of  Pearl  River. 

Plaintiff  made  his  home  at  Covington,  his  family  consist- 
ing of  himself,  wife  and  daughter. 

The  excursion  trains  of  the  N.  O.  &  N.  E.  R.  R.  were  run 
in  connection  with  defendant's  railroad — Covington  being  the 
farthest  point  of  the  excursions.  Excursion  tickets  were  sold 
with  coupons  for  each  road. 

Plaintiff  had  been  in  the  employ  of  the  N.  O.  &  N.  E.  R. 
R.  for  seven  or  eight  years,  and  because  of  the  connection  of 
that  road  with  defendant  company's  road,  he  had  been  per-* » 
mitted  to  ride  free,  as  a  railway  employee,  over  defendant's 
road,  in  passing  to  and  fro  between  Pearl  River  and  Coving- 
ton, going  to  and  returning  from  his  work  on  the  first  named 
railroad. 

It  appears  that  he  and  others  had  been  in  the  habit  of 
trafficking  in  the  return  end  of  excursion  tickets  used  over 
defendant's  road.  That  is  to  say,  doing  on  a  small  scale  a 
kind  of  '^scalper's*'  business — buying  and  selling  tickets  that 
had  been  partially  used.  This  was  forbidden  by  th«^  rules  of 
defendant  company — the  excursion  tickets  being  stamped 
"not  transferable.'* 

A  new  manager  having  taken  charge  of  defendant's  road, 
plaintiff  was  questioned  by  him  relative  to  his  riding  free  over 
the  road  and  his  practice  of  buying  and  selling  the  unused 
portions  of  excursion  tickets.  Plaintiff  admitted  he  had  been 
doing  this,  but  on  being  cautioned  against  it  by  the  manager 
and  warned  that  it  was  against  the  rules,  he  promised  to  dis- 
continue the  practice.  He  was  permitted  to  continue  to 
ride  free. 

Subsequent  to  this — perhaps  a  year  or  two  later — it 
developed  that  trading  in  the  unused  parts  of  excursion  tickets 
was  still  going  on;  the  company  was  suffering  considerable 
loss  of  revenue  because  of  this ;  and  the  manager  suspected 
the  plaintiff  as  the  party,  or  one  of  the  parties,  doing  it. 

The  conductors  were  instructed  to  watch  him  as  he  passed 
to  and  fro  over  the  road,  but  he  was  not  detected.  From 
other  sources,  however,  information  seems  to  have  reached 
the  manager  which  caused  him  to  believe  the  plaintiff  was 
guilty  of  the  acts  complained  of,  though  the  evidence  fails  to 
conviet  him,  convincingly,  therewith. 

So  believing,  the  manager,  finding  the  plaintiff  one  day  on 
the  train  of  bis  company,  going  from  Pearl  River  to  Coving- 
ton, had  him  called  up  to  him  and  ordered  him  off  the  train. 

The  train  had  just  gotten  under  way,  being  at  the  time 
some  five  or  six  hundred  feet  fiom  the   Pearl  River  station. 

The  manager  was,  at  the  time  he  gave  the  order  for  his  ex- 
pulsion, standing  on  the  platform  of  one  of  the  cars.  Plain- 
tiff was  in  that  portion  of  the  same  car  allotted  to  colored 
people.    The  conductor  was  sent  by  the  manager  to  call  him 
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oat  of  the  car  to  the  platform.  He  came  and  was  then  ordered 
to  leave  the  train.  No  explanation  why  he  was  ordered  otE 
was  given.  The  conductor  was  directed  by  the  manager  to 
stop  the  train  for  the  purpose  of  enforcing  the  order  to  leave» 
The  manager,  himself,  called  out  to  the  engineer — the  loco- 
motive being  immediately  ahead  of  the  car  on  whose  front 
platform  the  manager  was — to  stop  the  train,  and  the  con- 
ductor, too,  gave  the  signal  to  stop. 

The  train  was  stopped,  and  though  plaintiff  offered  to 
pay  his  fare  to  Covington,  it  was  declined,  and  he  was  com- 
pelled to  leave  the  train. 

He  was  ill  and  suffering  at  the  time.  So  ill  was  he  that 
he  had  been  unable  to  efficiently  perform  his  duties  on  the  N.  O. 
&  N.  E.  R.  R.  that  morning,  and  was  on  his  way  to  his  home 
in  Covington  for  rest  and  treatment. 

He  had  a  severe  case  of  bleeding  hemorrhoids.  There  is 
no  doubt  he  was  suffering  greatly.  He  contends  he  informed 
the  manager  and  conductor  of  his  condition,  urging  it  in  sup- 
port of  his  plea  to  be  permitted  to  pay  his  fare  and  go  on  to 
his  home.     As  to  this  the  testimony  is  conflicting. 

It  is  established  that  on  account  of  his  physical  condition 
he  requested  a  colored  man — a  friend  of  his — to  accompany 
him  to  his  home,  and  this  friend  agreeing,  he  (the  plaintiff) 
bought  a  ticket  for  him  from  Pearl  River  to  Covington,  and 
this  friend  was  on  the  car  with  plaintiff  when  the  latter  was 
ejected,  and  he  (the  friend)  also  left  the  train  at  the  time 
plaintiff  was  put  off. 

It  was  in  the  early  forenoon  when  this  occurred,  and  plain- 
tiff, in  his  suffering  condition  and  unable  to  procure  where  he 
then  was  the  services  of  a  physician,  was  compelled  to  lie 
pvo:  at  Pearl  River  station  until  five  o'clock  that  afternoon,  at 
which  time  a  second  train  left  the  station  for  Covington.  He 
porchased  a  ticket  and  took  that  train,  arriving  at  his  home 
that  night. 

The  next  morning  he  received  medical  attention,  the  testi- 
mony of  the  physician  showing  a  condition  of  much  serious- 
ness and  suffering.  Later  he  went  to  a  hospital  in  New 
Orleans  for  treatment. 

A  few  days,  or  immediately  following  his  expulsion  as  above 
from  defendant's  train,  he  was  discharged  from  the  service  of 
the  N.  O.  &  N.  E.  R.  R.  Company. 

An  effort  was  made  to  show  that  this  discharge  came  about 
through  representations  made  to  that  company  by  the  man- 
ager of  defendant  company,  but  the  testimony  offered  for  this 
purpose  was  ruled  out. 

The  plaintiff  brought  this  suit  for  damages  on  account  of 
his  expulsion  from  the  train.  He  claims  five  thousand  dollars 
as  compensation  for  the  pain  and  suffering  he  underwent  and 
for  the  humiliation  and  disgrace  of  his  public  ejectment  from 
the  train. 

He  claims  an  equal  amount  as  punitory  damages  because, 
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as  alleged,  of  the  wanton,  reckless  and  oppressive  conduct  of 
the  officials  of  defendant  company,  and  their  utter  disregard 
of  the  rights  and  feelings  of  persons,  like  himself,  in  the  hum- 
ble walks  of  life. 

The  defense  was  a  general  denial. 

The  case  was  tried  by  jury  who  returned  a  verdict  in  favor 
of  the  plaintiff  for  one  thousand  dollars. 

Defendant  appeals  and  in  this  court  plaintiff  files  answer 
asking  an  increase  of  the  judgment  to  twenty-five  hundred 
dollars. 

Ruling. — On  the  statement  of  facts  given,  which  sets  forth 
our  appreciation  of  the  case  as  gathered  from  the  evidence, 
we  have  concluded  not  to  disturb  the  verdict  of  the  jury. 

The  justification  claimed  for  plaintiff's  expulsion  from  the 
train  is  that  he  had  violated  the  rules  of  the  company  and  its 
rights  in  trafficking  in  excursion  tickets,  though  that  was  not 
set  up  in  the  answer. 

If  he  had  been  detected  in  doing  this  while  on  the  train, 
the  manager  or  the  conductor  might  perhaps  have  been  war- 
ranted in  stopping  the  train  and  putting  him  off,  even  though 
he  offered  to  pay  his  fare,  though  as  to  this  no  opinion  is  in- 
tended to  be  expressed. 

But  he  was  not  so  detected.  He  was  doing  nothing  of  the 
kind  at  the  time  of  his  expulsion.  The  train  had  just  started. 
He  was  riding  quietly  in  the  car  as  any  other  passenger,  and 
though  he  had  no  ticket  he  was  there  by  permission  of  the 
company  to  travel  free. 

This  permission,  theretofore  given  and  recognized  for  years, 
had  not  been  withdrawn.  He  was  not  an  employee  of  the 
defendant  company.  The  manager  and  conductor  had  no 
right  to  treat  him  as  an  employee. 

Even  though  he  had  no  ticket,  the  right  was  his  to  pay  his 
fare  in  cash.  Because  a  traveler  on  a  railway  has  no  ticket, 
that,  in  itself,  furnishes  no  warrant  for  putting  him  off  the 
train.  The  demand  upon  him  must  be  either  for  a  ticket,  or 
for  payment  of  the  fare  in  cash,  and  if  he  offers  to  pay,  a  rail- 
way company  ejects  him  at  its  peril. 

Here  he  was  neither  asked  for  a  ticket,  nor  for  payment  of 
the  fare  in  money. 

Even  if  shown  that  he  had  been  trafficking  in  the  unused 
portions  of  excursion  tickets,  the  company  could  not,  because 
of  that,  have  denied  him  the  right  to  travel  as  a  passenger  on 
its  trains,  provided  he  paid  the  fare. 

It  could,  of  course,  at  its  pleasure,  have  withdrawn,  with  or 
without  cause  shown,  the  permission  given  him  to  ride  free, 
and  it  could  have  resorted  to  any  of  the  means  provided  by 
the  law  to  prevent  the  practice  of  buying  and  selling  tickets 
and  protect  its  rights  from  that  kind  of  invasion. 

But  a  man  who  '^ scalps''  railroad  tickets  cannot,  generally, 
be  denied  transportation  over  the  lines  of  the  railways  in 
whose  tickets  he  traffics.     He  is  a  part  of  the  general  public 
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and  railway  companies,  as  common  carriers,  must  permit  all 
who  pay  the  regular  fare  to  travel  on  their  trains 

Here  the  man  was  sick ;  he  offered  to  pay  his  fare ;  it  was 
denied  him.  He  was  angrily  ordered  ofi  the  train;  the  train 
was  stopped  in  order  to  put  him  off;  the  manager  directed 
the  conductor  to  put  him  off. 

This  was  the  equivalent  of  force,  even  if  actual  force  was 
not  used,  though  as  to  that  the  testimony  is  conflicting,  plain- 
tiff claiming  the  conductor  took  him  by  the  arm,  led  him  to 
the  steps  of  the  platform  and  demanded  of  him  to  get  off. 
The  conductor  denies  that  he  put  his  hands  on  him,  though  he 
admits  standing  on  the  steps  when  Ford  got  off,  and  he  fol- 
lowed him  off,  getting  back  on  the  car,  himself,  at  the  rear 
end  as  it  passed  on  again.  There  is  no  denial  by  either  the 
conductor  or  the  manager  that  Ford  was  ordered  off  the  car. 

An  examination  of  defendant's  bills  of  exception  taken  to 
the  admission  of  certain  evidence  over  objection,  and  as  to 
certain  parts  of  the  charge  given  by  the  Judge  to  the  jury,  has 
led  to  the  conclusion  that  no  reversible  error  was  committed. 

The  same  is  true  as  to  bills  leserved  to  the  refusal  to  give 
"Certain  special  charges  asked,  and  as  to  a  bill  taken  to  a  re- 
mark of  plaintiff's  counsel  in  argument. 

Judgment  a£Srmed. 

Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Bell. 

{Omri  of  Appeals  of  Kentudfy^  May  22^  1903,) 
174  S.  W.  Rep.  700.1 


'Ctrriert— Injury  to  PasMngers— Alighting  at  Station.* 

A  passenger  alighting  in  the  dark  at  a  station  the  platform  of  which 
was  23  inches  below  the  lowest  step  of  the  car  may  recover  for  injury 
from  a  fall  caused  by  the  absence  of  the  stool  which  she  had  t>een 
accustomed  to  iind  in  place  to  shorten  the  distance,  and  of  the  porter 
whose  duty  it  was  to  aid  passengers  in  alig^htinp. 

Appeal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  officially  reported." 

Action  by  Annie  K.  Bell  against  the  Cincinnati,  New 
^Orleans  &  Texas  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Chas.  H.  Rodes  and  John  Galvin,  for  appellant. 
Robt.  Harding  and  Rawlings  &  Voris,  for  appellee. 

BARKER,  J.  Appellee,  Annie  K.  Bell,  who  is  a  colored 
yeoman,  residing  in  Junction  City,  Ky.,  instituted  this  action 
in  the  Boyle  circuit  court  against  the  appellant  to  recover 
damages  in  the  sum  of  $1,000  for  the  spraining  of  her  ankle, 
^ased,  as  she  alleges,  by  the  failure  of  appellant  to  afford  her 
a  safe  method  of  alighting  from  its  car  when  she  arrived   at 

*Scc  foot-note  appended  to  Mayne  v,  Chicago,  R.  LAP.  Ry.  Co. 
•iOkla.),  6  R.  R.  R.  61,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  61. 
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her  destination.  The  facts,  as  shown  by  the  record,  are  ^ub* 
stantially  these:  Appellee  purchased  a  ticket  from  appellant 
to  ride  on  one  of  its  passenger  trains  from  Danville  to  Junc- 
tion City,  a  distance  of  about  four  miles.  At  the  time  she 
reached  her  point  of  destination  it  was  dark,  and  when  she 
attempted  to  step  from  the  platform  of  the  car  to  the  ground 
she  fell,  spraining  her  ankle.  The  lower  step  of  the  car  plat- 
form is  23  inches  above  the  level  of  the  station  platform. 
Appellee  claims  that  at  the  time  she  fell  the  porter  of  the 
train  was  not  there  to  assist  her  in  alighting,  as  was  his  duty, 
and  there  was  no  stool  or  box,  such  as  is  commonly  used  to 
shorten  the  distance  from  the  lower  step  to  the  station  plat- 
form. Appellee  testified  that  she  had  often  ridden  upon 
appellant's  train,  and  that  always,  prior  to  the  accident,  a 
stool  or  box  had  been  placed  on  the  station  platform,  so  as  to 
shorten  the  distance  of  the  last  step,  and  that  she  thought 
that  this  provision  for  her  safety  had  been  complied  with; 
that,  owing  to  the  darkness,  she  did  not  observe  its  absence ; 
and  that  her  fall  was  caused  by  this  omission  of  appellant^ 
and  the  failure  of  its  porter  to  be  at  his  post  of  duty  to  assist 
her  in  alighting.  She  was  thoroughly  familiar  with  the 
station,  and  testified  that  the  station  platform  was  made  of 
crushed  stone,  rolled  hard  and  smooth.  Appellant's  evidence 
tended  to  show  that  no  stool  or  box  was  ever  used  with  the 
car  for  colored  passengers,  although  this  convenience  was 
used  in  connection  with  the  coach  for  white  passengers.  It 
was  admitted  that  it  was  the  duty  of  the  colored  porter,  Frank 
Pursell,  upon  the  arrival  of  the  train  at  the  station,  to  aid  and 
assist  the  passengers  to  alight  from  the  car.  There  is  no 
error  complained  of  in  the  instructions  of  the  court,  and  the 
case,  appears  to  be  one  entirely  of  fact. 

It  was  within  the  province  of  the  jury  to  determine  whether 
they  would  believe  the  evidence  of  appellant  or  that  oi 
appellee.  Undoubtedly,  it  was  the  duty  of  appellant  to  afford 
its  passengers  a  safe  method  of  descending  from  its  trains 
when  they  arrived  at  their  destinations.  The  lower  step  of 
the  car  is  shown  to  have  been  23  inches  from  the  surface 
of  the  station  platform,  and  it  can  be  readily  seen  that,  if  it 
was  true  that  appellee  had  been  accustomed  to  find  a  box  or 
stool  to  shorten  this  distance  when  she  alighted  from  the 
train,  and  that  it  was  so  dark  she  did  not  notice  its  absence  on 
the  occasion  upon  which  she  received  her  injury,  she  mig^ht 
easily  have  been  injured  in  the  manner  complained  of  by 
stepping  down  this  unexpected  long  distance. 

We  cannot  recognize  the  right  on  the  part  of  appellant  to 
make  the  distinction  between  its  passengers  of  having  a  stool 
or  box  to  shorten  the  distance  between  the  step  of  the  coach 
for  white  passengers  and  not  having  the  same  appliance  for 
the  safety  of  its  colored  passengers.  It  was  clearly  the  duty 
of  the  porter,  Frank  Pursell,  to  have  been  present  at  his  post 
when  the  car  stopped  at  Junction  City,  and  to  have  aided  the 
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appellee  in  alighting.  That  it  was  his  duty  to  do  so  he 
admits  in  his  testimony,  and,  while  he  denied  that  he  was 
absent  from  his  post  at  any  time  when  his  duty  required  him 
to  be  there,  this  was  an  issue  for  the  jury  to  decide  under  all 
the  testimony  bearing  upon  it. 

The  verdict  of  $300  is  not  excessive,  and  we  cannot  say  that 
it  was  contrary  to  the  weight  of  the  evidence. 

Wherefore  the  judgment  is  affirmed. 


Murray  v.  Pawtuxet  Valley  St.  Ry.  Co. 

{Supreme  Court  0/ Rhode  Island ^  May  28^  1903.) 

[55  Atl.  Rep.  491.] 

Carriers— Injuries  to  Passenger — Absence  of  Negligence — Evidence — 
Sufficiency. 
In  aa  action  against  a  street  railway  for  injuries  to  a  passenger 
caused  by  the  breaking  of  an  appliance  underneath  the  car,  where 
defendant's  evidence  showed,  not  only  that  it  purchased  the  appliance 
from  a  reputable  dealer,  but  also  that  it  had  made  daily  inspection  of 
the  same  by  an  expert  employed  for  that  purpose,  and  plaintiff  offered 
no  evidence  in  rebuttal,  relying  wholly  on  the  doctrine  of  res  ipsa  loqui- 
tur, a  verdict  for  defendant  was  supported. 

Action  by  Alice  G.  Murray  against  the  Pawtuxet  Valley 
Street  Railway  Company.  Verdict  for  defendant.  Heard  on 
plaintiff's  petition  for  new  trial,  and  petition  denied. 

Argued  before  STINESS,  C.  J.,  and  DOUGLAS,  and 
DUBOIS,  JJ. 

Page  &  Page,  for  plaintiff. 
Walter  B.  Vincent,  for  defendant. 

DUBOIS,  J.  The  plaintiff,  while  a  passenger  in  one  of  the 
defendant's  electric  cars,  was  thrown  from  her  seat  and  in- 
jured by  its  sudden  stop  through  accident.  It  appears  that 
the  motor  undiemeath  the  floor  of  the  car  Was  attached  thereto 
by  two  bearings  upon  an  axle  which  held  its  principal  weight, 
while  a  bolt  or  pin  on  its  front  end  passed  through  a  hole  in 
the  center  of  a  wrought-iron  suspension  bar  placed  edgewise 
in  front  of  the  motor  from  side  to  side  of  the  truck,  and 
steadied  it  and  supported  the  remainder  of  its  weight.  This 
bar,  a  part  of  the  car  truck,  was  about  four  feet  long,  five- 
eighths  of  an  inch  thick,  and  was  five  inches  wide,  excepting 
that  in  the  middle  about  the  hole  the  width  had  there  been 
increased  to  preserve  its  strength.  The  accident  was  due  to 
the  breaking  of  this  suspension  bar.  The  break  occurred  in 
the  center,  from  the  hole  downward,  allowing  the  pin  to  drop 
out  and  the  forward  end  of  the  motor  to  fall  upon  the  ground, 
causing  the  car  to  stop  suddenly. 

The  burden  of  proving  that  the  plaintiff  was  in  the  exercise 
of  due  care  at  the  time  of  the  accident  was  maintained  by 
evidence  that  she  was  quietly  sitting   in  the  car  at  the  time. 
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In  such  a  position  she  could  not  have  contributed  anything  to 
cause  the  breaking  of  the  suspension  bar  beneath  the  floor 
under  her.  The  burden  of  proving  that  the  accident  was  due 
to  the  negligence  of  the  defendant  was  sustained  by  the  pre- 
sumption of  neerligence  arising  out  of  a  consideration  of  the 
cause  of  the  accident  itself.  The  mere  fact  that  the  bar  broke 
and  let  the  motor  fall  is  inferentially  evidence  of  negligence 
on  the  part  of  the  defendant.  '^Res  ipsa  loquitur*' is  the 
maxim  applicable  to  cases  where  the  cause  of  injuries  to  pas- 
sengers arises  from  the  breaking  down  of  apparatus  wholly 
under  the  control  of  the  common  carrier,  ''ft  is  a  presump- 
tion raised  by  the  law  on  grounds  of  public  policy,  which 
makes  out  a  prima  facie  case  against  the  carrier  unless  it  is 
rebutted  to  the  satisfaction  of  the  jury."  Thompson  on 
Negligence,  §  2773.  The  plaintiff  having  thus  presented  a 
prima  facie  case,  the  burden  was  cast  upon  the  defendant  to 
rebut  the  presumption  to  the  satisfaction  of  the  jury. 

The  defendant  offered  evidence  to  the  effect  that  the  car 
truck,  of  which  the  suspension  bar  formed  a  part,  was  man- 
ufactured by  the  Franklin  Foundry  Company,  of  Providence, 
a  reputable  concern  in  that  line  of  business,  under  the  Munier 
patent;  that  it  was  purchased  directly  from  the  Franklin 
Foundry  Company,  and  came  all  ready  to  place  under  the  car; 
that  the  truck  was  a  new  one,  and  had  never  been  in  use 
upon  any  other  car;  that  the  cars  of  the  defendant  company 
were  inspected  to  discover  defects  every  day  when  in  use; 
that  this  car  in  which  the  plaintiff  sustained  injury  was  placed 
over  a  pit  and  inspected  by  an  expert  of  10  years'  experience 
on  the  afternoon  before  the  accident,  and  was  found  to  be  in 
good  order;  all  the  bars,  nuts,  and  bolts  were  tested  with 
hammer  and  wrench,  and  everything  was  found  to  be  sound ; 
that  the  car  was  not  run  after  the  inspection  until  the  morn- 
ing of  the  accident,  when  it  was  subjected  to  a  slight  inspec- 
tion by  the  motorman  who  ran  it;  that  after  it  had  been  run 
about  18  miles,  and  about  150  feet  beyond  a  sharp  curve  which 
the  car  had  rounded,  the  suspension  bar  broke;  that  the  break 
was  clean  and  fresh,  and  did  not  even  show  a  ffaiw^  and  that 
the  cause  of  the  breaking  was  in  no  way  apparent;  that  the 
speed  of  the  car  at  the  time  of  the  accident  was  six  or  eight 
miles  an  hour.  In  the  opinion  of  the  foreman  of  the  defend- 
ant's repair  shop,  the  suspension  bar  was  broken  either  by  the 
weight  of  the  motor  upon  it,  or  the  jar  of  the  motor — the  nse 
and  drop  of  it.  No  evidence  in  rebuttal  was  introduced  by 
the  plaintiff,  and  the  case  was  submitted  to  the  jury,  who 
found  for  the  defendant,  and  the  plaintiff  petitioned  for  a  new 
trial  upon  the  ground  that  the  verdict  was  against  the  evi- 
dence and  the  weight  thereof. 

The  defendant  having  satisfied  the  jury  by  evidence,  not 
only  that  it  purchased  the  broken  appliance  from  a  reputable 
maker  and  dealer  in  such  commodities,  but  had  made  daily 
inspections  of  the  same  by  an  expert  employed  for  that  pur- 


/" 
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pose,  without  any  attempt  upon  the  part  of  the  plaintiff  to 
meet  it  with  evidence  tending  to  show  that  the  bar  was  unlike 
or  inferior  to  other  bars  in  use  for  like  purposes,  or  that  it 
was  too  thin,  too  narrow,  or  too  weak,  and  without  offering 
evidence  tending  to  throw  discredit  upon  the  kind  of  inspec- 
tion that  was  made,  or  upon  the  competency  of  the  inspector, 
the  jury  was  justified  in  arriving  at  a  verdict  for  the  defend- 
ant. ^'Ir  is  the  general  rule  that,  where  unimpeached  wit^ 
oesses  testify  distinctly  and  positively  to  facts  which  are 
uncontradicted,  their  testimony  suffices  to  overcome  a  mere 
presumption/'  Robinson  v.  N.  Y.  Central  R.  R.  Co.  (C.  C.) 
9  Fed.  877. 

Petition  for  a  new  trial  denied,  and  case  remanded  to  the 
common  pleas  division  with  direction  to  enter  judgment  for 
the  defendant. 

Bosworth  v.  Union  R.  Co. 

(Supreme  Court  of  Rhode  Islands  May  /j,  1903,) 

[55  Atl.  Rep.  490.] 

■ 

Carriers— Approaching  Place  of  Danger— Care  Required. 

In  approaching  any  place  of  dang:er — as  in  attempting  to  run  its  cars 
through  a  mob — it  is  the  duty  of  a  common  carrier  to  use  the  utmost 
care  to  protect  its  passengers  from  injury. 

Action  by  Benjamin  B.  Bosworth  against  the  Union  Rail- 
road Company.     Demurrer  to  declaration  overruled. 

Argued  before  STINESS.  C.  J.,  and  TILLINGHAST  and 
DUBOIS.  JJ. 

John  W.  Hogan  and  Henry  E.  Tiepke,  for  plaintiff. 
David  S.  Baker,  for  defendant. 

DUBOIS,  J.  This  is  an  action  of  trespass  on  the  case  for 
negligence.  In  the  second  count  of  his  declaration  the  plain- 
tifi  alleges  that  it  was  the  duty  of  the  defendant  to  exercise 
the  utmost  vigilance  and  care  in  guarding  and  protecting  him, 
as  and  while  a  passenger,  against  violence  and  risk  of  injury; 
and  that  the  defendant  was  negligent  in  not  exercising  proper 
and  adequate  care  and  vigilance  in  guarding  and  protecting 
him,  while  he  was  its  passenger,  against  mob  violence,  and 
in  attempting  to  run  its  car  through  a  mob  without  warning 
the  plaintiff  of  the  dangers  to  which  he  was  being  exposed 
thereby,  in  consequence  of  which  he  sustained  the  injury 
complained  of.  The  defendant  demurs  to  such  statement  of 
its  duty.  We  have  heretofore,  in  Boss  v.  Prov.  &  Wor.  R.  R. 
Co.,  15  R.  I.  149,  I  Atl.  9,  21  Am.  &  Eng.  R.  Cas.  364,  thus 
stated  the  law:  ''In  regard  to  the  degree  of  care  which  the 
law  imposes  upon  common  carriers  of  passengers,  it  is  settled 
by  a  long  and  uninterrupted  line  of  adjudication  that  they  are 
bound  to  exercise  the  utmost  care  and  skill  which  prudent  men 
would  use  under  similar  circumstances;  and  they  are  liable  for 
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injuries  resulting  from  even  the  slightest  negligence  on  the 
part  of  themselves  or  their  servants;*'  and  later,  in  Elliott  v. 
Newport  St.  Ry.  Co.,  i8  R.  I.  707,  28  Atl.  338,  31  Atl.  694,  23 
L.  R.  A.  208,  as  follows:  ''Common  carriers  of  passengers 
are  required  to  do  all  that  human  care,  vigilance,  and  fore* 
sight  reasonably  can,  in  view  of  the  character  and  mode  of 
conveyance  adopted,  to  prevent  accident  to  passengers." 
The  defendant,  though  not  denying  the  foregoing  to  be  the 
general  rule  applicable  to  common  carriers  of  passengers, 
claims  that  it  particularlv  applies  to  its  running  appliances* 
for  the  reason  that  defects  therein  are  likely  to  occasion  acci- 
dents resulting  in  great  injury  and  loss  of  life  to  passengers; 
and  also  calls  our  attention  to  another  rule,  relating  to  its 
approaches  to  trains,  concerning  which  it  is  bound  to  use  only 
ordinary  care.  We  recognize  the  distinction  in  the  law  be- 
tween the  degree  of  care  to  be  used  in  its  stationary  and  in 
its  locomotive  appliances.  The  more  stringent  rule  is  estab- 
lished for  the  protection  of  passengers  while  in  transit.  Dur- 
ing their  passage  they  are  to  be  guarded  not  only  against 
accidents  resulting  from  defects  in  the  running  appliances, 
but  also  from  dangers  arising  out  of  the  recklessness  or  care- 
lessness of  the  servants  of  the  common  carrier.  With  the 
best  appliances  it  would  be  possible  for  a  careless  or  reckless 
servant  to  propel  a  car  into  danger;  as,  for  instance,  into  an 
open  draw  on  a  bridge,  into  a  blazing  station,  or  into  a  drove 
of  infuriated  cattle.  In  approaching  any  place  of  danger  it  is 
the  duty  of  the  common  carrier  of  passengers  and  its  servants 
to  exercise  the  utmost  care,  caution,  vigilance,  and  skill  which 
prudent  men  would  use  under  like  circumstances.  Whether 
the  servants  and  agents  of  the  defendant  did  exercise  that 
degree  of  care  and  skill  at  the  time  and  place  alleged  by  the 
plaintiff  is  a  question  of  fact,  which  must  be  determined  by  a 
jury. 

Demurrer  overruled,  and  case  remanded  to  the  common 
pleas  division  for  further  proceedings. 


Mairs  V,  Baltimore  &  O.  R.  Co.  ei  a/. 

{Court  of  Appeals  of  New  York,  June  7j,  1903, ) 
[67  N.  E.  Rep.  901.] 

Carriers— Delivery  of  Goods— Bill  of  Lading— Fraudulent  Alteration — 

Action  by  Transferee. 

That  a  common  carrier  delivered  goods  without  requiring  surrender 

of  bill  of  lading,  which  was  not  indorsed  '*Nonnegotiable,"  in  violation 

of  Pen.  Code,  ^  633,  so  as  to  render  it  liable  for  the  penalty  attached  to 

such  failure,  does  not  authorize  a  subsequent  bona  fide  transferee  of  the 

bill,  which  had  t>een  fraudulently  altered  so  as  to  make  it  negotiable,  to 

sue  a  carrier  to  recover  damages  for  its  neglect,  as  the  forgery  was  not 

I  the  proximate  result  of  such  neglect. 

Appeal  from   Supreme  Court,   Appellate   Division,    First 
Department. 
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.  Action  by  Edwin  H.  Mairs  against  the  Baltimore  &  Ohio 
Railroad  Company  and  others.  From  an  order  of  the  Appel- 
late Division  (76  N.  Y.  Supp.  838)  reversing  a  judgment  for 
plaintiff,  he  appeals.     Affirmed. 

Howard  E.  White,  for  appellant. 

Charles  L.  Kingsley  and  Albert  B.  Boardman,  for  re- 
spondents. 

HAIGHT,  J.  This  action  was  brought  to  recover  damages 
which  the  plaintiff  is  alleged  to  have  sustained  by  reason  of 
the  delivery  by  the  defendants  to  the  consignee  of  a  quantity 
of  com  meal  without  the  surrender  of  the  bill  of  lading  under 
which  the  meal  had  been  shipped.  On  the  22d  day  of  Decem- 
ber, 1896,  there  were  delivered  to  the  Norfolk  &  Western  Rail- 
road Company  at  Circleville,  Ohio,  200  barrels  of  Sagamore 
corn  meal,  consigned  to  one  James  S.  Day,  of  New  York  City, 
on  which  the  company  issued  a  nonnegotiable  bill  of  lading, 
but  without  the  words** Not  negotiable"  written  upon  its  face. 
The  meal  was  conveyed  over  the  company's  line  to  its  inter- 
section with  the  Baltimore  &  Ohio  Railroad,  and  was  then  by 
that  company  transported  to  the  city  of  New  York,  and  on 
the  15th  day  of  January,  1897,  delivered  to  the  steamship 
Madiana,  pursuant  to  an  order  of  the  consignee,  without  re- 
quiring the  surrender  of  the  bill  of  lading.  Thereafter,  and 
on  the  i8th  day  of  January,  1897,  the  consignee,  Day,  indorsed 
the  bill  of  lading  in  blank,  and  delivered  the  same  to  the  plain- 
tiff as  collateral  to  a  loan  previously  made,  but  upon  which 
other  property  held  as  collateral  was  released.  At  the  time 
of  its  delivery  to  the  plaintiff,  it  had  been  altered  by  the  inser- 
tion of  the  words  ** Order  of  and  notify"  just  before  the  name 
of  the  consignee,  thus  changing  the  bill  of  lading  into  a  nego- 
tiable instrument.  This  was  done  without  the  knowledge  of 
the  transportation  company  that  issued  the  bill,  or  of  the 
company  that  delivered  the  property.  The  plaintiff  was  a 
member  of  the  New  York  Stock  Exchange,  and  had  known 
Mr.  Day  for  a  good  many  years,  and  had  been  engaged  in 
loaning  him  money  upon  bills  of  lading  for  about  10  years. 
He  testified,  in  substance,  that  he  always  scrutinized  the  bills 
of  lading  brought  in  by  Day,  and  knew  that,  upon  a  bill  of 
lading  upon  which  the' words  ** Order  of  and  notify"  were 
omitted,  the  property  could  be  delivered  to  the  consignee 
without  the  surrender  of  the  bill  of  lading;  that  he  waited 
until  the  summer  of  1898  before  he  went  to  the  defendant's 
freight  office  to  demand  the  goods,  and  was  then  informed 
by  the  person  in  charge  that  the  goods  had  been  delivered  on 
the  isth  day  of  January,  1897. 

This  action  is  based  upon  the  provisions  of  section  633  of 
the  Penal  Code,  which  provides  as  follows:  "A  person  men- 
tioned in  section  629,  who  delivers  to  another  any  merchan- 
dise for  which  a  bill  of  lading,  receipt  or  voucher  had  been 
issaed,  unless  such  receipt  or  voucher  bears  upon  its  face  the 
words  *Not  negotiable,*  plainly  written  or  stamped,  or  unless 
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such  receipt  is  surrendered  to  be  canceled  at  the  time  of  such 
delivery,  or  unless,  in  the  case  of  a  partial  delivery,  a  memo- 
randum thereof  is  indorsed  upon  such  receipt  or  voucher,  is. 
punishable  by  imprisonment  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  both/'     The- 
persons  mentioned  in  section  629  of  the  Code  include  rail- 
ways, express  or  transportation  companies  and  other  com- 
mon carriers.     These  provisions  of  the  Code  were  taken  from 
chapter  326  of  the  Laws  of  1858,  as  amended  by  chapter  353. 
of  the  Laws  of  18^9  and  chapter  440  of  the  Laws  of  1866. 
Under  the  statute,  all  persons  aggrieved  by  a  violation  of  the 
act  were  given  the  right  to  maintain  an  action  at  law  against 
the  violators  thereof  to  recover  the  damages  suffered;  but, 
when  some  of  the  provisions  of  the  act  were  transferred  to  the 
Penal  Code,  that  pertaining  to  the  .civil  remedy  was  omitted, 
and  disappeared  from  our  statute  law  by  a  repeal  of  the  stat- 
ute.    At  common  law  the  failure  to  take  up  a   bill  of  lading 
did  not  furnish  cause  for  action,  and  it  follows  that  the  only 
civil  liability  remaining  exists  by  reason  of  the  provisions  of 
the  Penal  Code,   which  make  the  omission  unlawful  and 
criminal. 

It  may  be  that  the  offense  complained  of  is  a  felony  under 
the  Code,  but  we  are  not  convinced  that  damages  resulting 
therefrom  are  merged  in  the  punishment  for  the  crime.     Such 
was  undoubtedly  the  rule  of  the  common  law,  but  as  early  as 
1801  the  Legislature  of  this  state,  by  chapter  60  of  the  laws  of 
that  year,  provided  ''that  in  all  cases  of  felony  heretofore 
committed  or  which  may  hereafter  be  committed,  it  shall  and 
may  be  lawful  for  any  person  or  persons  injured  or  aggrieved 
by  such  felony,  to  have  and  maintain  his,  her  or  their  action 
against  the  person  or  persons  guilty  of  such  felony,  in  like 
manner  as  if  the  offense  committed  had  not  been  felonious, 
and  in  no  case  whatever  shall  the  right  of  action  of  the  party 
injured  be  deemed,   taken  or  adjudged  to  be  merged  in  the 
felony   or  in  any  manner  affected  thereby."     This  provision 
was  continued   in  the   Revised   Statutes  as  follows:    ''The 
right  of  action  of  a  person  injured   by  a  felony  shall  in  no 
case  cease  or  be  merged  in  such  felony,  or  be  in  any  measure 
affected  thereby'*  (2  Rev.  St.  [ist  Ed.]  p.  292,  pt.  3,  c.  7,    tit. 
3,  §  2) — and  in  substantially  the  same  form   in  our  Code  of 
Civil  Procedure   (section   1899).     Section   716  of  the  Penal 
Code  provides  that  "a  person  injured  by  the  commission  of  a 
felony,  for  which  the  offender  is  sentenced  to  imprisonment 
in  a  state  prison,  is  deemed  the  creditor  of  the  offender,  and 
of  his  estate  after  his  death,  within  the  provisions  of  the  stat- 
utes relating  thereto.''     It  is  thus  apparent  that  actions  for 
civil  damages  arising  out  of  felonies  are  placed  upon  the  same 
footing  as  those  arising  out  of  misdemeanors,    and  that  the 
right  to  recover  damages  in  a  civil  action  is  no  longer  merged 
in  the  felony.     Gordon  v.  Hostetter,  37  N.  Y.  99,  105.     There, 
however,  can  be  no  recovery  unless  damages  to   the  plaintiff 
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resulted  from  the  illegal  act.  Where  the  Legislature  prohibits 
or  requires  the  doing  of  an  act,  and  prescribes  a  punishment 
that  shall  be  inflicted  for  a  violation  of  its  mandate,  the  pun- 
ishment furnishes  the  exclusive  remedy  for  the  wrong,  so  far 
as  the  public  is  concerned,  and  the  act  cannot  be  made  the 
basis  of  a  civil  action  by  an  individual^  for  the  recovery  of 
damages,  unless  he  has  been  injured  in  bis  person  or  property, 
and  the  damages  suffered  are  the  direct  and  proximate  result 
of  the  illegal  act.  In  this  case  the  defendant  negligently 
omitted  to  take  up  the  bill  of  lading  when  it  delivered  the 
goods  upon  the  order  of  the  consignee.  The  bill  of  lading  did 
not  have  the  words  "Not  negotiable*'  indorsed  upon  its  face, 
and  therefore  the  defendants  may  be  technically  guilty  of  a 
violation  of  the  statute ;  but  the  bill  of  lading,  in  fact,  was 
not  negotiable,  and  under  the  law  merchant  the  defendants 
would  not  have  been  required  to  take  up  the  bill,  had  it  not 
been  for  the  provision  of  the  statute.  The  plaintiff,  as  we 
have  seen,  was  a  member  of  the  New  York  Stock  Exchange, 
and  had  for  a  number  of  years  dealt  with  bills  of  lading,  and 
knew  the  difference  between  a  negotiable  and  nonnegotiable 
bill.  He  knew  that  the  property  could  be  delivered  to  the 
consignee  without  the  surrender  of  a  nonnegotiable  bill,  and 
admits  that  he  carefully  scrutinized  the  bills  of  lading  brought 
in  by  Day,  the  consignee.  It  is  therefore  apparent  that  the 
plaintiff  could  not  have  been  induced  to  part  with  any  prop* 
erty  or  make  loans  upon  this  bill  of  lading,  had  it  remained  in 
the  form  in  which  it  was  originally  executed.  He  was  induced 
to  take  it  for  the  reason  that  it  appeared  to  be  negotiable. 
He  was  deceived  by  reason  of  the  forgery,  and  fcr  this  the 
defendants  were  not  responsible.  The  forgery  was  not  the 
direct  or  proximate  result  of  the  omission  to  take  up  the  bill 
of  lading,  but  was  the  independent  and  felonious  act  of  another  ' 
person.  For  this  reason,  we  think  the  plaintiff  cannot  re-, 
cover.  These  views  render  it  unnecessary  to  consider  the 
question  as  to  whether  the  provisions  of  the  Penal  Code  are 
violative  of  the  interstate  commerce  clause  of  the  Constitu- 
tion of  the  United  States. 

The  order  of  the  Appellate  Division  should  be  affirmed,  and 
indgment  absolute  ordered  for  the  defendants  upon  the  stipu- 
lation, with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN,  BARTLETT. 
CULLEN.  and  WERNER,  JJ.,  concur. 

Order  affirmed,  etc. 

8  R  R  R— 16 
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Yazoo  &  M.  V.  R.  Co.  v.  Faust. 

{Supreme  Court  of  Mississippi^  May  4^  igoj.) 

[34  So.  Rep.  356.] 

CArriers— Failure  to  Stop  at  Flag  Station — Excessive  Damages. 

Defeadant*8  train  failed  to  atop  for  plaintiff  at  a  flag^  station.  She 
testified  that  her  carriage  had  been  sent  back,  and  she  was  compelled  to 
walk  home  about  three  miles  in  the  rain  ;  that  she  was  taken  sick,  and 
compelled  to  go  to  bed,  and  was  unable  to  sit  up  for  six  weeks,  and  suf- 
fered great  pain,  and  knew  she  was  in  danger  of  dying,  and  suffered 
mental  anguish  :  keldf  that  $3,333  damages  was  exceasive,  and  should 
be  reduced  to  $2,000. 

Appeal  from  Circuit  Court,  Wilkinson  County ;  Jeff  Truly, 
Judge. 

Action  by  Mrs.  M.  E.  Faust  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed  conditionally. 

This  case  was  once   before  in  the  Supreme  Court,  and  was 
reversed  because  the  circuit  court  submitted  it  to  the  jury  on 
instructions  permitting  them  to  award  punitive  damages.     See 
32  South.  9.     The  case  was  again  tried,  and  is  here  on  sub- 
stantially the  same  evidence,  and,  although  the  court  refused 
an  instruction  allowing  punitive  damages,  there  was  a  verdict 
and  judgment  for  a  larger  amount  than  before.     It   is  a   suit 
for  damages  by  appellee  against  appellant  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  plaintiff  by  rea- 
son of  the  failure  of  appellant's  train  to  stop  for  her  at  a  flag: 
station.     Plaintiff  testified  that  she  arrived  in  a  carriage  about 
two  hours  before  the  train  came.     The  sitting  room  was  cold 
and  leaky,  and  the  train  came  up  and  was  flagged.     The  flag- 
ging was  answered,  but  the  train  ran  by,  and  was  flagged   to 
come  back.     It  answered  the  backing  signal,   and   then  gave 
two  whistles,  and  went  on,  and  left  her.     That  the  carriage 
had  been  sent  back,  and  she  was  compelled  to  walk  home, 
about  three  miles,  in  the  rain  and  cold.     That  it  was  a  cold 
rain.     That  she  was  taken  sick  before  she  reached  home,  and 
was  up  and  down  for  several   days,  and  was  then  compelled 
to  go  to  bed^  and  was  unable  to  sit  up  for  six  weeks,  and 
suffered  great  physical  pain,  and  that  she  knew  she  was  in 
danger  of  dying,  and  suffered  great  mental  pain.     There  was 
no  dispute  on  the  part  of  defendant  as  to  the  signal  being 
given,  or  as  to  its  being  seen  by  the  engineer,  or  that   he 
stopped  in  response  to  it.     The  explanation  of  how  plaintiff 
was  caused  to  be  left  was  that  there  was  a  passenger  on  the 
train  who  desired  to  get   off  at  the  station,  which  the  con- 
ductor knew,  and  instructed  a  brakeman  to  signal  the  engi- 
neer to  stop.     The  lamp  of  this  brakeman  went  out,  and   be 
ran  some  distance  to  another  brakeman,  and  requested  him  to 
signal  the  engineer  to  stop,  which  was  done.     The  engineer 
stopped  the  train  as  soon  as  he  could   after  seeing  the  two 
signals.     After  stopping,  the  conductor,  who  did  not  know  a 
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passenger  desired  to  get  on  the  train,  signaled  the  engineer 
to  go  ahead  as  soon  as  the  passenger  got  off.  In  obedience 
to  this  signal,  the  engineer,  who  thought  the  passenger  who 
wanted  to  get  on  had  done  so,  started  the  train.  There  were 
verdict  and  judgment  for  plaintiff  for  $3,333.33.  Defendant's 
motion  for  a  new  trial  was  overruled,  and  it  appealed. 

Mayes  &  Harris,  for  appellant. 
A.  G.  Shannon,  for  appellee. 

WHITEFIELD,  C.  J.  The  only  error  maintainable  is  the 
one  as  to  the  extent  of  the  award  of  the  jury.  If  the  appel- 
lee will  remit  to  $2,ooo,  the  judgment  will  be  affirmed;  other- 
wise  it  will  be  reversed. 

Fritz  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  June  6,  igoj.) 

[44  S.  B.  Rep.  613.] 

Carriers— Injury  to  Passenger — Negligence — Nonsuit. 

Plaiotiff,  attempting  to  alight  from  defendant's  train,  had  reached 
the  second  step  of  the  platform,  when  a  heavy  man  caag-ht  hold  of  the 
car  rail,  swung-  himself  up  on  the  step,  his  valise  striking^  plaintiff  on 
the  knee  and  injuring'  her.  The  conductor  of  the  train  and  plaintiff's 
father  were  both  standing  near  by.  Plaintiff  testified  it  could  not 
reasonably  have  been  anticipated  the  man  was  going  to  hit  her.  The 
conductor  could  have  seen  the  man  coming  if  he  had  been  attending  to 
bis  business.  The  rules  of  the  company  required  conductors  to  give 
particular  attention  to  women  and  children,  etc.  :  held^  that  a  motion 
for  a  nonsuit  was  properly  granted. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford  County;  McNeill, 
Judge. 

Action  by  Bertha  Fritz  against  the  Southern  Railway  Com- 
pany.   Judgment  for  defendant.     Plaiutifi  appeals.     Affirmed. 

L.  M.  Scott  and  John  A.  Barringer,  for  appellant. 
King  &  Kimball,  for  apoellee. 

CONNOR,  J.  This  action  is  prosecuted  by  the  plainti£f 
for  the  recovery  of  damages  sustained  by  her  on  account  of 
the  alleged  negligence  of  the  defendant.  The  plaintiff  alleges, 
and  the  testimony  for  the  purpose  of  this  appeal  establishes 
the  fact,  that  she  was  on  the  I2th  of  August,  1899,  a  passen- 
ger on  the  defendant's  train,  and  that  she  purchased  a  ticket 
irom  Thomasville  to  High  Point,  reaching  the  last-named 
place  about  9  o'clock  at  night.  After  the  train  stopped  at 
the  station,  she,  together  with  other  passengers,  left  the  car 
at  the  rear  end,  following  the  conductor,  for  the  purpose  of 
alighting.  She  had  reached  the  second  step,  and  the  con- 
ductor was  standing  on  the  ground,  his  head  turned  back 
oyer  his  shoulder  in  the  direction  of  the  engine,  in  which 
direction  there  were  some  young  ladies  If  he  had  been 
standing  straight,  he  would  have  been  facing  the  plaintiff. 
The  plaintiff's  father  was  standing  behind  the  conductor  about 
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three  paces,  and  a  little  to  the  west  of  him.  Quite  a  crowd 
were  at  the  station.  As  the  plaintifi  reached  the  second  step, 
a  heavy  man,  with  a  valise  in  his  hands,  came  rapidly  down 
the  side  of  the  car  in  the  direction  of  the  engine,  and,  as  he 
reached  the  step,  caught  hold  of  the  car  rail,  and  swung  him- 
self up  on  the  step,  his  valise  striking  the  plaintiff  on  the 
knee  and  injuring  her.  The  train  was  stopped  at  the  usual 
place.  The  conductor  was  in  front  of  the  steps.  The  man 
intended  to  board  the  train,  and  the  conductor  told  him  to 
stop.  He  noticed  the  man  after  he  had  gotten  up,  and  told 
him  to  stand  aside  where  he  was,  and  the  man  did  so.  The 
plaintifi,  in  response  to  a  question,  testified:  ''I  believe  you 
said  on  a  former  trial  that  this  man  came  rushing  up  very 
hastily  in  the  direction  of  the  engine,  and  made  no  stop.^ 
Answer.  Yes."  **You  said  that  you  could  not  have  antic- 
ipated that  he  was  going  to  hit  you,  and  it  could  not  have 
been  reasonably  anticipated ?  Answer.  Yes."  ''And  you  say 
it  now?  Answer.  Yes."  When  the  man  got  up,  the  plain- 
tiff came  down,  and  when  in  reach  of  the  conductor  he  took 
her  hand.  The  plaintiff  had  no  reason  to  believe  that  the 
man  was  going  to  hit  her.  The  whole  thing  was  quickly 
done.  The  conductor  could  have  seen  him  coming  from  the 
direction  of  the  engine  if  he  had  been  attending  to  his  busi- 
ness. The  plaintiff's  father  was  standing  about  three  paces 
away.  The  car  steps  are  26  inches  wide  and  22  inches  be- 
tween rails.  The  plaintiff's  father  said  that  the  man  who 
struck  her  was  a  large,  red-faced  man;  looked  like  he  might 
have  been  a  mechanic.  The  conductor  helped  the  plaintiff 
down.  The  platform  was  a  good  one.  The  plaintiff  intro- 
duced certain  rules  of  the  defendant  company,  and  showed 
that  they  were  furnished  to  conductors  in  its  employ: 

''Rule  408.  Conductors  must  always  be  vigilant  to  foresee, 
and  as  far  as  possible  to  prevent,  anything  which  might 
cause  accident  or  delay  to  their  trains." 

"Rule  426.  They  must  contribute,  as  far  as  they  can,  with- 
out being  unduly  officious,  to  the  convenience  and  comfort  of 
passengers,  and  must  give  particular  attention  to  women  and 
children  who  are  unattended,  and  to  all  persons  who  are  in- 
firm, inexperienced,  or  otherwise  unable  to  care  for  them- 
selves. *  * 

"Rule  448.  Passenger  conductors  should  never  lose  sight  of 
the  fact  that  their  duties  are  of  a  most  delicate  and  responsi- 
ble character,  and  demand  unusual  judgment,  tact,  and 
courtesy,  and  that  the  safety  of  their  trains  and  passengers 
and  the  reputation  of  the  road  are  dependent  upon  their  dis- 
cretion and  care." 

Upon  the  close  of  the  plaintiff's  testimony  the  defendant 
moved  for  a  judgment  of  nonsuit,  which  was  allowed,  and  the 
plaintiff  appealed. 

When  this  cause  was  before  this  court  at  the  February  term, 
1902  (130  N.  C.   279,  41   S.  E.  532),  the  testimony  was  the 
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^ame  as  upon  this  appeal,  except  that  the  rules  of  the  com- 
pany had  not  then  been  introduced.  Furches,  C.  J.,  speak- 
ing for  the  court,  said:  "After  a  careful  examination  of  the 
evidence,  we  are  of  the  opinion  that  the  defendant's  motion, 
at  the  close  of  the  plaintiff's  evidence,  to  nonsuit  the  plaintiff, 
should  have  been  allowed.  There  is  no  evidence,  in  our  opin- 
ion, showing  negligence  on  the  part  of  the  defendant."  The 
case  was  disposed  of  upon  another  question. 

We  are  of  the  opinion  that  the  ruling  of  this  court  should 
be  a£Brmed.  We  do  not  think  the  rules  of  the  company  in- 
troduced by  the  plaintifi  did  more  than  declare  the  measure 
of  duty  which  the  defendant  owes  to  its  passengers.  In 
Britton  V.  Railroad,  88  N.  C.  536,  43  Am.  Rep.  749,  Ruffin, 
J.,  says:  ''According  to  the  uniform  tendency,  of  these 
adjudications,  which  we  admit  as  authorities,  the  carrier 
owes  to  the  passenger  the  duty  of  protecting  him  from  the 
violence  and  assaults  of  his  fellow  passengers  or  intruders, 
and  will  be  held  responsible  for  his  own  or  his  servant's  neg- 
lect in  this  particular,  when,  by  the  exercise  of  proper  care, 
the  acts  of  violence  might  have  been  foreseen  and  prevented ; 
and,  while  not  required  to  furnish  a  police  force  sufficient  to 
overcome  all  force  when  unexpectedly  and  suddenly  offered, 
it  is  his  duty  to  provide  ready  help  sufficient  to  protect  the 
passenger  against  assaults  from  every  quarter,  which  might 
reasonably  be  expected  to  occur  under  the  circumstances  of 
the  case  and  the  condition  of  the  parties."  This  rule  we  find 
fully  sustained  by  the  decisions  of  other  courts  and  the  text- 
books. In  Putnam  v.  Broadway  &  Seventh  Ave.  R.  Co.,  55 
N.  Y.  108,  14  Am.  Rep.  190,  it  is  said:  "A  railroad  company 
has  the  power  of  refusing  to  receive  as  a  passenger  or  to  expel 
any  one  who  is  drunk,  disorderly,  or  riotous,  or  who  so 
demeans  himself  as  to  endanger  the  safety,  or  interfere  with 
the  reasonable  comfort  and  convenience,  of  the  other  pas- 
sengers, and  may  exert  all  necessary  power  and  means  to 
eject  from  the  cars  any  one  so  imperiling  the  safety  or 
annoying  others;  and  this  police  power  the  conductor  or  other 
servant  of  the  company  in  charge  of  the  car  or  train  is  bound 
to  exercise  with  all  the  means  he  can  command,  whenever 
occasion  requires.  If  this  duty  is  neglected  without  good 
cause,  and  a  passenger  receives  injury,  which  might  have 
been  reasonably  anticipated  or  naturally  expected  from  one 
who  is  improperly  received  or  permitted  to  continue  as  a 
passenger,  the  carrier  is  responsible."  The  Supreme  Court 
of  Iowa,  in  Felton  v.  Railroad  Co.,  69  Iowa,  577,  29  N,  W. 
618,  27  Am.  &  Eng.  R.  Cas.  299,  held  that  upon  a  finding  by 
the  jury  that  the  defendant  ought  not  reasonably  to  have 
anticipated  that  an  assault  would  be  committed  on  the 
deceased  the  defendant  was  not  liable.  In  Flint  v.  Trans- 
portation Co.,  34  Conn.  554,  Fed.  Cas.  No.  4,873,  it  is  held 
that  "carriers  of  passengers  for  hire  are  bound  to  exercise  the 
Qtmost  vigilance  and  care  in  maintaining  order  and  guarding 


246        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Fritz  V,  Southern  Ry.  Co 

those  they  transport  against  violence  from  whatever  source 
arising,  which  might  be  reasonably  anticipated  or  naturaUy 
expected  to  occur,  in  view  of  all  the  circumstances,  and  of  the 
number  and  character  of  persons  on  board."  There  is  no 
controversy  in  this  case  in  regard  to  the  relation  which  the 
plaintiff  occupied  toward  the  defendant.  She  was  a  passen- 
ger, having  paid  her  fare,  and  at  the  time  of  the  injury  the 
contract  of  carriage  had  not  come  to  an  end.  She  was,  there- 
fore, entitled  to  demand  of  the  defendant  the  degree  of  care 
for  her  protection  prescribed  by  the  law  and  the  rules  of  the 
company.  In  the  very  excellent  brief  filed  by  the  plaintiff's 
counsel  many  authorities  are  cited  to  establish  this  proposi- 
tion. They  also  cite  authorities  to  the  effect  that,  if  the  con- 
ductor was  negligent,  and  by  reason  of  such  negligence  a 
third  party — as,  in  this  case,  a  fellow  passenger — injured  the 
plaintiff,  the  defendant  would  be  liable.  The  question  which 
lies  at  the  threshold  of  this  case  is  whether  there  is  any  neg- 
Ngence  on  the  part  of  the  conductor.  It  will  be  observed  that 
in  the  cases  cited  the  question  of  liability  is  made  to  turn 
upon  a  neglect  of  duty,  as  do  all  cases  of  negligence.  The 
right  to  recover  is  dependent  upon  a  failure  on  the  part  of  the 
conductor  to  maintain  such  care  as  would  prevent  an  injury 
which  could  be  reasonably  anticipated,  or,  as  said  by  Justice 
RufBn  in  Britton's  Case,  supra,  ''could  have  been  foreseen 
and  prevented.'*  The  plaintiff  here  testified  expressly  that 
the  man  who  injured  her  was  coming  very  rapidly,  and  that 
^'you  could  not  have  anticipated  that  he  was  going  to  hit  you, 
and  it  could  not  have  been  reasonably  anticipated.*'  Apply- 
ing the  principle  which  is  to  govern  the  case,  this  language 
of  the  plaintiff  relieves  the  defendant  of  any  actionable  neg- 
lect. Her  statement  is  sustained  by  the  circumstances  sur- 
rounding the  transaction.  She  said,  in  reply  to  a  question, 
that  she  had  no  reason  to  believe  that  this  man  was  going  to 
hit  her.  Her  father,  standing  within  three  paces  of  the  con- 
ductor, and  seeing  the  man  coming,  did  not  anticipate  any 
trouble.  The  man  had  a  right,  as  a  passenger  seeking  to 
board  the  train,  to  go  to  the  step,  and,  so  soon  as  he  could 
safely  do  so,  enter  the  car.  The  fact  that  he  was  coming 
rapidly  was  not  calculated,  in  view  of  the  conduct  of  men 
under  such  circumstances,  to  arouse  in  the  conductor  any  appre- 
hension that  he  would  attempt  to  board  the  car  in  a  rough  and 
violent  manner.  He  made  no  such  impression  on  the  plain- 
tiff or  her  father.  If  the  conductor  had  stopped  him  before 
'he  reached  the  step,  the  defendant  would  have  been  liable  in 
an  action  for  damages. 

We  do  not  intend  to  relax  in  the  slightest  degree  the  rules 
of  the  company  or  the  high  degree  of  care  which  the  law  re- 
quires of  conductors  in  protecting  their  passengers.  But  we 
do  not  think  that,  in  view  of  this  testimony,  these  rules, 
applied  to  the  conductor's  conduct,  show  any  negligence  on 
bis  part.     The  general  rule  is  that  whenever  a  carrier,  through 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        247 

Fritz  V.  Southern  Ry.  Co 

its  agents  or  servants,  knows  or  has  opportunity  to  know  of  a 
threatened  injury,  or  mig^t  have  reasonably  anticipated  the 
injury,  and  fails' or  neglects  to  take  the  proper  precautions  or 
to  use  proper  means  to  prevent  or  mitigate  such  injury,  the 
carrier  is  liable.  We  have  carefully  examined  the  case  of 
Sheridan  v.  B.  &  N.  Ry.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490, 
cited  by  the  plaintiff's  counsel.  There  the  plaintiff's  intestate, 
a  child  of  nine  years,  was  compelled  by  the  conductor  of  a 
crowded  railroad  car  to  stand  upon  the  platform,  and  while 
there  was  thrown  from  the  car  by  the  hasty  and  careless  exit 
of  another  passenger.  The  company  was  properly  held  liable, 
Mr.  Justice  Hunt  saying:  ''For  the  present  we  are  to  assume 
that  the  deceased  was  upon  the  platform  by  the  express  re- 
quirement of  the  defendants,  and  against  his  own  remonstrance, 
properly,  so  far  as  the  defendants  are  concerned.  If,  by  the 
motion  of  the  cars,  he  had  been  thrown  from  this  dangerous 
position,  or  by  the  continued  pressure  of  the  large  crowd 
which  the  defendants  had  permitted  upon  their  cars  he  had 
been  pushed  from  his  standing  place,  the  defendants  would 
have  been  liable.  It  does  not  alter  this  liability  that  the 
wrong  of  a  third  party  concurred  with  their  own  in  producing 
the  injury.  It  may  well  be  that  the  young  ma'n  ^  was  not 
justified  in  rushing  through  the  crowd  and  in  aiding  in  throw- 
ing the  deceased  from  the  cars;  but  this  does  not  relieve  the 
defendant's  wrong.  If  they  had  not  removed  the  deceased 
from  his  seat,  and  compelled  him  to  stand  upon  the  platform, 
he  would  have  been  unaffected  by  this  illegal  act  of  the  yoiing 
man.  It  was  his  violence,  concurring  with  the  defendant's 
illegal  conduct  in  overcrowding  their  cars  and  in  placing  the. 
deceased  upon  the  platform,  that  produced  the  disastrous  re- 
sult." The  wrongful  act  of  the  defendant  in  that  case  was  in 
compelling  the  plaintiff's  intestate  to  stand  upon  the  platform. 
In  our  case  there  was  no  wrongful  act  in  respect  to  the  plain- 
tiff's being  upon  the  second  step  in  alighting  from  the  car. 
There  was  no  suggestion  of  overcrowding  preventing  her  from 
leaving  the  car  in  the  usual  manner,  nor  is  there  any  sugges- 
tion that  the  conductor  was  not  in  his  proper  place.  The 
only  suggestion  made  is  that  he  was  looking  over  his  shoulder, 
with  an  intimation  that  his  attention  was  attracted  by  some 
young  ladies.  It  does  not  appear  that  he  was  prevented  from 
seeing  the  man  approach  the  car.  On  the  contrary,  the 
plaintiff  testifies  that  immediately  upon  his  swinging  himself 
upon  the  step  the  conductor  stopped  him.  While  we  fully 
recognize  the  very  delicate  duties  imposed  upon  conductors  in 
looking  after  their  passengers,  and  would  not  lower  the 
standard  by  which  their  duty  is  measured,  we  cannot  fail  to 
also  recognize  that  as  the  train  stops  at  the  station  the  duty 
becomes  exceedingly  difficult  in  respect  to  passengers  alight- 
ing and  those  desiring  to  enter  the  car.  We  would  not  be 
willing  to  say  that  the  momentary  attraction  of  the  con- 
ductor's attention,  even  by  young  ladies,  would  constitute 
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negligence.  lo  applying  the  rules  of  law  to  the  conduct  of 
men  in  the  discharge  of  their  various  duties  of  life,  we  must 
recognize  existing  conditions;  and,  while  we  enforce  a  high 
degree  of  care  between  agents  and  servants  of  railroads  and 
their  passengers,  we  must  not  impose  unreasonable  require- 
ments, or  expect  men  to  anticipate  and  provide  against  con- 
tingencies beyond  the  capacity  of  the  human  mind.  It  is 
certainly  desirable  that  in  public  stations  and  in  other  places 
where  people  assemble  more  consideration  for  each  other's 
welfare,  safety,  and  comfort  be  observed.  The  conduct  of  the 
man  who  caused  this  injury  was  inconsiderate,  and  perhaps 
rude,  but  conductors,  no  more  than  other  men,  can  be  re- 
quired to  anticipate  that  men  are  going  to  act  in  a  rude  and 
inconsiderate  manner  towards  ladies.  While  they  must  be 
upon  the  alert,  they  cannot  be  expected  to  anticipate  conduct 
which  the  plaintiff  herself  says  could  not  have  been  antici- 
pated, and  which  did  not  attract  the  attention  af  her  father, 
standing  near  by  the  conductor.  While  the  injury  sustained 
by  the  plaintiff  is  a  source  of  regret,  we  cannot  see  that  it  is 
the  result  of  any  actionable  negligence  on  the  part  of  the 
defendant's  conductor.  In  regard  to  the  width  of  the  steps, 
it  is  not  suggested  that  they  should  be  wide  enough  for  two 
persons  to  pass.  The  rules  of  the  company  require  that  pas- 
sengers entering  cars  shall  await  the  exit  of  those  leaving. 
This,  we  think,  is  a  reasonable  requirement. 

Upon  the  whole  evidence  we  are  of  the  opinion  that  the 
judgment  of  nonsuit  should  be  affirmed. 

CLARK,  C.  J.  (dissenting).  The  defendant  owed  the 
plaintiff  a  safe  exit  from  its  cars.  The  usual  requirement 
nowadays,  wherever  there  is  much  travel,  is  that  outgoing 
passengers  leave  by  one  door  of  the  car  and  incoming  pas- 
sengers enter  at  the  other.  This  prevents  any  collision  be- 
tween the  two  streams  of  passengers,  and  it  is  negligence  for 
a  railroad  company  not  to  establish  and  enforce  reasonable 
regulations,  which  are  in  general  use,  to  prevent  accidents  by 
the  strong  trampling  upon  the  weak,  burly  men  running  over 
weak  and  delicate  women  and  children.  The  plaintiff  was 
descending,  and  on  the  second  step,  when  a  strong,  able- 
bodied  man  with  a  heavy,  iron-bound  valise  in  his  hand  caught 
hold  of  the  iron  stanchion  to  swing  himself  up.  The  con- 
ductor was  standing  by  the  step,  and,  if  advertent  to  his 
duties,  instead  of  allowing  his  attention  to  be  attracted  else- 
where, he  could  certainly  have  put  out  his  hand  more  quickly 
than  the  man  could  swing  his  own  weight  and  that  of  the 
valise  up,  and  have  made  him  wait  until  the  lady  and  other 
passengers  had  gotten  out.  At  least,  this  was  evidence  for 
the  jury  to  consider;  and  this  court,  I  think,  should  not  hold 
as  a  proposition  of  law  that  it  was  not  negligence  for  the 
conductor  to  permit  the  heavy  man  and  his  heavy  valise  to 
crowd  up  the  steps,  22  inches  wide,  on  which  the  lady  was 
descending,  and  where  she  had  the  right  of  way.     The  lady 
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says  she  did  not  anticipate  the  man  would  strike  her  with  the 
valise.  If  she  had,  it  might  have  been  contributory  negli- 
gence, possibly,  not  to  have  called  out,  or  shrunk  back  (if 
possible);  but  because,  relying  on  the  care  of  the  defendant's 
servant,  she  was  not  thus  guilty  of  contributory  negligence, 
it  is  hard  measure  to  hold  that  therefore  the  conductor  was 
not  negligent  in  not  stopping  the  man,  nor  the  company  in 
not  having  safe  regulations  to  prevent  collision  between  in- 
coming and  outgoing  streams  of  passengers.  The  conductor 
was  at  the  foot  of  the  steps,  and  should  have  seen,  sooner  than 
the  lady  or  than  her  father,  who  was  three  steps  away,  that 
the  heavy  man  with  the  heavy  valise  had  laid  hold  of  the  iron 
rod  to  swing  up  on  the  crowded  steps.  The  conductor's  hand 
should  have  been  instantly  stretched  out  across  the  steps,  and 
he  should  have  told  the  man  politely,  but  firmly,  he  could  not 
go  up  till  those  on  the  steps  had  descended.  If  there  was  any 
reason  to  the  contrary,  the  conductor  should  have  gone  on 
the  stand,  and  have  told  what  it  was.  Whether  the  conductor 
was  attending  to  his  duties  or  negligent  in  the  premises  was  a 
matter  of  fact  to  be  det£rmined  by  the  jury. 

When  the  case  was  here  on  the  former  appeal  (130  N.  C. 
279,  41  S.  E.  532)  this  present  question  as  to  whether  there 
was  any  evidence  was  not  before  the  court,  and  could  not  be, 
for  the  appeal  was  by  the  plaintiff  from  the  judgment  below 
granting  the  new  trial,  and  the  court  expressly  so  stated  in 
the  opinion.  Besides,  there  was  some  additional  evidence  on 
the  last  trial.  His  honor  in  the  second  trial  below  was  doubt- 
less misled  by  the  first  headnote  in  the  former  appeal. 


Bedforjo-Bowling  Green  Stone  Co.  ei  al,   v,  Oman  et  al. 

{Court  of  Appeals  of  Kentucky ^  April  28,  1903,) 

[73  S.  W.  Rep.  1038.] 

Lease— Construction—Realty— Title  to  Railroad. 

A  lease  of  the  right  to  work  and  use  all  the  fine  cutting  stone  con- 
tained on  two  certain  tracts  of  land  obligated  the  lessees  to  build  or 
-canse  to  be  built  a  railroad  from  the  quarry  over  the  land  of  a  third 
party  to  the  line  of  a  certain  railroad  company.  There  was  no  cove- 
nant in  the  lease  for  the  conveyance  of  the  railroad  to  the  lessors  at 
its  expiration  :  held  that,  in  the  absence  of  a  stipulation- governing  the 
matter,  the  railroad,  being  part  of  the  realty,  became  the  property 
of  the  owners  of  the  soil  to  which  it  was  affixed,  and  a  grantee  of  one 
of  the  lessors  had  no  interest  therein. 

Deed— Construction. 

A  commissioner's  deed,  stipulating  that  '*that  which  is  conveyed  is 
the  interest  of  F.  in  the  cutting  stone  on  the  land  aforesaid,  being 
-one-third  interest,"  conveys  only  an  interest  in  the  cutting  stone,  and 
no  interest  in  a  railroad  switch  connecting  the  quarry  with  the  line  of 
a  railroad  company. 

Duty  to  Receive  and  Carry  Freight.* 
A  railroad  corporation  which  had  the  control  and  management  of 

*See  monograph  appended  to  Carter  v,  Wilmington  8l  W.  R.  Co. 
■(N.  Car.),  1  R.  R.  R.  131,  24  Am.  &  Eng.  R,  Cas.,  N.  S.,  131. 
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a  switch  running  from  its  line  to  appellant's  quarry  could  not  lawfully 
refuse  to  receive  and  transport  freight  belonging  to  appellees,  owners 
of  a  near-by  quarry,  to  and  from  such  reasonable  points  along  the 
line  at  which  they  could  lawfully  ship  or  receive  it. 

Right  to  Take  Out  Cutting  Stone. 

The  right  to  take  cutting  stone  from  a  tract  of  land  necessarily 
carries  with  it  such  reasonable  use  of  the  surface  over  the  stone  as  is 
necessary  to  make  the  right  available. 

Appeal  from  Circuit  Court,  Warren  County. 
"To  be  officially  reported.** 

Bill  .by  John  Oman  and  others  against  the  Bedford-Bowling 
Green  Stone  Company  and  the  Louisville  &  Nashville  Rail* 
road  Company.  Decree  for  plaintiffs,  and  both  defendants 
appeal.  Affirmed  on  appeal  of  railroad  company.  Reversed 
on  appeal  of  stone  company. 

Bodley,  Baskin  &  Morancy  and  John  E.  Du  Bose,  for 
appellant  Bedford-Bowling  Green  Stone  Co. 

Jas.  E.  Mitchell,  Mitchell  &  Du  Bose,  E.  W.  Hines,  B.  D. 
Warfield,  and  Thos.  B.  Harrison,  Jr.,  for  appellant  Louisville 
&  N.  R.  Co. 

L.  McQuown,  for  appellees. 

BARKER,  J.  This  action  involves  the  rights  of  appellees 
to  the  use  of  a  railroad  switch  which  runs  from  the  Memphis 
Junction  of  the  Louisville  &  Nashville  Railroad  Company's 
line  in  Warren  county,  Ky.,  about  si  miles^  to  the  quarry  of 
the  appellant  Bedford-Bowling  Green  Stone  Company.  It  is 
not  necessary,  for  the  purpose  of  this  case,  to  set  forth  the 
statements  in  the  pleadings  with  any  minute  particularity. 
It  is  sufficient  to  say  that  the  Bedford-Bowling  Green  Stone 
Company  claims  to  be  the  exclusive  owner  of  the  switch  in 
question ;  and,  on  the  other  hand,  the  appellees  claim  a  part 
ownership,  with  the  right  to  its  use,  and,  if  that  be  not  so» 
that  it  is  a  part  of  the  railroad  system  of  the  appellant  Louis- 
ville &  Nashville  Railroad  Company,  and,  as  such,  they  have 
the  right  of  shipment  over  it,  and  that  the  Louisville  &  Nash- 
ville Railroad  Company  has  no  legal  right,  as  a  common  car-- 
rier,  to  refuse  to  transport  freight  along  its  line,  and  that  the 
pleadings  properly  present  these  issues  for  adjudication. 
Upon  the  trial  below,  the  learned  chancellor  held  that  the 
appellees  were  part  owners  of  the  switch  in  question,  and 
enjoined  the  Bedford-Bowling  Green  Stone  Company  from 
interfering  with  their  rights  to  its  use,  and  required,  by  a 
mandatory  injunction,  the  appellant  Louisville  &  Nashville 
Railroad  Company  to  transport  appellees'  freight  over  it  to 
their  quarry,  at  or  near  the  end  of  the  line.  From  this  judg- 
ment an  appeal  has  been  prosecuted  to  this  court. 

In  1870  Hugh  F.  Smith  and  his  wife,  Lydia  A.  Smith,  were 
the  owners  in  fee  simple  of  a  tract  of  land  in  Warren  county, 
Ky.,  known  as  the ''Howarth  Tract*';  and  they  and  one  B. 
C.  Sanders,  together,  owned  the  perpetual  right  to  quarry  the 
fine  cutting  stone  in  an  adjoining  tract,  known  as  the  ''Lov- 
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ing  Land."  Smith  and  wife  owned  an  undivided  two-thirds 
inteiest«  and  B.  C.  Sanders  an  undivided  one-third  interest. 
Sanders  had  no  interest  in  the  Howarth  land.  On  the  22d 
day  of  January,  1870,  Smith  and  wife  and  B.C.  Sanders 
entered  into  a  written  lease  with  Owen  McDonald  &  Co., 
whereby  they  leased  to  them  for  a  term  of  30  years  the  right 
to  work  and  to  use  all  the  fine  cutting  stone  contained  on  the 
two  tracts  of  land.  In  consideration  of  this  lease,  Owen  Mc- 
Donald &  Co.  bound  themselves  .to  build,  or  cause  to  be  built, 
within  three  years  from  the  date  of  the  lease,  a  railroad  from 
the  quarry  on  the  land  to  the  Memphis  Branch  of  the  Louis- 
ville &  Nashville  Railroad  Company,  and  to  commence  opera- 
tions in  the  quarry  within  three  years  from  the  date  of  the 
lease;  and  it  was  stipulated  that  unless  this  was  done  the  lease 
was  to  be  null  and  void.  Owen  McDonald  &  Co.  were  also 
to  pay  to  the  lessors,  as  a  royalty,  $1  for  each  100  feet  of  all 
stone  suitable  for  cutting  or  diessing  quarried  by  the  lessees 
daring  the  term  of  the  lease,  and  covenanted  to  keep  their 
books  open  to  the  inspection  of  the  lessors,  so  that  they  might 
settle  between  themselves  as  to  their  rights  in  the  royalty. 
At  the  expiration  of  the  term  of  the  lease,  it  was  stipulated 
that  the  lessees  could  remove  all  the  tools  and  machinery,  un- 
less the  lessors  paid  a  fair  price  for  them.  Afterwards  Owen 
McDonald  &  Co.  conveyed  their  interest  in  the  lease  to  the 
White  Stone  Quarry  Company,  which  acquired  the  right  of 
way  from  the  stone  quarry  to  the  Memphis  Junction  of  the 
Louisville  &  Nashville  Railroad  Company,  and  built  thereon 
the  railroad  switch  involved  in  this  litigation,  since  which 
time  the  interests  originally  acquired  by  Owen  McDonald  & 
Co.  have  passed  in  regular  succession  from  the  White  Stone 
Quarry  Company  to  the  Belknap  &  Dumesnil  Stone  Com- 
pany, and  from  it  to  the  Bowling  Green  Stone  Company,  and 
from  it  to  the  Columbia  Finance  &  Trust  Company,  which 
conveyed  it  to  the  Bedford-Bowling  Green  Stone  Company. 
In  1888  the  Belknap  6i  Dumesnil  Stone  Company  purchased 
all  the  interests  of  the  Smiths  in  both  the  Howarth  and  the 
Loving  tracts,  and  thus  became  the  owner  in  fee  simple  of 
the  first,  and  the  owner  of  a  two-thirds  interest  in  the  cutting 
stone  in  the  latter,  tract.  In  1878  B.  C.  Sanders,  being  in- 
debted to  Milton  Feland  and  McElwain,  conveyed  to  them 
his  interest  in  the  cutting  stone  in  the  Loving  tract.  Feland 
having  died,  in  a  suit  to  settle  his  estate  his  interest  in  the 
cutting  stone  was  sold,  and  bought  by  appellee  John  Oman. 
McElwain  in  1885  sold  his  interest  in  the  cutting  stone  to 
Sallie  M.  Smith,  and  she  sold  it  to  the  Belknap  &  Dumesnil 
Stone  Company  in  1888,  so  that  at  the  expiration  of  the  lease, 
in  iQoo,  John  Oman  was  the  owner  of  a  one-third  interest  in 
the  cutting  stone .  in  the  Loving  tract,  and  the  Bedford-Bow- 
ling Green  Stone  Company  was  the  owner  in  fee  simple  of 
the  Howarth  tract,  and  of  an  undivided  two-thirds  interest  in 
the  cutting  stone  in  the  Loving  tract.     Between  them,   and 
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in  the  proportions  mentioned,  they  were  the  owners  of  all  the 
property  demised  by  the  lease  of  1870.  After  the  expiration 
of  the  lease  the  Columbia  Finance  &  Trust  Company,  appel- 
lant's vendor,'  and  the  appellee  John  Oman,  in  an  action  that 
was  pending  in  the  Warren  circuit  court  between  John  Oman 
and  the  Bowling  Green  Stone  Company,  etc.,  entered  into 
an  agreement  by  which  that  case  was  settled,  and  a  division 
made  between  the  parties  at  interest  as  to  their  rights  in  the 
cutting  stone  in  the  Loving  tract.  In  pursuance  of  this  agree- 
ment, commissioners  were  appointed  to  divide  the  interests 
of  the  parties  in  the  cutting  stone,  which  having  been  made, 
the  commissioner  of  the  court  conveyed  to  each  party  to  the 
settlement  their  respective  portions.  This  deed  having  been 
put  to  record,  there  is  now  no  dispute  as  to  the  rights  of  the 
parties  to  this  litigation  on  this  question. 

John  Oman,  having  opened  a  quarry  on  the  Loving  tract, 
set  apart  to  him,  very  near  the  quarry  operated  by  the  Bed- 
ford-Bowling Green  Stone  Company,  is  naturally  very  anxious 
to  use  the  switch  in  transporting  his  machinery  to  his  quarry, 
and  in  transporting  his  stone  to  the  main  line  of  the  Louis- 
ville &  Nashville  Railroad;  it  being  impracticable  to  haul 
such  heavy  freight  for  so  long  a  distance  in  any  other  way. 
We  do  not  think,  however,  he  has  any  interest  in  the  switch 
in  question.  It  was  built  by  the  White  Stone  Quarry  Com- 
pany, a  remote  vendor  of  appellants,  under  the  lease  of  1870, 
and  that  instrument  contains  no  covenant  for  its  conveyance 
to  the  lessors  at  its  expiration;  at  which  time,  being  a  part  of 
the  realty,  in  the  absence  of  any  stipulation  governing  the 
matter,  it  became  the  property  of  the  owners  of  the  soil  to 
which  it  was  affixed.  In  order  for  appellee  Oman  to  prove 
himself  entitled  to  an  interest  in  the  railroad  switch  involved 
in  this  litigation,  it  was  incumbent  upon  him  to  exhibit  some 
muniment  of  title  by  which  he  acquired  an  interest  in  it. 
This  he  has  wholly  failed  to  do.  Even  should  it  be  held  that 
his  remote  vendor,  B.  C.  Sanders,  acquired  an  interest  by 
the  terms  of  the  lease  of  1870,  it  would  still  be  necessary  for 
him  to  show  some  transmission  of  that  right  to  him.  He 
purchased  the  interest  he  holds  at  a  judicial  sale  in  the  settle- 
ment of  Milton  Feland's  estate,  and  the  deed  of  the  commis- 
sioner of  the  court  in  that  case  to  him,  after  describing  the 
land  containing  the  cutting  stone  to  be  conveyed,  contains 
this  stipulation:  ''That  which  is  conveyed  is  the  interest  of 
M.  C.  Feland  in  the  cutting  stone  on  the  land  aforesaid,  being 
one-third  interest."  So  that  all  he  purchased  was  an  interest 
in  the  cutting  stone,  and  not  an  interest  in  the  railroad 
switch. 

The  railroad  switch  involved  in  this  litigation  was  built  by 
the  White  Stone  Quarry  Company,  and  in  so  doing  they 
entered  into  a  contract  with  the  Louisville  &  Nashville  Rail- 
road Company,  by  which  it  leased  or  hired  all  of  the  material 
which  went  into  it,  from  the  railroad  company,  upon  a  stipu- 
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lated  rent,  to  be  equal  to  6  pei  cent,  per  annum  on  the  value 
of  the  material  furnished;  the  quarry  company  to  keep  the 
roadway  in  good  condition,  either  by  doing  the  work  itself, 
or  paying  the  railroad  company  for  what  it  might  do  in  this 
regard.  Afterwards,  on  the  23d  day  of  May,  1893,  the  prop- 
erty having  passed  into  the  ownership  of  the  Bowling  Green 
Stone  Company,  a  new  contract  was  made  between  it  and  the 
railroad  company,  in  which  all  of  the  terms  and  conditions  of 
the  original  contract  concerning  material  furnished  by  thq 
railroad  company,  and  the  rental  therefor  due  from  the  quarry 
company,  were  recited,  and  further  that,  ** whereas,  said 
Bowling  Green  Stone  Company  wishes  to  increase  its  busi- 
ness and  has  represented  to  said  Louisville  &  Nashville  Rail- 
road Company  that  if  it  should  be  relieved  from  the  payment 
of  said  rent  and  for  said  repairs,  it  could  largely  increase  its 
business,  which  would  result  in  an  increase  of  traffic  for  said 
Louisville  &  Nashville  Railroad  Company :  Now  therefore, 
in  consideration  of  the  premises,  the  said  Louisville  &  Nash- 
ville Railroad  Company,  from  and  after  this  date,  releases  the 
said  Bowling  Green  Stone  Company  from  the  payment  of 
rent  on  said  material,  and  also  agrees  to  keep  said  track  ii^ 
repair  during  the  continuation  of  this  contract  v  ithout  cost  tq 
said  Bowling  Green  Stone  Company,  reserving  the  right, 
however,  to  discontinue  doing  so,  and  the  right  to  cancel  this 
contract  on  60  days'  notice  in  writing  to  said  Bowling  Green 
Stone  Company  whenever  and  at  any  time  in  the  opinion  of 
the  management  of  said  Louisville  &  Nashville  Railroad  Com- 
pany the  shipments  from  said  quarries  to  points  on  and  reached 
via  said  Louisville  &  Nashville  Railroad  Company's  lines  are 
not  sufficient  to  justify  the  maintenance  of  the  track  by  said 
Louisville  &  Nashville  Railroad  Company."  This  contract, 
and  other  evidence  in  the  record  bearing  upon  the  question, 
show  that  the  Louisville  &  Nashville  Railroad  Company,  dur- 
ing the  continuance  of  this  last  contract,  has  the  control  and 
management  of  the  railroad  switch.  It  owns,  controls,  and 
operates  the  engines  and  other  rolling  stock  which  pass  over 
the  line.  It  keeps  the  roadbed  in  repair,  and  owns  all  of  the 
material  which  goes  into  it.  So  far  as  this  record  shows,  it 
exercises  the  same  control  and  dominion  over  this  line  that  it 
does  over  any  other  part  of  its  system ;  and  we  think,  by  the 
terms  of  the  contract  in  question,  the  switch,  during  the  con-t 
tinuance  of  the  contract,  at  least,  becomes  a  part  of  the  gen- 
eral system  of  the  Louisville  &  Nashville  Railroad  Company. 
This  being  so,  it  cannot  lawfully  refuse  to  receive  and  trans- 
port freight  belonging  to  appellees  to  and  from  such  reason- 
able points  along  the  line  at  which  they  may  lawfully  ship  or 
receive  it.  This  is  clearly  settled  by  the  opinion  of  this  court 
in  the  case  of  the  Louisville  &  Nashville  Railroad  Company 
v.  Pittsburg  &  Kanawha  Coal  Company,  64  S.  W.  969,  23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  55  L.  R.  A.  601,  in  which  it 
is  said:    '^Railroad  companies  are  quasi  public  corporations, 
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created  for  the  purpose  of  exercising  the  functions  and  per« 
forming  the  duties  of  common  carriers.  These  duties  are 
defined  by  law,  and  in  accepting  their  charters  they  nec« 
essarily  take  with  them  all  the  duties  and  liabilities  annexed; 
and  they  are  required  to  supply,  to  the  extent  of  their  re- 
sources, adequate  facilities  for  the  transaction  of  all  business 
offered,  and  to  deal  fairly  and  impartially  with  their  patrons. 
McCoy  V.  C.  I.,  St.  L.  &  C.  R.  R.  Co.  (C.  C.)  13  Fed.  5; 
Munn  V.  Illinois,  94  U.  S.  126,  24  L.  Ed.  77.  And  they  have 
no  right  to  contract  with  a  corporation  or  individual  to  give 
exclusive  rights  to  transfer  any  commodity  over  any  part  oi 
their  line.  *  *  *  The  contention  is  made  for  the  railroad 
company  that  appellee  is  not  entitled  to  a  mandatory  injunc- 
tion requiring  them  to  fulfill  their  corporate  obligations  to 
furnish  impartial  service,  because  they  have  adequate  relief 
in  a  court  of  law  by  suit  to  recover  damages  for  the  wrong 
done.  Undoubtedly  this  remedy  exists,  but  it  is  not  the  only 
means  of  relief  which  the  law  provides.  '  By  accepting  its 
charter  the  railroad  company  assumed  obligations  to  the  pub- 
lic, and  the  duty  of  enforcing  these  obligations,  in  the  absence 
of  some  statute  providing  a  different  remedy,  necessarily 
devolves  upon  courts  of  equity.  Their  jurisdiction  to  grant 
relief  of  this  sort  has  been  well  established  and  defined.  Hays 
V.  Pennsylvania  Co.  (C.  C.)  12  Fed.  309;  also  the  Express 
Case,  decided  by  Justice  Miller  and  Judge  McCreary  (C.  C.) 
10  Fed.  869,  and  the  case  of  the  State  v.  The  Hartford  &  New 
Haven  Railroad  Co.,  29  Conn.  546.  It  is  plainly  laid  down  in 
these  and  other  cases  that  a  railway  company  may  be  com- 
pelled by  a  mandatory  injunction  to  carry  out  the  object  for 
which  they  were  created,  and  to  impartially  and  without  dis- 
crimination serve  the  public." 

While  it  is  the  duty  of  the  railroad  company  thus  to  receive 
and  transfer  freight  for  appellee,  this  can  be  done  only  at 
points  along  the  line,  of  the  railroad  switch  in  question  at 
which  appellee  may  lawfully  receive  or  ship  it.  He  has  no 
right  to  trespass  upon  the  private  property  of  appellants  in 
order  to  reach  the  road.  We  think,  under  his  right  to  the 
cutting  stone,  as  now  fixed  by  contract,  appellee  is  entitled 
to  ship  and  receive  freight  at  any  reasonable  point  along  the 
road,  as  now  constructed,  which  lies  upon  any  part  of  the  Lov- 
ing tract,  which  was  set  apart  and  conveyed  to  him  in  the 
settlement  had  between  him  and  the  Columbia  Finance  & 
Tru«?t  Company.  Although  the  part  of  the  Loving  tract  upon 
which  the  railroad  switch  lies  (being  No.  4  on  the  plat)  is  now 
owned  in  fee  by  appellants  Bedford-Bowling  Green  Stone 
Company,  the  right  to  take,  the  cutting  stone  which  belongs 
to  appellee  necessarily  carries  with  it  such  reasonable  use  of 
the  surface  over  the  stone  as  is  necessary  to  make  appellees' 
interest  in  the  land  available.  If  it  should  be  found  imprac- 
ticable, from  the  topography  of  the  land,  to  reach  the  railroad 
on  tract  No.  4.  then  appellees  may  acquire  the  right  of  way 
by  contract  with  appellants,  or  condemnation  under  section 
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ii$  of  the  Kentucky  Statutes,  to  any  practicable  point  on  the 
line  which  will  not  unnecessarily  interfere  with  appellants' 
quarry  as  now  operated. 

For  the  reasons  herein  given,  this  case  is  affirmed  as  to  the 
Louisville  &  Nashville  Railroad  Company,  and  reversed  as  to 
the  Bedford-Bowling  Green  Stone  Company,  for  proceedings 
consistent  with  this  opinion. 

SETTLE,  J.,  not  sitting. 


Memphis  St.  Ry.  Co.  v.  Shaw. 

{Supreme  Court  of  Tennessee,  June  9 ^  igoj.) 

[75  S.  W.  Rep.  713.] 

Passenger  Carried  beyond  Destination— Evidence. 

Plaintiff's  contentioa,  in  an  action  ag'ainst  a  street  railway  for 
isjuries,  wastbat  she  was  neglig'ently  carried  beyond  her  destination  on 
the  trip  out  from  the  city  to  her  home,  and  to  the  terminus  of  the  road ; 
that  on  the  trip  back  she  was  wantonly  carried  beyond  her  stopping* 
place  again  ;  that  the  conductor  treated  her  rudely  on  the  trip  out  and 
back ;  and  that  she  was  injured  in  attempting  to  get  off  at  a  place 
bejond  her  destination,  where  the  car  stopped  on  the  return  trip :  held, 
that  evidence  of  what  was  said  and  done  by  the  conductor  and  plaintiff 
•was  not  only  competent,  but  constituted  the  gist  of  the  action. 

Instructions. 

Though  the  charge  of  the  court,  in  an  action  against  a  street  railway 
for  injuries,  to  the  effect  that  defendant  would  not  l>e  liable  if  plaintiff's 
negligence  was  the  sole  cause  of  the  injury,  was  erroneous,  defendant 
is  not  in  a  position  to  complain,  where  it  did  not  ask  for  any  other  or 
additional  charge. 
Contributory  Negligence — Instructions. 

Where  the  record  on  appeal  in  an  action  against  a  street  railway  for 
injaries  shows  that  defendant  insisted  that  the  facts  adduced  at  the 
trial  presented  a  case  of  sole  negligence  on  the  part  of  defendant,  or  sole 
negligence  on  the  part  of  plaintiff,  depending"  on  whether  plaintiff's  or 
defendant's  theory  of  the  facts  be  adopted,  and  that  no  charge  on  con- 
tributory neg'li^rence  was  requested,  defendant  cannot  complain  of  the 
court's  failure  to  charge  that  it  would  not  be  liable,  though  negligent, 
if  plaintiff's  negligence  contributed  to  her  injury. 

Street  Railways*— Care  Due  Alighting  Passengers. 

It  is  the  duty  of  a  conductor  in  charge  of  a  street  car  to  see  that  no  one 
is  in  the  act  of  alighting  when  he  starts  his  car  after  having  stopped  to 
discharge  or  take  on  passengers  at  a  regular  stopping  place. 

Same— Care  Due  Aged  Passenger. 

It  is  the  duty  of  those  in  charge  of  a  street  car  to  give  greater  care 
and  consideration  to  aged  and  infirm  passengers,  whose  age  or  infirmi- 
ties are  apparent,  than  to  other  passengers,  and,  if  necessary,  to  assist 
snch  passengers  to  alight  from  the  car  when  they  arrive  at  their  destina- 
tion. 

Instructions. 

Defendant  in  a  civil  action  cannot  complain  of  the  trial  court's  action 
in  stating  plaintiff's  theory  in  the  charge,  when  a  correct  statement  of 
defendant's  theory  was  also  given. 

Punitive  Damages. 

In  an  action  by  a  passenger  against  a  street  railway  for  injuries, 
evidence  held  to  justify  punitive  damages. 

*See  monograph  appended  to  Phillips  v.  St.  Charles  St.  R.  Co.  (La. ) » 
1  R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902. 
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Appeal  from  Circuit  Court,  Shelby  County;  J.  P.  Young;» 
Judge, 

Action  by  Mrs.  Kate  Shaw  against  the  Memphis  Street  Rail-^ 
way  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Wright,  Peters  &  Wright,  for  appellant. 
Carroll,  McKeller  &  Bullington,  for  appellee. 

WILKES,  J.  This  is  an  action  for  damages  for  personal  in*^ 
juries.  It  was  tried  before  a  jury  in  the  court  below,  and  there 
was  a  verdict  for  $5,000.  On  motion  for  a  new  trial,  $2,000* 
of  this  amount  was  remitted,  and  judgment  was  rendered  for 
$3,000  and  costs,  and  the  street  car  company  has  appealed 
and  assigned  errors. 

The  substance  of  the  complaint  is  that  plaintiff  was  negli-^ 
gently  carried  beyond  her  destination  on  her  trip  out  from 
the  city  to  her  home,  and  was  afterwards  carried  on  to  the 
terminus  of  the  road,  and  brought  back,  and  again  wantonly 
carried  beyond  her  destination  on  her  return. 

It  is  said  the  court  erred  in  admitting,  over  the  objection 
of  the  company,  evidence  of  what  was  said  and  done  by  the 
conductor  and  plaintiff  on  the  trip  out  and  the  return.  Plain*, 
tiff's  contention  is  that  she  was  carried  negligently  beyond  her 
destination  in  going  out,  and  that  the  conductor  would  not 
return  with  her  to  her  destination;  that  he  treated  her  rudely* 
on  the  trip  out  and  back,  and  negligently  and  wantonly  on  the 
return  trip  carried  her  beyond  her  stopping  place.  The  case 
in  this  court  must  be  viewed  from  the  plaintiff's  standpoint, 
and  on  her  theory,  and  what  was  said  and  done  on  the  trip 
out  and  back  is  not  only  competent,  but  constitutes  the  very 
gist  of  the  action. 

It  is  said  the  court  erred  in  the  following  instruction  to  the 
jury:    "The  court  further  instructs  you  that  a  person  wha 
enters  a  street  car  to  be  transported   to  a  certain  place,  and 
pays  his  fare,  is  a  passenger,  and  that  there  is  a  corresponding^ 
obligation   on  the  part  of  the  passenger  to  act  with  pru- 
dence, and  to  use  the  means  provided  for  his  safe  transporta- 
tion  with  the  same  reasonable  circumspection  and  care  that  is 
required  on  the  part  of  the  carrier,  for  the  law  does  not   pre- 
scribe a  different  rule  or  measure  of  care  with  respect  of  par- 
ties, and,  if  his  negligent  act  solely  contributes  to  bringing 
about  the  injury  of  which  he  complains,  he  cannot  recover.** 
The  criticism  is  in  the  use  of  the  word  "solely,  *'  and  the  con- 
tention is  that  the  court  should  have  told  the  jury  that,    if 
both  plaintiff  and  the  company  were  negligent,  the   plaintiff 
could   not  recover.     To  give  to  the  word  "contribute"  its 
legal  signification  would  make  the  charge  unintelligible,  as 
one  act  cannot  "contribute"  solely  to  effect  a  given  result* 
but  only  in  connection  with  some  other  act;  and  there  can  be  . 
no  sole  contributory  cause  of  an  accident.     We  may  assume, 
therefor,  that  the  trial  judge  meant,  if  the  negligent  act  of 
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the  plaintiff  produced  or  was  the  sole  cause  of  the  injury, 
she  could  not  recover.  There  are  two  or  more  answers  to 
this  assignment,  assuming  that  it  was  meant  to  charge  the 
doctrine  of  concurrent  negligence.  One  is  that  there  was  no 
request  for  any  other  or  additional  charge.  Another  is  that 
the  company  insisted  throughout  the  trial  that  there  was  and 
could  be  no  contributory  negligence  or  concurrent  negligence, 
Quder  the  proof,  but  that  the  facts  presented  a  case  of  sole 
negligence  on  the  part  of  plaintiff,  or  sole  negligence  on  the 
part  of  defendant,  according  to  whether  the  jury  adopted 
plaintiff's  or  defendant's  theory  of  the  facts.  Counsel  for  the 
road  stated  that,  if  plaintiff's  theory  was  true,  then  the  road 
was  guilty  of  negligence,  to  which,  in  the  language  of  coun- 
sel,''we  don't  claim  her  negligence  contributed.'*  The  jury 
evidently  adopted  the  theory  of  plaintiff.  The  case  of  Nash- 
ville Street  Railway  Co.  v.  Norman,  io8  Tenn.  331,  67  S.  W. 
479,  is  cited  by  counsel  for  the  road,  and  relied  on  by  him ; 
but  in  that  case  there  was  a  theory  of  concurrent  negligence 
presented  by  the  record,  and  the  court  was  asked  to  charge 
the  doctrine  of  concurrent  or  contributory  negligence.  The 
court  in  the  present  case,  in  his  charge,  did  present  the  feature 
of  contributory  negligence,  saying  to  the  jury:  . ''But  if  the 
passenger  is  injured  by  his  or  her  own  negligence  or  want  of 
care,  and  without  any  negligence  or  want  of  care  on  the  part 
of  the  carrier,  then  the  carrier  is  not  liable,  and  there  can 
be  no  recovery."  This  was  meagre,  but  there  was  no  request 
for  additional  charge. 

It  is  said  the  court  erred  in  charging  as  follows:  "You  are 
also  instructed  that  it  is  the  duty  of  those  in  charge  of  the 
car,  when  signaled  to  stop  at  a  regular  stopping  place  to  dis- 
charge passengers  or  to  take  on  others,  to  await  a  sufficient 
length  of  time  to  allow  the  passengers — whether  those  giving 
the  signal  to  stop,  or  those  who  are  undertaking  or  attempt- 
ing to  alight — a  sufficient  length  of  time  to  alieht  in  safety, 
by  the  exercise  of  reasonable  diligence,  and  to  see  and  know 
that  no  passenger  is  in  the  act  of  alighting  when  the  car  is 
again  put  in  motion.  And  it  is  likewise  their  duty  to  give 
greater  care  and  consideration  to  aged  and  infirm  persons, 
whose  age  or  infirmity  are  apparent  from  their  appearance, 
than  to  other  persons,  and,  if  necessary,  to  assist  them  in 
getting  off  the  car;  and,  if  they  fail  to  perform  their  duty  in 
these  respects,  the  employer  is  liable."  One  objection  to 
this  is  that  it  requires  the  conductor  absolutely  to  know  and 
see  that  no  passenger  is  in  the  act  of  alighting  when  the  car 
is  put  in  motion,  and  thus  makes  the  company  virtually  an 
insurer  that  the  conductor  shall  see  the  passenger  if  alighting. 
This  doctrine  is  laid  down  in  Booth  on  Street  Railroads,  g  349, 
in  these  words:  "It  is  the  duty  of  those  in  charge  of  the  car, 
when  signaled  to  stop  for  the  purpose  of  discharging  pas- 
sengers, to  ascertain  who  and  how  many  of  the  passengers 
intend  to  alight  at  that  place,  to  wait  a  sufficient  length  of 
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time  to  allow  them  to  alight  in  safety  by  the  exercise  of  rea- 
sonable diligence,  and,  in  any  event,  to  see  and  know  that  no 
passenger  is  in  the  act  of  alighting,   or  otherwise  in  a   posi- 
tion which  would  be  rendered  perilous  by  the  motion  of  the 
car  when  it  is  again  put  in  motion."     Booth  on  Street  Rail- 
roads, §  349.     Again,  in  Highland  Co.  v.  Burt,  92  Ala.  29,   9 
South.  410,  13  L.  R.  a.  95,  it  said:    ''It  is  the  duty  of  the 
driver  to  wait  a  sufficient  length  of  time  to  enable  passengers 
to  alight  in  safety  by  the  exercise  of  reasonable  diligence,  and, 
in  any  event,  to  see  and  know  that  no  passenger  is  in  the  act 
of  alighting,  or  otherwise  in  a  position  which   would  be  ren- 
dered perilous  by  a  movement  of  the  car."     In  Railroad   Co. 
V.  Mitchell,  98  Tenn.  31,  40  S.  W.  72,  no  doubt  citing  from 
Booth  on  Street  Railroads,  it  is  said:    ''A  common  carrier  is 
guilty  of  negligence  if  it  fails  to  stop  its  trains  at  stations  a  suf- 
ficient length  of  time  to  enable  passengers,  including  the  aged 
and  very  young,  by  the  exercise  of  due  care  and  diligence, 
to  leave  the  cars  in  safety  and  without  hurry  or  confusion,  or 
if,  after  having  waited  a  reasonable  time,  it  starts  its  train 
when  it  is  known,  or  should  by  reasonable  care  have  been 
known,  that  passengers  were  in  the  act  of  alighting  from  the 
cars.     As  applied   to  a  woman  aged  76  years,  and  weighing 
200  pounds,  the  following  instruction,  taken  as  a  whole,  is  not 
erroneous,  to  wit :    *It  was  the  duty  of  the  defendant  com- 
pany to  use  all  reasonable  care  and  diligence  for  her  safety 
while  on  and  getting  oil  of  the  train,  and  to  give  a  reasonable 
time  on   arriving  at  the  depot  [her  destination]  to  alight 
from  the  train  in  safety;  and  it  was  the  duty  of  the  company, 
or  some  agent  or  employee  of  defendant  in  charge  of  the 
train,  to  see  that  sufficient  time  was  given  for  that  purpose, 
and,  if  necessary,  to  assist  in   making  her  exit.'  "     In  Nellis 
on  Street  Surface  R.  R.'s,   p.  479,  notes,  it  is  said:    ''The 
conductor  must  be  alert  to  see  that  no  one  is  alighting  or 
attempting  to  alight  before  he  starts  his  car."     Citing  Gilbert 
V.  Street  Railway,  160  Mass.  403, 63  N.  E.  60;  Losee  v.  Street 
Railway,  63  Hun,  40s,  18  N.  Y.  Supp.  297.     While  we  think 
that  the  language  of  the  trial  judge,  when  taken  in  its  con- 
nection, and  in  view  of  other  portions  of  the  charge,  does  not 
make  the  company  an  insurer,  and  was  not  so  intended,  we 
cannot,  in  case  of  street  railways,  when  a  conductor  has  only 
one  car,  or,  at  most,  two  or  three  cars,  to  watch,  consider  it 
too  high  a  degree  of  care  that  he  should  be  required  to  see  and 
know  that  no  one  is  in  the  act  of  alighting  when  he  starts  his 
car.     The  whole  length  of  the  car,  and  every  passenger  on  it, 
can  be  brought   under  his  notice  at  a  glance,  and   they  all 
alight  on  one  side  or  at  one  end;  and,  by  the  exercise  of  any 
reasonable  degree  of  care  and  caution,  he  may  see  and  know. 
We  do  not  mean  to  apply  to  commercial  cars,  where  there 
are  several  coaches  in  a  train,  under  one  conductor.     As  to 
the  duty  of  the  conductor  to  look  after  the  safety  and  care  of 
aged  and  infirm  persons,  and,  if  necessary,  assist  them  in 
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alighting,  the  instruction  given  in  this  case  does  not  go  be-^ 
yond  the  rule  of  duty  laid  down  in  Railroad  Co.  v.  Mitchell* 
93  Tenn.  31,  40  S.  W.  72.  This  does  not  mean  that  it  is  the 
duty  of  the  conductor  to  assist  passengers  generally  to  alight. 

The  sixth  assignment  complains  of  the  fact  that  the  trial 
judge  gave  plaintifi*s  theory  of  the  case  to  the  jury.  We  find 
that  it  was  immediately  followed  by  a  statement  of  defend- 
ant's theory,  and  both  are  stated  with  substantially  and  vir- 
tually exact  correctness.  We  do  not  find  in  the  learned 
judge's  statement  any  fact  stated  hypothetically  which  was 
not  brought  out  by  some  of  the  witnesses,  and  plaintifi's 
theory  is  correctly  set  forth,  as  well  as  that  of  defendant. 

It  is  said  that  the  trial  judge  should  have  given  no  charge 
upon  the  subject  of  exemplary  damages;  that  the  case  pre- 
sented is  not  one  for  punitive  damages,  and  hence  the  verdict 
and  judgment  are  excessive,  and  so  much  so  as  to  evince  pas- 
sion, prejudice,  or  caprice,  caused  by  the  charge  upon  the 
subject  of  exemplary  damages.  In  considering  this  assign- 
ment, we  must,  of  course,  take  plaintifi's  version  of  the 
matter,  as  the  jury  evidently  credited  her,  and  gave  the  weight 
of  their  verdict  in  her  favor,  and  there  is  no  assignment  that 
there  is  no  evidence  to  support  the  verdict.  If  the  case  is 
one  which  calls  for  exemplary  damages,  then  the  court  should 
have  charged  the  jury  upon  that  feature.  In  American  Lead 
Pencil  Company  v.  Davis,  108  Tenn.  254,  66  S.  W.  1129,  this 
court  approves  the  language  of  Sutherland  on  Damages,  when 
he  says  that  punitive  damages  are  allowed  when  a  wrongful  act 
is  done  with  a  bad  motive,  or  so  recklessly  as  to  imply  a  dis- 
regard of  social  obligations,  or  when  there  is  negligence  so  gross 
as  to  amount  to  misconduct  and  recklessness.  Continuing, 
the  court  says :  ^' The  authorities  affirm  that  what  amounts 
to  gross  negligence  under  the  facts  of  the  case,  or  to  a  disre- 
gard ol  the  safety  of  the  person  injured,  is  a  discretionary 
ground  for  exemplary  damages.'*  This  court  has  also  said, 
in  The  Traction  Co.  v.  Lane,  103  Tenn.  376,  ^3  S.  W.  557,  46 
L  R.  A.  549:  **A  contract  to  carry  passengers  is  not  one  of 
mere  toleration  and  duty  to  tiansport  the  passengers  on  its 
cars,  but  it  also  includes  the  obligation  on  the  part  of  the 
carrier  to  guaranty  to  its  passengers  respectful  and  courteous 
treatment,  and  to  protect  them  not  only  from  violence  and 
insult  from  strangers,  but  also  from  violence  and  insult  from 
the  carriers'  own  servants.'*  In  Telegraph  Co.  v.  Shaw,  102 
Tenn  318,  52  S.  W.  163,  it  is  said:  **Thereneed  not  be  posi- 
tive proof  of  malice  or  oppression,  if  the  transactions,  or  facts 
shown  in  connection  therewith,  fairly  imply  its  existence,  and 
it  is  left  to  the  jury  to  look  at  all  the  circumstances  in  order  to 
see  whether  there  was  anything  in  the  conduct  of  the  defendant 
to  aggravate  the  damages."  Tested  by  these  rules,  we  advert 
to  the  facts  of  the  case  as  given  by  plaintifi  and  her  witnesses : 
Plaintiff  was  a  German  lady,  73  years  of  age.  She  entered  a 
car  in  the  city  to  go  to  her  home,  in  the  suburbs.  She  desired 
to  get  off  at  Orleans  street,  and  so  told  the  conductor  at  the 
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next  crossing  before  reaching  Orleans.  It  seems  the  con- 
doctor  and  another  one,  not  on  duty,  and  a  young  man  friend,, 
'were  on  the  rear  of  the  cai,  talking.  He,  being  engaged  in 
conversation,  did  not  give  the  signal  to  stop  at  Orleans,  and 
plaintiff  hallooed  at  him,  but  he  ran  on  to  Richland  avenue; 
and  plaintiff  declined  to  get  off  there,  and  demanded  to  be 
carried  back,  but  the  conductor  refused,  and  notified  her  that 
he  would  take  her  to  the  end  of  the  line,  which  he  did.  On 
the  way  back,  the  conductor  demanded  of  her  another  fare, 
which  she  refused.  She  says  he  ''fussed"  at  her,  and  she 
demanded  to  be  put  off  at  Orleans  street,  when  the  conductor 
threatened  to  carry  her  on  to  town  again.  Before  reaching 
Orleans,  the  conductor  and  motorman  were  in  conversation, 
looking  back  at  her  and  laughing,  and,  as  a  young  lady  pas* 
senger  stated,  evidently  making  fun  of  plaintiff.  He  did 
not  stop  at  Orleans,  but  ran  by  that  crossing  very  rapidly,  and 
only  stopped  at  the  next,  which  was  Lauderdale  street*  in 
order  to  take  on  three  ladies.  Plaintiff,  when  the  three 
ladies  got  on,  attempted  to  alight;  and  while  on  the  step,  and 
in  the  act  of  putting  her  foot  to  the  ground,  the  car  was 
started  suddenly,  and  threw  her  violently  to  the  ground,  bruis- 
ing her,  breaking  one  rib,  and  otherwise  injuring  her.  There 
is  a  conflict  as  to  whether  the  car  had  stopped  when  she  tried 
to  get  off,  but  her  evidence,  and  we  think  the  decided  weight 
of  testimony,  is  to  the  effect  that  it  had.  The  fact  that  three 
other  ladies  entered  the  car  is  strongly  persuasive,  if  not  con* 
elusive,  that  the  car  did  stop.  That  it  started  up  before  she 
alighted  appears  very  clearly  from  thetestimony  of  the  police- 
man, who  picked  her  up  about  six  feet  beyond  the  stopping 
point  where  the  ladies  entered  the  car,  and  beyond  the  regular 
crossing.  This  version,  as  well  as  the  plaintiff's  entire 
theory  of  the  case,  is  fully  sustained  by  Miss  Taylor  in  its 
most  important  details. 

A  summary  of  the  facts  bearing  upon  this  feature  of  puni- 
tive dams^ges  is  that  the  conductor  had  only  two  passengers 
to  look  after.  He  was  asked  in  ample  time  to  stop  the  car  at 
Orleans  street.  He  neglected  to  do  it.  presumably  because 
engrossed  by  the  conversation  of  his  companions.  He  carried 
her  to  the  end  of  the  line,  and  became  angry  and  quarreled 
with  her  on  the  return,  demanding  additional  fare.  He 
threatened  to  take  her  back  to  town,  and  joined  the  motor- 
man  in  laughing  at  her,  or  in  such  manner  as  to  indicate  it  to 
her  and  to  Miss  Taylor,  her  fellow  passenger.  He  carried  her 
again  by  her  stopping  place  on  the  return,  at  a  high  rate  of 
speed,  laughing  with  the  motorman  at  her  discomfiture.  He 
stood  and  saw  her  attempt  to  get  off,  and  started  his  car  be- 
fore she  was  safely  on  the  ground,  throwing  her  violently,  and 
seriously  injuring  her.  We  think  these  facts  are  sufficient 
not  only  to  call  for  a  charge  upon  the  feature  of  punitive  dam- 
ages, but  also  to  justify  the  jury  in  giving  them,  and,  in  view 
of  these  facts  and  the  injury  sustained,  there  is  no  error  in 
the  amount ;  and  the  judgment  is  affirmed,  with  costs. 
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{Circuit  Court  of  Appeals,  Eighth  Circuity  April  lo,  igoj.) 

[122  Fed.  Rep.  425.] 

Carriers ~ Injuries  to  Passengers — Care  Required.* 

Aa  instruction  that  a  carrier  was  bound  to  exercise  the  highest  degree 
-of  practical  care  to  provide  a  safe  roadbed,  sound  cross-ties,  and  safe 
cars  to  transport  passengers,  and  if  defendant  was  negligent  in  either 
of  tbese  respects,  and  plaintiff  was  injured  in  eonsequence  thereof,  he 
was  entitled  to  recover,  was  proper. 

Refusal  of  Requests. 

Where,  in  an  action  for  injuries  to  a  passenger,  the  court  charged 
that  defendant  could  not  be  held  accountable  for  a  derailment  that- was 
occasioned  by  a  defect,  either  in  the  track  or  car,  against  which  defend- 
ant could  not  have  guarded  by  the  exercise  of  the  utmost  care,  skill, 
and  diligence,  it  was  not  error  to  refuse  to  charge  that  if  the  track,  at 
the  time  of  the  derailment,  was  in  good  condition,  defendant  would  not 
be  liable  on  account  of  a  defective  track,  and  that  if  the  derailment  was 
t>ccasioned  by  some  defect  in  one  of  the  trucks  which  could  not  have 
been  discovered  by  the  exercise  of  the  **utmost  care,  skill,  and  dili- 
gence*' defendant  was  not  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

W.  B.  Smith  (J.  M.  Moore,  on  the  brief),  for  plaintiff  in 
€rror. 

Hamilton  P.  Smead  and  Hamilton  S.  Powell*  for  defend- 
ant in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 

Judges. 

THAYER,  Circuit  Judge.  This  is  an  action  which  was 
brought  by  J.  F.  Crumpler  against  the  Louisiana  &  Northwest 
Railroad  Company  to  recover  damages  which  the  plaintiff  be- 
low sustained  in  consequence  of  the  derailment  of  one  of  the 
defendant  company's  trains  on  which  the  plaintiff  was  riding 
as  a  passenger.  The  complaint  alleged,  in  substance,  that 
the  derailment  was  occasioned  by  reason  of  the  fact  that  the 
defendant  company  failed  to  provide  the  plaintiff  with  a  safe 
car  wherein  to  ride,  in  that  the  wheels  or  running  gear  of  the 
car  were  so  defective,  for  some  reason  unknown  to  the  plain- 
tiff, that  they  would  not  properly  adhere  to  the  rails;  and  that 
the  defendant  company  failed  and  neglected  to  exercise  proper 
care  in  providing  a  safe  track  upon  which  the  plaintiff  was  to 
be  carried,  in  that  the  roadbed  where  the  derailment  occurred 
was  unevenly  graded,  that  the  ties  upon  which  the  rails  rested 
were  placed  at  an  unsafe  distance  apart,  and  in  that  they  were 
small,  rotten,  and  otherwise  defective  and  unfit  for  use.  By 
its  answer  the  defendant  company  admitted  that  the  plaintiff 
entered  one  of  its  trains  to  be  transported  as  a  passenger  from 
a  station  called    Gibsland,  on   its  road,  to  another  station, 

*Aa  to  the  degree  of  care  required  of  carriers  of  passeng^ers,  see  foot- 
note appended  to  Lar  kin  V,  ChicafTO  A  G,  W.  Ry.  Co.  (Iowa), 6  R.  R. 
R.  852,  29  Am.  &  EJng.  R.  Caa.,  N.  S.,  852, 
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termed  Brister,  in  the  state  of  Arkansas.     It  admitted  that  the 
train  was  dersliled,  but  denied  all  of  the  allegations  of  negli- 
gence that  were  contained  in  the  complaint,  and  alleged  that 
the  derailment  of  the  car  was  occasioned  by  unavoidable  acci- 
dent.    The  evidence  in  the  lower  court  is  not  set  out  in  full  in 
the  record,  but  it  is  conceded  that  it  tended  to  show  that  the 
derailment  of  the  train  was  caused  by  the  bad  condition  of 
the  roadbed  at  the  place  where  the  cars  left  the  track ;  that 
many  of  the  ties  at  that  place  were  rotten;  and  that  many  of 
the  spikes  that  fastened  the  rails  to  the  ties  were  loose.     It  is 
likewise  conceded  that  there  was  testimony  to  the  contrary, 
which  tended  to  show  that  the  track  where  the  derailment 
occurred  was  in  a  reasonably  safe  condition,  and   that   the 
derailment  might  have  been  occasioned  by  reason  of  the  fact 
that  the  trucks  of  one  of  the  cars  were  new  or  stiff,  being  very 
little  worn,  and  that  this  car  iirst  left  the  track  as  the  train 
was  moving  around  a  curve  and  was  approaching  a  trestle. 
At  the  conclusion  of  the  testimony  the  court  charged  the  jury 
to  the  following  effect:    That  while  the  duty  rested  upon  the 
defendant  company,  as  a  carrier  of  passengers,  to  exercise  the 
highest  practical  care  to  provide  a  safe  roadbed,  sound   ties, 
and  strong  rails  securely  laid,  and  safe  cars  wherewith    to 
transport  the  plaintiff,  and  that  if  it  was  guilty  of  negligence 
in  any  one  or  in  all  of  these  particulars  the  plaintiff  might  re- 
cover, provided  the  injury  of  which  he  complained  was  the 
direct  result  of  one  of  such  acts  of  negligence,  yet  that  the 
duty  resting  upon  the  defendant  as  a  carrier  of  passengers  did 
not  compel  it  to  exercise  all  the  care  and  diligence  the  human 
mind  could  conceive  of,  nor  such  care  as  would  render  the 
transportation  of  passengers  free  from  any  possible  danger  to 
them,  nor  such  as  would  drive  the  carrier  out  of  business;  that 
the  carrier,  for  instance,  was  not  required  to  lay  iron  or  granite 
cross-ties  simply  because  such  ties  were  less  liable   to   decay, 
and  hence  safer  than  wood;  that  it  was  required   to  exercise 
the  highest  degree  of  practical  care,  diligence,  and   skill,  but 
that  there  were  some  casualties  which  human  sagacity  could 
not  guard  against  and  foresee,  and  that  every  passenger  must 
make  up  his  mind  to  meet  the  risks   incident  to  the  mode  of 
travel  which  he  adopts,  that  cannot  be  avoided  by  the  highest 
degree  of  care  and  skill  in  the  preparation  and   management 
of  the  means  of  conveyance,  and  to  submit  to  the   privations 
and  restraints  and  conform  to  the  provisions  which  might   be 
made  and  enforced  for  his  safety  and   protection.     It  further 
charged  the  jury  that  when  a  train  of  cars  on  which  a  person 
is  riding  leaves  the  track,  or  is  derailed,  such  an  occurrence 
creates  a  presumption  that  the  carrier  has  been   in  some  re- 
spects negligent,  and   entitles  the   passenger   to  recover  for 
such  injuries  as  he  may   have  sustained  in  consequence  of  the 
derailment,  unless  the  presumption  of  negligence  is  overcome 
by  proof  to  the  contrary  introduced   by  the  carrier.     After 
giving  these  general  directions,  the  trial  judge  instructed  the 
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jury  that  the  question  whether  the  defendant  company  had 
been  guilty  of  culpable  negligence  as  charged  by  the  plaintiff 
was  a  question  of  fact,  which  the  jury  must  determine  in  the 
light  of  all  the  evidence  in  the  case. 

The  defendant  company  took  no  exception  to  the  aforesaid 
charge  except  to  the  paragraph  which  declared  that  the  duty 
rested  upon  it  to  exercise  the  highest  degree  of  practical  care 
to  provide  a  safe  roadbed,  sound  cross-ties,  and  safe  cars  to 
transport  the  plaintiff,  and  that  if  the  defendant  was  negligent 
in  either  of  these  respects,  and  the  plaintiff  was  injured  in 
consequence  thereof,  he  might  recover.  This  exception  is 
not  argued  in  this  court,  nor  could  the  principle  of  law 
announced  be  seiiously  challenged,  since  the  same  doctrine 
was  enunciated  in  Indianapolis,  etc..  Railroad  Co.  v.  Horst, 
93  U.  S.  291,  296,  297,  23  L.  Ed.  898,  from  which  the  charge 
of  the  trial  court  seems  to  have  been  compiled. 

The  defendant  company  complains  principally  because  the 
trial  judge  declined  to  give  two  instructions  that  were  asked 
in  its  behalf.  One  of  these  was  an  instruction  to  the  effect 
that  if  the  roadbed  was  in  good  condition  where  the  first  car 
jumped  the  track,  that  if  the  rails  did  not  spread  and  the  ties 
were  not  broken,  and  if  the  track  at  that  place  was  intact 
after  the  wreck,  then  the  jury  could  not  find  that  the  track 
was  defective.  The  other  was  an  instruction  to  the  effect 
that  if  the  wreck  was  caused  by  some  defect  in  the  car  which 
first  left  the  track,  such  as  a  stiff  truck,  and  that  the  defend- 
ant, in  the  exercise  of  the  utmost  care,  skill,  and  diligence^ 
could  not  discover  such  defect  or  anticipate  that  the  car 
might  leave  the  track,  then  the  jury  should  find  for  the 
defendant,  unless  the  jurors  believed  that  the  defendant  was 
running  its  train  at  a  fast  and  unusual  rate  of  speed. 

We  are  of  opinion  that  no  error  was  committed  in  the  re- 
fusal of  either  of  these  requests,  as  they  were  comprehended 
in  substance  by  the  instructions  that  were  given  by  the  court 
of  its  own  motion.     The  first  of  these  instructions  stated   a 
mere  truism,  namely,  that  if  the  track,  at  the  time  of  the 
derailment,  was  in  good  condition,  then  there  could  be  no 
finding  against  the  defendant  on  account  of  a  defective  track. 
The  other  instruction,  to  the  effect  that  if  the  derailment  was 
occasioned  by  some  defect  in  one  of  the  trucks,  which  could 
not  have  been  discovered  by  the  exercise  **of  the  utmost  care, 
skill,  and  diligence,'*  then  the  defendant  was  not  liable,  was 
a  direction  which  was  practically  given  by  the  court  as  hereto- 
fore shown.     In  other  words,  the  jurors  were  instructed   that 
the  defendant  company  could  not  be   held  accountable  for  a 
derailment  that  was  occasioned  by  a  defect  either  in  the  track 
or  car,  against  which  the  defendant  could  not  have  guarded 
by  the  exercise  of  the  utmost  care,  skill,  and  diligence.     We 
think  that  the  case  was  submitted  to  the  jury  under  instructions 
as  to  the  law  that  were  substantially  correct,  and   that    no 
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occasion  exists  for  granting  a  new  trial.  It  is  highly  prob- 
able that  the  jarv  were  of  opinion  that  the  defendant  com- 
pany had  not  succeeded  in  overcoming  the  presumption  of 
negligence  which  was  raised  by  the  fact  that  while  the  train 
was  moving  at  a  usual  rate  of  speed  it  left  the  track  and 
rolled  down  an  embankment. 

The  judgment  below  is  accordingly  affirmed. 


Illinois  Cent.  R.  Co.  v.  Vinson. 

{Grnrt  of  Appeals  of  Kentucky^  May  26, 1903.) 

[74S.  W.  Rep.  671.] 
Instructions. 

An  instruction  in  an  action  for  injury  to  a  passenger  should  not 
charge  that  it  was  defendant's  duty  to  have  cars  free  from  defects  en- 
dangering the  lives  of  passengers,  and  competent  men  to  operate  the 
train  ;  there  being  no  claim  of  defective  cars  and  incompetent  men,  and 
the  attention  of  the  jury  being  thus  diverted  to  questions  not  relied  on. 

Mixed  Trains— Sudden  Jerks— Assumption  of  Risk  by  Passenger  * 

A  passenger  on  a  mixed  train  assumes  the  risk  incident  thereto  from 
sudden  jerlcs,  under  proper  management,  not  incident  to  passenger 
trains. 

Appeal  from  Circuit  Court,  Marshall  County. 

**Not  to  be  officially  reported." 

Action  by  James  Vinson  against  the  Illinois  Central  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Reed  &  Oliver,  W.    Mike  Oliver,  J.    M.   Dickinson,   and 
Pirtle  &  Trabue,  for  appellant. 
Hendrick  &  Miller,  for  appellee. 

BURNAM,  C.  J.  This  is  a  suit  for  damages  resulting  from 
personal  injuries.  The  plaintiff,  James  Vinson,  alleged  that 
he  purchased  a  ticket  for  transportation  over  defendant's  road 
from  Cairo,  111.,  to  Gilbertsville,  Ky.,  and  that,  while 
endeavoring  to  alight  from  the  defendant's  train  at  his  point 
of  destination,  he  was,  by  the  gross  negligence  of  defendant's 
servants,  thrown  violently  against  the  iron  railing  in  front  of 
the  platform,  thereby  receiving  serious  injuries.  The  defend- 
ant, in  its  answer,  denies  that  plaintiff's  injuries  were  due  to 
the  negligence  of  its  servants  in  charge  of  the  train,  and 
alleges  that  when  plaintiff  purchased  his  ticket  he  was  in- 
formed that  he  would  have  to  travel  on  a  mixed  train  from 
Paducah  to  Gilbertsville,  which  was  more  dangerous  to 
travel  upon ;  that  plaintiff's  injury  was  received  at  a  time 
when  defendant's  agents  in  charge  of  its  train  were  exercising 
the  highest  degree  of  care  that  could  be  exercised   in  operat- 

*  As  to  the  liability  of  carriers  for  injuries  to  passengers  by  jerks  and 
jolts  of  trains  or  cars,  see  foot  note  appended  to  Davis  v.  Seaboard  Air 
Line  Ry.  (N.  Car.),  6  R.  R.  R.  790,  29  Am.  A,  Eng.  R.  Cas.,  N.  S.,  790. 
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ing  trains  of  that  character;  and  it  also  relies  upon  a  plea  of 
contribntory  negligence.  Plaintiff,  in  his  reply,  denies  that 
defendant  was  exercising  the  highest  degree  of  care  in  the 
operation  of  the  mixed  train  on  which  he  was  traveling,  or 
that  his  injuries  were  due  to  contributory  negligence  on  his 
part.  The  testimony  for  plaintiff  conduces  to  show  that,  after 
defendant's  train  had  stopped  at  Gilbertsville,  he  arose  from 
his  seat  and  went  forward  to  the  front  platform  of  the  car  on 
which  he  was  traveling,  for  the  purpose  of  alighting  there- 
from, and  that  the  train,  unexpectedly  to  him,  started  for- 
ward, and  then  suddenly  stopped,  which  resulted  in  a  violent 
concassion  between  the  passenger  coach  and  the  platform  on 
which  he  was  standing  and  the  freight  car  in  front  of  it,  which 
threw  him  against  the  iron  railing  surrounding  the  platform, 
with  great  violence,  thereby  inflicting  serious  injury.  The 
testimony  of  the  defendant  conduces  to  show  that  the  plain- 
tiff was  informed  at  Cairo,  111. ,  when  he  purchased  the  ticket 
foi  Gilbertsville,  that  if  he  went  on  a  particular  train  it  would 
be  necessary  for  him  to  travel  on  a  freight  train,  with  a  pas- 
senger coach  attached,  from  Paducah  to  Gilbertsville,  in 
order  to  reach  his  destination  on  that  day;  that,  owing  to  the 
great  number  of  cars  on  trains  of  this  character,  they  were 
much  more  difficult  to  handle  than  regular  passenger  trains; 
that,  when  defendant's  train  approached  its  destination,  im- 
mediately after  the  conductor  had  announced  the  name  of  the 
station  of  Gilbertsville,  and  while  the  train  was  still  in  motion, 
the  appellee  negligently  left  his  seat  and  walked  to  the  front 
of  the  coach  on  which  he  was  riding,  and  that  when  the  train 
was  stopped  the  necessary  and  unavoidable  concussion  of  the 
car  in  which  he  was  riding  with  the  freight  car  in  front  caused 
him  to  lose  his  balance  and  fall  against  the  iron  railing;  that, 
if  he  had  remained  in  his  seat  until  the  train  had  stopped,  he 
would  have  escaped  injuiy.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  principal  ground  relied  on  for  a  reversal  is  that  the 
trial  court  erred  in  instrnction  No.  3  given  to  the  jury,  and 
in  refusing  instruction  **u*'  offered  by  the  defendant. 

Instruction  No.  3  reads  as  follows:  "The  court  further 
instructs  the  jury  that,  when  plaintiff  went  on  board  defend- 
ant's train  to  go  to  Gilbertsville,  it  was  then  the  high  duty  of 
the  defendant  company  for  its  said  car«  to  be  free  from  defects 
which  endangered  the  lives  of  passengers  or  their  safety,  and 
to  have  had  competent  men  on  board  to  operate  and  manage 
the  train,  and  for  the  safety  of  the  passengers.  The  defend- 
ant company  was  bound  to  exercise  the  highest  degree  of  care 
and  diligence  in  the  management  and  operation  of  its  train  in 
transporting  plaintiff  to  Gilbertsville,  and  landing  him  safely 
upon  the  depot  platform  of  the  company  at  that  place.  But 
the  court  further  instructs  the  jury  that  the  defendant  was 
not  liable  for  casualties,  if  any,  which  human  sagacity  could 
not  foresee,  and  against  which  prudence  could  not  provide." 
There  is  no  claim  in  plaintiff's  petition  of  any  defects  in  the 
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defendant's  cars  which  endangered  the  lives  or  safety  of  its 
passengers,  or  that  it  did  not  have  competent  men  on   board 
to  operate  and  manage  the  train.     No  such  issues  as  these 
were  made  either  by  the  pleadings  or  the  proof,  and  it  is  one 
of  the  fundamental  rules  of  jury  trials  that  the  instructions 
should  be  based  upon  the  issues  raised  by  the  pleadings  and 
supported  by  the  evidence,  and  should  not  divert  the  atten- 
tion of  the  jury  to  questions  not  relied  on  by  the  parties.     See 
En.  of  P.  &  P.  vol.  II,  p.  158.     This  instruction  was  an  invita- 
tion to  plaintiff's  counsel  to  discuss  questions  not  made  by  the 
pleadings  or  raised  by  the  proof,  and  was  therefore  calculated 
to  divert  the  attention  of  the  jury  from  the  real  issues  in   the 
case.     Travelers  take  the  risks  incident  to  the  character  of 
conveyance  which  they  select,  and   the  party  furnishing  the 
conveyance  is  only  required  to  adopt  the  care,  vigilance,  and 
skill  necessary  to  the  management  of  the  particular  mode  of 
transportation.     Mr.  Elliott,  in  his  work  on   Railroads,  vol. 
4,  p.  1629,  in  discussing  this  question,  says:    '4n   a  general 
sense,  it  may  be  said  that,  where  a  railroad  company  carries 
passengers  on  freight  or  mixed  trains,  it  must  exercise  the 
same  high  degree  of  care  for  the  safety  of  its  passengers  as  in 
other  cases.     But  we  do  not  mean  that  its  duty  and  the  pre- 
caution it  must  take  are  absolutely  the  same  with  respect   to 
the  operation  of  such  trains  as  with  respect  to  regular  pas- 
senger trains.     As  to  its  roadbed,    bridges,  and  the  like,  it 
would  seem  that  the  duty   is  absolutely  the  same,  but  it   is 
obvious  that  the  risk  is  greater  in  riding  on  freight  trains; 
that  the  same  appliances  cannot  be  used,  and  the  same  speed 
and  comparative  freedom  from  sudden  jerks  attained.     The 
duty  of  the  company  is  therefore  modified  by  the  necessary 
difierence  between  freight  and  passenger  trains,  and  the  man- 
ner in  which  they  must  be  operated.     And  while  the  general 
rule  that  the  highest  practicable  degree  of  care  must  be  exer- 
cised holds  good,  the  nature  of  the  train  and  the  difierence  in 
its  mode  of  operation  must  be  considered;  and  the  company 
is  bound  to  exercise  only  the  highest   degree  of  care  ^hat  is 
usually  and  practically  exercised,  and  consistent  with  opera- 
tion of  trains  of  that  nature.     So  a  passenger  riding  on   a 
freight  or  mixed  train  must  be  deemed  to  assume  all  the   in- 
conveniences and  risks  usual  and  reasonably  incident  to  travel 
upon  such  trains.     He  must  exercise  ordinary  and  reasonable 
care  to  guard  against  injuries  from  such  risks,  and  must   not 
voluntarily  take  a  position  where  he  is  likely   to  be  injured 
by  a  sudden  jerk  of  the  car,  resulting  from  taking  up  slack  in 
the  ordinary  way,  or  the  like."     The  doctrine  is  also   sup- 
ported bv  Mr.  Hutchinson   in  his  work  on   Carriers,  and  in 
numerous  decisions  of  courts.     We  are  therefore  of  the  opin- 
ion that  the  defendant  was  entitled  to  an   instruction   on  this 
point. 

For  reason  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 
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[95  N.  W.  Rep.  957.] 

Irjury  to  Passenger  Riding  around  Curve — Negligence. 

In  an  action  agtiinst  a  street  railway  to  recover  for  an  injury  sus- 
tained by  plaintiff  in  fallings  from  a  car  as  it  was  going  round  a  curve, 
the  evidence  examined,  and  held  to  sustain  a  Ending  that  the  accident 
was  caused  by  defendant's  negligence. 

Case  at  Bar. 

Evidence  examined,  and  held  to  sustain  a  finding  that  plaintiff  was 
not  guilty  of  contributory  negligence. 

R  ding  on  Platform — Contributory  Negligence. 

The  special  verdict  prescribed  by  Rev.  St.  1898,  2  2858,  was  not 
designed  to  elicit  from  the  jury  a  mere  abstract  of  the  evidence. 

Special  Verdict. 

There  was  no  error  in  refusing  to  submit  requested  questions  to  the, 
jury  which  were  covered  fully  or  in  substance  in  charging  the  jury 
tinder  other  questions  submitted. 

Contributory  Negligence— Riding  on  Platform  of  Crowded  Street  Car.* 

A  passenger  on  a  street  car,  required  to  ride  on  the  platform  because 
of  its  crowded  condition,  cannot  be  said  as  a  matter  of  law  not  to  have 
assumed  any  increased  risk. 

Proximate  Cause — Instruction. 

A  charge  that,  in  order  to  determine  that  defendant's  negligence  was 
the  proximate  cause  of  plaintiff's  injury,  the  jury  must  *'find  from  the 
testimony  that  the  circumstances  and  conditions  were  such  that  the 
defendant  ought  to  have  known  that  its  conduct  might  produce 
the  injury  which  the  plaintiff  sustained,  or  to  anybody  else  standing  in 
the  same  relation  he  did,"  was  vague,  uncertain,  and  calculated  to  con- 
fuse the  jury. 

Appeal  from  Circuit  Court,  Outagamie  County;  John  Good- 
land,  Judge. 

Action  by  Waldemar  Zimmer  against  the  Fox  River 
Valley  Electric  Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

This  is  an  action  to  recover  damages  for  injury  sustained  by 
falling  from  a  street  car  while  riding  thereon  as  a  passenger 
for  hire.  The  defendant  answered  by  way  of  admissions, 
denials,  and  counter  allegations.  At  the  close  of  the  trial  the 
court  found,  by  consent  of  counsel,  that  the  plaintiff  was 
injured  by  falling  from  a  street  car  at  the  time  and  place 
described  in  the  complaint,  and  the  jury  returned  a  special 
verdict  to  the  effect  (2)  that  such  injury  to  the  plaintiff  was 
caused  by  the  negligence  of  the  defendant ;  (3)  that  such  neg- 
ligence consisted— "caused  by  the  rapid  motion  of  the  car 
around  a  curve  at  the  point  where  the  accident  occurred''; 
(4)  that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  plaintiff's  injury;  {5)  that  there  war  no  want  of 
ordinary  care  on  the  part  of  the  plaintiff  at  the  time  the  acci- 
dent  happened  which  contributed   to  the  injury  he  received; 

*See  foot-note  appended  to  Williams  v.  International  Si  G.  N.    R.   Co. 
(Tex.  Civ.  App.),  3R.  R.  R.  778,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  778. 
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(6)  that  the  amount  of  damages  sustained  by  the  plaintiff  by 
reason  of  the  injury  so  received  was  $8oa  From  the  judg* 
ment  upon  such  verdict  in  favor  of  the  plaintiff  for  the  amount 
stated,  the  defendant  brings  this  appeal. 

J.  C.  Kerwin,  for  appellant. 

Eaton  &  Eaton   (H.  I.  Weed,  of  counsel),  for  respondent. 

CASSODAY,  C.  J.  (after  stating  the  facts).  It  appears  that 
the  plaintiff  got  onto  the  defendant's  street  car  while  standing 
on  Main  street,  opposite  the  Menasha  Bank,  in  the  city  of 
Menasha,  August  6,  1899.  The  track  at  that  point  ran  in  a 
northeasterly  and  southwesterly  direction.  At  a  point  214 
feet  northeast  ot  the  place  where  the  plaintiff  got  onto  the  car 
the  track  began  to  turn,  and  finally  went  directly  east. 
While  rounding  the  curve,  the  plaintiff  fell  off  the  car  and  was 
injured. 

I.  It  is  claimed  that  the  case  should  have  been  taken  from 
the  jury  for  the  reason  that  the  evidence  is  insufficient  to  sus- 
tain a  finding  of  negligence  on  the  part  of  the  defendant. 
Negligence  is  not  a  conclusion  to  be  testified  to  by  witnesses, 
but  an  inference  to  be  deduced  from  the  facts  and  circum- 
stances disclosed  by  the  evidence.  Kaples  v.  Orth,  61  Wis. 
533,  21  N.  W.  633.  Negligence  is  "an  inference  to  be  deduced 
from  the  facts  and  circumstances  disclosed  by  the  evidence. 
*  *  *  When  such  facts  and  circumstances,  though  undis- 
puted, are  ambiguous,  and  of  such  a  nature  that  reasonable 
men,  unaffected  by  bias  or  prejudice,  may  disagree  as  to  the 
inference  or  conclusion  to  be  drawn  from  them,  then  the  case 
should  be  submitted  to  the  jury."  Id.;  McDougall  v.  The 
Ashland  Sulphite-Fibre  Co.,  97  Wis.  392,  73  N.  W.  327.  Of 
course,  in  support  of  the  verdict  in  favor  of  the  plaintiff,  on 
this  appeal,  we  are  required  to  consider  the  evidence  in  his 
behalf  in  the  most  favorable  light  it  will  legitimately  bear. 
Nelson  v.  Shaw,  102  Wis.  277,  78  N.  W.  417;  Renne  v.  The 
U.  S.  Leather  Co.,  107  Wis.  320,  83  N.  W.  473.  In  the  case 
at  bar  the  plaintiff  testified  to  the  effect  that  when  he  got  onto 
the  car  it  was  full ;  that  he  at  first  stood  on  the  lower  step, 
and  then  on  the  upper  step  or  platform,  and  held  himself  to 
the  iron  railing — the  brass  railing — on  the  back  end,  at  the 
window,  close  to  the  door;  that  the  car  was  overcrowded; 
that  when  the  conductor  came  around  and  collected  fare  he 
put  his  hand  in  his  side  pocket  and  took  out  the  money  to 
pay  his  fare ;  that  when  he  got  at  the  curve  the  twist  and  fast 
driving  around  the  curve  threw  him  off  and  injured  him; 
that  his  pocketbook  was  not  fastened,  and  a  part  of  the  con- 
tents went  on  the  ground  and  a  part  on  the  car.  Other  wit- 
nesses testified  in  his  behalf,  among  other  things,  to  the  effect 
that  the  plaintiff  fell  off  the  rear  platform,  head  first,  jnst  as 
the  car  got  past  the  curve;  that  the  car  was  running  perhaps 
five  miles  an  hour,  and  as  it  came  to  this  curve  it  gave  a  twist, 
and  threw  him  off — he  fell  off;  just  before  falling  he  had  hold 
of  the  railing  at  the  side  or  end  of  the  car;  that  others  were 
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Standing  on  the  platform ;  that  the  car  was  overloaded — that 
is,  people  could  not  get  off  from  the  platform  into  the  car ; 
that  the  car  went  onto  the  curve  just  as  it  came  down  the 
main  track;  that  the  curve  was  sharp,  and  the  car  naturally 
gave  a  twist.  Another  witness,  who  was  at  or  near  the  curve 
at  the  time,  testified  to  the  effect  that  as  the  car  struck  the 
curve  it  gave  a  very  sudden  lurch,  and  turned  very  sharply ; 
the  back  end  of  the  car  came  in  view  very  suddenly;  that  the 
car  came  about  the  usual  speed  for  it  on  Main  street;  that  he 
did  not  notice  any  slackage  at  all;  that  it  seemed  to  turn 
unusually  quick;  that  he  saw  the  plaintiff  standing  on  the  rear 
platform  while  coming,  and  afterwards  saw  him  on  the  ground, 
but  did  not  see  him  fall.  Another  witness  on  behalf  of  the 
plaintifi  gave  testimony  of  a  similar  import;  and,  among 
other  things,  to  the  effect  that  the  car  was  crowded;  that  it 
came  down  on  the  main  line  from  the  bank  without  any  per- 
ceptible stop  or  slackening  of  speed  as  it  struck  the  curve ;  that 
it  made  an  unusually  sudden  turn  at  the  curve. 

Viewing  such  testimony  in  the  most  favorable  light  for  the 
plaintiff  it  will  legitimately  bear,  and  we  are  unable  to  say,  as 
a  matter  of  law.  that  the  finding  of  the  jury  that  the  in- 
jury to  the  plaintifi  was  caused  by  the  negligence  of  the  de- 
fendant is  not  sustained  by  evidence.  The  same  is  true  as 
to  finding  of  the  jury  as  to  the  absence  of  any  contributory 
negligence  on  the  part  of  the  plaintiff. 

2.  Error  is  assigned  because  the  court  did  not  submit  to  the 
jury  the  13  questions  requested  by  the  defendant.  Such  ques- 
tions were  mostly  of  an  evidentiary  character,  the  determina- 
tion of  which  would  settle  nothing  except  the  existence  or 
nonexistence  of  certain  items  of  evidence.  This  court  has 
repeatedly  held  that  the  special  verdict  prescribed  by  the 
statute  was  never  designed  to  elicit  from  the  jury  a  mere 
abstract  of  the  evidence.  Section  28^8,  Rev.  St.  1898;  Hed- 
dles  V.  The  C.  &  N.  W.  Ry.  Co.,  74  Wis.  258,  42  N.  W.  237; 
The  Montreal  L.  Co.  v.  Mihills,  80  Wis.  551,  50  N.  W.  507; 
Mauch  V.  Hartford,  112  Wis.  54-58,  87  N.  W.  816.  These 
adjudications,  and  many  others  which  might  be  cited,  justified 
the  court  in  refusing  to  submit  most  of  such  questions. 

But  counsel  insists  that  the  court  improperly  refused  to  sub- 
mit certain  ''particular  physical  facts  directly  put   in  issue  by 
the  pleadings,"  and  relies  in  support  of  such  contention  upon 
Lee  V.  The  C,  St.   P.,  M.  &  O.  Ry.   Co.,   loi  Wis.  352,  77  N. 
W.  714.     In  that  case  the  only  evidence  in  support  of  the 
verdict  was  the  testimony  of  the  plaintifi  himself,  and  that 
was  contradictory  and  in  direct  conflict  with  the  testimony  of 
a  large  number  of  other  witnesses,  and  the   determination   of 
the  physical  facts  put  in  issue  by  the  pleadings  was  essential 
to  determine  the  truth  of  the  transaction ;  and   so   it   was  in 
eflect  held  that,  under  the  circumstances  of  the  case,  it  was 
an  abuse  of  the  discretion  vested  in  the  trial  court  not  to  sub- 
mit such  questions  to  the  jury.     See  pages  355,  356,  362,  loi 
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Wis.,  pages  715,  717,  77  N.  W.  In  {oUowing  that  case  it  has 
since  been  said  by  this  court  that  ''the  form  of  the  questions 
must  rest  largely  in  the  discretion  of  the  trial  court,  and,  as 
in  other  cases  of  discretionary  action,  the  ruling  of  the  court 
below  will  not  be  reversed,  save  for  abuse  of  such  discretion." 
Ward  V.  C.  M.  &  St.  P.  Ry.  Co.,  102  Wis.  221,  78  N.  W.  442. 
See,  also,  Baxter  v.  C.  &  N.  W.  Ry.,  104  Wis.  315,  80  N.  W. 
644;  Sladky  v.  Marinette  L.  Co.,  107  Wis.  257,  83  N.  W. 
514.  Particular  objection  is  made  because  the  court  did  not 
in  form,  as  requested,  submit  to  the  jury  the  question  whether 
the  car  was  going  at  an  unreasonable  and  dangerous  rate  of 
speed  when  the  plaintiff  fell  off.  The  question  was  substan- 
tially covered,  and  almost  in  the  language  requested,  in  charg- 
ing the  jury  under  the  second  question  submitted,  and  it  was 
necessarily  determined  by  the  jury  in  answering  that  ques- 
tion. The  charge  in  that  respect  is  unobjectionable.  Coun- 
sel insists  that  the  court  should  have  submitted  to  the  jury  the 
question  requested  as  to  whether  the  defendant  ought  to  have 
foreseen,  in  the  light  of  the  attending  circumstances,  that  an 
injury  to  passengers  would  be  the  natural  and  probable  result 
of  operating  the  car  as  it  was  operated  when  the  plaintiff  fell 
off.  The  question  was  fully  covered  by  the  charge  under  the 
fourth  question  submitted.  We  must  hold  that  the  special 
verdict  covers  all  the  facts  put  in  issue  by  the  pleadings,  and 
that  there  was  no  error  in  refusing  to  submit  questions  to  the 
jury. 

3.  Error  is  assigned  because  the  court,  at  the  request  of  the 
plaintiff,  charged  the  jury  on  the  question  of  contributory 
negligence  as  follows:  ''If  you  should  find  from  the  evi- 
dence that  this  car  was  crowded,  and  that  the  plaintiff  was 
required  to  stand  upon  the  platform,  he  was  entitled  to  just 
as  much  care  for  his  safety  as  though  the  car  was  not  crowded, 
and  in  riding  upon  the  platform  he  assumed  the  inconvenience 
resulting  from  the  crowded  condition,  but  did  not  assume  any 
increased  risk. "  This  is  sought  to  be  justified  by  what  was 
said  by  this  court  in  Ward  v.  C,  M.  &  St.  P.  Ry.  Co.,  102 
Wis.  220,  221,  78  N.  W.  442.  But  it  will  be  observed  that 
the  refusal  to  give  the  instruction  there  requested  was  justified 
on  the  sole  ground  that  the  instruction  was  capable  of  being 
construed  as  stating  "that  a  passenger  on  an  excursion  train 
is  not  entitled,  as  a  matter  of  law,  to  expect  just  as  much  care 
to  be  exercised  for  his  safety  as  a  passenger  upon  a  regular 
train.'*  True,  the  court  then  said:  "Doubtless  a  passenger, 
when  he  rides  upon  a  crowded  train,  assumes  the  inconven- 
iences resulting  from  its  crowded  condition,  but  he  cannot 
properly  be  said  to  assume  any  increased  risk;  nor  can  the 
company  be  held  to  any  less  degree  of  care  from  the  mere  fact 
that  the  train  is  crowded,  or  the  fact  that  it  is  an  excursion 
train,  and  not  a  regular  train."  The  trial  court  was  mani- 
festly induced  to  give  the  instruction  so  requested  by  reason 
of  the  statement  in  that  opinion  to  the  effect  that  a  passenger 
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on  an  "excursion  train**  or  a  ''crowded  train**  "cannot  prop- 
erly be  said  to  assume  any  increased  risk** — meaning  thereby 
to  assume  any  increased  risk  ''as  matter  of  law/*  as  stated  in 
the  previous  sentence — but  the  expression  was  unfortunate. 
Undoubtedly,  a  passenger  upon  a  crowded  car  is  required  to 
exercise  that  degree  of  care  which  ordinarily  prudent  persons 
are  accustomed  to  exercise  under  like  circumstances. 
I  Thompson's  Com.  Law  Neg.  §  2.  Undoubtedly,  the  law 
requires  a  higher  degree  of  care,  attention,  and  diligence  in 
some  situations  than  in  others.  Id.  The  standard  of  care  is 
what  a  reasonable  and  prudent  man  would  ordinarily  do  under 
the  circumstances  of  the  particular  case.  Id.  This  court  has 
held  that  "the  test  of  negligence  in  such  a  case  is  the  presence 
or  absence  of  that  degree  of  care  which  ordinarily  prudent 
persons  are  accustomed  to  observe  about  the  same  or  similar 
affairs,  in  similar  circumstances.**  Guinard  v.  The  Knapp- 
Stout&Co.  Company,  95  Wis.  482,  70  N.  W.  671;  Nass  v. 
Schulz,  105  Wis.  146,  81  N.  W.  133.  We  must  hold  that  the 
living  of  the  instruction  quoted  was  reversible  error. 

4.  In  charging  the  iury  upon  the  question  of  proximate 
cause,  they  were  told  that,  in  order  to  answer  the  question  in 
tne  affirmative,  they  must  "find  from  the  testimony  that  the 
circumstances  and  conditions  were  such  that  the  defendant 
ought  to  have  known  that  its  conduct  might  produce  the  injury 
which  the  plaintiff  sustained,  or  to  anybody  else  standing  in 
the  same  relation  be  did.**  Counsel  contends  that  this  was 
vague,  uncertain,  and  calculated  to  confuse  the  jury.  We 
must  concur  in  this  contention.  The  rule  on  the  subject  has 
been  considered  so  often  as  not  to  require  repetition.  Sheri- 
dan v.  Bigelow,  93  Wis.  426,  67  N.  W.  732;  Andrews  v.  C, 
M.  &St.  P.  Ry.  Co.,  96  Wis.  348,  357.  7i  N.  W.  372;  Deisen- 
rieter  v.  The  Kraus-Merkel  Malting  Co. ,  97  Wis.  279,  72  N. 
W.  735;  McFarlane  v.  The  Town  of  Sullivan,  99  Wis.  361, 
364^  74  N.  W.  559,  75  N.  W.  71;  Dehsoy  v.  The  Mil.  El.  Ry. 
&  L.  Co.,  no  Wis.  415.  85  N.  W.  973- 

Other  questions  raised  are  not  regarded  of  sufficient  conse- 
quence to  call  for  discussion. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Greenfield  v.  Detroit  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan^  June  2j,  1^3,) 

[95  N.  W.  Rep.  546.] 

Passengers  on  Freight  Trains. 

Railroad  companies  may  prescribe  the  conditions  on  which  passen- 
gers may  ride  on  f  reigrht  trains. 
Same. 

Plaintiflf  was  not  a  passensfer  on  defendant's  freight  train,  if  he  rode 
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bj  arrangement  with  the  conductor,  contrary  to  a  rale  of  the  company 
known  to  botfi. 

Same—Permits  to  Ride— Waiver. 

A  railroad  may  waive  a  rule  that  a  person  without  a  permit  cannot 
ride  as  a  passenfi^er  on  a  frei^rht  train,  by  a  long^-con tinned  disregard 
thereof. 

Same — Same — Same. 

In  an  action  for  injuries  received  while  riding  on  defendant's  freight 
train,  plaintiff  testified  that  at  onetime  he  knew  permits  were  required, 
but  did  not  know  that  imperative  instructions  were  given  to  require 
such  permits ;  that  he  frequently  rode  without  them,  and  had  so  ridden 
when  defendant's  train  master  was  aboard ;  that  others  rode  without 
them ;  that  he  had  not  obtained  a  permit  for  a  year  and  a  half  before 
the  accident,  and  had  never  been  refused  passage.  Others  testified  that 
it  was  customary  to  ride  without  them  on  payment  of  fares.  The  fares 
21  nd  mileage  collected  were  reported  to  the  company  :  Meld  to  warrant 
instructions  as  to  whether  the  company  had  waived  a  rule  requiring 
persons  riding  on  freight  trains  to  have  permits. 

Remarks  of  Counsel. 

In  an  action  for  injuries  to  a  person  riding  on  defendant's  freight 
train,  the  defendant's  attorney  asked  plaintiff's  attorney  to  admit  that 
the  conductor  was  killed  in  the  same  accident ;  and  plaintiff's  attorney 
replied  that  "there  is  no  question  at>out  that,  and  it  is  a  fact  that  the 
railroad  company  settled  with  the  widow"  :  keld^  that  as  the  trial  court, 
on  exception  by  defendant,  immediately  stated  that  the  remark  was 
improper,  ought  not  to  have  been  made,  and  must  not  be  considered  by 
the  jury,  the  judgment  would  not  be  reversed  therefor. 

Loading  Freight  Trains. 

In  an  action  for  injuries  to  a  passenger  on  a  freight  train,  occasioned 
by  a  derailment  caused  by  a  log  falling  from  a  forward  car,  the  evidence 
examined,  and  held  that  it  could  not  be  said,  as  matter  of  law,  that  logs 
not  chained  were  properly  loaded. 

Defect  in  Car  Wheels. 

In  an  action  for  injuries  to  a  passenger  on  a  freight  train,  caused  by 
a  derailment  of  a  car,  the  evidence  examined,  and  held  to  justify  sub- 
mitting to  the  jury  whether  a  defect  in  a  car  wheel  was  an  essential 
element  in  causing  the  accident,  and  whether  it  could  have  t>een  ob- 
berved  by  proper  inspection. 

Instructions. 

Refusal  to  instruct  that  "if  the  plaintiff  was  a  passenger  on  defend- 
ant's log  train,  and  the  accident  which  caused  his  injury  occurred  while 
the  train  in  question  was  being  operated  in  the  usual  manner  in  which 
log  trains  are  operated  upon  well-managed  railroads,  and  the  train  was 
such  a  train  as  is  usually  run  for  the  purpose  of  carrying  logs  on  well- 
managed  railroads,  the  defendant  [plaintiff]  could  not  recover,"  was 
not  prejudicial  error,  in  view  of  explicit  instructions  given  on  defend- 
ant's negligence,  and  the  jury  being  told  that  if  the  logs  were  properly 
loaded,  or  were  liable  to  fall  off  when  so  loaded,  plaintiff  could  not 
recover. 

Error  to  Circuit  Court,  Alpena  County ;  Frank  Emerick, 
Judge. 

Action  by  William  Greenfield  against  the  Detroit  &  Mack- 
inac Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Defendant  did  a  large  business  transporting  logs  on  its  road 
north  of  Alpena.  Plaintiff  was  a  lumber  scaler,  and  attended 
to  the  purchase  and  shipment  of  logs  over  the  road.  He  had 
been  so  employed  during  the  seasons  for  lumbering  for  about 
4i  years  previous  to  January  21,  1900,  when  he  was  injured.. 
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He  testified  that  he  was  thus  occupied  for  about  27  months, 
and  that  he  then  rode  on  these  log  trains  on  an  average  of  10 
times  per  month.     On   January   21,  1900,   defendant  sent  a 
train  of  21  cars,  with  a  competent  crew^  to  Miller's  Spur,  on 
the  Cleveland  Branch  of  its  road,  to  be  loaded  with   logs. 
Some  of  the  cars  were   loaded  with   maple  logs,  and  others 
with  peeled  hemlock  logs.     Plaintiff  entered  the  caboose  for 
carriage  to  Alpena.     During  the  run  a  log  fell  from  one  of  the 
cars  in  front  of  the  caboose.     The  forward  end  struck  a  stump, 
and  the  other  end  struck  the  axle  of  one  of  the  wheels  under 
the  caboose,  derailing  it.     Plaintiff  immediately  went  on  the 
flat  car  in  front,  which  had  only  one  tier  of  logs  on  the  for- 
ward end.     It  was  necessary  to  leave  the  end  of  the  car  qext 
to  the  caboose  free,  in  order  to  use  the  brakes  there  if  circum- 
stances required.     When  the  caboose  struck  the  switch,  it  was 
overturned,  and  carried  the  car  in  front  with  it,  injuring  the 
plaintifi.     The  defendant  carried  passengers,  and  had   mixed 
trains  for  that  purpose;  that  is,  freight  trains  with  a  passenger 
coach  attached,   and  running  on  schedule   time.     Plaintiff 
brought  suit  for  damages,  claiming  negligence  on  the  part   of 
defendant.     The  negligence  relied  on  to  sustain  the  judgment 
is  the  improper  loading  of  the  logs,   and  a  defective  wheel 
under  the  caboose.     The  record  presents  three  questions  for 
determination:     (i)  Was  plaintiff  a  passenger.^     (2)   Should 
the  judgment  be  reversed  for  the  improper  language  used   by 
plaintiff's  attorneys  upon  the  trial  .^     (3)  Was  the  defendant 
gailty  of  negligence.^    The  facts,  so  far  as  essential,  are  stated 
in  connection  with  each  question  discussed. 

Dafoe  &  Scott  and  W.  H.  Simpson,  for  appellant. 
Charles  R.  Henry  and  T.  A.  E.  &  J.  C.  Weadock,  for  appel- 
lee. 

GRANT,  J.  (after  stating  the  facts).  The  important  ques- 
tion in  the  case  is  the  first  one. 

I.  The  defendant  had  verbally  instructed  the  conductors  of 
its  log  trains  to  carry  no  passengers  thereon  without  a  permit, 
and  the  court  so  instructed  the  jury.  The  contention  of  the 
defendant  is  that  plaintiff  had  knowledge  of  this  instruction, 
and  knew  he  had  no  right  to  ride  upon  this  train  as  a  pas- 
senger. The  contention  of  the  plaintiff  is  that  he  did  not 
know  it.  It  is  true  that  plaintiff  at  one  time  knew  permits 
were  required,  for  he  admits  that  he  obtained  at  least  30. 
He,  however,  testified  that  he  did  not  know  that  imperative 
instructions  were  issued  to  that  effect ;  that  he  frequently  rode 
without  permits,  and  had  so  ridden  when  defendant's  train 
master  was  aboard — sometimes  paying  his  fare  in  money,  and 
again  by  mileage;  that  others  did  so^  and  that  he  had  not 
obtained  a  permit  for  a  year  and  a  half  before  the  accident; 
that  he  had  never  been  refused  passage  by  any  conductor;  and 
that  he  entered  the  caboose,  intending  to  pay  his  fare. 
There  was  also  evidence  from   other  witnesses  that   it  was 

8  R  R  R— 18 
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customary  for  persons  to  ride  on  these  trains  without  permits, 
upon  payment  of  fares.     The  fares  and  mileage  collected  were 
reported  to  the  company.     There  is  no  doubt  as  to  the  law. 
Railroad  companies  may  prohibit  the  carriage  of  passengers 
upon  their  freight  trains,  or  prescribe  the  conditions  upon 
which  they  may  ride  thereon.     Thomas  v.  Railway   Co.,    72 
Mich.  3SS,  40  N.  W.  463;  Randall  v.   Chicago,   etc.,   R.  Co., 
113  Mich.  IIS,  71  N.  W.  450,  38  L.  R.  A.  666.     Plaintiff  could 
not  become  a  passenger  by  making  an  arrangement  with  the 
conductor  to  permit  him  to  ride,   contrary  to  a  rule  of  the 
company  known  to  both.     McVeety  v.  St.  Paul,  etc.,  R.  Co., 
45  Minn.  268,  47  N.  W.  809,  11  L.  R.  A.  174,  22  Am.  St.  Rep. 
728.     The  theory  upon  which  this  case  was  submitted  to  the 
jury  was  that  the  defendant  had  waived   this  rule,  and  that 
plaintiff  was  justified  in  so  believing.     That  railroad  com- 
panies may,  through   a  long-continued,  open,  and  notorioas 
disregard  of  their  rules  by  their  employees,   waive  their  en- 
forcement, is  well  established.     The  instructions  of  the  court 
upon  this  question  were  full  and  explicit,  and   it  is  not  nec- 
essary to  quote  them.    Counsel  do  not  criticise  them,  their  sole 
claim  being  that  there  was  no  evidence  upon  which  to  base 
such  instructions.     We  think  the  question  was  properly  sub- 
mitted to  the  jury. 

2..  The  conductor  of  the  train  was  killed  in  the  same  acci- 
dent. For  the  purpose  of  laying  the  foundation  for  objecting 
to  testimony  as  to  facts  equally  within  the  knowledge  of  plain- 
tiff and  the  conductor,  the  defendant's  attorney  upon  the  trial 
asked  the  plaintiff's  attorney  to  admit  that  the  conductor  was 
killed,  to  which  plaintiff's  attorney  replied:  ''There  is  no 
question  about  that,  and  it  is  a  fact  that  the  railroad  company 
settled  with  the  widow  afterwards  for  it. ' '  Defendant's  coun- 
sel excepted  to  the  remark,  and  the  judge  immediately  stated 
that  it  was  improper,  ought  not  to  have  been  made,  and  must 
not  be  considered  by  the  jury.  Defendant's  counsel  urge 
this  as  reversible  error.  If  the  presiding  judge  bad  not 
promptly  and  emphatically  censured  the  plaintiff's  attorney 
lor  making  the  remark,  and  told  the  jury  that  they  must  not 
consider  it,  it  would  have  been  error,  within  many  decisions  of 
this  court.  Such  remarks  are  designed  to  prejudice  the  jury, 
else  they  would  not  be  made.  My  Brethren  are  of  the  opinion 
that,  under  the  circumstances,  the  case  should  not  be  reversed 
for  this  error,  and  I  reluctantly  assent  to  their  opinion. 

3.  Defendant's  counsel  insist  that  the  evidence  conclusively 
establishes  the  fact  that  the  logs  were  properly  loaded.  Ex- 
perienced lumbermen,  and  other  experienced  persons  in  trans- 
porting logs  by  cars,  witnesses  for  the  defendant,  testified 
that  there  were  two  methods  of  loading  cars — one  with  the 
use  of  chains,  and  the  other  without  chains;  that  there  is  no 
difference  between  the  two  in  respect  to  safety;  and  that  the 
main  object  in  using  chains  is  to  carry  larger  loads.  The 
chains  are  bound  over  the  top  of  the  logs,  and  then  other  logs 
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are  placed  loose  on  top  of  them  to  bind  the  load.  They  also 
testified  that  logs,  when  properly  loaded,  sometimes  fell  off. 
One  of  the  defendant's  witnesses  testified  that,  ''if  loaded 
properly,  they  shoald  be  chained.  Q.  Are  chains  always  used  ? 
A.  No,  sir.  Q.  What  other  way  is  there  for  loading  properly? 
A.  Well,  they  put  in  stakes  of  proper  lengths,  and  proper 
kind  of  wood;  and  then,  of  course,  in  loading  with  stakes, 
without  chains,  they  could  not  be  loaded  so  heavy.  Q.  What 
is  the  purpose  of  using  chains?  A.  Well,  to  put  on  a  bigger 
load."  Defendant  also  introduced  evidence  that  at  the  time 
of  the  trial  chains  were  no  longer  used.  The  hemlock  logs 
upon  this  train — at  least,  those  on  the  car  immediately  in 
front  of  the  caboose — were  peeled.  It  is  manifest  that  in  case 
of  a  sudden  jar,  upon  stopping  or  starting  the  train,  they 
would  slip  more  readily  than  when  chained,  and  more  readily 
than  would  logs  with  bark  on  them.  In  view  of  this  fact,  and 
the  testimony  above  quoted,  we  are  not  prepared  to  hold,  as 
an  undisputed  fact,  that  these  logs  were  properly  loaded. 

4.  There  was  testimony  introduced  by  plaintiff  tending  to 
show  that  a  piece  of  the  flange,  about  19  inches  in  length, 
was  broken  out  of  one  of  the  wheels  under  the  caboose,  and 
that  there  was  an  old  crack  in  the  outer  rim  at  the  place  where 
the  break  occurred.  One  of  the  witnesses,  who  examined  the 
wheels  about  12  hours  after  the  accident,  testified :  ''I  noticed 
one  wheel  that  was  broken.  It  was  nearest  to  the  switch 
toward  Onaway.  It  had  the  appearance  of  being  the  first  one 
that  went  off.  It  came  off  the  rear  end  of  the  way  car.  The 
flange  to  it  was  broken  off.  There  was  about  19  inches 
broken  off.  Q.  State  how  it  was  broken,  and,  after  it  was 
broken,  how  it  left  that  part  of  the  wheel?  A.  Well,  on  the 
flange  it  had  about  three-quarters  of  an  inch  of  rust  on  it; 
looked  like  an  old  crack;  and  it  struck  something  and  knocked 
the  rest  of  it.  Q.  After  it  was  broken  off  the  wheel,  how  did 
it  leave  the  wheel  itself?  A.  Left  the  wheel  so  it  had  no 
flange  to  hold  it  on  the  rail  for  nineteen  inches.  Q.  You  ex- 
amined the  wheel,  did  you?  A.  Yes,  sir.  Q.  Could  you  find 
the  flange?  A.  No;  we  looked  for  it,  but  couldn't  find  it. 
Q.  As  it  was  broken  off  on  the  wheel,  how  was  the  break? 
State  how  it  looked?  A.  Well,  it  looked  as  though  it  was  a 
crack  in  it,  and  it  got  rusted  by  the  weather,  or  something 
made  it  rusted  three-quarters  of  an  inch  deep.  ♦  ♦  *  The 
rest  of  the  break  was  bright."  The  court  instructed  the  jury 
that  if  this  ''was  an  essential  element  in  the  happening  of  the 
accident,  and  that  it  would  not  have  happened  without  it, 
and  that  it  could  have  been  observed  by  a  proper  inspection, 
the  defendant  would  be  negligent  in  that  regard."  We  think 
there  was  evidence  justifying  the  submission  of  this  question 
to  the  jury. 

5.  Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
following  instruction:  ''If  the  plaintiff  was  a  passenger  upon 
the  defendant's  log  train,  and  the  accident  which  caused  his 
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injury  occurred  while  the  train  in  question  was  being  operated 
in  the  usual  manner  in  which  log  trains  are  operated  upon 
well-managed  railroads,  and  the  train  was  such  a  train  as  is 
usually  run  for  the  purpose  of  carrying  logs  on  well-managed 
railroads,  the  defendant  could  not  recover."  As  a  general 
statement  of  the  law,  the  request  is  sound.  It  is  subject  to 
criticism,  in  that  it  omits  any  reference  to  the  specific  actsW 
negligence  alleged  and  relied  upon.  In  view  of  the  explicit 
instructions  of  the  court  upon  the  subject  of  the  defendant's 
negligence,  we  think  the  refusal  to  give  this  request  not 
prejudicial.  The  court  distinctly  instructed  the  jury  that  if 
the  logs  were  properly  loaded,  or  if  they  were  liable  to  fall  off 
when  so  loaded,  plaintiff  could  not  recover.  There  was  no 
question  about  the  equipment  of  the  train  or  the  method  of 
operating  it.  The  sole  acts  of  negligence  charged  were  the 
two,  and  to  these  alone  the  jury  were  specifically  directed* 
Judgment  affirmed.     The  other  Justices  concurred. 


Louisville  Ry.  Co.  v.  Hartlege. 

{Court  of  Appeals  of  Kentucky^  fune  ^,  /p^j.) 

[74  S.  W.  Rep.  742.] 

Carriers  of  Passangers— Degree  of  Care. 

In  an  action  for  injuries  to  a  passenger  by  the  derailment  of  a  street 
car,  an  instruction  that,  if  the  injury  and  derailment  of  the  car  were 
by  reason  of  some  unknown  cause,  plaintiff  could  not  recover,  was 
properly  refused,  since  defendant,  as  a  carrier  of  passengers,  was 
required  to  exercise  the  highest  degree  of  care  to  ascertain  and  remove 
causes  which  mifi^ht  result  in  derailment  and  injury  to  passenftr^rs. 

Physical  Examination. 

Where,  in  an  action  for  injuries  to  an  unmarried  female,  a  physical 
examination  of  her  person,  demanded  by  defendant,  could  not  have  t>eea 
had  without  exposure  and  an  exploration  of  her  vagfina,  which  would 
have  resulted  in  severe  pain  and  in  the  loss  of  her  hymen,  which  her 
physicians  testified  was  then  intact,  and  her  clinical  history,- and  symp* 
toms  were  fully  developed,  a  refusal  of  the  trial  court  to  order  such 
physical  examination  is  not  ground  for  reversal  of  a  judgement  in  her 
behalf. 

Appeal  from  Circuit  Court,  JefFerson  County,  Common 
Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  Cora  Hartlege  against  the  Louisville  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Fairleigh,  Straus  &  Fairleigh,  for  appellant. 
W.  O.  Bradley,  for  appellee. 

NUNN,  J.  The  appellee  claimed  that  she  was  a  passenger 
on  one  of  appellant's  cars — a  trailer  car — and  that  while 
going  over  the  intersection  of  the  streets  at  a  curve  the  car 
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jumped  the  track,  and  ran  some  distance  oil  the  track,  throw*- 
ing  her  against  a  seat  and  on  the  floor  of  the  car,  thereby 
injuring  her  hip  and  side.  The  appellant  denied  all  negli- 
gence, and,  in  efFect.  pleaded  that,  it  was  an-  unavoidable 
accident  that  caused  the  derailment  of  the  car,  and  that  the 
injaiies  the  appellee  sustained,  if  any,  were  unavoidable. 
The  evidence  was  heard;  the  court  gave  to  the  jury  instruc- 
tions in  apt  language,  and  altogether  unobjectionable;  and 
the  jury  returned  a  verdict  in  favor  of  appellee  for  $500. 

The  appellant  complains  of  the  action  of  the  court  in  fail- 
ing to  give  two  instructions  which  it  offered.  One  of  the  in- 
structions was  embodied  in  the  instructions  given  by  the 
court.  The  other  one  did  not  contain  the  law  of  the  case,  and 
the  court  properly  refused  to  give  it.  If  the  court  had  given 
it,  the  jury  would  have  been  told  that  if  the  injury  and  derail- 
ment of  the  car  were  by  reason  of  some  unknown  cause,  etc., 
then  they  should  find  for  appellant.  Appellant's  counsel 
appear  to  overlook  the  fact  tHat  the  law  requires  carriers  of 
passengers  by  rail  to  know,  or  exercise  the  highest  degree  of 
care  consistent  with  the  proper  and  prudent  conduct  of  their 
business  to  ascertain,  and  remove,  causes  which  might  derail 
their  cars  and  injure  their  passengers,  and  this  instruction 
would  have  been  misleading  to  the  jury  in  this  respect. 

The  only  other  alleged  error  complained  of  by  appellant  is 
that  the  lower  court  refused  to  compel  appellee  to  submit  to 
a  physical  examination  by  a  competent  surgeon  or  surgeons, 
to  ascertain  the.  extent  of  alleged  internal  injuries.  The 
appellant  made  a  motion  in  the  lower  court  to  this  effect,  and 
in  support  thereof  filed  an  affidavit  of  its  superintendent,  in 
which  he  stated  that  it  was  important  to  the  ends  of  justice 
that  the  plaintiff  submit  to  a  persohal  and  physical  examina- 
tion by  competent  surgeons.  He  stated  that  the  plaintiff  was 
claiming  serious  internal  injuries,  which  could  not  be  deter- 
mined except  by  a  physical  exaniination.  He  stated  that  the 
examination  could  be  had  without  any  injury  to  the  plaintiff, 
or  causing  her  any  pain,  and  that  his  company  would  pay  the 
expenses  therefor.  In  opposition,  appellee  filed  the  follow- 
ing affidavit:  '^  Affiants,  George  C.  Leachman  and  Jos.  £. 
Bland,  say  that  they  are  physicians  and  surgeons;  that  the 
injury  to  the  plaintiff  cannot  be  objectively  determined  by 
an  examination  of  her  person,  except  by  exploring  the  vagina 
and  breaking  the  hymen,  which  is  now  intact.  Her  injuries 
are  to  be  determined  by  her  clinical  history  and  symptoms 
alone."  And  the  same  physicians  made  another  affidavit,  in 
which  they  stated  that  a  physical  examination  could  not  be 
roade  of  the  appellee  without  injury  to  her,  and  would  cause 
her  pain,  and  could  not  be  made  without  the  exposure  of  her 
person.  The  substance  of  the  evidence  with  regard  to  the 
injuries  of  appellee  is  as  follows:  That  she  suffered  pains  in 
her  side  and  hip  from  the  time  of  the  injury   until  the  trial; 
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that  about  a  week  after  the  injury  she  was  compelled  to  go  to 
bed  on  account  of  same,  and  there  remained  for  two  weeks  or 
more,  under  the  treatment  of  a  physician,  and  his  charge  was 
$30;  her  medical  bill  wa3  $10;  that  she  was  employed  at  $4 
per  week  as  saleslady  in  a  store,  and  lost  $8  on  that  account ; 
that  previous  to  her  injury  she  had  been  in  perfect  health; 
that  from  and  after  the  time  she  received  her  injuries  to  the 
time  of  the  trial  her  menstruation  periods  had  been  prolonged 
from  two  to  four  or  five  days,  which  detained  her  from  her 
work ;  that  the  flow  was  much  greater  and  painful;  and  that  she 
had  not  been  troubled  with  it  prior  to  the  injury.  Other  lady 
witnesses  corroborated  her  in  these  statements.  The  two 
physicians  referred  to,  as  well  as  two  surgeons  representing  the 
appellant,  were  present,  and  heard  all  the  testimony  with  ref- 
erence to  appellee's  injuries,  and  the  probable  eSects  result- 
ing therefrom.  They  testified — the  two  for  appellee  from 
their  examination,  and  from  the  clinical  history  of  the  case 
as  detailed  by  the  witnesses — that  this  trouble  with  her  men- 
struation was  probably  caused  by  the  injuries  received  by  her. 
The  other  two  said  that  it  could  not  have  been  so  caused  or 
produced.  This  question  has  been  before  this  court  within  the 
last  few  years  in  the  cases  of  Belt  Electric  Line  Co.  v.  Allen, 
102  Ky.  SSI,  44  S.  W.  89,  80  Am.  St.  Rep.  374;  Belle  of  Nel- 
son V.  Riggs,  104  Ky.  I,  4S  S.  W.  99;  111.  Cent.  R.  Co.  v. 
Clark,  ss  S.  W.  699;  L.  &  N.  R.  Co.  v.  Simpson,  64  S.  W. 
733;  and  Same  v.  McLain,  66  S.  W.  391.  From  a  review  of 
all  these  cases,  the  weight  of  authority  favors  the  right  of 
defendant  to  demand  a  physical  examination  of  plaintiff. 
The  decisions,  however,  recognize  that  the  defendant  has  no 
absolute  right  to  have  an  order  made  to  that  end,  but  that  a 
motion  therefor  is  directed  to  the  sound  discretion  of  the 
court,  and  that  its  exercise  will  be  reviewed  on  a(.peal,  and 
corrected  in  case  of  abuse;  that  such  an  examination  may  be 
ordered  when  the  facts  can  only  be  brought  to  light  or  fully 
elucidated  in  that  way,  and  when  it  can  be  made  without  dan- 
ger to  the  plaintiff's  life  or  health,  or  without  the  infliction  of 
severe  pain  or  offending  decency.  The  record  discloses  the 
fact  that  the  extent  of  appellee's  injuries  were  substantially 
disclosed  by  the  means  used,  and  that  the  drastic  measures 
demanded  by  appellant  were  unnecess<iry  to  that  end.  The 
small  verdict  in  this  case  is  one  evidence  of  that  fact. 

This  court  does  not  feel  authorized,  nor  does  it  deem  it 
proper,  to  reverse  this  case,  and  order  another  trial,  and  have 
appellee's  person  exposed,  suffering  humiliation  and  the  loss 
of  the  evidence  of  her  virginity,  to  relieve  the  appellant  of  so 
small  a  verdict,  obtained  under  the  circumstances  shown  in 
this  record.  Wherefore  the  judgment  of  the  lower  court  is 
af&rmed. 
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[54  AU.  Rep.  827.] 

Passenger's  Right  to  Use  Platform. 

A  passeng^er  at  a  railway  station  may  lawfully  use  the  platform,  or 
any  part  of  it,  for  the  purpose  of  exit  to  and  from  the  company's  trains, 
or  for  any  other  lawful  purpose  connected  with  his  journey ;  but,  in 
order  to  maintain  a  liability  ag^ainst  the  company  for  injury  received 
from  passing'  trains,  his  use  of  such  platform  must  be  limited  to  the 
purposes  for  which  it  is  manifestly  adapted. 

Station  Platforms — Construction — Degree  of  Care.* 

It  is  the  duty  of  the  company  to  so  construct  its  platform  that  it 
•hall  be  reasonably  safe  for  use  by  passengers,  and  to  locate  it  in  such 
proximity  to  the  railroad  tracks  that  it  will  afford  a  safe  and  convenient 
means  of  exit  to  and  from  its  cars  for  its  passengers,  including  those 
who  may  be  aged  and  infirm. 

Same— Care  Required  of  Passenger  in  Using. 

While  trains  are  passing  such  platform,  or  are  likely  to  pass,  waiting 
passengers  must  keep  such  a  distance  from  the  edge  of  the  platform 
next  to  the  rail  that  they  will  not  be  struck  by  such  projections  as 
nsuallj  attach  to  ordinary  trains.  Under  such  circumstances,  the  edge 
of  the  platform  is  usually  a  place  of  danger,  and  if  a  passenger,  while 
occupying  such  a  place,  is  struck  in  this  way,  the  injury  cannot  ordi- 
narily be  attribute  to  negligent  construction  by  the  company. 

Same— Same— Contributory  Negligence. 

Iq  the  present  case  the  plaintiff  was  walking  along  the  platform, 
which  was  on  a  level  with  the  top  of  the  rails,  toward  the  station,  in 
order  to  purchase  a  ticket.  She  suddenly  diverged  in  her  course, 
toward  the  rail,  so  that  she  was  struck  from  behind  by  the  bumper  of  a 
slowly  moving  train  just  puUing'into  the  station,  on  which  she  was  to 
take  passage,  and  was  injured.  The  platform  was  constructed  of 
crashed  stone,  which  extended  to  the  line  of  planking,  18  inches  wide, 
along  the  nearest  rail.  The  trial  judge  treated  the  outer  line  of  the 
stone  surface  as  the  edge  of  the  platform.  The  evidence  showed  that 
the  bumper  projected  slightly  over  this  edge  of  the  platform,  and  it  was 
left  to  the  jury  to  say,  in  case  they  should  find  that  plaintiff  was  walk- 
ing within  the  line  of  the  platform  when  she  was  struck,  whether  it  was 
negligence  in  the  company  to  Have  constructed  its  platform  in  such 
dose  proximity  to  the  rail.  It  was  held^  in  review,  that  no  negligence 
was  shown,  and  that  the  charge,  in  this  respect,  was  erroneous. 

(Syllabus  by  the  Court. ) 

Error  to  Supreme  Court. 

Action  by  Mary  T.  Dotson  and  husband  against  the  Erie 
Railroad  Company.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Reversed. 

Corbin  &  Corbin,  for  plaintiff  in  error. 
Warren  Dixon,  for  defendants  in  error. 

HENDRICKSON,  J.  This  writ  brings  up  for  review  a 
judgment  of  the  Supreme  Court  entered  upon  a  verdict  ren- 
dered at  the  Bergen  circuit.  The  defendants  in  error,  who 
were  the  plaintiffs  below,  and  are  husband  and  wife,  brought 
SQJt  to  recover  damages  for  personal  injuries  to  the  wife,  re- 

,    ^c  monograph  appended  to  Muhlhause  v,  Monongehala  St.  Ry.  Co. 
vPa.>,  2R.  R.  R,  131,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 
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suiting  from  her  being  struck  by  the  bumper  of  a  locomotive 
engine  of  the  defendant  company  at  its  station  in  Englewood, 
in  the  county  of  Bergen.  For  convenience,  I  will  hereafter 
refer  to  her  as  the  plaintiff  below.  The  grounds  of  recovery 
averred  in  the  pleadings  were  twofold.  One  was  the  negli- 
gent operation  and  management  of  the  cars  and  locomotive  of 
the  defendant  while  running  along  the  platform  of  the  station, 
under  the  existing  conditions,  and  the  other  was  negligent 
construction  of  the  platform,  in  locating  it  so  near  the  tracks 
that  its  lopomotives  and  cars  would  overlap  the  platform,  and 
strike  passengers  walking  along  the  same,  so  that  on  the  oc- 
casion referred  to  the  plaintiff  was  struck  by  one  of  the 
defendant's  locomotives  while  she  was  walking  along  the 
edge  of  the  platform,  and  was  at  the  time  in  the  exercise  of 
due  care.  There  were  motions  to  nonsuit  and  to  direct  a  ver- 
dict on  the  ground  that  no  negligence  was  proved,  and  on  the 
further  ground  of  contributory  negligence,  which  were  over- 
ruled, and  exceptions  were  allowed  and  duly  sealed. 

The  learned  judge,  at  the  close  of  his  charge,  directed  the 
jury  that,  in  case  they  found  a  verdict  for  the  plaintiffs,  they 
should  find  specially  whether  it  was  based  upon  the  negligent 
construction  of  the  platform,  or  upon  the  negligence  of  the 
engineer  in  the  management  of  his  engine,  or  upon  the  negli- 
gence of  both.  In  returning  their  verdict  for  the  plaintiffs, 
the  jury  based  their  finding  upon  negligent  construction^  and 
not  upon  negligence  on  the  part  of  the  engineer.  Thus  all 
questions  relating  to  negligent  management  of  the  company's 
train  are  eliminated  from  this  discussion.  We  may  appro- 
priately deal  with  the  other  questions  under  the  exceptions 
taken  to  the  charge  of  the  court,  and  to  the  refusal  to  direct 
a  verdict. 

Some  facts  should  be  stated,  to  properly  illustrate  the  situa- 
tion: The  general  direction  of.  the  road  at  this  point  was 
north  and  south.  The  station  was  on  the  easterly  side  of  the 
tracks,  the  west-bound  track  being  the  nearer  one  to  the  station. 
The  platform  of  the  station  was  on  a  level  with  the  top  of  the 
rails  of  the  tracks.  It  consisted  of  Sagging  about  the  station, 
and  then  of  crushed  stone  as  it  approached  the  track.  Im- 
mediately along  the  rails  was  planking  i8  inches  wide,  and 
within  the  rails  and  between  the  two  tracks  the  crushed  stone 
continued,  so  that  the  whole  was  on  a  level  from  the  station 
to  the  east-bound  track ;  thus  serving  as  a  means  of  ingress 
and  egress  to  and  from  the  trains  on  either  of  the  tiacks. 
The  platform  is  thus  extended  to  the  east-bound  track  for  a 
space  up  and  down  the  tracks  in  front  of  the  station  of  500 
feet.  The  whole  platform  is  about  685  feet  long,  and  south 
of  the  station  there  is  a  driveway  for  carriages  along  the  plat- 
form, and  4  feet  and  a  half  below  its  level.  The  width  of  the 
platform  at  the  station  is  about  i;o  feet,  and  at  the  south  end 
of  the  station  the  rear  line  of  the  platform  curves  toward  the 
tracks  in  a  southerly  direction  until  it  is  narrowed  to  a  width 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        281 

Dotson  V,  Erie  R.  Co 

of  10.7  feet,  and  then  runs  southwardly  of  the  same  width,  in 
rectangular  form,  along  the  tracks,  a  considerable  distance. 
The  accident  occurred  September  3,  1901,  about  7:30  o'clock 
io  the  evening,  and  the  place .  where  it  happened  was  well 
lighted  by  electric  lights.  The  plaintiff  came  from  the  town, 
and  entered  the  platform  not  far  from  its  southerly  end,  and 
was  on  her  way  to  the  station  to  buy  a  ticket  to  her  home,  in 
Highwood,  a  station  above.  She  had  walked  two  or  three 
hundred  feet  northwardly,  and,  when  she  reached  a  point 
variously  estimated  at  from  50  feet  to  206  feet  from  the 
station,  she  was  struck  by  the  bumper  of  the  engine  attached 
to  the  train  she  ;ivas  about  to  take.  It  was  moving  slowly  in 
the  same  direction  she  was  walking,  at  the  rate  of  3  or  4  miles 
an  hour;  having  slowed  up  to  allow  the  east-bound  train  to 
pull  out  of  the  station  ahiead  of  it.  The  plaintiff  was  walking 
in  about  the  center  of  the  platform,  until  a  few  moments  be- 
fore she  was  struck,  when  she  diverged  in  her  course  toward 
the  rail.  She  testified  that  she  was  crowded  toward  the  rail 
by  passengers  who  alighted  from  the  down  train,  but  the 
other  witnesses  (her  own  as  well  as  the  company's)  showed 
that  in  this  she  was  probably  mistaken.  But  the  fact  is  not 
material  to  the  points  to  be  discussed.  The  engineer,  upon 
seeing  her  turn  toward  the  rail,  gave  the  danger  signal  and 
put  on  the  emergency  brake,  but  too  late  to  avoid  the  striking 
■of  the  plaintiff  about  the  hip,  and  throwing  her  down  upon 
the  platform,  causing  seiious  bruises  and  injuries.  The 
bumper  ^hich  struck  the  plaintiff  is  a  square  piece  of  timber, 
rounded  over  at  the  ends,  to  which  the  cowcatcher  attaches; 
and  it  projects  to  the  side  far  enough  to  cover  the  head  of  the 
cylinder,  which  it  is  intended  to  protect. 

The  learned  trial  judge  had  charged  the  jury  that,  if  they 
found  that  at  the  time  the  plaintiff  was  struck  ''she  was  upon 
the  planking  alongside  of  this  railroad,  then  the  verdict  should 
be  for  the  defendant,  because  it  is  evident,  and  must  have 
been  evident  to  every  adult  person,  that  that  planking  was  not 
intended  for  persons  to  walk  upon,**  etc.  He  had  further 
charged  that  "if  she  were  not  upon  the  planking,  but  were 
upon  the  gravel  walk  or  platform,  as  it  is  called,  then  the  ques- 
tion for  you  to  decide  would  be  whether  or  not  she  was  guilty 
of  negligence  in  going  so  near  as  that  to  the  rail,  under  the 
circumstances  of  the  case.**  It  should  be  observed  that  there 
was  no  evidence  in  the  case  which  characterized  the  platform 
as  only  extending  to  the  planking  next  to  the  rail.  Nor  was 
there  any  evidence  that  the  platform  was  not  properly  con- 
structed, or  that  the  planking  was  intended  for  a  different  use 
than  the  rest  of  the  platform.  The  trial  court  further  charged 
that,  if  the  jurv  found  upon  both  of  these  questions  in  favor 
of  the  plaintiff,  then  "was  it  negligence  in  the  company  itself 
to  have  that  gravel  platform  approach  so  near  to  the  rail  that 
passengers  would  be  likely  to  be  endangered  even  if  they 
exercised  reasonable  care  in  the  use  of  the   platform,  and  did 
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this  accident  spring  out  of  that  kind  of  negligence  on  the 
part  of  the  company  *  *  *  ?*'  **Does  the  evidence 
satisfy  you  that  the  company  failed  to  take  proper  care — and 
that  means  a  high  degree  of  care — for  the  safety  of  persons  who 
came  there  as  passengers,  when  they  constructed  that  plat- 
form so  close  to  the  rails  ttiat  there  would  be  danger  that  per- 
sons in  the  prudent  use  of  the  platform  would  be  struck  by  any 
part  of  the  engine?"  The  jury  was  instructed  that  if  they  an- 
swered this  question,  as  well  as  the  previous  questions,  in  favor 
of  the  plaintiff,  then  the  verdict  ought  to  be  for  the  plaintiffs. 
Exceptions  to  these  instructions  were  duly  sealed,  and  error 
has  been  assigned  thereon. 

Even  conceding  for  the  present, that  the  planking  along  the 
east  rail  was  not  a  part  of  the  platform,  and  that  the  graveled 
or  stone  surface  along  the  planking  is  to  be  regarded  as  the 
platform  proper,  we  are  unable  to  concur  in  the  view  that  any 
actionable  negligence  is  shown  by  reason  of  its  proximity  to 
the  tracks.  Admittedly,  it  would  then  be  a  distance  of  i8- 
inches  from  the  nearest  rail.  The  evidence  was  that  the 
engine  in  question  was  similar  to  the  .other  engines  used  oa 
the  road,  and  that  the  projection  of  the  bumper  was  the  same 
in  all  of  them.  The  engineer  testified  that  the  bumper  ex- 
tends a  triHe  beyond  the  planks  (he  could  not  say  how  much)  ; 
that  the  plaintiff  must  have  been  about  on  the  edge  of  the 
plank  farthest  from  the  rail  when  she  was  struck;  that  the 
bumper,  as  the  witness  stated  it,  ''just  glanced  her,''  knock- 
ing her  off  sideways.  In  order  to  sustain  the  theory  of  the 
charge,  it  must  be  assumed,  we  think,  that  there  is  an  implied 
invitation  by  the  company  to  its  passengers  to  stand  upon 
any  part  of  its  platform — even  at  its  very  edge — when  its  trains 
are  passing,  and  with  it  an  obligation  to  exercise  reasonable 
care  for  their  safety  when  they  may  thus  expose  themselves 
to  danger.  In  order  to  sustain  a  claim  of  liability  against  the 
owner  or  occupier  for  the  injury  sustained  in  the  use  of  his 
premises  where  there  is  no  express  invitation,  it  must  appear 
that  there  was  an  implied  invitation;  that  is,  that  the  person 
injured  ''entered  the  premises  because  he  was  led  by  the  acts 
or  conduct  of  the  owner  or  occupier  to  believe  that  the 
premises  were  intended  to  be  used  in  the  manner  in  which  he 
used  them,  and  that  such  use  was  not  only  acquiesced  in,  but 
was  in  accordance  with  the  intention  or  design  for  which  the 
way  or  place  was  adapted,  and  prepared  or  allowed  to  be 
used.*'  Sweeney  v.  Old  Colony  R.  Co.,  lo  Allen,  364,  87 
Am.  Dec.  644;  Phillip  v.  Library  Co.,  55  N.  J.  Law,  307,  27 
Atl.  478;Turess  v.  N.  Y.,  Susq.  &  West.  R.  Co.,  61  N.  J. 
Law,  314,  40  Atl.  614.  Applying  this  test  to  the  circumstances 
here  involved,  we  must  find  that  the  plaintiff  was  using  the 
extreme  edge  of  the  platform,  near  the  rail,  for  a  purpose 
entirely  foreign  to  the  intention  and  purpose  of  the  company 
as  to  its  use,  and  that  there  was  no  evidence  to  show  that  such 
a  use  was  ever  permitted  or  acquiesced   in  by  the  company. 
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It  is  undoubtedly  a  settled  rule  that  a  railroad  company  is 
under  a  duty  to  exercise  ordinary  and  reasonable  care  to  so 
construct  and  maintain  station  buildings,  platforms,  and 
approaches  that  they  shall  be  safe  for  use  by  passengers. 
Elliott  on  Railroads,  1590.  But  this  use  is  to  be  .exercised 
in  conformity  to  the  manifest  purpose  for  which  the  structure 
in  question  is  adapted.  And  so  a  railroad  company  is  only 
required  to  build  platforms  of  sufficient  dimensions  to 
accommodate  passengers  getting  on  and  of!  at  their  stations. 
Harkey  v.  R.  &  P.  Ry.  Co.,  Fed.  Cas.  No.  6065;  Taylor  v. 
Penn.  R.  R.  (C.  C.)  50  Fed.  755;  Moreland  v.  Boston,  etc., 
R.  R.,  141  Mass.  31,  6  N.  E.  225;  Kelly  v.  Manhattan  Ry., 
112  N.  Y.  440,  20  N.  E.  383,  3  L.  R.  A.  74;  Lafflin  v.  BufEalo 
R.  Co.,  106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep.  433..  It  is 
manifest  that  this  duty  requires  the  railroad  company  to  con- 
struct its  platform  sufficiently  near  to  the  rails  that  it  will 
afiord  to  passengers,  including  the  aged  and  infirm,  a  safe  exit 
to  and  from  the  trains  And  it  is  a  matter  of  common  knowl- 
edge that,  in  performing  this  duty,  the  platforms  along  the 
best  regulated  railroads  are  built  so  near  the  rails  that  the 
projections  from  the  engines  and  the  cars  will  overlap,  to 
some  extent,  the  edge  of  the  platform.  While  the  extreme 
edge  of  the  platform  is  perfectly  safe  for  passengers  when 
occupying  it  for  the  purpose  to  which  it  is  manifestly  adapted, 
it  is  a  matter  of  common  knowledge  that  it  is  a  place  of  dan- 
ger when  occupied  while  trains  are  passing  or  are  likely  to 
pass.  It  is  the  plain  duty  of  the  passenger  when  not  getting 
OD  or  oS  a  train,  but  while  he  may  be  waiting  upon  the  plat- 
form, or  engaged  in  walking  upon  it,  to  keep  such  a  distance 
from  the  edge  of  it  next  to  the  rail  that  he  would  be  beyond 
the  reach  of  the  projections  of  ordinary  trains.  And  the 
company  is  not  liable  for  injury  to  a  passenger  who  suffers 
himself  to  go  beyond  such  a  limit,  and  is  injured  by  a  passing 
train  It  was  held  in  C,  B.  &  Q.  R.  R.  v.  Mahara,  47  111. 
App.  208,  that,  where  a  platform  is  wide  enough  to  give  room 
for  safety,  the  fact  that  it  is  so  built  that  the  edge  nearest  the 
track  cannot  be  safely  occupied  as  a  standing  place  while 
trains  are  passing  is  not  negligence.  In  Matthews  v.  Pa.  R. 
Co.,  148  Pa.  491,  24  Atl.  67,  it  was  held  that  where  a  pas- 
senger waiting  for  a  train  at  a  station,  the  platform  of  which 
is  properly  constructed,  stands  so  near  the  track  as  to  be 
struck  and  killed  by  the  bumper  of  a  passing  locomotive,  the 
railroad  company  is  not  liable.  See,  also,  McGeehan  v. 
Lehigh  Valley  R.  Co.,  149  Pa.  148,  24  Atl.  205;  Pa.  R.  R.  v. 
Bell,  122  Pa.  58,  IS  Atl.  561.  It  has  also  been  held  that  a 
person  has  a  right  to  walk  on  an  elevated  plank  walk  con- 
structed by  a  railway  company  alongside  of  its  track  at  a 
station  for  the  use  of  passengers  and  the  public,  and  to  sup- 
pose himself  in  safety  while  occupying  such  walk  at  a  point 
beyond  the  projection  of  all  ordinary  trains,  and,  if  he  is  in- 
jured by  a  brake  which  projected  more  than  the  ordinary  dis- 
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tance,  the  company  is  liable,  etc. ;  it  being  the  duty  to  warn 
the  passenger  as  against  extraordinary  projections.  Sullivan 
V.  Vicksburg,  S.  &  P.  R.  Co.,  39  La.  Ann.  800,  2  South.  586, 
4  Am.  St.  Rep.  239.  Upon  principle  somewhat  similar,  it 
was  held  that  where  an  accident  occurred  to  a  passenger  by 
his  falling  into  the  opening  between  platform  and  car,  which 
had  a  width  of  from  iii  to  18  inches,  the  opening  itself  was 
not  evidence  of  negligence.  Fox  v.  Mayor,  etc.,  of  New 
York,  53  N.  Y.  St.  Rep.  902,  70  Hun,  181,  24  N.  Y.  Supp.  43. 
Under  similar  circumstances,  the  plaintiff,  without  having 
hold  of  the  railing,  and  without  looking,  stepped  out,  and  fell 
between  car  and  platform.  There  was  no  proof  that  the  plat- 
form was  not  constructed  in  the  ordinary  way,  nor  that  the 
space  was  greater  than  the  exigencies  of  business  required. 
There  was  no  evidence  of  any  previous  accident.  Held  no 
evidence  of  negligence  by  the  company,  and  no  basis  for  re- 
covery. Lafflin  v.  Buffalo,  etc.,  R.  R.,  106  N.  Y.  136,  141,  12 
N.  E.  599,  60  Am.  Rep.  433. 

There  is  another  reason  why  we  think  the  question  of  neg- 
ligent construction  should  not  have  been  left  to  the  jury,  and 
that  is  the  entire  absence  of  proof  that  the  construction  was 
faulty,  as  not  being  in  conformity  to  the  usual  mode  of  con- 
struction adopted  by  well-regulated  railroads  or  otherwise. 
Negligence  must  be  proved.  As  was  said  by  Bramwell,  B., 
in  Cornman  v.  The  Eastern  Counties  R.  Co.,  4  Hurlst.  &  N. 
781 :  ''It  is  not  enough  to  say  there  was  some  evidence.  A 
scintilla  of  evidence  or  mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  the  defendant  clearly  would 
not  justify  the  judge  in  leaving  the  case  to  the  jury.  There 
must  be  evidence  on  which  they  might  reasonably  and  prop- 
erly conclude  there  was  negligence.''  To  the  like  effect  is 
the  decision  in  Caldwell  v.  Arnhein,  152  N.  Y.  182,  190,  46  N. 
E.  310.  See.  also,  Rigg  v.  The  Manchester,  S.  &  L.  Railway 
Company,  12  Jur.  (N.  S.)  525. 

There  was  also  error  in  that  part  of  the  charge  which 
assumes,  without  proof,  as  we  think,  that  the  platform 
stopped  at  the  edge  of  the  graveled  surface,  where  it  meets 
the  planking  along  the  rail,  and  was  not,  as  it  seems,  from 
the  facts  developed,  to  be  only  a  part  of  one  construction, 
which  served  as  a  platform  for  trains  on  both  of  the  tracks. 
Such  a  designation  by  the  court  would  lead  the  jury  to  assume, 
without  evidence,  that  the  company  had  fixed  the  danger  line 
at  that  point  18  inches  from  the  rail,  and  thus  enlarged,  to  a 
degree,  the  company's  liability  for  the  safety  of  the  passenger. 

We  also  think  that,  so  far  as  the  question  of  faulty  construc- 
tion of  the  platform  is  concerned,  a  verdict  should  have  been 
directed  for  the  defendant. 

The  resuh  is  that  the  judgment  below  should  be  reversed, 
and  a  venire  de  novo  issued. 
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[Supreme  C<mrf  of  North  Carolina^  April  28^  190J,) 

[44  S.  E.  Kep.  34.1 

Carriers— Passes— Unjust  Discrimination. 

Laws  1891,  p.  277,  c.  320,  §  4,  provides  that  if  a  carrier  subject  to 
the  act  shall,  b}r  any  special  rate  or  other  device,  charg^e  or  receive  from 
any  person  a  greater  or  less  compensation  for  any  service  rendered  in 
the  transportation  of  passengers  than  it  charges  or  receives  from  any 
other  person  for  a  like  service  under  substantially  similar  conditions, 
sQch  carrier  shall  be  deemed  guilty  of  unjust  discrimination.  Section  . 
25  contains  exceptions  authorizing  carriers  to  give  reduced  rates  to 
certain  persons,  not  including*  nevrspaper  editors,  and  a  violation  of 
such  act  is  made  punishable  by  a  fine  not  exceeding*  $5,000  for  each 
offense :  held,  that  an  agreement  by  a  railroad  company  by  w^hich  it 
^ve  a  newspaper  editor  an  annual  pass  over  its  lines  in  consideration 
of  a  poblicatton  of  the  company's  schedule  in  his  paper  constituted 
an  illegal  discrimination,  within  such  statute,  inasmuch  as  it  does  not 
appear  that  the  value  of  the  advertisement  would  be  exactly  equal  to  the 
value  of  the  free  pass,  and  also  because  it  wcui  a  sale  to  the  editor  of 
his  transportation  on  credit,  and  not '  payable  in  money. 

Riding  on  Pass  Issued  in  Violation  of  Law^Pari  Delicto. 

Where  a  railroad  company  issues  a  newspaper  editor  an  annual  pasa 
in  violation  of  Laws  1891,  p.  277,  c.  320,  ^  4,  forbidding:  discrimination, 
and  the  editor,  while  riding  on  the  pass,  ia  injured  by  the  company's 
negligence,  he  and  the  company  being*  pari  delicto,  he  could  not  recover 
for  the  injuries  sustained. 

Donglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Moore  County ;  O.  H.  Allen, 
Judge. 

Action  by  W.  H.  McNeill  against  the  Durham  &  Charlotte 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Guthrie  &  Guthrie,  Murchison  &  Johnson,  and  H.  F.  Sea-^ 
well,  for  appellant. 

U.  L.  Spence,  W.  J.  Adams,  and  Douglass  &  Simms,  for 
appellee. 

CLARK,  C.  J.  This  is  an  action  for  personal  injuries 
alleged  to  have  been  received  by  the  plaintiff  April  6,  1900, 
by  negligence  of  the  defendant,  while  traveling  on  its  road. 
The  defendant,  in  its  answer,  among  other  things,  avers  that 
the  plaintifi  was  a  '^trespasser  on  its  train,  having  tendered  to 
defendant  no  ticket,  money,  or  compensation  whatever  for 
its  fare — only  a  free  pass,  which  had  expired  ist  January 
previously  by  its  own  limitation,''  and  which  further  had  on 
its  back  a  stipulation  exempting  the  company  from  liability 
under  all  circumstances  for  injury  to  his  person,,  or  loss  or 
damage  to  his  baggage.  The  plaintifi  testified  that  he  was 
'^editor  of  the  Carthage  Blade,  a  newspaper  published  at 
Carthage.  In  1899  I  made  a  contract  with  the  defendant  to 
publish  its  time-table  in  my  paper,  as  the  consideration  for 
the  pass.  I  did  publish  the  time-table,  and  the  defendant 
agreed  to  continue  the  contract  and  renew  the  pass  for  1900." 
It  is  true,  he  said  he  told  the  conductor  he  would  pay  the 
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faxe;  but,  upon  his  making  the  above  statement,   the  con- 
ductor accepted  him  as  a  free  passenger. 

Upon  this  evidence  the  motion  for  judgment  as  of  nonsuit 
should  have  been  granted.  There  is  no  lawful  contract  of 
passage,  and  the  only  right  the  plaintiff  could  claim  against 
the  defendant  is  that  the  defendant  should  not  willfully  and 
wantonly  injure  him.  Cook  v.  Railroad,  128  N.  C.  333,  38 
S.  E.  925.  The  General  Assembly  (Laws  1891,  p.  277,  c. 
320,  §  4)  provided  that  *'if  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  directly  or  indirectly  by  any 
special  rate,  rebate,  drawback  or  other  device,  charge* 
demand,  collect  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property  sub- 
ject to  the  provisions  of  this  act  than  it  charges,  demands  or 
receives  from  any  other  person  or  persons  for  doing  for  him 
or  them,  a  like  and  cotemporaneous  service  in  the  trans- 
portation of  a  like  kind  of .  traffic  under  substantial  similar 
circumstances  and  conditions  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination."  Section  25  of  said 
chapter  (page  286)  contains  the  exceptions  which  permit 
handling  free  and  at  reduced  rates  property  of  the  United 
States,  state  or  municipal  governments,  or  for  charitable  pur- 
poses, or  to  or  from  fairs,  and  at  exhibits  thereat,  and  per- 
mits ''the  free  carriage  of  destitute  and  homeless  persons 
transported  by  charitable  societies,  and  the  necessary  agents 
employed  in  such  transportation,  or  the  free  transportation 
of  persons  traveling  in  the  interest  of  orphan  asylums  or  any 
department  thereof,  or  the  issuance  of  mileage,  excursion  or 
commutation  passenger  tickets.  Nothing  in  this  act  shall  be 
construed  to  prohibit  any  common  carrier  from  giving  re- 
duced rates  to  ministers  of  religion,  or  to  municipal  govern- 
ments for  the  transportation  of  indigent  persons,  or  to 
inmates  of  national  homes  or  state  homes  for  disabled  volun- 
teer soldiers  and  of  soldiers'  and  sailors'  orphan  homes,  in- 
cluding those  about  to  enter  and  those  returning  home  after 
discharge,  under  arrangement  with  the  boards  of  managers  of 
said  homes:  nothing  in  this  act  shall  be  construed  to  prevent 
railroads  from  giving  free  carriage  to  their  own  officers  and 
employees,  or  to  prevent  the  principal  officers  of  any  railroad 
company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  or  employees." 
These  exceptions  are  very  liberal,  but  they  do  not  embrace 
newspaper  editors.  Subject  to  the  liberal  exceptions  just  re- 
cited, the  General  Assembly  deemed  that  free  transportation 
or  any  other  discrimination  was  so  much  against  public  policy 
that  a  violation  of  the  statute  was  made  punishable  with  a  fine 
''not  exceeding  five  thousand  dollars"  for  each  offense. 
Nothing  could  be  more  clearly  a  discrimination  than  the 
ground  upon  which  the  plaintiff  asked  for  and  received  free 
passage  on  this  occasion,  to  wit,  that  for  the  year  previous  he 
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had  advertised  the  schedule  of  the  defendant  company  in  his 
paper,  and  had  received  therefor  a  free  pass  over  its  line  for 
the  previous  year,  and  this  contract  had  been  renewed  for  the 
year  then  current.  It  does  not  appear  what  was  the  value  of 
the  advertising  done,  charging  for  the  space  at  the  same  rates 
as  would  be  charged  others;  but,  let  it  be  what  it  may,  it 
could  not  amount  exactly — ** neither  more  nor  less*' — to  the 
value  of  a  free  pass  to  travel  ad  libitum  an  unstipulated  num- 
ber of  miles  over  the  defendant's  road.  Besides,  it  was  an 
illegal  discrimination  to  sell  the  plaintiff  transportation  on 
ciedit,  and  not  payable  in  money. 

This  statute  was  before  this  court,  and  the  clear   meaning 
of  the  statute,  and  the  duty  of  the  court  to  enforce  the  public 
policy  indicated  by  its  unequivocal  terms  were  stated  in   an 
exhaustive  and  able  opinion  by   Mr.  Justice   Montgomery. 
State  V.  Railway  Co.,  122  N.  C.  1052,  30  S.  E.  133,  41  L.  R.  A. 
246.    In  the  opinion  of  Mr.  Justice  Douglas  in  that  case  it  was 
stated  that  the  number  of  free  passes  issued   in  this  state 
per  year  was  understood  to  be  over  100,000,  and,  after  deduct- 
ing the  free  passes  issued  in  the  cases  allowed   by  the  act, 
over  $250,000  of  transportation  was  given  away  each  year, 
mostly  to  the  classes  best  able  to  pay,  and  that  this  quarter 
of  a  million  dollars  was  perforce  added  to  the  fares  of  those 
who  paid  their  way.     This  was  to  show  the  public   policy 
which  required  that  such  discriminations  should  be  forbidden. 
Sections  4  and  25  of  tjie  act  of   1891,   above  quoted,    were 
copied  from  the  act  of  Congress  forbidding  such  discrimina- 
tions, and  the  rulings  of  the  Interstate  Commerce  Commission 
and  of  the  federal  courts  thereon  have  been  to  the  same  effect 
as  our  own;  many  of  those  decisions  being  cited  by  Justice 
Montgomery  in  State  v.  Railway,  122  N.  C.  1063-1067,  30  S. 
^-   133.  41  I^-  K*  A.  246.     At  page  1060,  122  N.  C.,  page  135, 
30  S.  E.,  41  L.  R.  A.  246,  it  is  well  said:     **The  thing  which 
was  denounced  by  the  statute,  and  for  which  the  defendant  is 
indicted,  is  not  the  act  of  giving  the  free  pass — the  mere 
handing  to  the  passenger  the  piece  of  paper  on  which  was 
written  the  privilege  of  riding  free — but  the  actual  transport- 
ing the  favored  passenger  without  charge  or  the  payment  of 
fare.    The  law  would  be  violated  when  no  pass  was  actually 
issued,  if  the  passenger  was  carried  free.     The  favored  pas- 
senger might  be  known  to  the  conductor,  or  be  known  to  him 
by  preconcerted  signs,  or  mileage  books  distributed  gratis  or 
sold  at  reduced  rates,  and  in  other  ways." 

The  plaintiff  knew  that  the  defendant  had  no  right  to  make 
a  contract  with  him  to  transport  him  free  an  unlimited  num- 
ber of  miles  for  an  advertisement  which  in  any  aspect  would 
not  be  the  exact  rate  charged  all  other  passengers.  He  knew 
that  the  statute  denounced  such  attempted  contract  as  unlaw- 
ful and  punishable  with  a  fine  ''not  less  than  one  thousand 
nor  niore  than  five  thousand  dollars. ' '  While  the  plaintiff  was 
not  himself  made  indictable,  as  in  some  states,  he  knew  that 
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the  contract  was  unlawful,  and  he  cannot  now  come  into  a 
court  of  justice  and  ask  that  the  court  shall  give  him  com- 
pensation for  damages  sustained  by  the  negligent  breach  of 
the  contract  of  safe  carriage.     That  presupposes  a  lawful  con- 
tract, and  he  knew  that  this  was  an   unlawful  contract.     He 
and  the  defendant  are  in  pari  delicto,  and  the  court  will  leave 
the  parties  to  settle  their  own  controversy  over  damages  for 
breach  of  a  contract  forbidden  by  law.     In  Cook  v.  Railroad, 
128  N.  C.  333,  38  S.  E.  925,  a  tramp  was  stealing  k  ride.     He 
was  on  the  train   unlawfully.     In   Pierce  v.  Raikoad,    124  N. 
C.  83,  32  S.  E.  399,  41  L.  R.  A.  316,  a  boy. had  jumped  on  a 
switching  train,  and  was  riding  thereon,  contrary  to  the  town 
ordinance.     The  court  held  that  the  company  was  liable  in 
such  cases  only  for  any  willful  or  wanton  injury  inflicted  by 
the  employees  of  the  company.      Here  the  plaintiff  was  on  the 
train  illegally,  and  against  a  prohibition  more  severe  than  the 
violation  of  a  town  ordinance  against  the  boy,  or  the  stealing 
of  a  ride  by  a  tramp.     To  same  purport,   Richmond  &   D.  R. 
Co.  V.    Burnsed   (Miss.)  35  Am.    St.    Rep.   656,   and  notes; 
Hendryx  v.  R.  Co.,  45  Kan.  379,  25  Pac.  893,  and  cases  cited. 
The  plaintiff  is  an  educated,  reputable  gentleman — a  member 
of  an  honorable  profession ;  but,  being  on  the  cars  illegally, 
seeking  free  transportation,   or  at    least  discrimination   in 
rates,  contrary  to  the  prohibition  of  the  statute,  his  rights  as 
against  the  company  are  the  same  as  those  others  who  were 
also  riding  contrary  to  law.     He  neither  shows  nor  avers  will- 
ful,  wanton,  or  malicious  injury,  and  cannot  recover.     In 
State  V.  Railway,  122  N.  C.  10152,    30  S.    E.  133,  41  L.  R.  A. 
246,  the  defendant  set  up  the  plea  of  ignorance  of  the  law» 
but  the  court  said  every  one  was  fixed  with  knowledge  of  the 
law.     The  plaintiff  has  had  the  additional  advantage'  of  the 
notice  given  by  the  construction  of  the  statute  in  that  case. 
In  a  subsequent  case  (State  v.  Railway,   125   N.  C.  670,  34  S. 
E.  527)  the  court  repeated  that  free  transportation,   or  re- 
duced rates,  except  in  cases  allowed   by  the  statute,  ''would 
be  an  undue  pieference,   forbidden   by  the  statute,   equally 
whether  it  was  given  upon  a  free  pass  from  an  official,  or  by 
a  verbal  order,  or  upon  a  ticket  or  mileage  book  not  in  truth 
paid  for,  but  donated  by  the  company.     It  is  the  fact  of  dis- 
crimination, and  not  the  method   by  which  it  is  done,  which 
constitutes  the  offense."     Subsequent  to  these  decisions,  the 
General  Assembly  re-enacted  these  sections  as  sections  13  and 
22,  c.    164,   pp.    301,    304,   Laws   1899,   with  no  substantial 
change,   though  some  other  sections  were  repealed.     The 
Constitutions  of  11   states — Alabama,   Arkansas,   California, 
Florida,  Kentucky,    Mississippi,    Missouri,  New  York,  Penn- 
sylvania, Washington,  and  Virginia — prohibit  the  issuing  of 
free  passes  or  giving  reduced  rates  to  any  member  of  the  Leg- 
islature or  other  officeholder  whatever ;  and  some  of  these 
Constitutions,  like  the  federal  statute  and  our  statute,  and  the 
statutes  of  yet  other  states,  as  Colorado,  Massachusetts,  North 
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Dakota,  Wisconsin,  and  others,  forbid  the  issuing  of  free 
passes  or  reduced  rates  to  any  one  whatever,  with  exceptions 
similar  to  those  enumerated  in  our  statute  above  set  out.  In- 
deed, the  Constitutions  of  four  states — New  York,  Missouri, 
California,  and  the  recently  adopted  Constitution  of  Virginia 
—make  the  acceptance  by  any  officeholder  whatever  of  a  free 
pass  from  a  railroad  or  telegraph  company,  or  other  discrim- 
ination in  his  favor,  a  forfeiture  of  office.  This  recital  will 
serve  to  show  the  importance  and  general  acceptance  of  the 
public  policy  of  equality  in  treatment  by  quasi  public  corpo- 
rations, whose  infringement  our  statute  punishes  with  a  fine 
'^Dot  exceeding  five  thousand  dollars,"  and  whose  observance 
it  is  the  duty  of  all  courts  to  enforce. 

We  were  cited  to  many  authorities  holding  ineffectual  stip- 
ulations upon  the  back  of  free  passes  exempting  the  common 
canier  from  liability  for  injuries  sustained  by  the  holder 
thereof.  These  authorities  are  conflicting  (4  Elliott,  R.  R,  § 
1608),  and  can  only  be  considered  when  the  pass  is  issued  in 
one  of  the  cases  permitted  by  our  statute.  They  have  no 
application  to  a  case  like  this,  where  the  contract  of  free  car- 
riage is  illegal,    and  the  parties  are  in  pari  delicto. 

This  is  the  first  case  in  which  the  illegal  discrimination  is 
set  up  by  the  common  carrier,  but  it  so  happens  that  by  the 
lapse  of  time  it  is  now  protected  from  indictment  by  the  stat- 
ute of  limitations. 

In  refusing  to  grant  judgment  as  of  nonsuit,  there  was  error. 

DOUGLAS,  J.  (dissenting).  I  am  inclined  to  think  that 
in  pari  delicto  is  not  a  defense  to  a  tort  arising  from  the  neg- 
ligence of  the  defendant. 
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{Court  of  Appeals  at  Kansas  Ciiy^  Mo,^  May  2^,  190J,) 

[75  S.  W.  Rep.  375.1 

Carriage  of  Live  Steele— Action  for  Delay— Liability— Sufficiency  of 
Evidence. 
In  an  action  against  a  carrier  for  delay  in  carriage  of  cattle,  evidence 
considered,  and  held  sufficient  to  take  the  case  to  the  jury  on  the  issue 
whether  the  delay  was  unreasonable  and  whether  the  shrinkage  and 
depreciation  in  the  cattle  was  occasioned  thereby. 

Demurrer  to  Evidence. 

In  the  determination  of  defendant's  demurrer  to  plaintiff's  evidence, 
the  evidence  introduced  by  the  defendant  should  be  regarded  as  waived 
by  it,  or  as  if  it  had  never  been  introduced. 

Carriage  of  Live  Stock— Delay— Judicial   Notice — Increase  in  Traffic. 

In  an  action  against  a  carrier  for  delay  in  the  carriage  of  cattle,  the 
court  may  take  judicial  notice  of   the  fact  that  the   live  stock  traffic 
iocreases  yearly. 
Same — Same — Sufficiency  of  Evidence. 

In  an  action  against  a  carrier  for  delay  in  carriage  of  cattle,  the  evi- 
dence examined,  and  held  to  make  a  question  for  the  jury  whether  the 
delay  had  been  occasioned  by  an  unavoidable  **car  famine." 

8  R  R  R— 19 
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Same — Same — Pleading — Findings. 

Where,  in  an  actio?i  against  a  carrier  for  delay  in  the  carriag-eof  cattle, 
there  is  in  each  count  of  the  petition  not  only  alleg-ations  of  detention 
and  delay,  but  also  of  discrimination,  but  the  latter  issue  is  by  an  inatmc- 
tion,  at  defendant's  request,  withdrawn  from  the  jury,  defendant  cannot 
thereafter  complain  that  the  jury  did  not  find  on  all  the  issues. 

Appeal  from  Circuit  Court,  Lafayette  County;*  Samuel 
Davis,  Judge. 

Action  by  Thomas  M.  Chinn  against  the  Chicago  &  Alton 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

F.  Houston,  for  appellant. 
Alexander  Graves,  for  respondent. 

SMITH,  P.  J.  The  petition  is  in  two  counts,  the  first  of 
which  is  based  on  a  claim  made  for  damages  occasioned  by 
the  unreasonable  delay  and  detention  in  shipping  a  certain 
number  of  cattle,  of  which  plaintiff  was  the  owner,  from 
defendant's  Mayview  station  to  Kansas  City,  in  consequence 
of  which  such  cattle  sustained  extra  shrinkage  in  weight  and 
depreciation  in  value;  and  the  second  is  based  on  a  claim 
made  for  damages  occasioned  by  the  unreasonable  delay  and 
detention  by  defendant  in  shipping  a  certain  number  of  hogs, 
of  which  plaintiff  was  owner,  at  its  Mayview  station,  to 
Bloomington  and  East  St.  Louis,  in  the  state  of  Illinois,  in 
consequence  of  which  such  hogs  sustained  extra  shrinkage  in 
weight  and  depreciation  in  value,  etc. 

After  a  general  denial,  the  answer  to  the  first  count  alleges 
that  defendant  kept  a  large  number  of  extra  live  stock  cars 
on  hand  which  were  ordinarily  and  reasonably  sufficient  to 
meet  all  the  demands  of  past  experience  made  by  farmers  and 
shippers  along  its  lines;  that,  owing  to  the  extreme  drougrht 
prevailing  in  the  states  through  which  its  lines  were  located 
and  operated,  an  unusual  and  unprecedented  number  of  all 
kinds  of  live  stock  were  offered  for  shipment  over  its  lines, 
by  reason  whereof  it  was  unable  to  promptly  meet  all  the 
demands  made  upon  it  for  stock  cars,  though  it  used  every 
possible  effort  to  do  so;  that  a  ''car  famine*'  prevailed,  and 
in  consequence  of  which  it  was  unable  to  furnish  the  plaintiff 
the  cars  required  until  the  31st  day  of  July,  1901 — the  date  the 
shipment  was  made. 

The  answer  to  the  second  count  was  similar  in  allegation 
to  the  first.  The  replication  contravened  the  new  matter 
pleaded  by  the  answer.  There  was  a  trial,  and  at  the  con- 
clusion of  all  the  evidence  the  defendant  interposed  a 
demurrer  thereto,  which  was  by  the  court  denied. 

The  question  thus  raised  is  whether  or  not  the  evidence 
adduced  by  the  plaintiff  established  his  prima  facie  case, 
entitling  him  to  go  to  the  jury.  On  looking  at  it  we  find  that 
it  tends  to  prove  that  the  plaintiff  was  the  owner  of  73  head 
of  fat  cattle  and  148  head  of  fat  hogs,  and  that  on  July  26, 
1901,  he  requested  defendant  to  furnish  him  four  cars  on  the 
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29tb  at  its  Mayview  station  in  which  to  ship  his  cattle  to  the 
Kansas  City  market;  that  on  the  13th  of  July  he  requested 
defendant  to  furnish  a  car  on  the  i6th  in  which  to  ship  part  of 
the  hogs  to  Bloomingtoo,  and  on  the  15th  he  still  further  re* 
quested  the  defendant  to  furnish  another  car  for  the  i8th  to 
go  to  East  St.  Louis.  It  appears,  further,  that  two  days  after 
he  had  requested  the  cattle  cars  he  went  to  the  defendant's 
station  agent  and  told  him  that  he  wanted  to  know  for  cer« 
tain  whether  the  cars  were  going  to  be  furnished  at  the  time 
for  which  they  had  been  requested,  for  if  not  he  wanted  to 
stop  his  cattle  where  there  was  feed  and  water,  and  there- 
upon the  defendant's  agent  stated  that  he  felt  sure  he  (plain- 
tiff) \^ould  get  the  cars,  as  he  had  requested  them  in  ample 
time.  On  the  day  the  cars  had  been  requested  the  plaintiff 
drove  his  cattle,  weighed  them  on  defendant's  scales,  and  put 
them  in  its  stock  pens,  relying  upon  the  assurance  of  the 
defendant's  agent  that  the  cars  would  be  furnished  to  ship  out 
on  as  requested.  The  cattle  remained  in  the  defendant's  pens 
from  8  a.  m.,  July  29th,  until  6:30  p.  fti.,  the  31st,  or  58 
hours,  without  food,  water,  or  shelter.  It  further  appears 
that  when  the  cattle  reached  the  Kansas  City  market  on  the 
31st  they  had  sustained  extraordinary  shrinkage,  and  were 
greatly  depreciated  in  value.  They  were  in  that  condition 
which  is  known  in  market  parlance  as  ^' stale  cattle."  The 
shrinkage  and  depreciation,  as  alleged  in  the  petition,  was 
well  established  by  the  evidence. 

The  evidence  was  amply  sufficient  to  carry  the  case  to  the 
jury  on  the  issue  as  to  whether  or  not  the  detention  and  delay 
was  unreasonable,  and  as  to  whether  or  not  the  shrinkage 
and  depreciation  was  occasioned  by  such  detention  and 
delay.  The  hogs  were  detained  from  Jnly  i6th  to  the  19th, 
84  hours,  and  what  has  just  been  said  in  respect  to  the  deten- 
tion and  delay  of  the  cattle  is  equally  applicable  to  them. 
The  contradictory  evidence  adduced  by  the  defendant  in 
support  of  the  negative  of  the  issue  just  referred  to  must,  in 
the  determination  of  its  demurrer,  be  regarded  as  waived  by 
it,  or  as  if  it  had  never  been  introduced. 

The  plaintiff's  prima  facie  case  having:  been  established  by 
practically  uncontroverted  evidence,  it  devolved  upon  the 
defendant  to  establish  the  excusatory  defense  pleaded  by  it. 
The  facts  pleaded  as  constituting  this  defense  were  contro- 
verted by  the  replication.  While  the  defendant  adduced  evi- 
dence tending  to  support  its  special  defense,  it  will  not  do  to 
say  this  was  not  contradicted  by  any  evidence  of  the  plaintiff. 

As  negativing  the  defense  of  "car  famine,"  the  plaintiff 
testified  that  on  the  evening  of  the  29th  of  July,  from  the  re- 
peated assurances  given  by  the  defendant's  agent,  he  felt  so 
sure  that  the  cars  would  be  furnished  him  that  evening  he 
took  a  passenger  train  for  Kansas  City,  expecting  his  cattle  to 
follow.  That  night  his  hand  in  charge  of  the  cattle  tele- 
phoned him  that  no  cars  had  been   furnished ;  and  he  called 
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up  Starr,  defendant's  superintendent,  who  informed  him  that 
he  had  a  train  of  empties  at  Slater  (about  25  miles  east  of 
Mayview),  and  that  he  would  have  his  cattle  loaded  out  early^ 
the  next  morning  (July  30th).  But  be  did  not  do  this,  and. 
the  cattle  did  not  arrive  in  Kansas  City  until  7:30  a.  m.,  July 
31st,  the  run  being  only  four  hours.  Besides  this  train  load 
of  empties,  which  Superintendent  Starr  said  he  bad  at  Slater, 
plaintiff  counted  three  empty  stock  cars  standing  idle  at 
Odeassa,  and  another  at  Independence,  and  no  stock  in  the 
pens  at  either  place.  This  he  saw  himself  as  he  went  up  on 
the  passenger  the  evening  of  the  29th.  So  far  from  a  car 
famine,  there  was  a  train  load  of  empties  at  Slater  and 
others  scattered  idly  along  the  route  from  Mayview  to  Kan* 
sas  City. 

Plaintifl*s  testimony  graphically  explains  the  hog  situation 
as  follows:  ^'Q.  State  to  the  jury  with  regard  to  the  ship- 
ment of  these  hogs  to  Bloomington  and  East  St.  Louis. 
A.  I  ordered  my  cars  on  the  morning  of  the  13th,  one  car  for 
Tuesday,  the  i6th,  tb  go  to  Bloomington,  and  on  Monday, 
the  15th,  another  car  for  the  i8th,  to  go  to  East  St.  Louis. 
The  hogs  came  in  on  Tuesday  morning.  Q.  What  day  of 
the  month  was  that?  A.  Tuesday  was  the  i6th,  but  we  did  not 
get  the  cars  that  day.  I  asked  for  cars  Wednesday.  Wed- 
nesday could  not  get  cars.  Wednesday  night  I  telegraphed 
Mr.  Starr,  and  asked  him  for  cars,  telling  him  I  had  no  water 
and  feed  there.  He  did  not  answer.  I  got  no  answer.  Wed- 
nesday night  I  went  to  the  telephone  and  called  Mr.  Starr 
up,  and  told  him  I  had  no  feed  and  water,  and  had  another 
car  coming  tne  i8th,  and  if  I  was  not  going  to  get  the  cars  I 
wanted  to  know  it  so  I  could  haul  them  to  Lexington  to  the 
Missouri  Pacific;  also  I  would  have  to  move  the  otners.  He 
told  me  I  would  not  have  to  do  that,  as  he  thought  he  could 
get  me  the  cars  next  day.  Q.  What  happened  then  ?  A.  The 
next  day  would  be  Thursday;  he  said  he  thought  he  could  get 
them.  I  talked  with  the  agent  several  times  during  the  day 
about  the  cars,  and  he  said  they  would  not  talk  to  him.  Q. 
That  was  the  Mayview  agent?  A.  Yes,  sir.  Thursday  night 
I  telegraphed  to  Mr.  Starr  that  the  stock  was  still  in  the  pens 
without  feed  and  water;  that  was  all  I  said  to  him.  Friday 
morning  I  still  heard  nothing.  The  agent  said  he  could  not 
hear  anything.  Q.  What  day  would  that  be?  A.  The  igih. 
I  telegraphed  to  the  railroad  commissioner  at  Jefferson  City 
if  they  would  not  please  aid  me.     I  got  two  cars  that  night.'' 

The  uncontradicted  evidence  of  Wm.  Kelley  and  W.  E. 
Johnson,  two  large  stock  shippers,  was  that  at  the  station  of 
Higginsville,  only  seven  miles  from  Mayview,  where  they 
shipped  from,  and  where  the  Missouri  Pacific  is  a  rival  of  the 
defendant,  they  were  getting  cars  from  defendant  in  abun- 
dance all  through  this  month,  and  especially  at  the  times  when 
defendant  was  holding  and  delaying  plaintiff's  shipments  from 
Mayview.     They  also  testified  that  every  shipper  at  Higgins- 
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ville  was  fully  supplied  by  defendant  all  this  time.  Again,  the 
defendant's  own  evidence  shows  that  it  was  using  too  many  of 
its  stock  cars  off  its  Western  division,  extending  from  Rood- 
house  to  Kansas  City  (which  the  evidence  showed  furnished 
it  50  per  cent,  of  its  stock  traffic),  in  supplying  its  stock  cars 
to  the  Chicago,  Lake  Shore  &  Eastern  Railroad,  which  had  a 
contract  for  shipping  rails  from  the  Illinois  Steel  Company  at 
South  Chicago  to  the  M.,  K.  &  T.  system  down  in  Texas. 

Mr.  Fellows,  superintendent  of  car  service  on  the  Chicago  & 
Alton  Railroad,  testified  for  defendant  that:  '^Q.  It  seems 
he  [A.  D.  Bethard,  superintendent  of  the  M.,  K.  &  T.  Rail- 
road car  service]  telegraphed  you  as  fcdlows  from  Denison : 
'We  have  returned  25  your  stock  cars  and  tracing  for  balance, 
and  will  get  them  hurried  to  you  as  quick  as  possible.  Those 
just  received  will  be  hurried  to  destination  and  released  soon 
as  possible  and  returned  to  you.'  So  that  was  only  two  days 
preceding  the  time  when  Mr.  Chinn,  the  plaintiff  here,  was 
wanting  cars  at  Mayview,  and  you  hscd  your  stock  cars,  accord- 
ing to  this  telegram,  scattered  down  there,  and  Bethard  hunt- 
ing them  up?  This  was  the  state  of  affairs,  was  it  not.' 
A.  We  had  some  of  our  .cars  down  there;  yes,  sir.  Q. 
The  Western  division  was  demanding  stock  cars,  and  you 
could  not  supply  the  demand?  A.  That  is  right.  Q.  Now, 
Mr.  Fellows,  if  your  stock  cars  had  not  been  employed  in  the 
steel  business — the  transportation  of  steel  rails — you  could 
have  met  the  demand  for  the  stock,  and  the  facilities  would 
have  been  better?  A.  Certainly ;  if  they  had  run  the  cars  back 
empty,  the  demand  then  could  have  been  supplied.  Q.  The 
demand  then  could  have  been  supplied  if  they  had  run  them 
back  empty?  A.  Yes,  sir;  after  they  had  got  the  rails,  if 
they  had  sent  them  back  empty.**  Mr.  Fellows  further  testi- 
fied that  in  the  year  1900  the  C.  &  A.  had  on  hand  619  stock 
cars,  while  in  the  year  1901  it  had  only  560  stock  cars. 

It  is  a  matter  of  current  history — of  which  we  may  take 
notice — that  the  live  stock  traffic  increases  yearly,  and  yet  it 
seems  that  the  defendant,  according  to  this  evidence  of  its 
agent,  had  decreased  its  facilities  as  a  common  carrier  for 
handling  the  live  stock  business. 

Assuming  that  every  fact  alleged  in  the  defendant's  answer 
as  constituting  its  special  defense  had  been  proved,  would  any 
court,  in  the  face  of  the  plaintiff's  countervailing  evidence, 
which  we  have  just  noticed,  have  been  warranted  in  per- 
emptorily instructing  the  jury  to  find  for  the  defendant  ?  Here 
was  a  controverted  issue  of  fact,  and,  such  being  the  case,  it 
would  have  been  a  glaring  invasion  of  the  province  of  the  jury 
by  the  court  to  have  given  such  an  instruction. 

There  are,  of  course,  cases  where  such  an  instruction  may 
with  propriety  be  given,  as,  for  example,  where  the  plaintiff's 
case,  under  the  pleadings,  turns  wholly  on  the  construction  of 
a  contract,  the  construction  of  which  is  simply  a  question 
of  law,  or  where  the  answer  admits  the  plaintiff's  cause  of 
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action,  and  sets  up  new  matter  as  a  defense,  and  the  evidence 
fails  to  make  out  a  prima  facie  defense.  Ordinarily,  when 
the  plaintifi  produces  parol  evidence  to  support  his  action,  or 
when  the  defendant  has  pleaded  new  matter  as  a  defense  and 
produces  parol  evidence  to  support  such  defense,  the  issue  of 
fact  should  be  submitted  to  the  jury.  The  evidence  may  be 
all  one  way,  yet  it  is  for  the  jury  to  say  whether  they  believe 
the  witness  or  not.  The  court  has  no  right  to  tell  the  jury 
that  they  must  believe  the  witnesses  of  one  party  or  disbe- 
lieve those  of  the  other.  This  has  been  the  well-settled  rule 
in  this  state  for  a  long  time.  Bryan  v.  Wear,  4  Mo.  106; 
Vaulx  V.  Campbell,  8  Mo.  224;  Gregory  v.  Chambers,  78  Mo. 
294;  Wolff  V.  Campbell,  no  Mo.,  loc.  cit.  120.  19  S.  W.  622; 
Gannon  v.  Gaslight  Co.,  145  Mo.  515,  46  S.  W.  968,  47  S. 
W-  907,  43  L.  R.  A.  505.  Accordingly,  the  deduction  is  irre- 
sistible that  the  action  of  the  court  in  refusing  the  defendant's 
peremptory  instruction  is  subject  to  no  just  criticism. 

The  defendant  further  objects  that  the  jury  did  not  render 
a  verdict  on  all  the  issues  made  by  the  pleadings.  It  is  true 
that  in  each  count  of  the  petition  there  was  coupled  with  the 
allegation  of  unreasonableness,  detention,  and  delay  that  of 
discrimination  of  the  defendant  against  the  plaintiff  as  a 
shipper;  but  this  latter  issue  at  the  conclusion  of  the  evidence 
was,  by  an  instruction  given  at  the  defendant's  request,  with- 
drawn from  the  jury.  It  does  not  therefore  lie  in  the  defend- 
ant's mouth  to  complain  that  the  jury  did  not  render  a 
verdict  on  all  the  issues  made  by  the  pleadings. 

Our  attention  has  been  called  to  novice  in  any  of  the  plain- 
tiff's instructions.  Those  given  for  defendant  were  extremely 
liberal  to  it. 

The  petition  sufficiently  states  a  cause  of  action,  and  is  sup- 
ported by  evidence  quite  ample  to  support  the  verdict,  and  it 
must  follow  that  the  judgment,  which  was  for  plaintifi,  must 
be  affirmed.  .  All  concur. 

Holt  v.  Hannibal  &  St.  J.  Ry.  Co. 

{Supreme  Court  of  Missouri ,  Division  No,  ^,  May  /p,  /90J.) 

[74  S.  W.  Rep.  631 .  ] 

Expulsion  of  Passenger— Failure  to  Procure  Ticicet— Refusal  to  Make 
Chang^e — Tender  of  Fare. 
Plaintiff  applied  to  defendant's  station  agent  for  a  ticket,  lajing* 
down  a  $10  bill  in  payment,  and  ezhibitini?  a  contract  for  a  rebate  on 
the  purchase  of  a  certain  number  of  tickets,  which  entitled  him  to 
receive  a  credit  certificate  for  each  ticket  bouf^ht.  The  ag^ent  prepared 
the  ticket,  but  could  not  make  the  change.  When  the  train  arrived,  he, 
in  company  with  plaintifF,  asked  the  conductor  to  change  the  bill,  ex- 
plaining that  plaintiff  wished  to  purchase  a  ticket,  and  that  he  had  a 
credential  contract.  The  conductor  refused  to  make  the  change,  bnt 
told  plaintiff  he  could  get  on  the  train.  Afterwards  he  demanded  plain- 
tiff's fare,  and  plaintiff  stated  he  wished  his  credit  slip.  After  threats 
to  eject  plaintiff,  the  conductor  jerked  the  t>e11  cord,  and  the  train 
began  to  slow  up,  whereupon  plaintiff  said  he  wonld  pay  his  fare. 
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Thereupon  the  conductor  palled  the  cord  to  go  ahead.  Plaintiff  then 
asked  him  to  "go  through  the  train,  and  then  come  back  and  see  me,*' 
whereupon  the  conductor  grabt>ed  him,  and  started  towards  the  Testi- 
bnle.  Plaintiff  offered  evidence  of  a  custom  among  conductors  to  issue 
credit  slips  to  passengers  in  such  cases  :  held,  that  if  plaintiff,  after  the 
conductor  attempted  to  eject  him  the  second  time,  tendered  his  fare,  it 
was  the  conductor's  duty,  under  the  circumstances,  to  accept  it,  and  in 
ejecting  him  afterwards  the  company  would  be  liable. 

Sams -Tender  of  Far*— Burden  of  Proof. 

The  burden  was  on  defendant,  a  railroad  company,  sued  for  ejecting- 
a  passenger,  to  sustain  its  defense  that  he  had  refused  to  pay  his  fare, 
etc. 
Same— Moving  of  Train  -  Nominal  Damages. 

Rev.  St.  1899,  §  1074,  provides  that,  if  any  passenger  shall  refuse  to 
pay  his/are,  it  shall  be  lawful  for  the  conductor  to  put  him  out  of  the 
cars  on  stopping  the  train :  held,  that  a  railroad  in  ejecting  a  passenger 
while  the  train  is  in  motion  is  at  least  liable  for  nominal  damages. 

Custom  to  Issue  Credit  Slips  to  Passengers. 

Evidence  was  admissible  that  it  was  a  custom  among  conductors  of 
defendant's  road  to  issue  to  passengers  on  payment  of  cash  fares  credit 
slips  on  contracts  like  the  one  exhibited  by  plaintiff. 

Appeal  from  Circuit  Court,  Shelby  County;  Nat.  M.  Shel- 
toD,  Judge. 

Action  by  Charles  H.  Holt  against  the  Hannibal  &  St. 
Joseph  Railway  Company.  Judgment  for  defendant  and 
plaintiff  appealed  to  the  Court  of  Appeals,  which  certified  the 
case  to  the  Supreme  Court.     Judgment  below  reversed. 

W.  O.  L.  Jewett  &  Son,  O.  D.  Jones,  and  R.  A.  Cleek,  for 
appellant. 

Spencer  &  Mosman,  J.  D.  Dale,  and  Geo.  W.  Humphrey, 
for  respondent. 

FOX,  J.  This  cause  was  certified  to  the  Supreme  Court  by 
the  St.  Louis  Court  of  Appeals  for  the  reason  that  in  the  opin- 
ion of  on^  of  the  judges  of  that  court  the  opinion  announced 
is  opposed  to  the  decision  of  the  Supreme  Court  in  the  case 
of  Perkins  V.  Railway  Co.,  55  Mo.  201.  The  full  statement  of 
facts  and  the  opinion  of  the  St.  Louis  Court  of  Appeals,  are 
as  follows: 

"BOND,  J.  This  action  is  for  the  unlawful  ejection  of  a 
passenger  from  a  train  of  defendant,  which  the  petition 
alleged  was  done  by  the  conductor  in  a  rude,  angry,  and  vio- 
lent manner,  to  the  great  bruising  and  injury  of  plaintiff's 
body.  The  petition  asked  judgment  for  $1,000  for  actual 
damages  occasioned  by  physical  injuries,  loss  of  time  and 
business,  and  $1,400  as  punitive  damages.  The  answer  avers 
that  plaintiff  was  put  off  the  train  because  he  refused  to  pay 
his  fare,  and  denies  the  other  allegations  of  the  petition. 
The  evidence  for  plaintiff  tends  to  show  that  on  June  13, 
'899.  he  applied  to  the  station  agent  of  defendant  at  Shelbina 
for  a  ticket  to  Quincy,  111.,  at  the  same  time  laying  down  a 
$10  bill  in  payment,  and  exhibiting  a  contract  for  a  rebate 
upon  the  purchase  of  a  certain  number  of  tickets,  which  con- 
tract entitled  him  to  receive  a  credit  certificate  for  each  ticket 
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bought  until  the  sum  specified  was  expended  for  tickets.     The 
station  agent  prepared  the  ticket  requested,  the  cost  of  which 
was  $i.6o  and,  after  looking  in   his  drawer,  and   finding  only 
silver  in  the  sum  of  $3.40,  proposed  to  plaintiff  to  wait   antil 
the  train  arrived,  when  he  (the  agent)  would  get  change  for 
the  $10  bill  from  the  conductor,  and  hand  plaintiff  a  $S   bill, 
$3.40,  the  change  already  on  hand,  and  the  ticket  for  $1.60, 
thus  completing  the  transaction.     In  a  few  moments  the  train 
arrived,  and  the  station  agent,  in  company  with  plaintiff, 
approached  the  conductor,  and  requested  him  to  change  the 
$10  bill,  the  agent  explaining  that  plaintiff  wished  to  get  a 
ticket  to  Quincy,  and  had  a  credential  contract,  and   nothing 
less  than  $10  to  pay  for  it.     The  conductor  refused  to  change 
the  $10  bill,  but  said  to  plaintiff,  if  he  wanted  to  go  to  Quincy, 
to  ^et  on  the  train.     That  thereupon  the  plaintiff  boarded  the 
train,  and,  after  taking  his  seat,  was  approached  by  the  con- 
ductor, who  demanded  ^his  fare.     He  answered  he  had  no 
ticket,  as  the  conductor  £:new,  but  wanted  to  be  protected  in 
paying  his  fare  by  getting  a  credit  slip  for  the  amount  thereof 
to  be  used  as  a  future  basis  for  rebate  on   the  said  mileage 
contract.     What  was  then  said  and  done  is  thus  detailed  in 
plaintiff's  examination:    'I  says,  *'You  asked  me  to  come  in 
here,  and  I  want  the  benefit  of  my  credential."     He  says: 
**Damn  you,  I  want  your  fare.     I  have  got  no  time  to  monkey 
with  you."     I  says:    ** You  can  issue  me  a  credential,  or  fix 
me  up  a  statement.     You    understand   the  situation.*'     He 
says,  **What  are  you  going  to  do?"     I  says  "What  are  you 
going  to  do.?"     He  says,  **Damn  you,  I  will  put  you  off."     I 
says,  **Don't  you  put  me  off."     He  says:    **I  want  your  fare, 
and  I  want  it  damned  quick.     What  are  you  going  to  do?" 
I  says,  "Are  you  not  going  to  issue  a  credential?"     He  jerked 
the  bell  cord,   and  the  train    began  to  slow  up.     I  says, 
"Although  it  is  unfair  and  unjust,  rather  than  be  put  off  the 
train   this  time  of  night,  I  will  pay   my  fare."     He  then 
signaled  by  pulling  the  bell  cord — signaled  them  on.     He  then 
says,  "I  want  your  fare,  and  I  want  it  damned  quick."     I  says 
to  him,  "Will  you  please,  sir,  go  through  the  train,  and  then 
come  back  and  see  me."     He  then  says,  "Damn   you,"  and 
gave  me  a  grab,  and  started  with  me  towards  the  vestibule. 
Q.  Did  he  take  hold  of  you?     A.  He  grabbed  me  by  the  left 
arm,  and  jerked  me  up,  or  jerked  me  out  of  the  chair.     The 
chair  was  a  reclining  chair.     When  he  grabbed  me  up,  says 
I:  "Take  this  fare.     Don't  you  put  me  off."     Hesays,"Damn 
you,  you  have  got  to  get  off  here,"  and  he  pushed  me  on  into 
the  vestibule.     Q.  Was  he  before  you  or  behind  you?     A.  He 
was  behind  me,  pushing  me  on.     When  he  got  out  into  the 
vestibule,  he  pulled  the  cord.     I  says,  "Take  this  fare,  and 
don't  put  me  off  this  time  of  night."     He  says,  "Damn  yoo, 
you  have  got  to  get  off."     He  then  opened  up  the  vestibule, 
and  pushed  me  down.     Then  he  says,  "Take  your  grip,  or  I 
will  throw  it  off. "     I  took  my  grip.     The  train  was  slowed  up. 
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and  he  pushed  me  down.  I  fell,  and  struck  this  side  of  my 
face  on  the  coal  cinders  and  bruised  my  leg. '  Plaintiff  also 
testified  as  to  other  injuries  occasioned  bv  his  expulsion  from 
the  train,  and  his  great  chagrin  and  mortification,  occasioned 
by  the  violence  of  the  conductor  in  throwing  him  from  the 
train.  He  further  stated  that  he  had  in  his  hand  the  $io  bill, 
and  tendered  it  in  payment  of  his  fare  before  and  until  he  was 
put  off  the  train.  The  conductor's  version  of  the  transaction 
is  that  when  he  asked  plaintiff  for  his  fare  it  was  refused  un- 
less he  would  give  plaintiff  a  credit  slip  for  the  amount  thereof 
to  protect  him  in  his  credential  contract,  whereupon  he  pro- 
posed to  put  plaintiff  off,  and  signaled  the  train  to  stop;  that, 
after  it  stopped,  plaintiff  offered  to  pay  his  fare,  when  he 
signaled  the  train  to  resume  its  journey,  and  again  approached 
plaintiff,  and  demanded  his  fare,  and  after  some  words  plain- 
tiff positively  refused  to  pay  his  fare,  and  that  he  put  him  off 
the  train;  that  in  so  doing  the  only  violence  he  used  was  to 
break  the  hold  which  plaintiff  took  on  one  of  the  brass  rods 
in  front  of  the  car  window  when  he  reached  the  platform ; 
that  after  this  was  done  plaintiff  alighted,  and  he  closed  the 
vestibule  door,  and  saw  no  more  of  him.  The  case  was  sub- 
mitted to  a  special  jury,  and  a  verdict  and  judgment  rendered 
for  defendant,  whereupon  plaintiff  appealed  to  this  court. 

** Opinion  of  the  Court. 

**  Under  the  common  law,  carriers  of  passengers,  for  their 
own  protection  and  for  the  comfort  and  convenience  of  the 
traveling  public,  were  entitled  to  eject  from  their  vehicles, 
without  unnecessary  force,  any  passenger  who  refused  to  pay 
the  established  fare  for  such  transportation,  or  whose  be- 
havior was  disorderly,  or  who  was  infected  with  a  contagious 
disease.  In  this  and  many  of  the  states  the  doctrine  of  the 
common  law  on  this  subject  has  been  superseded  by  statutes 
defining  the  causes  and  regulating  the  procedure  for  the  law- 
ful ejection  of  a  passenger  from  the  train  upon  which  he  has 
embarked.  Our  statute  is,  to  wit :  'If  any  passenger  shall 
refuse  to  pay  his  fare,  or  shall  behave  in  any  offensive  man- 
ner, or  be  guilty  of  repeated  violations  of  the  rules  of  the 
company,  it  shall  be  lawful  for  the  conductor  of  the  train  and 
the  servants  of  the  corporation  to  put  him  and  his  baggage 
out  of  the  cars,  using  no  unnecessary  force,  at  any  usual  stop- 
ping place,  or  near  any  dwelling  house,  as  the  conductors 
shall  elect,  on  stopping  the  train.'  Rev.  St.  1899.  §  1074. 
It  will  be  seen  from  the  terms  of  the  foregoing  statute  that  a 
passenger  can  only  be  put  off  the  train,  for  the  reasons  therein 
specified  and  in  the  manner  therein  prescribed,  when  it  shall 
have  been  brought  to  a  stop  at  one  of  its  stations  or  near  any 
dwelling  house.  With  reference  to  these  provisions,  our  stat- 
ute is  a  liberal  copy  of  the  one  in  force  in  the  state  of  Wiscon- 
sin, and  it  has  been  uniformly  held  in  that  state,  that  such  a 
statute  by  necessary  implication  prohibits  the  forcible  ejec- 
tion of  a  passenger  for  refusal  to  pay  his  fare,  except  at  the 
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places  and  in  conforniity  with  the  other  conditions  specified 
in  the  statute.  Boehm  v.  Duluth  R.  R.  (Wis.)  65  N.  W.  506, 
and  cases  cited.  And  such  is  the  uniform  doctrine  in  other 
states  having  similar  statutes.  I.  C.  R.  R.  Co.  v.  Blance 
Latimer,  128  Ill.,loc.  cit.  171,  21  N.  E.  7;  St.  Louis,  Iron  M. 
&S.  R.  R.  Co.  V.  Branch,  45  Ark.  524;  Stephen  v.  Smith  et 
al.,  29  Vt.  160.  A  passenger  is  one  who  enters  the  vehicle  of 
a  carrier  with  the  intention  of  paying  in  money  the  usual  fare 
for  his  transportation,  or  who  is  supplied  with  a  ticket  or 
pass  entitling  him  to  ride  to  a  given  point.  After  his  relation 
as  such  is  established,  the  next  inquiry  in  the  construction  of 
the  statute  is,  what  is  meant  by  the  terms  'shall  refuse  to  pay 
his  fare,'  upon  which  depends  the  lawfulness  of  his  expulsion 
from  the  train.'  This  particular  delinquency,  unlike  the  other 
instances  of  misconduct  mentioned  in  the  statute,  concerns 
the  carrier  alone,  and  is  of  no  interest  to  fellow  travelers. 
It  authorizes  a  removal  of  the  passenger  upon  the  just  prin- 
ciple that  he  who  refuses  to  pay  shall  be  refused  a  ride.  The 
law  only  imposes  the  duty  of  carriage  for  reasonable  hire;  it 
does  not  force  carriers  to  perform  this  obligation  without  any 
compensation.  To  protect  them  in  the  reasonable  avails  of 
their  services,  the  statute  (like  the  common  law)  permits  them 
to  compel  payment  of  a  just  recompense  under  penalty  of 
ejection  of  a  recusant  passenger.  In  applying  this  wholesome 
doctrine,  a  greater  number  of  the  cases  in  other  states  have 
announced  the  rule  that,  although  the  passenger  who  has  once 
refused  to  pay  his  fare  may  change  his  mind,  and  offer  to  pay 
his  fare,  before  any  steps  are  taken  for  his  expulsion,  and  thus 
gain  the  right  to  complete  his  journey,  yet,  the  moment  any- 
thing has  been  done  looking  to  his  removal  from  the  train, 
no  submission  thereafter,  nor  an  actual  tender  of  the  fare 
during  the  process  of  his  expulsion,  will  make  the  same  unlaw- 
ful, or  entitle  him  to  remain  on  the  train.  4  Elliott  on  Rail- 
roads, §  1637,  and  cases  cited ;  Fetter  on  Carriers  of  Passengers, 
vol.  I,  §  314.  This  rule,  however,  is  not  universal,  and  its 
extreme  rigidity  is  opposed  to  some  well-considered  cases  ii> 
other  states.  L.  &  N.  Ry.  v.  Garrett,  8  Lea,  438,  41  Am. 
Rep.  640;  Railway  v.  Bond,  62  Tex.  442,  50  Am.  Rep.  532. 
In  this  state  the  question  as  to  whether  the  passenger  may 
prevent  his  ejection  if  he  actually  tenders  the  money  for  the 
fare  after  the  process  of  expulsion  has  begun,  but  before  it  is 
completed,  has  not  been  directly  decided.  The  remarks  of 
the  court  in  Perkins  v.  Railway,  55  Mo.  211,  are  far  from 
determinative  in  themselves.  The  appeal  in  that  case  was  by 
the  defendant  railroad,  and  the  principal  question  reviewed 
was  the  liability  of  such  corporations  for  punitive  damages. 
In  considering,  however,  the  receivability  of  the  evidence  in- 
troduced by  the  respondent  going  to  show  that,  while  he  was 
being  put  off  the  train  for  refusal  to  pay  the  full  fare 
demanded,  a  fellow  passenger  offered  to  pay  the  balance  of 
his  fare,  the  court  remarked  that  the  trial  court  had  correctly 
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instructed  that  such  evidence  was  'not  proper  to  show  that 
plaintiff  was  from  that  time  entitled  to  remain  on  the  car.' 
It  is  evident  that  the  mere  offer  or  expression  of  a  willingness 
to  pay,  whether  by  a  passenger  or  other  person,  is  quite  a 
different  thing  from  the  actual  tender  of  the  money.  The 
former  would  not  be  considered  in  a  matter  of  contract  for  the 
payment  of  money,  as  of  any  legal  efficacy  whatever,  while  an 
actual  tender  would,  under  such  circumstances,  coqnpletely 
stay  the  running  of  interest  on  a  matured  debt.  Besides,  the 
mere  offer  to  pay  fare  might  be  followed  by  subsequent  re- 
fusals of  actual  payment  ad  infinitum ;  and,  if  that  alone  were 
sufficient  ground  for  the  cessation  of  the  ejection  of  a  non- 
paying  passenger,  the  railroad  companies  might  find  it  out  of 
their  power  to  adhere  to  any  schedule  as  to  time  in  the  run- 
ning of  their  trains,  and  the  traveling  public  might  be  sub- 
jected to  the  annoyance  and  inconvenience  of  repeated 
stoppage  of  the  train  thus  occasione(f.  No  such  consequences, 
however,  could  ensue  if,  after  a  first  refusal,  the  carrier  was 
only  required  to  cease  the  ejection  of  a  nonpaying  passenger 
upon  actual  tender  of  the  fare ;  for  by  receiving  the  money 
thus  tendered  the  company  would  at  once  get  its  own,  and 
escape  even  the  delay  attending  a  complete  expulsion  of  a  pas- 
senger, and  necessarily  avoid  any  future  repetitions  of  the 
delay  in  running  its  train  incident  to  controversies  over  fare 
with  a  passenger  of  a  vacillating  mind.  If  the  rulings  as  to 
the  effect  of  second  offers  to  pay  fare  in  prevention  of  expul- 
sion had  been  made  to  conform  to  this  essential  distinction 
between  the  actual  tender  of  the  money  and  the  mere  promise 
or  offer  to  pay,  they  would  rest  upon  a  just  and  rational  basis, 
which  would  effectually  prevent  any  of  the  mischiefs  sought 
to  be  escaped  by  the  doctrine  of  the  finality  of  the  first  refusal 
to  pay  fare  as  a  ground  of  lawful  ejection.  A  passenger  is 
entitled  to  a  reasonable  indulgence  in  the  discussion  of  his 
rights  and  duties  in  the  payment  of  fare  when  it  is  demanded 
by  the  agent  of  the  company.  This  is  illustrated  in  the  case 
at  bar.  Here  the  uncontradicted  evidence  shows  that  the 
plaintiff  had  voluntarily  sought  to  get  a  ticket  before  boarding 
the  train,  and  also  a  credit  slip  in  pursuance  to  a  contract  to 
give  him  a  rebate  after  purchase  of  tickets  to  a  certain  amount 
which  was  binding  on  the  defendant;  that  his  difficulty  in  this 
matter  was  explained  to  the  conductor  by  the  station  agent  of 
defendant.  What  is  more  natural  than  that  the  plaintiff,  when 
approached  on  the  train,  should  endeavor,  while  paying  it, 
also  to  secure  from  the  conductor  a  credit  slip,  such  as  the 
station  agent  would  have  given  him  before  boarding  the  train 
if  the  $10  bill  tendered  in  payment  could  have  been  changed. 
Nor  do  we  think  his  insistence  upon  this  to  a  certain  degree 
was  unreasonable,  especially  in  view  of  the  testimony  which 
plaintiff  proffered,  but  which  was  excluded  by  the  court,  tend- 
ing to  show  that  it  was  the  habit  and  custom  of  the  conductor 
on  defendant's  road  to  issue  just  such  credit  slips   in  similar 
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cases.  Under  these  special  circumstances  the  subsequent 
actual  tender  of  the  money  for  his  fare  by  plaintiff,  if  made 
before  or  during  the  process  of  his  expulsion  by  the  conductor, 
should  have  been  accepted,  and  he  should  have  been  allowed 
to  remain  upon  the  train.  We  therefore  think  that  instruc- 
tion No.  4,  requested  by  plaintiff  and  refused  by  the  court,  is 
applicable  to  the  phase  of  the  evidence  presented  by  the  testi- 
mony given  for  plaintiff,  and  that  such  instruction  should 
have  been  given.  The  instruction  is,  to  wit:  '(4)  Although 
the  jury  should  find  that  plaintiff  did  at  first  refuse  to  pay  his 
fare,  yet  if,  when  he  saw  the  conductor  was  stopping  the  train 
to  put  him  off,  he  then  changed  his  mind,  and  offered  to  pay 
and  tendered  to  the  conductor  the  money  for  his  fare,  it  then 
became  the  duty  of  the  conductor  to  accept  it,  and  if  you  so 
find  that  plaintiff  did  thus  offer  to  pay,  your  verdict  must  be 
for  the  plaintiff.' 

''2.  The  learned  trial  court  also  erred  in  refusing  the  in- 
struction (No.  6)  requested  by  plaintiff  to  the  effect  that  the 
burden  of  sustaining  the  affirmative  defense,  set  up  in  its 
answer  by  a  preponderance  of  the  evidence  rests,  upon  the 
defendant.  The  defendant  could  only  escape  liability  for 
putting  plaintiff  off  the  train  by  proving  the  happening  of  the 
contingency  upon  which  such  right  would  accrue  under  the 
statute,  supra,  and  by  further  proving  a  compliance  with  all 
the  provisions  of  such  statute  regulating  the  mode  and  place 
of  its  enforcement.  Necessarily,  the  burden  of  sustaining 
this  defense  pleaded  in  the  answer  rests  upon   the  defendant. 

**The  learned  trial  court  also  erred  in  giving  instruction  No. 
10  at  the  request  of  defendant,  which  stated  substantially 
that  plaintiff  would  not  be  entitled  to  recover  upon  evidence 
that  he  was  put  off  defendant's  train  while  it  was  in  motion. 
This  instruction  is  diametrically  opposed  to  the  provisions  of 
the  aforesaid  statute,  which  requires  that  the  train  shall  be 
stopped  before  the  ejection  of  a  passenger  for  the  causes  men- 
tioned in  the  statute.  For  the  breach  of  this  statutory  duty 
defendant  was  clearly  liable  for  nominal  damages,  irrespective 
of  any  injury  caused  thereby  to  plaintiff.  If  any  injury  re- 
sulted to  plaintiff  from  his  ejection  while  the  train  was  in 
motion,  then  defendant  would  also  be  liable  for  substantial 
damages,  but  its  infraction  of  any  one  of  the  statutory  pro- 
visions regulating  the  right  of  expulsion — whether  as  to  place 
or  stoppage  of  the  train — of  itself  entitled  an  expelled  pas- 
senger to  recover  nominal  damages,  regardless  of  the  inflic- 
tion of  any  other  injury  upon  him.  2  Rorer  on  Railroads,  p. 
666,  and  cases  cited;  St.  Louis,  I.  M.  &  S.  Ry.  v.  Branch,  45 
Ark.,  loc.  cit.  529. 

**The  learned  trial  court  also  erred  in  excluding  the  testimony 
tendered  by  plaintiff  to  prove  that  it  was  the  usual  custom  and 
habit  of  conductors  on  defendant's  r^ad  to  issue  to  passengers 
upon  payment  of  cash  fares  credit  slips  upon  contracts  like 
the  one  exhibited  by  plaintiff.     Such  evidence  had  a  tendency 
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to  show  a  waiver  by  defendant  of  the  requirement  in  such 
contract  with  reference  to  the  obtention  of  such  credit  slips 
from  station  agents  at  the  time  of  purchase  of  tickets.  If  it 
went  to  the  extent  of  showing  a  general  custom  and  habit  on 
the  part  of  the  conductors  to  issue  such  slips,  it  was  clearly 
competent,  and  it  makes  no  difEerence  whether  plaintiff  was 
advised  of  the  authority  thus  conferred  upon  defendant's 
conductors  before  entering  the  car.  He  had  the  right,  if  the 
authority  existed,  to  demand  its  exercise.  It  is  the  fact  of 
agency  which  binds  the  principal,  not  knowledge  thereof  by 
the  party  dealing  with  the  agent.  If  the  authority  to  issue 
such  credit  slips  was  confided  by  defendant  to  the  conductor 
in  charge  of  its  train  when  plaintiff  was  put  off,  then  his 
ejection  was  unlawful,  and,  in  the  event  of  proof  of  such 
authority  on  another  trial,  the  jury  should  be  so  instructed. 

^Tor  the  foregoing  reasons  the  judgment  herein  is  re- 
versed, and  the  cause  remanded. 

"BLAND,  J.,  concurs." 

On  motion  for  rehearing,  which  was  overruled,  JUDGE 
&0ODE  withdrew  his  concurrence,  and  dissented. 

We  have  reached  the  conclusion,  after  a  careful  considera- 
tion of  the  case  of  Perkins  v.  Railway  Co.,  supra,  that  the 
opinion  of  the  St.  Louis  Court  of  Appeals  is  not  in  conflict 
with  it.  The  opinion,  as  herein  quoted,  correctly  declares  the 
law  as  applicable  to  the  facts  of  this  case.  Hence  we  adopt 
it  as  the  opinion  of  this  court,  and  accordingly  order  that  the 
judgment  of  the  trial  court  be  reversed  and  remanded.  All 
concur. 

Garrison  v.  United  Railways  &  Electric  Co.  of 

Baltimore. 

* 

( Court  of  Appeals  of  Maryland,  June  99, 1903,) 

[55  Atl.  Rep.  371.] 

Street  Railways — Transfers — Time  Limit. 

Actg  1900,  p.  463,  c.  313,  requiring  the  street  car  company  of  Baltimore 
City  to  give,  on  request,  each  passeng^er  paying*  a  cash  fare  a  transfer 
for  a  ''continuous"  ride,  does  not  prohibit  the  company  from  limiting 
the  time  within  which  a  transfer  can  be  used. 

Same— Same — Same. 

When  the  time  limit  of  a  transfer  issued  by  a  street  railway  has 
expired,  the  transfer  is  void  on  its  face,  and  a  conductor  is  justified  in 
refusing  to  honor  it  and  demanding  a  fare. 

Expulsion  of  Passenger. 

When  a  conductor  of  a  street  railway  has  given  a  passenger  a  reason-t 
able  time  and  opportunity  to  pay  his  fare,  and  the  passenger  has 
refused,  and  the  conductor  has  commenced  the  process  of  ejecting  the 
passenger,  the  ejection  may  be  completed,  even  though  a  fare  be 
leader^,  as  the  passenger  has  forfeited  his  rights  as  such. 

Appeal  from  Court  of  Common  Pleas;  Henry  D,  Harlan, 
Judge. 
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Action  by  Robert  M.  Garrison  against  the  United  Railways 
&  Electric  Company  of  Baltimore.  Judgment  for  defendant, 
^nd  plaintiff  appeals.     Affirmed. 

Argued  before  McSHERRY.  C.  J.,  and  FOWLER.  BRIS- 
COE, BOYD,  PEARCE,  and  SCHMUCKER.  JJ. 

Hyland  P.  Stewart,  for  appellant. 

J.  Pembroke  Thom  and  B.   Howell  Griswold,  for  appellee. 

McSHERRY,  C.  J.  There  are  two  controlling  questions 
arising  on  this  record,  and  they  are  piesented  by  the  prayers 
submitted  at  the  conclusion  of  the  evidence.  The  bill  of  ex- 
ceptions brings  up  for  review  only  the  rulings  on  the  prayers. 
The  first  question  is  this:  Was  the  trial  court  right  in  rul- 
ing that  a  transfer  delivered  to  the  appellant  by  the  conductor 
of  the  appellee's  Lombard  street  line  was  void  after  the  ex- 
piration of  the  time  limited  on  its  face  for  its  use.^  The 
cour{  below  held  that  the  transfer  was  void,  and  accordingly 
granted  the  appellee's  second  prayer,  and  rejected  the  appel- 
lant's first  prayer.  The  second  question  is  this:  Was  the 
conductor  of  the  Wilkins  avenue  car,  upon  which  the  appel- 
lant attempted  to  use  the  transfer,  justified  in  ejecting  the 
appellant  when  the  latter  refused  to  pay  his  fare,  and  after  the 
conductor  had  stopped  the  car  in  order  to  eject  the  appel- 
lant, though,  after  the  car  had  been  stopped  for  that  purpose, 
a  companion  of  the  appellant  offered  to  pay  the  fare?  This 
question  was  answered  by  the  trial  court  in  the  affirmative  by 
the  granting  of  the  defendant's  fifth  prayer.  Besides  the  two 
controlling  questions  just  stated,  there  are  some  subsidiary  in- 
quiries which  will  be  considered  later  on. 

I.  It  appears  that  the  appellant,  with  two  friends,  boarded 
a  car  of  the  appellee  at  the  corner  of  Lombard  and  Carey 
streets,  in  Baltimore,  about  3:40  or  3:45  on  the  afternoon  of 
March  6,  1901.  They  paid  their  fares,  and  asked  for  trans- 
fers to  the  Wilkins  avenue  line  going  south.  The  conductor 
gave  the  transfers  as  requested,  and  punched  the  date,  the 
hour,  3:50,  and  the  transfer  point,  Gilmor  and  Lombard 
streets.  The  transfers  were  limited  as  to  the  time  within 
which  they  could  be  used,  and  the  time  thus  limited  was  indi- 
cated by  the  punch  marks  which  the  conductor  made.  It  is 
alleered  by  the  appellant — and  for  the  purposes  of  this  dis- 
cussion it  will  be  assumed  to  be  true — that  no  car  passed 
south  on  Wilkins  avenue  until  after  the  time  limited  for  the 
use  of  the  transfer  had  expired.  By  the  act  of  assembly  of 
1900  (page  463,  c.  313)  the  street  car  company  of  Baltimore 
City  is  required  to  issue  transfers.  The  first  proviso  in  that 
enactment  reads:  '^ Provided,  that  such  company  shall  give 
a  free  transfer,  when  the  same  shall  be  requested,  upon  the 
payment  of  each  cash  fare,  which  transfer  shall  be  good  at 
all  points  of  intersection  of  lines  of  said  railway  for  a  con- 
tinuous ride."     The   appellant   and   his  friends  boarded  the 
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first  car  going  south  on  the  Wilkins  avenue  line,  and  presented 
the  transfers.  The  time  within  which  they  could  be  used  had 
then  elapsed,  and  the  conductor  refused  to  take  them.  He 
demanded  the  payment  of  the  regular  fare.  This  was  refused, 
and  the  car  was  stopped,  and  the  conductor  went  in  search  of 
a  policeman.  When  the  conductor  returned  with  a  police- 
man and  re-entered  the  car,  he  requested  the  appellant  and 
his  companions  to  get  off  the  car.  This  they  refused  to  do, 
and  one  of  them  offered  to  pay  the  fare,  which  the  appellant 
alleges  the  conductor  refused  to  receive.  According  to  the 
appellant's  testimony,  the  conductor  grabbed  the  appellant 
viciously  by  the  shoulders,  and  shoved  him  violently  out  of 
the  door  of  the  car,  and  up  against  the  heavy  metal  con- 
troller, severely  hurting  his  left  arm.  The  fare  was  again 
tendered  by  the  appellant's  companions,  and  after  much 
parley  was  accepted,  and  the  car  was  started,  and  the  appeU 
lant  proceeded  to  his  destination.  The  policeman  flatly  con- 
tradicted the  statement  of  the  appellant  with  respect  to  the 
alleged  use  of  force. 

It  has  been  insisted  by  the  appellant,  against  whom  the 
jury  rendered  a  verdict,  and  against  •  whom  a  judgment  for 
costs  was  entered,  that  the  appellee  company  had  no 
authority  to  limit  the  time  within  which  a  transfer  must  be 
used.  We  cannot  accede  to  this  contention.  Whilst  the  act 
of  1900  (page  463,  c.  313)  contains  no  specific  provision 
declaring  for  what  length  of  time  the  transfer  shall  be  good, 
it  is  obvious  that  it  does  not  contemplate  that  no  reasonable 
regulation  shall  be  made  u^on  the  subject.  In  the  nature  of 
the  case,  regard  being  had  to  the  character  and  the  magnitude 
of  the  business  of  conveying  on  street  cars  hundreds  of 
thousands  of  passengers,  it  would  seem  to  be  a  very  proper 
precaution  for  the  company  to  protect  itself  against  imposi- 
tion by  affixing  to  the  transfers  which  it  is  required  to  issue 
a  limit  beyond  which  they  should  not  be  available  for  use. 
When  thus  limited,  they  are  void,  and  do  not  entitle  the  holder 
to  ride  on  the  cars  after  the  expiration  of  the  time  specified 
by  the  punch  marks.  The  statute  makes  the  transfers  good 
for  a  continuous  ride.  That  language  would  seem  to  exclude 
the  notion  that  there  can  be  no  time  limit  affixed.  A  con- 
tinuous ride  does  not  mean  a  ride  interrupted  by  a  considera- 
ble interval  of  time.  If  the  time  within  which  the  transfer 
may  be  used  expires  by  reason  of  the  failure  of  the  company 
to  run  its  cars  frequently  enough,  that  fact  does  not  make  the 
transfer  good,  or  authorize  a  conductor  to  honor  it.  In  such 
circumstances  it  is  the  plain  duty  of  the  passenger  to  pay  his 
fare.  But  he  is  not  without  remedy.  If,  by  the  company's 
fault,  the  transfer  expires  before,  the  holder  has  had  an  oppor- 
tunity to  use  it,  and  in  consequence  he  is  required  to  pay  and 
does  pay  his  fare,  he  would  have  his  action  against  the  com- 
pany.    But  if  it  were  held  that,  in  spite  of  the   expiration   of 
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the  transfer,  the  conductor  was  still  obliged  to  accept  it»  the 
company  would  be  exposed  to  flagrant  imposition  without  any 
means  of  protecting  itself.  The  transfer,  like  a  railroad  com- 
pany's ticket,  is  the  evidence  of  the  passenger's  right  to  ride. 
U.  Rys.  &  E.  Co.  V.  Hardesty,  94  Md.  661,  51  Atl.  406,  $7  L- 
R.  A.  275;  W.  M.  R.  R.  Co.  v.  Stocksdale,  83  Md.  245,  34 
Atl.  880;  B.  &  O.  R.  R.  Co.  V.  Blocher,  27  Md.  277.  If  the 
transfer,  like  the  ticket,  is  void  on  its  face,  it  is  not  a  token 
of  the  holder's  right  to  be  transported  on  the  carrier's  con- 
veyance. In  P.  W.  &  B.  R.  R.  Co.  v.  Rice,  64  Md.  63,  21 
Atl.  97,  the  liability  of  the  company  was  placed  upon  the 
ground  that  the  ticket  was  apparently  good  on  its  face.  This 
is  distinctly  ^pointed  out  in  W.  M.  R.  R.  Co.  v.  Stocksdale, 
supra.  In  the  case  at  bar  the  transfer  was  void  on  its  fac& 
when  the  appellant  attempted  to  use  it.     It  therefore  did  not 

I  entitle  him  to  ride  on  the  Wilkins  avenue  car,  and  the  con- 

ductor was  justified  in  demanding  the  appellant's  fare,  and, 
upon  the  refusal  of  the  latter  to  pay,  the  conductor  was  war- 
ranted in  ejecting  him.     There  was,   consequently,  no  error 

I  committed  in  rejecting  the  appellant's  first  prayer  and  in 

granting  the  appellee's  second  prayer.  The  appellee's  third 
and  fourth  prayers  were  also  properly  granted.  The  legal 
propositions  which  they  embody  are  fully  sustained  by  what 
has  been  said  thus  far  in  this  judgment. 

2.  Both  upon  authority  and  principle  it  is  clear  that,  when 
the  conductor  has  given  the  passenger  a  reasonable  time  and 
opportunity  to  pay  the  fare,  and  the  passenger  has  persistently 
refused  to  comply,  and  the  conductor  has  begun  the  process 
of  expulsion  by  stopping  the  car  or  by  applying  force  to  the 
passengei:,  when  necessary,  'Hhe  passenger  thereupon  forfeits 
his  rights  as  a  passenger,  and  his  ejection  may  be  completed, 
even  though  he  may  thereafter  tender  the  performance 
demanded."  Hutchinson  on  Carriers,  §  S9ia.  This  doctrine 
is  supported  by  many  adjudged  cases.  Geo.  S.  &  F.  R.  Co. 
V.  Asmore,  88  Ga.  529,  15  S.  E.  13,  16  L.  R.  A.  53,  and  notes; 
5  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  597,  note  i.  There  was, 
consequently,  no  error  committed  in  granting  the  appellee's 
fifth  prayer. 

The  appellant's  third  prayer  related  to  punitive  damages. 
It  was  rejected.  The  jury  having  decided  that  the  appellant 
was  not  entitled  to  recover  any  damages  at  all,  it  becomes 
unnecessary  to  consider  whether  the  prayer  correctly  defined 
the  measure  of  exemplary  damages. 

What  we  have  said  in  treating  of  the  appellee's  second 
prayer  is  all  that  is  required  to  show  that  the  court  was 
entirely  right  in  overruling  the  appellant's  special  exception 
to  that  prayer. 

Finding  no  errors  in  the  record,  the  judgment  will  be 
affirmed,  and  it  is  so  ordered.  Judgment  affirmed,  with  costs 
above  and  below. 
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{Supreme  Court  of  Alabama ^  April  i6^  fpoj.) 

[34  So.  Rep.  207.] 

Injury  to  Passenger — Sufficiency  of  Complaint. 

An  allegation  of  the  complaint,  in  an  action  against  a  street  railway 
company  for  an  assault,  that  it  was  committed  ''while  plaintiff  was 
engraged  in  or  about  becoming  a  passenger  on  said  car/'  did  not  show 
that  plaintiff  was  a  passenger. 

Carriers  of  Passengers — Liability  for  Assaults  by  Employees.* 

A  carrier  is  not  liable  for  an  assault  committed  by  its  servant  or  agent 
on  a  person  not  a  passenger,  and  having  no  relation  with  the  carrier, 
nor  in  any  way  encroaching  on  its  rights,  unless  committed  by  its 
anthority  and  under  its  direction. 

Same— Same — Complaint. 

A  count  in  the  complaint  in  an  action  against  a  carrier  for  an  assault 
cotninitted  by  one  of  its  servants  having  alleged  that  plaintiff  was  at 
the  time  a  passenger  on  defendant's  car,  it  was  not  necessary  to  aver 
that  it  was  committed  within  the  scope  of  the  servant's  duty. 

Witnesses. 

A  Jew  was  asked  on  his  cross-examination  if  he  considered  an  oath 
binding  when  he  took  it  with  his  hat  off.  A  general  objection  to  the 
question  was  interposed  and  overruled.  He  answered  that  under  the 
Jewish  law  an  oath  is  not  considered  binding  unless  one  is  sworn  with 
his  hat  on,  and  that,  if  he  had  been  in  the  old  country,  he  would  not 
have  considered  himself  bound  to  tell  the  truth  unless  his  hat  were  on  : 
held,  that  there  was  no  error  in  overruling  the  objection. 

Appeal  from  Circuit  Court,  Jefferson  County ;  A.  A.  Cole- 
man, Judge. 

Action  by  James  Mason  against  the  Birmingham  Railway 
&  Electric  Company.  From  a  judgment  (or  plaintiff,  defend- 
ant appeals.     Reversed. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

HARALSON,  J.  The  first  count  in  the  complaint  avers. 
that  "while  plaintiff  was  engaged  in  or  about  becoming  a 
passenger  on  said  car,  or  being  carried  as  a  passenger  on  said 
:ar,  defendant's  servant  or  agent  assaulted  and  abused  plain- 
tiff." etc. 

The  second  count  avers,  that  "while  plaintiff  was  in  said 
:ar,  or  engaged  in  or  about  boarding  the  same,  defendant 
throuerh  its.  servant  or  agent  wrongfully  assaulted  and  abused 
plaintiff,"  etc. 

Each  count  was  demurred  to  separately  on  the  same 
grounds,  for  that  it  did  not  appear  in  and  by  said  counts  that 
the  alleged  agent  was  at  the  time  of  the  assault,  acting  within 
the  scope  of  his  duty;  that  it  did  not  appear  that  the  defend- 
ant owed  any  duty  to  the   plaintiff;  that   it   did  not  appear 

*  As  to  the  liabilitv  of  a  carrier  of  passengers  for  assaults  by  employees, 
»c€  monograph  appended  to  Birmingham  Ry.  &  Klectric  Co.  v.  Baird 
(Ala),  22  Am.  &  Eng.  R.  Cas.,  N.  S  ,  909. 

8  R  R  R— 20 
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therefrom  that  the  plaintifi  was  a  passenger  on  defendant's 
car,  and  that  it  did  not  appear  that  the  assault  was  wrongful. 

The  first  count  purports  to  state  two  grounds  for  recovery, 
the  first,  that  plaintifi  ''was  engaged  in  or  about  becoming  a 
passenger,"  and  the  second, ''or  [that  plaintiff  was]  being 
carried  as  a  passenger/'  The  allegation  that  plaintifi ''was 
engaged  in  or  about  becoming  a  passenger  on  said  car," 
shows  no  relation  between  him  and  the  company  as  a  pas- 
senger. He  may  have  been  engaged  in  and  about  such  busi- 
ness, and  yet  failed  to  carry  out  his  intention.  From  aught 
appearing,  he  may  have  been  at  a  distance  from  the  train, 
and  the  conductor,  if  that  were  important,  may  not  have 
known  of  his  intentions  to  become  a  passenger.  Until  some 
offer  to  become  a  passenger,  the  conductor  was  not  bound  to 
know  that  he  would  become  such.  Hutch,  on  Carriers,  8  538; 
North  B.  R.  Co.  v.  Liddicoat,  99  Ala.  546,  13  South.  18.  It 
is  not  averred,  that  the  assault  by  the  servant  or  employee  of 
the  company  was  done  by  the  authority  of  the  company,  or 
by  its  servant  or  agent  while  acting  within  the  scope  of  his 
duty.  If  an  assault  is  committed  by  a  servant  of  a  common 
carrier  of  passengers,  upon  a  person  not  a  passenger,  and  hav- 
ing no  relation  with  the  carrier,  nor  in  any  way  encroaching 
upon  the  rights  of  the  carrier,  the  carrier  is  not  liable  for  the 
assault  unless  committed  by  its  authority  or  under  its  direc- 
tion. 

Common  carriers  owe  the  duty  to  passengers  to  carry  them 
safely,  to  conserve  by  every  reasonable  means  their  conven- 
ience, comfort  and  peace  throughout  the  journey,  and  protect 
them  from  insult  and  personal  violence,  whether  from  another 
passenger,  or  stranger,  or  an  employee  or  servant  of  the  car- 
rier. Birmingham  R.  &  E.  Co.  v.  Baird,  130  Ala.  334,  30 
South.  456,  54  L.  R.  A.  752. 

The  iirst  count  in  so  far  as  it  sought  a  recovery  on  the  first 
ground  mentioned  therein  was  defective  and  liable  to 
demurrer,  in  not  averring  that  the  assault  was  committed  by 
the  defendant's  servant  or  agent  while  acting  within  the  scope 
of  his  duty  or  by  the  authority  of  the  defendant. 

The  second  ground  stated  in  the  count,  on  which  recovery 
was  sought,  was  sufficient  to  show  that  plaintiff  was  being 
carried  as  a  passenger,  and  it  was  unnecessary  as  to  it,  that 
there  should  have  been  an  averment  that  the  assault  was  com- 
mitted within  the  scope  of  the  duty  of  the  servant  or  em- 
ployee. 

,  nThe  second  count  does  not  aver  that  at  the  time  of  the 
alleged  assault,  the  plaintiff  was  being  carried  by  defendant 
on  its  cars  as  a  passenger,  and  fails  to  aver  that  he  was 
assaulted  by  the  defendant  or  under  its  authority,  and  for  this 
reason,  was  liable  to  the  demurrer  interposed. 

I.  Levy,  who  it  appears  was  a  Jew,  examined  in  chief  by 
defendant,  was  asked  by  the  plaintiff  on  the  cross,  "Do  you 
consider  an  oath  binding  when  you  take  it  without  your  hat 
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on?'*  There  was  a  general  objection  to  the  question,  which 
the  court  overruled.  The  witness  answered:  **In  our 
country,  when  we  go  to  our  Jewish  laws,  we  are  bound  to  be 
sworp  with  our  hats  on.  ♦  *  ♦  Under  the  Jewish  law  in 
the  old  countiy,  an  oath  is  not  considered  binding  unless  you 
are  sworn  with  the  hat  on.  If  I  was  in  the  old  country,  I 
would  not  consider  myself  bound  to  tell  the  truth  unless  the 
oath  [was]  with  my  hat  on.*'  We  find  no  error  in  this  ruling 
of  the  court. 

This  disposes  of  the  only  errors  assigned,  except  the  motion 
for  a  new  trial,  which  there  is  no  necessity  to  consider. 

Reversed  and  remanded. 


Norman  v.  Southern  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  April  /,  igoj.) 

[44  S.  B.  Rep.  83.] 
General  Exceptions. 

Where  exceptiona  fail  to  point  out  any  specific  error,  they  are  to# 
general  for  consideration. 

Expulsion  of  Passenger— Limited  Ticlcet — Punitive  Damages. 

Where  a  passenger  is  put  off  a  train  by  a  conductor  because  the  time 
limit  on  his  ticket  has  expired,  whether  he  is  entitled  to  punitive  dam- 
ages, the  pleading*  sustaining  such  a  claim,  is  for  the  jury. 

Limited  Ticlcet— Notice.* 

Where  a  passenger  pays  full  fare  for  a  general  ticket,  he  is  not  bound 
by  limitations  printed  thereon,  where  his  attention  has  not  been  called 
to  them,  and  the  posting  of  notices  in  the  waiting  rooms  and  ticket 
offices  is  not  sufficient  to  charge  him  with  notice  thereof. 

Appeal  from  Common  Pleas  Circuit  Court  of  Union  County; 
Watts,  Judge. 

Action  by  Charles  H.  Norman  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

The  facts,  omitting  the  formal  allegations,  are  thus  set  out 
in  the  complaint: 

**Second.  That  on  the  7th  day  of  January,  1899,  the  plain- 
liS  being  then  at  Union,  in  the  county  of  Union,  aforesaid, 
bis  place  of  residence,  and  desiring  and  intending  to  go  to 
Spartanburg,  aforesaid,  on  business,  purchased  from  defend- 
ant one  first-class  passage  from  Union  to  Spartanburg,  pay- 
ing full  fare  for  same,  and  receiving  a  first-class  ticket 
therefor. 

**Third.  That  on  said  7th  day  of  January,  1899,  the  plaintiff 

^Acceptance  of  ticket  as  including  assent  to  printed  conditions,  see 
foot-note  appended  to  Hanlon  v.  Illinois  Cent.  R.  Co.  (Iowa),  16  Am  Sl 
EacT  R  Cas.,  N.  S.,  101  ;  note  appended  to  Merrill  v.  Pacific  Transfer 
Co  (Cal.),  21  Am.  &  Eng.  R.  Cas.,N.  S.,  143. 

As  to  whether  a  passenger  is  chargeable  with  notice  of  conditions 
printed  upon  his  ticket  merely  because  there  are  placards  posted  in  the 
ticket  office  to  call  his  attention  to  them,  see  Georgia  R.  Co.  v,  Baldoni 
<^a.),  6  R.  R.  R.  68,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  68. 
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boarded  the  train  upon  which  he  expected  to  travel,  but  just 
before  its  departure  plaintifi  was  handed  by  the  defendant'^ 
ticket  agent,  who  was  also  the  telegraph  operator,  a  telegraphic 
dispatch  directing  plaintiff  not  to  come  to  Spartanburg 
that  day;  and  plaintiff  thereupon,  because  of  such  dispatch, 
decided  to  remain  at  Union,  and  got  off  the  train  along  witb 
said  agent.  The  plaintiff's  change  of  purpose  and  his  reason- 
therefor  was  known  to  said  agent,  and  plaintiff  did  not  use,  or 
attempt  to  use,  said  ticket  that  day. 

''Fourth.  That  on  the  8th  day  of  January,  1899,  plaintiff 
again  boarded  defendant's  train  for  Spartanburg,  ,and  when 
accosted  by  the  conductor  tendered  the  ticket  for  passage  to 
Spartanburg.  That  the  conductor  refused  the  ticket,  telling 
the  plaintiff  he  could  not  ride  upon  it ;  that  such  ticket  was 
good  only  on  the  day  of  sale ;  and  that  he  would  have  to  pay 
fare  or  get  off  the  train,  which  plaintiff  declined  to  do. 

''Fifth.  That  at  Pacolet  station  the  conductor  came  to* 
plaintiff,  telling  plaintiff  that  by  order  of  the  defendant's 
superintendent  the  plaintiff  must  pay  fare  or  leave  the  train; 
and  plaintifi  declined  to  leave,  whereupon  the  conductor 
seized  plaintiff,  and  forcibly  ejected  him  from  the  car;  and 
plaintiff  was  compelled,  in  order  to  pursue  his  journey,  to 
purchase  and  pay  for  a  passage  from  said  station  to  Spartan- 
burg. And  plaintiff  was  ejected  from  said  car  by  order  of  said 
superintendent. 

"Sixth.  That  by  reason  of  said  wrongful  conduct  and  force 
of  defendant  in  ejecting  the  plaintiff  he  was  greatly  distressed 
and  disturbed  in  his  mind  and  feelings  and  humiliated  in 
spirit,  and  was  held  up  and  exposed  to  the  gaze  and  con* 
tempt  of  strangers  and  passengers  upon  the  car  as  a  person 
who  was  attempting  to  defraud  the  defendant  company,  and 
cheat  them  out  of  a  passage  or  fare. 

"Seventh.  That  the  ticket  purchased  at  Union,  and  ten- 
dered for  passage  and  refused,  had  printed  upon  its  face  the 
following,  among  other,  words:  'Good  for  one  first-class  pas* 
sage,  unless  otherwise  notched,  if  used  on  or  before  the  mid- 
night of  date  canceled  by  "L**  punch  in  margin  below, 
only  on  the  trains  stopping  at  destination;'  and  the  date  of 
its  sale,  January  7,  1899,  was  stamped  upon  its  back,  and 
same  date  was  canceled  by  'L'  punch  in  margin  below.  But 
the  plaintiff  avers  that  at  the  time  of  the  purchase  by  him  of 
said  passage  and  receipt  of  said  ticket  he  was  not  aware  that 
the  ticket  contained  the  printed  words  above  set  forth,  or  that 
there  was  any  condition  or  limitation  that  the  ticket  was 
good  only  on  the  day  as  canceled  by  the  punch,  or*  good  only 
on  day  of  sale ;  and  he  was  not  aware  of  any  rule  or  regula- 
tion of  the  defendant  company  that  such  ticket  was  good 
only  on  day  of  sale  or  as  canceled,  or  that  the  ticket  pur- 
chased by  plaintiff  was  good  only,  and  must  be  used,  on  the 
7th  day  of  January,  1899.  And  plaintiff  avers  that  he  had 
previously  ridden  upon  defendant's  trains  on  similar  tickets 
on  days  subsequent  to  the  day  of  sale. 
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"Eighth.  That  by  reason  of  the  facts  hereinabove  alleged 
the  plaintiff  has  suffered  injury  and  damage  to  the  amount  of 
six  hundred  ($6oo)  dollars." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $200. 

C.  P.  Sanders,  for  appellant. 
McGowan   &  Gunter,  for  respondent. 

GARY,  A.  J.  The  first  and  second  exceptions  assign  error 
on  the  part  of  his  honor  the  circuit  judge,  as  follows: 
"(i)  In  allowing  the  following  question  to  be  asked  the  plain- 
tiff, and  in  allowing  him  to  answer  the  same :  Q.  Did  you 
say  anything  to  him  with  reference  to  the  ticket  as  to  why 
you  got  off?  And  also  in  allowing  the  plaintiff  to  detail  a 
conversation  had  between  himself  and  the  telegraph  operator 
on  the  day  he  purchased  the  ticket  in  question.  (2)  In  allow- 
ing the  plaintiff  in  reply  to  testify  as  to  facts  which  he  says 
occurred  between  himself  and  the  conductor,  which  facts 
had  already  been  testified  to;  the  error  being  that  the  same 
was  cumulative  evidence."  While  these  exceptions  were  not 
formally  abandoned,  nevertheless  they  were  not  discussed  by 
the  appellant's  attorney.  They,  however,  fail  to  point  out 
any  specific  error,  and  are,  therefore,  too  general  for  con- 
sideration. 

The  thirteenth  exception  is  as  follows:  ''(13)  Because  his 
honor  erred  in  refusing  defendant's  twelfth  request:  4n  this 
case  only  actual  damages  can  be  allowed ;  no  vindictive  or 
punitive  damages  can  be  recovered;'  and  in  submitting  to 
the  jury  the  question  of  vindictive  or  punitive  damages.  It 
being  respectfully  submitted  that  in  this  case  there  was  a 
time  limitation  plainly  printed  upon  the  ticket,  which  his 
honor  instructed  the  jury  the  defendant  company  had  a  right 
to  make;  and  it  being  an  admitted  fact  that  the  time  within 
which  the  ticket  was  to  be  used  had  expired,  and  the  evi- 
dence showing  that  there  was  no  unusual  force,  no  insult,  no 
willfulness  or  maliciousness  on  the  part  of  the  defendant  com- 
pany, but  only  an  honest  effort  to  enforce  a  reasonable  rule  of 
the  company  in  a  quiet  and  dignified  way,  his  honor  should 
bave  instructed  the  jury  that  this  was  not  a  case  for  vindic- 
live  or  punitive  damages."  By  reference  to  the  complaint  it 
ivill  be  seen  that  the  allegations  thereof  are  appropriate  to  an 
iction  for  punitive  damages.  In  the  case  of  Myers  v. 
Southern  Ry.  Co.,  64  S.  C.  514,  42  S.  E.  598,  Mr.  Justice 
[ones  says:  '* It  was  fairly  left  to  the  jury  in  other  portions 
)f  the  charge  to  determine  whether  defendant's  agent  was 
merely  negligent  in  his  conduct,  or  whether  he  was  acting 
willfully  or  wantonly.  If  defendant's  agent,  conscious  of 
plaintiff's  right  as  passenger,  nevertheless  invaded  that  right 
^y  exacting  and  coercing  an  unlawful  payment  of  money 
inder  threat  of  expulsion  from  the  train,  his  conduct  was 
•villful  or  wanton,  such  as  would  subject  defendant  to  ex- 
emplary damages. "  In  the  case  of  Griffin  v.  Southern  Ry. 
^.,  65  S.  C.  122,  43  S.  £.  445,  the  court  uses  this  language: 
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"It  is  frequently  difficult  to  tell  whether  an  act  of  wrong  is 
attributable  to  willfulness  or  mere  inadvertence,  which  is  the 
foundation  of  negligence ;  and,  whenever  the  facts  are  sus- 
ceptible of  more  than  one  inference,  it  is  peculiarly  the  prov- 
ince of  the  jury  to  determine  such  question.  Pickens  v.  R. 
R.  Co.,  54  S.  C.  498,  32  S.  E.  567.  The  fact  that  it  is  often 
hard  to  determine  whether  an  act  of  wrong  was  the  result  of 
recklessness  or  inadvertence  was  no  doubt  one  of  the  reasons 
inducing  the  Legislature  to  pass  the  act  of  1898,  hereinbefore 
mentioned."  These  cases  are  cited  with  approval  in  Marsh 
V.  W.  U.  Tel.  Co.,  65  S.  C.  — ,  43  S.  E.  953.  The  presiding 
judge  could  not  have  decided  that  the  plaintifi  was  not 
entitled  to  punitive  damages  in  this  case  without  invading 
the  province  of  the  jury. 

All  the  other  exceptions,  in  different  forms,  raise  the  ques- 
tion whether  his  honor  the  circuit  judge  erred  in  ruling  that 
the  plaintiff  was  not  bound  by  the  conditions  printed  upon 
the  ticket  unless  he  had  actual  notice  thereof.  The  authori- 
ties upon  this  question  are  conflicting,  and  it  has  never  been 
decided  in  this  state.  The  principle  is  correctly  stated  in 
the  case  of  Louisville  &  N.  R.  Co.  v.  Turner  (Tenn.)  47  S.  W. 
223.  43  L.  R.  A.  140,  as  follows:  "While  there  may  be  some 
uncertainty,  and  even  conflict,  in  the  authorities,  we  are  of 
the  opinion  that  the  correct  rule  is  that  a  person  who  pur- 
chases a  general  ticket,  and  pays  the  usual  price  therefor,  is 
entitled  to  one  passage,  unlimited  as  to  time,  upon  any  train 
which,  under  the  proper  and  usual  schedule  of  the  road,  stops 
at  the  point  of  the  passenger's  destination.  If  a  ticket, 
limited  or  conditional,  is  sold  to  a  passenger,  it  can  only  be 
done  upon  an  express  agreement  with  him,  either  oral  or  in 
writing,  and  either  based  upon  a  consideration  or  with  the 
alternative  presented  to  the  passenger  of  a  full  and  unlimited 
ticket."  Numerous  authorities  are  cited  to  sustain  this 
doctrine.  Continuing,  the  court  says:  ''So,  in  Michigan  C. 
R.  Co.  V.  Mineral  Springs  Mfg.  Co.,  16  Wall.  330,  21  L.  Ed. 
303,  it  is  said :  'Nothing  short  of  an  express  stipulation  by 
parol  or  in  writing  will  be  permitted  to  discharge  a  carrier 
from  the  duties  which  the  law  has  annexed  to  his  employ- 
ment; and  such  agreement  is  not  to  be  implied  or  inferred 
from  a  general  notice  to  the  public,  limiting  the  obligation  of 
the  carrier,  which  may  or  may  not  be  assented  to.'  See, 
also,  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  12  L.  Ed.  465.  We  are  also  of  opinion  that  the  mere 
stamping  or  printing  of  a  limitation  or  condition  upon  the 
back  or  face  of  a  ticket,  and  the  acceptance  of  such  ticket  by 
the  passenger,  without  more,  are  not  sufficient  to  bind  him  to 
such  limitation  or  condition,  in  the  absence  of  notice  to  him 
of  such  condition  or  limitation,  and  his  assent  theVeto,  when 
he  purchases  his  ticket.  It  cannot  be  presumed  that  every 
person  buying  a  railroad  ticket  for  ordinary  and  general  use 
will,  in  the  hurry  and  bustle  of  travel,   stop  to  read  and 
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critically  inspect  his  ticket.  As  a  matter  of  fact,  but  little 
opportunity  is  afforded  him  to  do  so.  He  generally  takes  his 
place  with  the  crowd  at  the  ticket  window,  and  produces  and 
hands  over  his  money  with  a  request  for  ticket  to  destination. 
His  money  is  received.  The  ticket  is  procured,  and,  after 
being  stamped,  is  handed  to  him  through  the  ticket  window. 
He  has  no  opportunity  to  see  what  is  upon  it,  and  he  has  no 
time  in  the  rush  to  stop  and  read  and  consider  what  may  be 
printed  or  stamped  on  its  face  or  back;  and  when  he  has 
paid  full  fare  there  is  no  occasion  for  his  doing  so,  inasmuch 
as  he  can  safely  rely  upon  the  contract  which  the  law  makes 
for  him.  Ordinary  local  tickets  do  not  generally  contain  any 
terms  of  contracts,  and  are  not  intended  to  do  so.  They  are 
mere  tokens  to  the  passenger  and  vouchers  to  the  conductor, 
adopted  for  convenience  to  show  that  the  passenerer  has  paid 
his  fare  from  one  place  to  another,  very  much  in  the  nature 
of  baggage  checks.  The  contract  is  in  fact  made  when  the 
ticket  is  purchased,  and,  if  it  is  different  from  what  the  law 
would  imply,  it  must  be  so  stated  and  assented  to  when  the 
ticket  is  delivered.  Nor  will  the  posting  of  notices  in  the 
waiting  rooms,  ticket  offices,  and  on  the  cars  affect  purchasers 
with  notice  in  such  cases.  Passengers  have  but  little  time 
or  opportunity  to  read  such  placards,  and  it  would  impose 
quite  a  serious  burden  upon  travel  that  the  public  must,  read 
all  these  notices  thtis  posted  before  taking  passage  on  a  train 
upon  which  they  are  willing  to  and  do  pay  full  fare.  Rawson 
V.  Pennsylvania  R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  545;  Cole 
v.  Goodwin,  19  Wend.  2i;i,  32  Am.  Dec.  505,  and  note;  Ray, 
Passenger  Carriers,  §  145 ;  Hutchison,  Carriers,  §§  246,  580, 
581;  4  Elliott,  Railroads,  §  1593.  This  rule,  which  we  con- 
sider to  be  settled  by  the  weight  of  authority  and  by  reason, 
by  no  means  prevents  a  railroad  company  from  selling  special 
tickets  for  special  trains,  with  limitations  and  conditions, 
such  as  excursion,  round  trip,  commutation,  and  mileage 
tickets,  when  the  conditions  and  limitations  are  known  to  the 
purchaser,  and  assented  to  orally  or  in  writing,  and  he  has 
paid  for  such  ticket  less  than  the  usual  fare.  When  tickets 
are  sold  at  reduced  rates,  it  has  been  very  wisely  said  that 
the  purchaser  should,  in  view  of  such  reduced  fare  or  greater 
privileges,  expect  and  look  for  some  conditions,  limitations, 
and  terms  different  from  those  attaching  to  tickets  generally, 
and  be  on  his  guard  to  be  informed  of  them.  But  there  is  no 
such  obligation  upon  the  ordinary  passenger,  who  pays  the 
usual  or  full  fare,  and  asks  for  no  reduced  rates  or  special 
privileges,  and  he  has  a  right  to  expect  an  unlimited  ticket.'' 
We  have  quoted  at  length  from  the  foregoing  case  because 
its  reasoning  renders  unnecessary  the  citation  of  other 
authorities. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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(Supreme  Court  of  Kansas,  June  6, 1903.) 

[72  Pac.  Rep.  773.] 

Negligence— Question  of  Law—Street  Railways — Care  Due  Pas- 
sengers.* 
In  an  action  to  recover  damag'ea  for  personal  injuries  resulting  from 
the  allefifed  negligence  of  another,  if  the  facts  are  admitted  or  undis- 
puted and  but  one  conclusion  can  be  drawn  therefrom,  the  question  of 
whether  negligence  existed  is  one  of  law. 

Street  Railway— Care  Due  Passengers. 

A  street  railway  company  in  the  transportation  of  passengers  must 
use  the  utmost  degree  of  care  and  skill,  for  the  protection  of  passengers, 
in  the  preparation  and  management  of  the  means  of  conveyance. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  from  Court  of  Common  Pleas,  Wyandotte 
County;  Wm.  G.  Holt,  Jud^e. 

Action  by  Clara  Hanson  against  the  Metropolitan  Street 
Railway  Company  and  the  Kansas  City  Elevated  Railway 
Company.  Judgment  for  plaintiff  against  the  Metropolitan 
Street  Railway  Company,  and  it  brings  error.     Affirmed. 

Miller,  Buchan  &  Morris,  for  plaintiff  in  error. 
C.  W.  Trickett,  for  defendants  in  error. 

GREENE,  J.  This  was  an  action  to  reeover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the  plain- 
tiff, through  the  negligence  of  the  employees  of  the  defend- 
ants, the  Metropolitan  Street  Railway  Company  and  the 
Kansas  City  Elevated  Railway  Company,  while  she  was  a 
passenger  on  one  of  their  cars.  Plaintiff  recovered  judgment 
a(i:ainst  the  Metropolitan  Street  Railway  Company,  to  reverse 
which  this  proceeding  is  prosecuted. 

The  plaintiff  was  a  passenger  upon  one  of  the  elevated  lines 
of  the  defendant's  road,  from  Kansas  City,  Mo.,  to  the  James 
Street  Station,  Kansas  City,  Kan.  When  the  car  in  which 
she  was  a  passenger  arrived  at  the  station,  the  doors  leading 
into  the  station  were  opened,  and  she  alighted  from  the  car 
upon  an  elevated  structure  leading  into  the  waiting  room  of 
.the  station.  The  entrance  to  the  station  is  through  double 
doors,  so  hung  that  when  released  from  their  fastenings  they 
gravitate  apart ;  they  are  held  together  by  a  rope  or  cord«  so 
arranged  that  it  can  be  released  from  its  fastenings  by  the  con- 
ductor in  the  rear  end  or  vestibule  of  the  car.  It  is  the  duty 
of  the  conductor,  when  the  car  stops  at  a  station,  to  be  in  the 
rear  of  the  car  and  release  the  rope,  which  will  permit  the 
doors  to  open  for  the  entrance  of  passengers  into  the  station, 
and,  when  all  passengers  have  passed  through,  it  is  his  duty 
to  pull  the  rope,  thus  closing  the  doors,  which  are  held  shut  by 

*As  to  the  care  required  of  a  carrier  of  passengers,  see  foot-note  ap- 
pended to  Larkin  v,  Chicago  &.  G.  W.  Ry.  Co.  (Iowa),  6  R.  R  R.  852,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  852. 
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placing  a  ring  attached  to  the  end  of  the  rope  upon  a  peg  or 
mil  on  the  side  of  the  building.  On  this  occasion,  when  the 
car  arrived  at  the  station,  the  conductor  was  inside  and  about 
the  middle  of  the  car,  collecting  fares.  While  at  his  place  a 
passenger,  without  authority  from  the  conductor,  pulled  the 
ring  ofi  the  peg,  thus  permitting  the  doors  to  open,  and,  while 
the  plaintiff  was  passing  through  the  doors  into  the  station, 
the  same  passenger  pulled  the .  cord,  which  closed  the  doors 
and  caught  her  between  them,  thus  inflicting  the  injury  for 
which  she  recovered.  The  negligence  charged  is  as  follows: 
^That  the  conductor  in  charge  of  said  car  was  not  at  his 
post  of  duty  when  said  car  arrived  at  said  station,  although 
said  conductor  and  the  defendant  knew  well  enough  that,  if 
he  was  absent  from  his  post  of  duty,  passengers  were  liable  to 
pull  said  rope  and  open  and  shut  said  door,  and  that  it  was 
negligence  in  said  conductor  in  abandoning  his  post  of  duty, 
and  negligence  in  his  not  being  on  the  rear  platform  when 
said  car  arrived  at  said  station,  and  it  was  negligence  in  said 
conductor  permitting  passengers  on  said  car  to  open  and  close 
said  door,  and  it  was  negligence  in  the  motoneer,  in  opening 
the  gates  of  said  car  before  the  conductor  had  got  to  his  post 
of  duty  on  the  rear  platform,  and  negligence  in  said  motoneer 
in  opening  said  gates  before  knowing  said  conductor  was  at 
his  post  of  duty.'*  It  was  not  denied  that  it  was  the  duty  of 
the  conductor  to  be  in  the  rear  of  the  car  to  open  and  close 
these  doors;  that  he  was  not  at  such  place  when  the  car 
arrived  at  the  station,  or  that  he  did  not  get  to  his  place  in 
time  to  either  open  or  close  the  doors  before  the  passengers 
had  all  passed  into  the  waiting  room.  The  excuse  offered  was 
that  a  number  of  passengers  boarded  the  car  just  before 
reaching  James  Street  Station,  and  he  was  endeavoring  to 
collect  the  fares  and  get  to  the  rear  of  the  car  in  time  to  per- 
form this  duty ;  that  because  of  the  number  of  passengers  and 
the  performance  of  those  other  duties  he  was  unable  to  do  so 
within  time. 

Errors  are  predicated  upon  the  overruling  of  the  demurrer 
to  the  evidence  of  plaintiff,  and  upon  the  refusal  of  the  court 
to  submit  to  the  jury  that  the  question  of  contributory  negli- 
gence of  the  plaintiff,  neither  of  which  is  of  sufficient 
importance  to  require  of  us  more  than  to  say  that,  in  our  judg- 
ment, no  error  was  committed. 

The  principal  contention  is  upon  the  giving  of  the  following 
instruction :  **It  was  the  duty  of  the  conductor  of  the  defend- 
ant the  Metropolitan  Street  Railway  Company  in  charge  of 
the  car  in  question  to  exercise  the  highest  possible  caution 
and  prudence  in  the  letting  off  passengers  at  the  station  in 
question — the  James  Street  Station  of  the  defendant — and  it 
was  also  his  duty  to  see  and  know  that  the  plaintiff  was  safely 
off  the  car  and  through  the  doors  of  the  waiting  room;  and, 
having  failed  in  his  duty  in  that  behalf,  the  plaintiff  is  entitled 
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to  recover  a  verdict  against  the  defendant.  So  that  the  only 
question  for  you  to  determine  in  this  case  is,  how  much  the 
plainti£E  is  entitled  to  recover  for  the  result  of  the  injuries  sus- 
tained at  the  time  and  place  in  question.*'  The  fact  that  the 
conductor  was  not  in  the  rear  of  the  car  when  it  arrived  at 
the  James  Street  Station  is  undisputed.  The  defendant  was 
a  common  carrier  of  passengers,  and  was  granted  and  pro* 
tected  in  the  exercise  of  large  privileges  that  it  might  quickly 
and  safely  transport  passengers  upon  its  lines  of  road.  It 
undertook  for  the  carriage  of  human  beings,  whose  lives, 
limbs,  and  health  are  of  great  importance  to  the  public,  as 
well  as  to  themselves.  It  is  held  to  the  utmost  degree  of  care 
and  skill  in  the  preparation  and  management  of  the  means  of 
conveyance  which  may  be  employed  under  the  circumstances. 
The  authorities  generally  hold  this  to  be  the  true  measure  of 
duty  of  such  corporations.  Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434;  McCurriev.  Southern  Pac. 
Co.,  122  Cal.  558,  55  Pac.  324;  West  Chic.  R.  R.  Co.  v. 
Kromshinsky,  185  111.  93,  56  N.  E.  iiio;  The  Louisville,  New 
Albany  &  Chicago  Railway  Company  v.  Snyder,  117  Ind.  435^ 
20  N.  E.  284,  3  L.  R.  A.  434,  10  Am.  St.  Rep.  60;  New  Jer- 
sey Railroad  Company  v.  Kennard,  21  Pa.  203;  Moore  v.  The 
Des  Moines  &  Fort  Dodge  Ry.  Co.,  69  Iowa,  491,  30  N.  W. 
51;  C,  P.  &  St.  L.  Ry.  Co.  V.  Lewis,  145  111.  69,  33  N.  E. 
960;  Ladd  V.  Foster  (D.  C.)  31  Fed.  827;  Jennie  A.  Jordan  v. 
New  York,  New  Haven  &  Hartford  Railroad  Company  (Mass.) 
43  N.  E.  Ill,  32  L.  R.  A.  loi.  52  Am.  St.  Rep.  522.  The 
injury  occurred  upon  an  elevated  road  upon  which  passengers, 
after  alighting  from  the  car,  could  get  out  of  danger  only  by 
passing  into  the  station.  It  was  therefore  the  bounden  duty 
of  the  company  to  have  some  one  upon  the  rear  end  of  the 
car  when  it  stopped  at  this  station  to  open  the  doors  for  the 
admission  of  passengers  into  the  depot,  and  not  to  close  then> 
until  all  passengers  had  passed  through.  To  neglect  these 
duties,  or  to  allow  passengers  to  undertake  the  performance 
of  them,  was  negligence  which  unnecessarily  endangered  the 
lives  and  limbs  of  passengers.  Whether  negligence  is  shown, 
is  ordinarily  a  question  for  the  jury;  but  when  the  facts  are 
undisputed,  and  only  one  conclusion  can  be  drawn  therefrom, 
it  becomes  a  question  for  the  court.  Kansas  Pac.  Ry.  v. 
Butts,  7  Kan.  30Q;  U.  P.  Ry.  v.  Lipprand,  5  Kan.  App.  484, 
47  Pac.  625;  Dewald  v.  K.  C,  F.  S.  &  G.,  44  Kan.  586,  24 
Pac.  iioi;  Kansas  Pac.  Ry.  v.  Pointer,  14  Kan.  38;  Central 
Branch  U.  P.  R.  v.  Hotham,  22  Kan.  41.  The  law  as  ex- 
pressed by  the  court  below  upon  the  undisputed  facts 
announced  the  correct  rule,  and  is  amply  supported  by 
authorities. 

The  judgment  of  the    court   below  is  affirmed.     All  the 
Justices  concurring. 
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{Supreme  Court  of  Minnesota^  June  ig^  1903,) 
[95  N.  W.  Rep.  758.] 

Bill  of  Lading — Right  to  Possession  of  Property. 

As  between  the  carrier  of  goods  and  the  owner  to  whom  the  same  are 
consigned,  the  bill  of  lading  is  a  reliable  symbol  of  title,  and  vests  in 
the  legitimate  holder  thereof  the  right  to  possession  of  the  propertji 
Ratzer  v.  Railway  Co.,  66  N.  W.  988,  64  Minn.  245,  58  Am.  St.  Rep.  530, 
followed.  Bank  of  Litchfield  v.  Elliott,  86  N.  W.  454,  83  Minn.  469, 
distingnished. 

Diversion  Pending  Transportation.* 

The  true  owner  of  property  in  the  possession  of  a  common  carrier  for 
transportation  may  have  the  same  diverted  at  a  station  on  the  route 
between  the  shipping  point  and  the  place  of  destination  while  it  is  in 
transit,  but  may  be  required  to  produce  the  bill  of  lading  or  furnish 
other  evidence  of  ownership  to  entitle  him  to  this  right. 

(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Minneapolis;  H.  D.  Dick^ 
inson.  Judge. 

Action  by  D.  E.  Ryan,  doing  business  as  D.  E.  Ryan  & 
Co.,  against  the  Great  Northern  Railway  Company.  Verdict 
for  plaintiii.  From  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

Rome  G.  Brown  and  Chas.  S.  Albert,  for  appellant. 
George  C.  Stiles,  for  respondent. 

LOVELY,  J.  Damaged  are  sought  in  this  action  for  the 
failure  of  a  railway  carrier  to  comply  with  a  request  by  the 
consignee  of  a  car  of  apples  to  divert  it  while  in  transit  at  a 
point  between  the  place  of  ship>ment  and  its  destination. 
The  cause  was  tried  to  the  court,  who  made  findings  of  fact 
and  ordered  judgment  for  plainti£E  for  the  amount  claimed  in 
the  complaint.  There  was  a  denial  of  a  motion  for  a  new 
trial,  from  which  order  defendant  appeals. 

Upon  the  findings  of  fact,  amply  supported  by  the  evi- 
dence, it  appears  that  the  firm  of  Johnson  &  Co.,  of  Diamonds, 
in  the  state  of  Washington,  shipped  a  car  load  of  apples  to 
plaintiff  at  Minneapolis.  The  apples  were  delivered  to  the 
Oregon  Railroad  &  Navigation  Company  for  transportation 
on  the  22d  of  October,  1901,  and  thereafter  transferred  by  the 
initial  carrier  to  the  defendant  at  Spokane,  and  in  due  time 
forwarded  by  the  latter  to  the  point  of  destination.  The 
initial  carrier  delivered  to  the  shippers  its  bill  of  lading,  in 
which  Johnson  &  Co.  were  named  as  consignors  and  the 
plaintiff  as  consignee.  When  the  goods  were  shipped,  the  con- 
signors informed  plaintiff  of  that  fact  by  telegram,  on  the 
receipt  of  which  the  latter  requested  an  agent  of  defendant  at 
Minneapolis,  some  three  or  four  days  before  the  apples  went 
through  Devils  Lake  on  defendant's  line,  to  set  the  car  off  at 

*See  foot-note  appended  to  Felix  v.  Brandstetter  Co.  (Iowa),  2 
R-  R.  R.  930,  25  Am.  &  EnR.  R.  Caa.,  N.  S.,  930. 
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that  place,  and  the  damages  awarded  were  for  failure  to 
comply  with  this  request.  There  was  some  controversy 
whether  the  agent  had  authority  to  act  upon  the  request  for 
the  diversion  of  the  car,  but,  in  the  view  we  have  taken  of 
the  law  applicable  to  the  issues,  we  have  not  thought  it  nec- 
essary to  discuss  this  question,  but  shall  assume  that  such 
authority  did  in  fact  exist.  It  was  found  upon  competent  evi- 
dence that,  when  the  request  to  set  ofi  the  car  at  Devils  Lake 
was  made,  the  agent  inquired  of  the  plaintifi  whether  he  had 
a  bill  of  lading;  that  plaintifi  then  stated  that  he  would  pro- 
duce it  as  soon  as  it  was  received  from  the  shipper;  but  it 
was  also  found  by  the  court  that  it  was  not  furnished  to 
defendant  until  the  28th  or  29th  of  October,  when  the  car  bad 
actually  passed  Devils  Lake  in  the  course  of  transportation, 
and  could  not  then  be  stopped  at  that  place.  It  also  appeared 
that,  at  the  time  the  request  was  made  to  divert  the  car  at  the 
intermediate  point,  the  agent  said  he  would  see  what  could  be 
done  with  reference  to  changing  its  destination,  but  neither 
he  nor  any  other  agent  of  defendant  made  any  promise  or 
agreement  with  plaintifi  that  the  stoppage  would  be  made. 
There  is  no  claim  that  there  was  any  waiver  on  the  part  of 
defendant  of  the  production  of  the  bill  of  lading  or  other  evi- 
dence of  plaintiff's  title  to  the  property. 

It  is  proper,  on  the  facts,  to  assume  for  the  purpose  of  this 
case  that  the  owner  of  goods  transported  by  a  common  carrier 
has  the  right  to  have  his  consignment,  while  in  transit, 
diverted  at  any  intermediate  point  fhrough- which  it  passes; 
but  such  right  of  diversion  cannot  add  to  the  burdens  of  the 
carrier,  or  require  it  to  do  more  than  comply  with  a  proper 
and  legal  demand  therefor.  Hutchinson  on  Carriers  (2d  Ed.) 
337,  and  notes;  Amer.  &  Eng.  Encv.  Law  (2d  Ed.)  vol.  2,  p. 
214.  It  necessarily  follows  that  some  evidence  of  the  right  of 
the  party  to  make  the  diversion  may  be  demanded  by  the  car- 
rier before  the  goods  reach  the  stopping  point,  for  the  person 
authorized  to  have  that  right  could  not  require  the  goods  to 
be  reshipped  and  returned  at  the  extra  expense  of  the  car- 
rier; hence  the  question  still  remains  whether  the  request  to 
have  the  car  put  off  at  Devils  Lake  required  the  defendant  to 
comply  therewith  without  the  production  of  the  bill  of  lading 
or  any  further  evidence  of  plaintiff's  ownership  of  the  prop- 
erty than  was  furnished  in  this  case. 

In  an  action  in  this  court,  where  the  consignor  of  goods  in 
transit  requested  the  delivery  of  the  same  at  an  intermediate 
point  without  producing  the  bill  of  lading,  the  carrier  was 
held  liable  to  a  third  party  to  whom  an  assignment  of  that 
evidence  of  title  to  the  property  had  been  previously  made. 
This  court  in  that  case  held  that  ''a  well-established  custom 
has  grown  up  in  commercial  circles  by  which  bills  of  lading 
are  treated  as  the  symbols  of  title  to  the  property  in  transit, 
are  taken  as  security  for  money  advanced,  and  indorsed  and 
delivered  as  a  transfer  of  the  property.     This  is  well  under- 
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stood  by  the  railroad  companies  and  every  one  else.  To 
allow  the  railroad  companies  to  ignore  this  custom  would  be 
to  destroy  the  custom  itself."  Ratzer  v.  Railway  Co.,  64 
Minn.  245,  66  N.  W.  988,  58  Am.  St.  Rep.  530.  The  reasons 
for  this  rule  are  fully  considered  in  this  case,  and  as  a  result 
of  the  decisions  cited  therein  it  was  further  said:  ^^It  is 
hardly  necessary  to  cite  authorities  to  the  general  proposi- 
tion that,  when  a  bill  of  lading  is  outstanding,  the  railway 
company  delivers  the  goods  at  its  peril,  without  its  produc-* 
tion ;  ♦  ♦  ♦  and,  if  it  so  delivers  them  to  some  one  other 
than  the  bona  fide  holder  for  value  of  the  bill,  it  is  liable  to 
him  for  conversion  of  the  goods;*'  and  it  was  held  that  the 
carrier  was  estopped  from  showing  that  it  delivered  the  goods 
to  the  shipper,  who  had  assigned  the  bill  of  lading  at  an 
intermediate  point. 

Counsel  for  plaintiff  insist  that  this  decision  does  not  apply, 
for  the  reason  that  the  bill  of  lading  issued  in  this  case  was 
not  negotiable,  since  it  contained  a  provision  that  'Mn  order 
to  render  it  negotiable  the  property  shipped  thereunder  must 
be  consigned  to  order  of  owner  without  any  condition  or  form 
other  than  naming  of  the  party  to  be  notified  of  the  arrival 
of  property, "  with  other  provisions  that  would  impair  its 
negotiability  in  the  sense  in  which  that  character  would 
attach  to  ordinary  commercial  paper. 

We  have  recently  held  that,  as  between  parties  other  than 
the  carrier  and  the  true  owner  or  consignee  of  goods,  the  bill 
of  lading  is  prima  facie  evidence  of  title,  which  may  be  re- 
butted and  contradicted  by  evidence.  Bank  of  Litchfield  v. 
Elliott,  83  Minn.  469,  86  N.  W.  454.  But  as  between  the  car- 
rier and  the  person  entitled  to  receive  the  property  at  its 
hands  the  rule  laid  down  in  the  Ratzer  Case  has  not  been 
changed,  and  it  is  not  obvious,  in  view  of  the  usual  customs 
and  usages  of  the  commercial  world,  which  we  must  recognize 
and  enforce  so  far  as  lawful,  that  we  should  abrogate  or 
modify  the  effect  of  the  salutary  doctrine  there  laid  down. 
If  we  were  to  hold  upon  the  facts  in  this  case  that  the  actual 
consignee  of  goods  in  transit  could  divert  or  rightfully  demand 
possession  at  an  intermediate  point  without  the  production  of 
the  prima  facie  evidence  of  his  ownership,  or  some  assurance 
or  reasonable  proof  that  he  was  entitled  to  have  his  request 
complied  with,  we  would  deny  to  the  carrier  due  protection 
under  the  rule  we  have  already  adopted,  which  would  impose 
the  onerous  and  oppressive  burden  of  determining  the  owner- 
ship of  the  property  upon  which  it  must  act  at  its  peril; 
hence  it  follows  that  while  the  bill  of  lading  is  outstanding, 
and  the  effect  of  its  transfer  by  the  holder  conveys,  according 
to  commercial  usages  and  the  customs  of  the  country,  the  title 
to  the  property,  the  carrier  should  have  the  right  to  require 
its  production,  and  we  must  hold  that  this  is  a  prerequisite 
for  its  delivery  or  diversion.  Since  the  bill  of  lading  was  not 
in  this  case  produced,  although  requested  by  defendant,  and 
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no  other  evidence  of  ownership  furnished  the  carrier  than  that 
the  person  demanding  the  diversion  was  the  consignee,  this 
did  not  establish  his  right  to  have  the  goods  set  ofi. 

It  is  true  that  at  the  time  when  the  request  was  made  the 
plaintiff  did  not  have  the  bill  of  lading.  It  is  also  true  that  in 
the  ordinary  course  of  the  mails  he  could  not  have  had  it  at 
a  time  when  it  would  have  been  available.  But  this  was  bis 
misfortune,  against  which  the  court  cannot  relieve  him  with- 
out destroying  the  force  of  the  rule  we  have  established  in 
Ratzer  v.  Railway  Co.,  supra. 

We  might  in  this  connection,  however,  say  that  it  is  not 
probable  that  under  such  circumstances,  where  the  true 
owner  of  goods  shipped  furnishes  proper  assurance  and  evi- 
dence of  his  title,  and  offers  indemnity  to  the  carrier,  that  the 
latter  could  arbitrarily  refuse  to  act  upon  his  request.  When 
a  case  arises  where  the  bill  of  lading  is  not  in  the  hands  of  the 
consignee,  and  the  latter  is  legally  entitled  to  have  it,  and  he 
furnishes  evidence  of  such  right  with  suitable  protection  to 
the  carrier,  this  question  will  no  doubt  be  properly  met  and 
determined.  It  is  not  before  us  at  this  time,  for  upon  the 
evidence  and  findings  nothing  further  was  done  by  the  plain- 
tiff than  to  make  the  request  to  stop  the  goods  at  Devils  Lake, 
which  was  not  promised  by  the  carrier,  and  was  not  alone 
sufficient  to  impose  that  obligation  upon  the  defendant. 

The  order  appealed  from  is  reversed,  and  a  new  trial 
granted. 


Henry  Sonneborn  &  Co.  v  Southern  Ry.  Co. 

{Supreme  Court  o/ South  Carolina,  March  j/,  rgoj.) 

[44  S.  p.  Rep.  77.] 

Depositions. 

Where  a  notice  provides  for  the  taking  of  a  deposition  at  No.  21  Bank 
of  Baltimore  building,  it  is  complied  with  by  taking*  the  deposition  at 
the  office  of  S.,  No  21  Bank  of  Baltimore  building*,  the  objector  t>einf 
present  by  representative. 

Same — SignaturA  of  Witness 

Code  1902,  {  2881  et  seq.,  do  not  require  that  the  signature  of  the 
witness  be  identified,  other  than  by  the  certificate  of  the  notary  that 
he  had  sworn  and  examined  the  witness. 

Witnesses— Refreshing  Memory. 

Where  a  witness  had  testified  that  he  saw  the  samples  of  goods  sold, 
and  superintended  the  charging  of  the  same  at  the  time  they  were  far^ 
nished,  he  could  refresh  his  memory  as  to  the  value  of  the  sample  by  an 
inspection  of  the  books. 

Carriers — Special  Damage  for  Injuries  to  Baggage. 

In  an  action  against  a  railroad  company  for  putting  off  trunks  of  sam- 
ple clothing  at  a  station  during  a  severe  rain  without  protection,  under 
the  issue  of  willful  negligence  it  is  proper  to  show  special  damage. 

Evidence. 

One  who  has  had  experience  in  custom-made  clothing  may  testify 
as  to  the  injury  caused  by  rain,  though  he  has  never  seen  the  g^oods. 
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Duty  to  Protect  Passenger's  Baggage.* 

It  i»  the  duty  of  a  railroad  company  to  protect  the  baggag'e  of  its 
passengers,  while  in  its  custody,  from  exposure  to  rain,  by  the  exercise 
of  due  care. 

Same. 

If  there  be  any  neg'ligence  on  the  part  of  a  carrier  in  the  care  of  bag- 
gage in  leaving  it  exposed  to  the  rain,  the  carrier  cannot  escape  respon- 
sibility by  showing  that  the  act  of  God  was  the  cause  of  the  injury. 

Act  of  God — Definition. 

An  act  of  God  means  inevitable  accident,  without  the  intervention 
of  man  and  the  public  enemy. 

Aopeal  from  Common  Pleas  Circuit  Court  of  Fairfield 
County;  Watts,  Judge. 

Action  by  Henry  Sonneborn  &  Co.  against  the  Southern 
Railway  Company.  From  judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

C.  P.  Sanders,  for  appellant. 

J.  E.  McDonald,  for  respondents. 

JONES,  J.  The  appeal  in  this  case  is  from  a  judgment  on 
verdict  in  favor  of  plaintiffs  in  an  action  for  damages  alleged 
to  have  been  caused  by  defendant's  negligent  and  wanton  con- 
duct in  putting  off  its  train  in  Winnsboro,  S.  C,  lo  trunks  of 
sample  clothing  belonging  to  plaintiffs,  during  a  severe 
rain  and  without  any  protection,  whereby  the  samples  be- 
came wet  and  injured. 

I.  The  first  exception  assigns  error  in  admitting  the  deposi- 
tion of  Moses  S.  Sonneborn,  the  objections  thereto  being: 
(i)  That  it  was  taken  in  the  office  of  Shiver,  Bartlett  &  Co., 
instead  of  Tbos.  K.  LeBrou,  pursuant  to  the  notice ;  (2)  when 
it  appeared  that  the  signature  of  the  deposition  had  not  been 
witnessed  by  the  notary,  there  being  no  indentification  of  the 
signature  as  being  the  true  signature  of  the  witness  examined. 
These  objections  were  properly  overruled.  The  notice  was 
that  the  deposition  could  be  taken  before  Thomas  K.  Le  Brou, 
a  notary  public,  at  his  office.  No.  21  Bank  of  Baltimore  build- 
ing, in  the  city  of  Baltimore,  and  the  certificate  states  that  it 
was  taken  by  Thomas  K.  Le  Brou,  a  notary  public,  at  the 
office  of  Shiver,  Bartlett  &  Co.,  No.  21  Bank  of  Baltimore 
building,  Baltimore,  Md.  It  thus  appears  that  the  deposition 
Was  taken  at  the  place  noticed,  and  the  inference  is  that  the 
notary  mentioned  also  had  his  office  at  that  place.  Besides, 
this  defendant  was  present  by  representative  at  the  taking  of 
the  deposition. 

2.  With  reference  to  the  second  objection  as  to  the  identi- 
fication of  the  signature  of  the  deponent,  such  identification 
sufficiently  appears  by  the  certificate  of  the  notary  to  the 
effect  that  he  had  sworn  and  examined  the  witness  Moses  S. 
Sonneborn,  and  that  the  questions  and  answers  were  con- 
tained in  the  pages  constituting  the  deposition.  The  statute 
(section   2881   et  seq.,  Code  1902)   relating   to   such   deposi- 

*See  monograph  by  Mr.  Rose,  2  Am.  &  Eng.  R.  Gas.,  N.  S.,  1. 
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tions  does  not     require    any    other    identification   of  the 
deponent's  signature.     The  signature  purporting  to  be  that  of 
Moses  S.  Sonneborn,  and  attached  to  the  deposition  is   pre* 
sumptively  the  signature  of  the  witness  Moses  S.  Sonnebom, 
who  was  sworn  and  examined  by  the  officer  certifying  the 
deposition. 

3.  The  second  exception  alleges  error  in  allowing  question 
No.  28  of  the  deposition  of  the  witness  Sonnebom,  and  the 
answer  thereto,  when  it  appeared  that  the  witness  had  not 
made  the  entries  in  the  book,  nor  could  he  testify  to  the  fact 
contained  in  the  entry  in  the  books  from  his  own  knowledge. 
Interrogatory  No.  28,  and  the  ones  immediately  preceding, 
are  as  follows:  ^'26  Q.  Have  you  produced  the  book  of 
original  entry  containing  the  list  of  samples  taken  by  Mr. 
Browning  on  said  trip?  A.  I  have  done  so,  and  this  is  the 
book.  27  Q.  Is  that  the  book  of  original  entry?  A.  It  is. 
28  Q.  According  to  the  book  you  hold  in  your  hand,  what  is 
the  exact  value  of  the  samples  taken  by  Mr.  Browning  on 
said  trip?  A.  The  exact  value  as  to  loss  or  damage  with  re- 
spect to  the  salable  value  of  the  suits,  of  which  Mr.  Brown* 
ing  carried  the  sample  coats,  was  $2,341.24,  and  the  sample 
coats  which  he  carried  cost  more  than  half  the  cost  of  the 
suits;  but,  incase  of  loss  or  damage  to  the  coats,  it  also 
depreciates  the  cost  of  the  pants  and  vests."  The  witness- 
had  previously  testified  that  he  saw  the  samples  furnished  to 
Mr.  Browning,  the  ttaveling  agent,  and  that  he  superintended 
the  charging  of  the  same  at  the  time  they  were  furnished.  It 
thus  appears  that  the  grounds  of  objection  are  not  based  upon 
the  facts.  The  witness,  having  seen  the  samples  furnished  to 
the  agent,  and  superintending  the  charging  the  same  on  the 
books  kept  for  that  purpose,  could  certainly  refresh  bis 
memory  as  to  the  value  of  the  samples  by  an  inspection  of 
the  books.  State  v.  Collins,  15  S.  C.  376,  40  Am.  Rcp. 
697,  and  authorities  therein  mentioned. 

4.  The  third,  fourth,  fifth,  and  sixth  exceptions  charge  error 
in  allowing  the  witness  Browning  to  testify,  over  objection, 
as  to  loss  or  damage  with  respect  to  the  salable  value  of  the 
whole  suits  by  reason  of  the  injury  to  the  coats.  The  trunks 
contained  overcoats,  and  coats  forming  parts  of  full  suits,  bat 
the  vests  and  pants  of  such  suits  were  in  Baltimore  at  the 
time  of  the  injury.  The  objection  urged  to  this  testimony  is 
that  it  is  an  attempt  to  prove  special  damages  not  alleged  in 
the  complaint.  The  fifth  allegation  of  the  complaint  is  as 
follows:  ''(5)  That  upon  the  arrival  of  the  defendant's  said 
cars  at  the  town  of  Winnsboro,  on  which  the  plaintiffs'  sales- 
man and  agent  was  a  passenger  as  aforesaid,  the  defendant, 
by  its  agents,  servants,  and  employees,  recklessly,  carelessly, 
negligently,  willfully,  wantonly,  and  in  utter  and  willful  disre- 
gard of  the  rights  of  the  plaintiffs,  put  off  the  10  said  trunks 
of  clothing  samoles  upon  the  platform  of  its  passenger  station 
at  the  town  of  Winnsboro  during  a  very  hard  downpour  of 
rain;  and  then  and  there  recklessly,  carelessly,   willfully,  and 
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wantonly  neglected,  failed,  and  refused  to   move  said  trunks 
out  of  the  rain  and  put  them   in  its  baggage  room  or  other 
place  of  shelter,  or  to  cover  the  same  \vith  canvas  cloth,  as 
was  its  duty  in  the  circumstances,  in  order  that  the  samples 
in  said  trunks  might  be  kept  dry  and  uninjured   by   the  rain ; 
but,  on  the  contrary,  the  defendant  carelessly,  negligently, 
recklessly,  willfully,  and  wantonly  placed   and  turned  said 
trunks  with  their  ends  upward  instead  of  placing  them  down 
flat— in  which  first  position  the  rain  could   more  easily  run 
into  said  trunks  and  wet  contents  thereof — and  thus  allowed 
the  said  lo  trunks  of  sampler  belonging  to  plaintiffs  as  afore- 
said to  remain  unprotected  in  the  rain  and  weather  for  the 
space  of  one  hour,  whereby  the  said  samples  of  clothing  in 
said  trunks  were  thoroughly  wet  and  saturated   with  the  rain 
water,  and  were  thereby  damaged  and  injured  to  the  amount 
of  one  thousand  ($i,ooo)  dollars."     In  th^ case  of  Lipscomb 
V.  Tanner,  31  S.  C.  52,  9S.  E.  733,  the  court  said:    '*It  is  not 
always  easy  to  determine  whether  damage  is  or  is  not  special. 
The  cases  upon  the  subject  are  full  of  nice  distinctions.     We 
have  seen  no  clearer  definition  or  description  of  it   than  the 
following:    'The  general  allegation  of  damages  will  suftce  to 
let  in  proof  and  to  warrant  recovery   of  all  such  damages  as 
naturally  and  necessarily  result  from  the  unlawful  act  com- 
plained of;  the  law  implies  such  damages.     But  where  dam- 
ages do  not  necessarily  result  from  the  act  complained  of,  and 
consequently  are  not  implied  by  law,  the  plaintifi  must  state 
the  particular  damage  sustained  in  order  to   introduce  testi- 
mony in  regard  to  it;  the  rule  is  to  avoid  surprise,*  etc.     See 
S  Am.  &  Eng.  Ency.  Law,  49.  and  very  full  notes.'*     Such  is 
the  rule  established  by  the  decisions  in  this  state.     Alston  v. 
Huggins,   3   Brev.    185;  Rowand  v.  Bellinger,  3   Strob.  375; 
Loeb  V.  Mann,  39  S.  C.  468,   18  S.  E.    i ;  Mood  v.   Telegraph 
Co.,  40  S.  C.  528,  19  S.  E.  67;  Pearson  v.  Spartanburg  Co., 
SI  S.  C.  484,  29  S.  E.  193.     The   injury   alleged  in  the  com- 
plaint was  the  negligent  and  wanton  exposure  of  the  trunks  to 
the  rain,  whereby  the  samples  of  clothing  in  the  trunks  were 
wet  and  saturated  with  rain  water  and  damaged.     Considered 
with  reference  to  the  distinction   between   general  damages 
and  special  or  consequential  damages,   we  think  evidence  as 
to  damage  resulting  to  the  whole  suit,  parts  of  v.  hich  were  not 
in  the  trunk,  would  relate  to  special  damages.     With   respect 
to  actual,  or  compensatory,  or  general  damages,  the   highest 
measure  of  damages  that  could  be  awarded   under  the  com- 
plaint would  be  the  depreciation   in   the  value  of  the  coats, 
alone,  through  the  negligence   of  defendant.     But  the  com- 
plaint alleged,  also,  that  the  conduct  of  the  defendant  which 
caused  the  injury  was  wanton,  and  demanded  punitive  dam- 
ages.    In  view  of  this,  it  was  competent  for  plaintiffs  to  show 
not  only  general,  but  special,  and  even  remove,   damages  re- 
salting  to  them  from  defendant's  act,  with  a  view  to   enable 
the  jury  to  award  proper  punitive  damages  under  all  the  cir- 

8  R  R  R— 21 
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cumstances  of  the  case»  in  the  event  they  should  conclude  that 
defendant's  conduct  was  wanton.  Pickens  v.  R.  R.  Co.,  54 
S   C.  505,  62  S.  E.  567. 

5.  The  seventh  exception  complains  of  error  in  allowing 
the  witnesses  Owens  and  Kitchens  to  testify  as  to  the  effect 
generally  upon  custom-made  clothes  by  reason  of  the  canvas 
in  the  lining  of  the  coats  getting  wet,  when  these  witnesses 
had  not  seen  the  coats  in  question.  The  exception  is  not  sus- 
tained.  Previous  to  the  testimony  of  the  witnesses  it  had 
been  testified  that  the  clothes  in  question  were  custom-made, 
and  that  such  clothes  generally  have  a  buckram  or  canvas 
lining  between  the  inner  lining  and  the  outside,  which,  if  it 
gets  wet,  will  draw  up  and  put  the  coat  out  of  shape.  Owens 
had  been  a  clerk  in  a  dry  goods  store  handling  custom-made 
clothes  for  about  10  years,  and  Kitchens  had  been  in  the  mer- 
cantile business  an4  handling  such  clothing  for  about  30  years. 
Under  these  circumstances,  they  were  competent  as  experts 
to  testify  as  to  the  effect  the  wetting  of  the  canvas  in  such 
coats  would  have. 

6.  The  eighth  exception  imputes  error  as  follows:  **In  re- 
fusing; to  allow  the  witness  Skinner  to  testify  and  state  why 
the  railway  company  had  not  taken  extra  precautions  to  avoid 
trunks  and  baggage  getting  wet  previous  to  this. '  It  being 
respectfully  submitted  that  it  was  both  relevant  and  competent 
to  prove  that,  in  view  of  there  being  an  unprecedented  rain- 
fall, something  beyond  the  experience  of  people  of  ordinary 
prudence,  the  company  was  not  to  be  held  responsible  for  not 
taking  extra  precautions  to  prevent  injury,  and  was  in  re- 
sponse to  the  facts  brought  out  by  the  plaintiffs  on  the  cross- 
examination  of  defendant's  witness  as  to  the  absence  of  a 
canvas  covering,  and  would  have  tended  to  negative  the  idea 
of  negligence  in  not  having  such  canvas  on  hand.*'  The  testi- 
mony was  properly  excluded,  because  it  would  have  been 
merely  the  opinion  of  the  witness,  and  that,  too,  upon  an 
irrelevant  matter.  It  had  already  been  shown  that  the  trunks 
had  been  left  exposed  to  a  very  heavy  rain,  and  the  question 
was  as  to  the  duty  of  the  defendant  company  under  such  cir- 
cumstances to  protect  the  trunks  by  placing  them  under  shelter 
or  covering  at  the  time  of  the  injury.  As  it  is  the  duty  of  a 
railroad  company  to  protect  the  baggage  of  its  passengers, 
while  in  its  custody,  from  exposure  to  rain,  by  the  exercise  of 
the  care  due  under  the  circumstances,  we  do  not  see  how  its 
failure  to  exercise  proper  precautions  in  that  regard  in  the 
past  would  tend  to  excuse  or  negative  an  inference  of  negli- 
gence in  the  present  instance.  Negligence  does  not  cease  to 
be  negligence  when  it  is  customary. 

Appellant's  ninth  exception  is  as  follows:  ''In  refusing  to 
charge  defendant's  sixth  request,  to  wit:  'Where  baggage  is 
injured,  it  is  the  duty  of  the  passenger  after  the  baggage  is 
delivered  to  him  to  do  all  he  can  to  lessen  the  damage;  and  if 
he  fails  to  do  this,  and  by  reason  of  such  failure  the  damage  is 
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increased,  then  for  this  the  railroad  is  not  held  responsible.' 
The  error  being  that,  in  refusing  this  request,  his  honor 
allowed  the  jury  to  estimate  and  give  as  damages  any  injury 
that  mi^ht  have  been  done  to  the  clothing  by  reason  of  the 
failure  of  plaintiffs  or  their  agent  to  take  care  of  them  after 
they  had  been  delivered  to  them  by  the  railroad. ' '  This  ex- 
ception is  not  well  taken,  for  an  inspection  of  the  record 
shows  that  the  charge  of  the  judge  v^ras  all  that  appellant 
could  properly  require  in  that  connection.  The  case  shows 
that,  in  response  to  appellant's  requests  to  charge,  the  jury 
were  instructed  as  follows :  '*  I  refuse  to  charge  you  that,  in 
:hat  language ;  but  I  have  already  told  you  that  if  you  believe 
:he  railroad  was  careless  and  negligent,  and  that  was  the 
:ause,  the  direct  and  proximate  cause,  of  the  damage  to  the 
plaintiff,  if  he  sustained  any  at  all,  then  the  plaintifi  would  be 
entitled  to  recover  damages  as  they  sustained  by  reason  of  the 
:arelessness  and  negligence  of  the  railroad  in  injuring  them,  if 
'ou  think  the  railroad  did  carelessly  and  negligently  injure 
he  property  of  the  plaintiffs.*' 

7.  The  tenth  and  last  exception  assigns  error  as  follows: 
'In  refusing  to  charge  defendant's  ninth  request,  to  wit: 
If  an  injury  is  caused  by  an  unprecedented  rainifall,  such 
s  ordinary  human  foresight  and  prudence  could  not  foresee, 
hen  such  injury  is  caused  by  an  act  of  God,  for  which  the 
ailroad  is  not  to  be  held  responsible.'  The  error  being,  it  is 
espectfully  submitted:  (a)  In  refusing  to  define  what  is  an 
ct  of  God.  (b)  In  leaving  it  to  the  jury  to  say  whether  an 
nprecedentpd  rainfall,  such  as  ordinary  human  foresight  and 
rudence  could  not  foresee,  was  or  was  not  an  act  of  God. 
:)  In  holding  substantially  that  this  was  a  question  of  fact 
)r  the  jury,  instead  of  holding  it  to  be  a  question  of  law  for 
le  court."  The  judge  had  already  charged  that  a  railroad 
Dmpany  is  not  liable  for  such  damage  to  goods  in  its  custody 
Y  an  act  of  God,  and  so  stated  in  refusing  the  above  request 
I  the  language  proposed.  The  request  was  properly  refused 
t  that  form,  because  it  failed  to  exclude  all  human  agency  as 
co-operating  cause.     The  correct  rule  is  thus  stated  in  Slater 

R.  R.  Co.,  29  S.  C.  loi,  6  S.  E.  936:  ** Where  an  act  of 
od  causes  injury  to  property  in  the  hands  of  a  common  car- 
er, and  such  act  is  the  sole  cause  of  such  injury,  then  the 
roof  of  this  fact  is  a  perfect  shield.  But  if  there  be  any  neg- 
g:ence  on  the  part  of  the  carrier,  which  if  it  had  not  been 
resent  the  injury  would  not  have  happened,  notwithstanding 
le  act  of  God,  the  carrier  cannot  escape  responsibility,  and 
le  onus  is  upon  the  earner  to  show  not  only  that  the  act  of 
od  was  the  cause,  but  that  it  was  the  entire  cause,  because 

is  only  when  the  act  of  God  is  the  entire  cause  that  the 
irrier  can  be  shielded. "  An  act  of  God  means ''inevitable 
:cident,  without  the  intervention  of  man  and  the  public 
leraies."     2  Kent  Comm.  p.  597. 

The  judgment  of  the  circuit  court  is  affirmed. 
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{Supreme  Court  of  Louisiana^   March  i6t  190J.) 

[34  So.  Rep.  575  ] 

Separation  of  White  and  Colored  Pastengert— Constitutionality  or 
Statute.* 
It  was  competent  for  the  General  Assembly  to  require  street  railway 
companies  to  provide  separate  but  equal  accommodations  for  white  and 
colored  passengers  uBing  their  cars,  and  to  enforce  same  by  penalties- 
imposed  upon  the  officers  of  such  companies  in  case  of  their  neglect  of 
this  legal  duty. 

Same — Same. 

It  is  held  this  requirement  is  not  so  closely  connected  with  other  pro* 
visions  of  the  statute  (Act  No.  64,  p.  89**  Acts  1902)  that  the  same  may 
not  be  operated  independently  of  the  other  ptovisions,  nor  so  related  in 
substance  and  object  with  the  other  proviaions  that  it  is- impossible  to 
suppose  the  Legislature  would  have  enacted  the  one  without  the  other. 

Same — Same. 

The  third  section  of  the  statute  (Act  No.  64,  p.  90,  Acts  1902),  which 
imposes  a  minimum  fine  of  one  hundred  dollars  for  failure  to  provide 
separate  accommodations,  but  which  neglects  to  name  a  maximum  fine. 
is  helped  out  in  the  latter  particular  by  section  982  of  the  Revised 
Statutes  of  1876,  and  the  two,  together,  are  he/d  sufficient  to  save  the 
statute  from  being  obnoxious  to  article  155  of  the  Constitution. 

Breaux  and  Monroe,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Second  City  Criminal  Court,  City  of  New 
Orleans;  Auguste  M.  Aucoin,  Judge. 

H.  H.  Pearson,  Jr.,  and  others  were  charged  with  violating 
the  laws  relating  to  the  separation  of  the  white  and  colored 
races  in  street  cars.  A  demurrer  was  sustained,  and  the  state 
appeals.     Reversed. 

Walter  Guion,  Atty.  Gen.,  and  J.  Ward  Gurley,  Dist.  Atty., 
J.  H.  Ferguson,  Asst.  Dist.  Atty.  (Lewis  Guion,  of  counsel),, 
for  the  State. 

Adams  &  Otero  and  Lawrence  0*Donnell,  for  appellee  H. 
H.  Pearson,  Jr. 

BLANCHARD,  J.  In  November,  1902,  an  officer  of  the 
police  force  of  the  City  of  New  Orleans  appeared  before  the 
Judge  of  the  Second  City  Criminal  Court  and  made  affidavit 
charging  H.  H.  Pearson,  Jr.,  C.  H.  Ledlie,  Jos.  H.  De Grange 
and  John  G.  Woods,  who  are  described  in  the  body  of  the 
affidavit  as  being ''of  the  New  Orleans  Railway  Company/* 
with  violating  section  i  of  Act  No.  64,  p.  89,  of  Acts  1902,  in 
that  they  failed  to  provide  wire  or  wooden  screens  to  separate 
the  white  and  colored  races  in  the  cars  of  the  company — men* 
tioning  time,  street,  number  of  car,  etc. 

At  the  head  of  the  affidavit  this  caption  is  given  to  that 
document: — ''The  State  v.  H.  H.  Pearson   Jr.,  Prest.,  C.  H. 

*As  to  the  constitutionality  of  such  statutes,  see  foot-note  appended 
to  Chesapeake  &  O.  R.  Co.  v.  Commonwealth  (Ky.),  14  Am.  A  Eng.  R. 
Cas.,  N.  S.,508. 
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Ledlie,  ist  Vice  Prest.,  Jos.  H.  De  Grange,  2nd  Vice  Prest, 
Jno.  G.  Woods,  Gen'l  Manager" — from  which  we  learn  that 
the  parties  accused  hold,  respectively,  in  the  New  Orleans 
Railway  Company  the  positions  of  President,  ist  Vice  Presi- 
dent, 2nd  Vice  President  and  General  Manager  of  that  cor- 
poration, which  owns  and  operates  a  line  of  street  railway  in 
the  City  of  New  Orleans. 

The  parties  were  arrested  and  brought  before  the  Second 
City  Criminal  Court.  They  were  arraigned  and  pleaded  not 
guilty,  reserving  the  right  to,  later,  withdraw  this  plea  and 
file  such  exceptions  or  demurrers  as  they  might  deem  proper. 
Whereupon  they  were  released  on  bond. 

Later,  one  of  them,  H.  H.  Pearson,  Jr.,  the  President  of 
the  Company,  appeared  and,  first  withdrawing  his  plea  of 
not  guilty,  demurred  to  the  affidavit,  alleging  that  the  matters 
therein  contained  are  not  sufficient  in  law  to  require  him  to 
answer  the  same. 

The  demurrer  then  avers  the  unconstitutionality  of  Act 
No.  64,  p.  89.  of  Acts  1902. 

It  is  set  out,  in  substance,  that  the  first  and  second  sections 
of  the  Act  seek  to  delegate  to  the  officers  of  street  railway 
companies,  carrying  passengers  in  cars,  the  power  and  duty 
of  determining  and  declaring  the  races  to  which  passengers 
belong,  and  assigning  them  to  seats  set  aside  for  white  or 
colored  people  according  as  to  how  the  decision  may  be  as  to 
racial  distinction.  And  it  is  charged  that  this  is  in  viola- 
tion of  article  84  of  the  Constitution,  Which  vests  the  judicial 
power  of  the  State  alone  in  certain  courts  named  and  author- 
ized, and  also  in  disregard  of  article  96  of  the  Constitution, 
which  prohibits  conferring  judicial  powers  upon  any  officer 
3ther  than  the  judges  of  the  courts  named  in  article  84,  ex- 
cept as  committing  magistrates  in  criminal  cases  and  such  as 
nay  be  necessary  in  towns  and  cities  for  the  enforcement  of 
nunicipal  ordinances. 

It  is  further  set  out,  in  substance,  that  the  General 
\ssembly,  in  enacting  the  third  section  of  the  Act  of  1902, 
vhich  makes  the  offense  with  which  defendant  Pearson  is 
charged  a  misdemeanor,  failed  to  fix  a  maximum  and  minimum 
3enalty  as  required  by  article  155  of  the  Constitution;  and 
hat  the  section,  in  respect  to  the  penalties  fixed,  is  so  uncer- 
ain,  indefinite  and  indeterminate  that  the  same  is  not  suscep- 
:ible  of  being  carried  into  execution  and  does  not  permit  of 
my  satisfactory  determination  as  to  the  court  vested  with  ju- 
'isdiction  for  the  trial  of  offenders  against  the  provisions  of 
^he  statute. 

The  trial  court  sustained  the  demurrer  and  ordered  the 
accused  discharged. 

The  State  appeal^,  and  the  appeal  finds  lodgment  in  this 
^urt  under  the  provision  of  the  organic  law  which  vests  the 
Court  with  appellate  jurisdiction  in  all  cases  where  a  law  of 
the  State  is  declared   unconstitutional,  and  orders  that  the 
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appeal  on  the  law  and  the  facts  in  such  cases  shall  be  directly 
to  this  tribunal  from  the  court  in  which  the  case  originated. 

Ruling — The  legislation  known  as  Act  64,  p.  89,  of  Acts 
1902,  under  which  the  appellee  was  proceeded  against,  is  not 
new  in  Louisiana. 

In  i8qo,    by  Act  No.  iii,  p.  152,  of  that  year,  similar  legis- 
lation was  enacted  applicable  to  railway  companies  trans- 
.  porting  passengers  for  hire  within  the  limits  of  the  State. 

The  Act  of  1902  does  nothing  more  than  make  the  legisla- 
tion of  the  earlier  Act  applicable  to  street  railways  operating 
car  lines  within  the  State — the  former  act  having  specially 
excluded  street  railroads. 

In  Ex  parte  Plessy,  45  La.  Ann.  80,  11  South.  948,  18  L.  R. 
A.  639,  the  constitutionality  of  the  Act  of  1890  was  challenged, 
the  question  there  presented  being  whether  a  statute  requir- 
ing railroads  to  furnish  separate  but  equal  accommodations 
for  the  two  races  and  requiring  passengers  traveling  from  one 
point  in  the  State  to  another  to  confine  themselves  to  the 
accommodations  provided  for  the  racef  to  which  they  belong, 
violated  the  thirteenth  and  fourteenth  Amendments  to  the 
Constitution  of  the  United  States. 

This  Court  held  it  did  not  and  sustained  the  statute  against 
the  attack  there  made  upon  it. 

Whereupon  Plessy  took  the  case  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  which  tribunal  a£Brmed 
the  judgment  of  this  Court.  See  Plessy  v.  Ferguson,  163  U. 
S.  537,  16  Sup.  Ct.  1138,  41  L.  Ed.  256. 

While  it  was  not  distinctly  put  at  issue  in  the  Plessy  Case 
that  the  statute  attacked  sought  to  delegate  to  o£Bcers  of  rail- 
way companies  the  power  and  duty  of  determining  and  declar- 
ing the  race  to  which  passengers  belong,  and  assigning  them 
to  seats  set  aside  for  white  or  colored  people  according  as  to 
how  the  decision  might  be  as  to  racial  distinction,  the  ques- 
tion was  raised,  at  least  incidentally,  and  engaged  the  atten- 
tion of  Mr.   Justice  Fenner,  the  organ  of  the  Court. 

After  stating  (Ex  parte  Plessy,  45  La.  Ann.  88,  11  South. 
948.  18  L.  R.  A.  639)  that  the  petitioner  (Plessy)  claimed  the 
statute  vested  the  ofiBcers  of  the  railway  company  with  a 
judicial  power  to  determine  the  race  to  which  the  passenger 
belongs,  he  dismissed  the  contention  with  the  observation 
that  :— 

^'The  discretion  vested  in  the  ofiBcer  to  decide  primarily 
the  coach  to  which  each  passenger  by  race  belongs  is  only 
that  necessary  discretion  attending  every  imposition  of  a 
duty,  to  determine  whether  the  occasion  exists  which  calls 
for  its  exercise.*' 

We  do  not  now  feel  called  upon  to  go  any  further  into  the 
examination  and  discussion  of  that  question,  for  it  is  not  con* 
sidered  properly  raised  in  the  instant  case. 

Here  the  only  charge  against  the  appellee  is  that  he  vio- 
lated that  portion^  of  section   i  of  Act  No.  64,  p.  89,  of  Acts 
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1902,  requiring  the  erection  of  screen  partitions  in  cars  for 
the  separation  of  the  races* 

The  section  in  question  is  as  follows : — 

'That  all  street  railway  companies  carrying  passengers  in 
their  cars  in  this  State  shall  provide  equal  but  separate 
accommodations  for  the  white  and  colored  races  by  providing 
two  or  more  cars,  or  by  dividing  their  cars  by  wooden  or  wire 
screen  partitions,  so  as  to  secure  separate  accommodations 
for  the  white  and  colored  races.  No  person  or  persons  shall 
be  permitted  to  occupy  seats  in  cars  or  compartments  other 
than  the  ones  assigned  to  them  on  account  of  the  race  they 
belong  to.'* 

There  are  here  two  distinct  propositions.  One  is  the  re- 
quirement that  street  railway  companies  shall  provide  equal 
but  separate  accommodations  for  the  white  and  colored  races, 
either  by  separate  cars,  or  by  means  of  partitions  erected  in 
the  same  car.  The  other  is  that  persons  are  not  to  be  per- 
mitted to  occupy  seats  in  cars  other  than  those  set  apart  for 
them  on  account  of  the  race  to  which  they  belong. 

This  proceeding  arises  under  the  first  proposition  and  is 
taken  against  the  appellee  solely  because  the  company  of 
which  he  is  president  failed  to  provide  separate  accommoda- 
tions for  the  white  and  colored  races,  as  the  statute  com- 
mands. 

He  is  not  being  prosecuted  for  permitting  a  colored  person 

0  occupy  a  seat  in  a  car  or  compartment  allotted  to  white 
)eople,  nor  for  permitting  a  white  person  to  occupy  a  seat  in 

1  car  or  compartment  allotted  to  colored  people. 

Nor  is  he  being  prosecuted  for  failing  to  assign  a  passenger 
0  the  car  or  compartment  set  apart  for  the  race  to  which  he 
the  appellee)  should  decide  the  passenger  belonged,  as  is  the 
equirement  of  section  2  of  the  Act. 

It  will  be  time  enough  to  meet  and  decide  those  questions 
/hen  cases  come  here  directly  involving  the  same.  **It  is 
oth  more  proper  and  more  respectful  to  a  co-ordinate 
epartment,"  declares  Mr.  Cooley  in  his  work  on  Constitu- 
ional  Limitations  (4th  Ed.)  p.  198,  'Uo  discuss  constitutional 
uestions  only  when  that  is  the  very  lis  mota.'* 

The  first  section  of  the  Act  required  the  appellee  to  provide 
sparate  accommodations  for  the  races  and  the  third  section 
iflicts  a  putiishment  for  his  failure  to  do  so.  The  portions  of 
lose  sections,  relating  to  his  failure  to  provide  separate 
ccommodations  and  visiting  a  penalty  upon  him  for  not 
oing  so,  are   alone  involved  in  the  case  now  before  us. 

If  he  had  provided  the  separate  accommodations  required 
y  the  statute,  it  is  to  be  presumed  persons  of  the  white  race 
'ould,  without  further  action  on  his  part,  or  that  of  his  em- 
ployees, have  taken  seats  in  the  cars  or  compartments  allotted 
o  them,  and  those  of  the  colored  race  would  have  taken  seats 
n  the  car  or  compartment  allotted  to  them. 

The  law  commands  this  separation  of  the  races  in  street 
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cars  and  the  presumption  is  not  authorized  that  people  of 
either  race  will  disobey  the  law,  or  that  they  will  have  to  be 
coerced  into  obeying  it  by  something  done  or  threatened  to 
be  done  at  the  time  by  the  officials  in  charge  of  the  car. 

But  for  fear  some  persons  of  either  race  might  fail  in  their 
obedience  to  the  law  of  separation,  the  second  section  of  the 
Act  punishes  by  fine  or  imprisonment  any  passenger  who 
disobeys  it  by  insisting  on  going  into  a  car  or  compartment  to 
which  by  race  he  or  she  does  not  belong. 

In  view  of  the  penalty  thus  provided,  it  is  all  the  more  to 
be  presumed  that,  had  the  appellee  not  failed  in  his  dnty  of 
providing  separate  accommodations,  persons  of  the  two  races 
would,  without  further  action  on  his  part,  or  that  of  his  em- 
ployees on  the  cars,  have  taken  the  seats  separately  assigned 
them  by  the  law. 

All  of  which  goes  to  establish  that  those  sections  or  por- 
tions of  the  statute  requiring  separate  accommodations  for  the 
two  races,  and  inflicting  a  penalty  on  railway  officials  for  fail- 
ing to  do  this,  and  commanding  people  of  the  two  races  to 
use  and  occupy  separately  the  cars  or  compartments  set  apart 
for  each  race,  and  inflicting  a  penalty  for  willful  disobedience, 
may  well  stand  and  be  executed  independent  of  those  other 
portions  of  the  law  which,  in  the  opinion  of  the  learned 
counsel  for  the  appellee,  are  infirm,  constitutionally,  in  that 
they  delegate  to  officials  of  street  railway  companies  the 
power  and  duty  of  primarily  determining  and  declaring  the 
race  to  which  a  given  passenger  may  belong,  and,  by  reason 
of  such  decision,  assigning  such  passenger  to  a  seat  in  the  car 
or  compartment  set  apart  for  people  of  his  or  her  race. 

It  was  competent  for  the  General  Assembly  to  have  enacted 
a  statute  requiring  alone,  at  the  hands  of  street  railwav  com- 
panies in  the  State,-  provision  for  the  separate  though  equal 
accommodation  of  the  races  and  inflicting  a  penalty  upon  the 
officers  of  such  companies  for  failure  to  do  this. 

It  does  not  matter,  for  the  purpose  of  this  discussion,  that, 
in  the  statute,  along  with  this,  they  put  other  provisions  and 
requirements.  Eliminate  these  other  requirements,  if  yon 
will,  and  what  is  left  is  complete  in  itself  and  susceptible  of 
operation  and  fulfillment  without  the  other. 

To  put  it  in  a  difierent  way,  one  of  the  main  intents  of  the 
statute  was  that  street  railway  companies  should  provide 
separate  accommodations  for  the  races.  This  is  complete  in 
itself,  as  far  as  it  goes,  and  capable  of  being  executed  wholly 
independent  of  those  portions  of  the  statute  which  require 
officials  of  the  companies  to  decide  upon  the  race  to  which  a 
passenger  belongs  and  assign  him,  in  accordance  with  such 
decision,  to  a  compartment  set  apart  for  people  of  that  race, 
with  power  to  enforce  the  assignment  or  compel  the  passenger 
to  leave  the  car. 

Nor  are  we  quite  prepared  to  presume  the  LegisUtore 
could  not  have  passed  the  one  without  the  other.     See  Moore 
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V.  City  of  New  Orleans,  32  La.  Ann.  742,  743 ;  Cooley,  Const. 
Law,  178. 

Is  the  third  section  of  the  Act  of  1902  obnoxious  to  article 
155  of  the  Constitution — is  the  next  question  to  engage  our 
attention. 
That  article  reads: — 

^The  General  Assembly  shall  grade  all  misdemeanors  and 
minor  offenses  against  the  State,  and  shall  fix  the  minimum 
and  maximum  penalties  therefor." 

That  portion  of  section  3  of  the  Act  of  1902  which  is  perti- 
nent here  is  the  following: — 

**A11  officers  and  directors  of  street  railway  companies  that 
shall  refuse  or  neglect  to  comply  with  the  provisions  and  re- 
quirements of  this  act  shall  be  deemed  guilty  of  misdemeanor, 
and  shall,  upon  conviction  before  any  court  of  competent 
jurisdiction,  be  fined  not  less  than  one  hundred  dollars,  or  be 
imprisoned  in  the  parish  jail  not  less  than  sixty  days  and  not 
more  than  six  months." 

It  will  be  observed  that  so  far  as  the  alternative  penalty  of 
imprisonment  is  concerned  a  minimum  and  maximum  Of 
punishment  is  fixed. 

The  contention  of  the  appellee  is  that  in  not  fixing  a  maxi- 
mum for  the  fine  imposed,    and  the  section  leaving  it   discre- 
tionary with  the  judge  to  fine  or  imprison — one  or  the  other, 
not  both — the  Constitution  is  violated,  the  part  of  the  section 
quoted  is  void,  and  no  penalty  at  all  under  it  can  be  imposed. 
Article  155  of  the  Constitution  of  1898  is  new,  in  the  sense 
that  it  is  not  found  in  the  preceding  Constitutions  of  the  State. 
Up  to  the  time  of  the  enactment  of  Act   No.  64,  p.  89,  of 
Acts  1902,  which  statute  was  approved  by  the  Governor  June 
26,  1902,  the  General  Assembly  had,  pursuant  to  the  direction 
of  article  15.S,  passed  no  law  grading  misdemeanors  and  minor 
oSenses  against  the  State  and  fixing  minimum  and  maximum 
penalties  therefor. 

There  was,  therefore,  at  the  time  no  act  of  the  Legislature 
specifically  carrying  into  effect  article  155. 
Subsequently  a  statute  was  enacted  the  title  of  which  is : — 
'*An  Act  to  grade  misdemeanors  and  minor  offenses  against 
the  State  and  to  fix  the  minimum  and  maximum  penalties 
therefor,  in  accordance  with  the  direction  to  the  General 
Assembly  contained  in  article  155  of  the  Constitution." 

This  is  known  as  Act  No.  107,  p.  161,  of  Acts  1902,  and  it 
was  approved  by  the  Governor  July  7,  1902. 

It  does  not  go  any  further  than  grading  certain  misde- 
meanors and  minor  offenses  therein  named  and  fixing 
minimum  and  maximum  penalties  therefor.  It  contains  no 
general  clause  applicable  to  misdemeanors  and  minor  offenses 
generally,  other  than  those  named,  and  fixing  a  minimum  and 
maximum  penalty  therefor,  which  should  apply,  as  the  law 
governing,  in  cases  where  the  Legislature,  in  acts  already 
passed  or  thereafter  to  be  passed,  failed  to  fix  the   minimum 
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and  maximum  penalties,  or  failed  in  respect  to  either,  for 
the  minor  offenses  described  and  punished  in  such  acts. 

On  the  state  of  the  case  as  iust  here  presented,  two  con- 
tentions arise.  One  on  part  of  the  appellee  that  the  latter 
clause  of  article  155,  to-wit: — ''and  shall  fix  the  minimum  and 
maximum  penalties  therefor,"  is  mandatory,  and  the  Legis- 
lature, in  enacting  the  third  section  of  the  Act  of  1902,  should 
have  observed  its  command ;  that  right  then  and  there  that 
part  of  the  article  could  and  should  have  been  carried  into 
effect  by  fixing  a  minimum  and  maximum  penalty  for  the 
misdemeanor  denounced,  and  a  failure  to  do  so  contravenes 
the  organic  law. 

The  other  contention,  made  on  part  of  the  State,  is  that 
the  framers  of  the  Constitution  of  1898  were  careful  to  pro- 
vide against  the  repeal  of  existing  laws,  not  inconsistent  with 
its  provisions,  and  did  so  in  article  325  where  it  declared 
that  :— 

''All  laws  in  force  in  this  State,  at  the  time  of  the  adoption 
of  this  Constitution,  not  inconsistent  therewith,  and  constitu- 
tional when  enacted,  shall  remain  in  full  force  and  effect  until 
altered  or  repealed  by  the  General  Assembly,  or  until  they 
expire  by  their  own  limitation." 

That  at  the  time  of  the  adoption  of  the  Constitution  of 
1898  there  was  a  law,  not  inconsistent  with  its  provisions,  nor 
since  altered  or  repealed,  and,  therefore,  remaining  in  force, 
which  is  applicable  to  article  155  and  its  commands  in  all 
cases  where  the  Legislature,  in  enacting  a  statute  making 
something  described  therein  a  misdemeanor  and  providing  a 
penalty  therefor,  fails  to  fix  the  minimum  and  maximum 
punishment;  and  that  under  such  pre-existing  law,  in  connec- 
tion with  the  third  section  of  the  Act  of  1902,  the  appellee 
may  be  sentenced,  if  found  guilty,  without  violating  article 

155. 
The  law  referred  to  is  section  982  of  the   Revised  Statutes 

1876  and  reads  as  follows: — 

"Wherever  the  punishments  of  fine  and  imprisonment  are 
left  by  law  at  the  discretion  of  any  court,  the  fine  shall  not 
exceed  one  thousand  dollars,  nor  the  imprisonment  two 
years." 

Here,  it  is  urged,  is  a  law  which  meets  just  such  cases,  as 
the  present  one,  of  omission  qn  part  of  the  Legislature  to  fix 
a  maximum  penalty  for  offenses  denounced  and  punished,  and 
there  being  such  a  law  in  force  when  the  statute  of  1902  was 
enacted,  it  has  the  effect  of  saving  the  Act,  in  the  particular 
mentioned,  from  the  anathema  of  unconstitutionality  hurled 
at  it. 

If  the  law  embodied  in  Rev.  St.  1876,  §  982,  had  been 
enacted  since  the  adoption  of  the  Constitution  of  1898,  would 
it  have  the  effect  of  saving  that  part  of  the  third  section  of 
the  act  of  1902  under  discussion  from  unconstitutionality. 

We  must  hold  it  would,  for  it  would  be  a  general  statute 
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fixiog  the  maximum  punishment  for  offenses,  which  otherwise 
would  be  left  to  the  discretion  of  the  trial  court — something, 
in  the  case  of  misdemeanors,  the  Constitution  commands,  in 
its  article  155,  shall  not  be  done. 

It  was  competent  for  the  Legislature  to  have  written  in  the 
third  section  of  the.  Act  of  1902  that  the  fine  imposed  shall  not 
exceed  one  thousand  dollars.  It  could  have  made  the  clause 
under  discussion  read : — ''shall,  upon  conviction  before  any 
court  of  competent  jurisdiction,  be  fined  not  less  than  one 
hundred  dollars  and  not  more  than  one  thousand  dollars,'' 
instead  of  stopping,  as  it  did,  with  the  imposition  of  a  fine  ''not 
less  than  one  hundred  dollars." 

If  this  be  so,  then  it  was  not  absolutely  necessary  (unless 
the  Legislature  desired  to  make  the  maximum  fine  less  than 
one  thousand  dollars)  to  add  the  words: — "and  not  more  than 
one  thousand  dollars,"  since,  by  general  statute  already  ex- 
isting, that  maximum  of  fine  was  fixed  for  offenses  in  all  cases 
where  the  particular  statute,  making  the  thing  done  or  not 
done  an  offense  and  providing  for  its  punishment,  left  the 
maximum  fine  unnamed. 

If,  then,  the  law  embodied  in  Rev.  St.  1876,  §  982,  would 
suffice  to  save  the  pertinent  part  of  the  Act  of  1902  from  un- 
constitutionality had  it  been  enacted  since  the  adoption  of  the 
Constitution  of  1898,  the  question  recurs  whether  Rev.  St. 
1876,  §  982,  has  an  equal  effect  to  do  this  though  it  be  a  stat- 
ute antedating  in  enactment  the  adoption  of  the  Constitution 
of  1898. 

This  cannot  be  doubted  in  view  of  the  first  declaration  of 
article  325  of  that  Constitution  heretofore  referred  to  and 
quoted. 

We  find  no  inconsistency  between  the  law  as  found  in  the  sec- 
tion of  the  Revised  Statutes  and  article  155  of  the  Constitution. 
But  even  if  there  were,  in  view  of  the  third  declaration  of 
article  325  of  the  Constitution,  such  inconsistency  would  not 
avail,  for  the  present  and  until  the  Legislature  acted,  to  ren- 
der the  section  of  the  Revised  Statutes  inoperative. 

The  third  declaration  of  article  325  is: — 

''The  provisions  of  all  laws,  which  are  inconsistent  with 
this  Constitution,  shall  cease  upon  its  adoption,  except  that  all 
laws  which  are  inconsistent  with  such  provisions  of  this  Con- 
stitution as  require  legislation  to  enforce  them,  shall  remain 
in  full  force  and  effect  until  such  legislation  is  had." 

The  most  cursory  reading  of  article  155  of  the  Constitution 
shows  that  its  provisions  require  legislation  to  enforce  them, 
[t  is  left  for  the  Legislature  to  do  by  general  act,  or  in  each 
particular  act  it  may  pass  relating  to  misdemeanors,  what  the 
latter  clause  of  the  article  commands,  viz. : — fix  the  minimum 
md  maximum  penalties  for  such  offenses. 

But,  in  any  event,  legislation  is  necessary. 

The  article  does  not  direct  that  the  General  Assembly,  in 
enacting  each  particular  law  relating  to  misdemeanors  shall. 
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in  such  act,  fix  the  minimum  and  maximum  penalties  there- 
for. If  it  did,  such  direction — being  a  mere  command — 
would  undoubtedly  be  self-acting. 

It  directs  the  grading  of  misdemeanors  and  minor  offenses 
and  the  fixing  of  minimum  and  maximum  penalties  therefor. 

The  first  part  of  the  article  is  unquestionably  merely 
directory.  The  latter  part  may  be  mandatory.  But  if 
mandatory,  it  may  be  done  by  general  statute  and  we  find 
such  a  general  statute  in  force  limiting  maximum  fines,  while 
the  particular  statute  under  which  appellee  is  being  proceeded 
against  limits  the  minimum  fine  assessable  against  him.  As 
we  have  seen  Act  No.  107,  p.  161,  of  Acts  1902,  purporting  to 
carry  article  1^5  into  effect,  really  does  so  as  to  certain  minor 
offenses  only,  and  the  said  Act,  by  its  thirteenth  section,  leaves 
unrepealed  laws  not  inconsistent  with  it.  Section  982,  Rev. 
St.  1876,    is  not  inconsistent  with  it. 

We  hold  that  section  982  and  the  statute  under  which 
the  appellee  is  being  prosecuted,  taken  together,  meet 
the  requirement  of  article  1^5  of  the  Constitution,  and  lift 
that  portion  of  the  third  section  of  the  statute,  under  discus- 
sion, out  of  the ''slough  of  despond*' — i.  e.,  unconstitu- 
tionality. 

The  last  contention  of  the  appellee  is  that  the  third  section 
of  the  Act,  in  respect  to  the  penalties  fixed,  is  so  uncertain, 
indefinite  and  indeterminate  that  the  same  is  not  susceptible 
of  being  carried  into  execution  and  does  not  permit  of  any 
satisfactory  determination  as  to  the  court  vested  with  juris- 
diction. 

This  is  in  the  nature  of  a  plea  to  the  jurisdiction  of  the 
Second  City  Criminal  Court. 

With  it  as  such  we  have  nothing  to  do  on  this  appeal.  The 
case  could  only  reach  and  did  only  reach  this  Court  on 
appeal  by  reason  of  the  fact  that  the  Second  City  Criminal 
Court,  by  judgment  rendered,  is  considered  to  have  declared 
a  law  of  the  State  unconstitutional. 

Our  enquiry  on  the  appeal  is,  therefore,  limited  to  that 
^  sole  question.  Const,  art.  85 ;  Louisiana  Society  v.  Moody, 
*  S2  La.  Ann.  18 15,  28  South.  224. 

Limiting  it  to  that,  we  find  the  law  attacked,  in  the  features 
of  it  properly  before  the  Court,  is  not  unconstitutional.  That 
must  necessarily  end  the  case  here  in  its  present  form. 

If  it  be  true,  the  Second  City  Criminal  Court  is  without 
jurisdiction  to  try  and  determine  the  case,  or  the  Judge  thereof 
is  without  authority  to  sit  upon  it  as  Committing  Magistrate, 
and  nevertheless  jurisdiction  is  taken  in  one  or  the  other  of 
the  capacities  named — either  as  Judge  or  as  Committing 
Magistrate — the  Constitution,  in  such  case,  gives  no  appeal 
from  such  tribunal  to  this  Court. 

Another  and  altogether  different  process  and  remedy  is  pro- 
vided by  law  to  reach  inferior  courts  which  take  cogniTance 
of  cases  of  which  the  law  has  not  vested  them  with  jurisdic- 
tion. 
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We  are  not  to  be  understood  as  expressing  or  intimating 
e  opinion  that  the  Judge  of  the  Second  City  Criminal  Court 
without  jurisdiction,  either  to  try  the  case  or  sit  upon  it  as 
)mmitting  Magistrate.     We  reserve  opinion  as  to  that. 
And  we  also  reserve  opinion  as  to  the  power  of  the  Criminal 
istrict  Court  of  the  Parish  of  Orleans  over  the  case,  as  well 
i  to  whether  either  of  the  tribunals  mentioned,  or  any  other, 
IS  authority  to  sit  upon  the  case  and  determine  it. 
The  judgment  sustaining    the  demnrrer,   dismissing  the 
Bdavit  made  against  the  accused  and  ordering  his  discharge, 
annulled  and  reversed,  and  it  is  now  adjudged  and  decreed 
at  the  constitutionality  of  Act  No.  64,  p.  89,  of  Acts  1902,  in 
e  respect  that  the  same  is  at  issue  herein,  be  sustained. 
It  is  further  ordered  and  decreed  that  the  demurrer  filed  by 
te  accused  be  overruled  and  that  the  case  be  remanded  to  the 
^cond  City  Criminal  Court  with  instructions  to   proceed 
lerewitb  according  to  law. 

It  is  further  ordered,  etc.,  that  the  costs  of  the  appeal  be 
Drne  by  the  appellee. 

BREAUX,  J.,  dissents  on  grounds  relating  to  the  want  of 
ifisdiction  of  the  court  a  qua. 

MONROE,  J.     I  am  of  the  opinion  that  the  city  court  was 
ithout  jurisdiction  ratione  materiae.     I  therefore  dissent. 
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{Supreme  Court  of  Missouri^  Division  No,  lyjune  20y  /90J.) 

[75  S.  W.  Rep.  595.] 

bcf  Are  Employees. 

One  who  ia  acquainted  with  the  condactor  and  brakeman  on  a  mixed 
tin,  and  for  aeveral  years  haa  ridden  once  a  week  thereon  without 
yinif  fare,  but  rendering"  assistance  in  handling  baggage  and  unload- 
^  cars,  etc.,  is  not  an  employee  of  the  railroad  company. 

ssengers — Crowded  Car — Assuming  Dangerous  Position. 
>«either  on  general  principles,  nor  under  Rev.  St.  1899,  §  1080,  provid- 
er that  if  a  railroad  passenger  shall  be  injured  while  on  the  platform, 
in  any  baggage,  wood,  or  freight  car,  in  violation  of  printed  regula- 
ns  posted  inside  of  the  passenger  cars,  the  company  shall  not  be  liable 
It  the  time  it  furnished  room  inside  its  passenger  cars  suflBcient  for 
ssengers,  is  a  passenger  justified  in  taking  a  position,  on  account  of 
i  crowded  condition  of  the  passenger  car,  on  the  top  of  a  freight  car, 
iding  on  to  a  brake  with  his  legs  dangling  over  the  end  of  the  car. 

ntributory  Negligence — Absence  of  Plea. 

["hough  in  an  action  by  a  passenger  for  injuries  there  is  no  plea  of 
itributory  negligence,  yet  where  it  clearly  appears  from  plaint! fif*s 
n  evidence  that  he  was  guilty  of  negligence  directly  contributing  to 
injury,  it  is  proper  to  take  the  case  from  the  jury  by  an  instruction 
the  nature  of  a  demurrer  to  the  evidence. 

Appeal  from  Circuit  Court,  Audrain  County;  E.  M.  Hughes, 
dge. 

Action  by  John  Chaney  against  the  Louisiana   &   Missouri 
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River  Railroad   Company.     Judgment    for    defendant,   and 
plaintiff  appeals.     Affirmed. 

Geo.  Robertson,  for  appellant. 
F.  Houston,  for  respondent. 

VALLIANT,  J.  Plaintiff  sues  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  in  an  accident  on  a  railroad 
owned  by  the  defendant  corporation,  but  leased  to  and  oper- 
ated by  the  Chicago  &  Alton  Railroad  Company.  The  acci- 
dent is  alleged  to  have  resulted  from  a  defective  condition  of 
the  road  and  the  negligent  running  of  the  train.  The  peti- 
tion is  in  two  counts.  In  the  first  count  plaintiff  declares 
that  he  was  an  employee  oi  the  Chicago  &  Alton  Company, 
engaged  in  operating  the  train,  and  in  the  second  that  he 
was  a  passenger. 

The  plaintiff's  evidence  tended  to  show  as  follows:  The 
defendant  is  a  Missouri  corporation  owning  a  railroad  extend- 
ing from  Louisiana,  Mo.,  south  to  the  Missouri  river,  which 
road  is  leased  to  and  operated  by  the  Chicago  &  Alton  Rail- 
road Company.  Plaintiff  lived  near  Auxyasse,  which  is  a 
station  on  this  road  a  few  miles  from  Mexico,  Mo.  A  local 
train  composed  of  freight  cars  and  a  caboose,  in  which  pas- 
sengers were  usually  carried,  ran  regularly  on  that  part  of  the 
road.  The  plaintiff  was  familiar  with  this  train,  was  well 
acquainted  with  the  conductor  and  brakeman,  and  made 
frequent  trips  on  it  from  Auxvasse  to  Mexico  and  return.  He 
was  not  in  the  habit  of  paying  fare,  and  did  not  expect  to  do 
so.  The  conductor  never  asked  him  for  fare,  but  frequently 
would  ask  him  to  assist  in  handling  the  baggage  and  unload- 
ing cars,  and  he  always  assisted  in  whatever  he  was  asked  to 
do.  He  frequently  rode  on  the  top  of  the  cars,  and  helped 
with  the  brakes  when  requested.  He  had  been  going  to  and 
fro  on  this  train,  on  these  conditions,  once  a  week  for  sev- 
eral years.  On  the  day  of  the  accident  the  plaintiff  boarded 
the  train  at  Auxvasse,  aiming  to  go  to  Mexico;  be  got  on  the 
front  platform  of  the  caboose;  the  conductor  at  that  time 
was  on  the  rear  platform,  giving  the  signal  to  the  engineer  to 
start;  plaintiff  at  that  time  was  in  the  line  of  the  conductor's 
vision ;  whether  he  was  seen  by  the  conductor  or  not  he  did 
not  know.  When  the  train  pulled  out  from  Auxvasse,  the 
plaintiff,  standing  on  the  front  platform,  looked  into  the 
caboose  and  saw  that  all  the  seats  were  occupied,  four  or  five 
men  were  standing  in  the  aisles,  and  thereupon  he  climbed 
upon  top  of  the  freight  car  next  in  front,  and  walked  on  along 
to  the  front  over  about  six  cars  and  sat  down  on  the  top  of  a 
freight  car.  The  two  brakemen  saw  him.  When  the  train 
stopped  at  the  next  station,  he  got  down  on  the  ground. 
While  the  train  was  standing  there  one  of  the  brakemen  asked 
him  to  go  up  and  let  off  a  brake;  he  went  up  on  top  of  the  car 
for  this  purpose ;  it  was  the  third  or  fourth  car  from  the 
caboose;  he  let  off  the  brake  as  requested,  and  then  sat  down 
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n  top  of  the  car  at  one  end,  facing  to  the  rear,  with  his  legs 
atiging  down  between  two  cars,  holding  to  a  brake.  He  was 
\  that  position  when  three  of  the  cars  in  front  jumped  the 
ack,  the  rails  spread,  the  wheels  of  the  car  he  was  on  dropped 
etween  the  rails,  the  rear  cars  crushed  against  it,  and  his  leg 
'as  crushed.  The  result  was  his  leg  was  afterwards  ampu- 
Lted.  The  road  was  in  bad  condition,  and  the  train  was  being 
in  unusually  fast.  Upon  the  conclusion  of  the  plaintifi*s 
istimony,  the  court,  at  the  request  of  the  defendant,  gave  an 
istruction  to  the  effect  that  the  plaintiff  was  not  entitled  to 
^cover,  which  resulted  in  a  judgment  of  nonsuit,  from  which 
le  plaintiff  appeals. 

The  plaintiff,  as  shown  by  his  petition,  was  not  entirely 
itisfied  in  his  own  mind  whether  he  was  on  the  train  in  the 
apacity  of  an  employee  to  assist  in  its  operation,  or  that  of  a 
assenger  to  be  taken  care  of  by  those  in  charge  of  the  train; 
1  his  brief  before  us  he  inclines  to  the  position  that  he  was 
passenger,  but  insists  that,  whether  employee  or  passenger, 
e  was  entitled  to  have  his  case  submitted  to  the  jury.  We 
link  it  is  very  clear  he  was  not  an  employee,  but  it  does  not 
)llow  from  that  conclusion  that  he  was  a  passenger.  If  he 
as  on  the  train  with  the  knowledge  and  consent  of  the  con- 
iictor,  for  the  purpose  of  being  carried,  he  was  a  passenger, 
he  only  evidence  from  which  it  could  be  inferred  that  the 
inductor  knew  he  was  on  the  train  at  all  is  to  the  effect  that 
ewas  in  the  line  of  the  conductor's  vision  when  the  latter  was 
iving  the  signal  to  the  engineer  to  start.  But  at  that  time 
le  plaintiff  was  on  the  front  platform  of  the  caboose ;  there 
no  evidence  that  the  conductor  saw  him  on  the  top  of  the 
eight  car.  It  is  perhaps  unnecessary^  however,  for  us  to 
^cide  that  question,  because,  if  we  concede  to  the  plaintiff 
lat  his  relation  to  the  defendant  was  that  of  a  passenger  on 
le  train,  we  cannot  concede  that  he  was  justified  as  a  pas- 
nger  in  taking  his  seat  on  top  of  the  freight  car,  and  we 
innot  adjudge  the  carrier  liable  for  an  injury  received  by  the 
laintiff,  to  the  producing  of  which  his  position,  so  unnec- 
isary  and  so  unusual  for  a  passenger,  contributed. 
The  plaintiff,  in  giving  his  testimony,  was  unable  to  divest 
mself  entirely  of  either  of  the  two  characters  in  which  he 
led.  Having  in  mind  that  perhaps  his  relation  was  that  of 
1  employee,  he  conveys  the  idea  that  he  was  on  top  of  the 
Lf  to  assist  with  the  brakes;  but,  if  he  is  to  be  adjudged  a 
issenger,  he  says  he  climbed  on  top  of  the  car  and  took  his 
:at  there  because  all  the  seats  in  the  caboose  were  occupied 
id  four  or  five  were  already  standing  in  the  aisles.  If  we 
lould  sustain  the  plaintiff's  suit  on  that  theory,  then  we 
oald  be  laying  down  the  law  that  whenever  a  passenger  train 
so  crowded  that  one  cannot  obtain  a  seat  inside  he  may 
imb  on  top  of  the  train,  and  if  then,  through  the  negligent 
indling  of  the  train,  there  comes  a  jar  sufficient  to  throw 
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him  off  bis  elevated  seat,  and  be  is  injured,  the  carrier  is  lia- 
ble, notwithstanding  the  fact  that  his  position  on  top  of  the 
train  had  as  much  to  do  with  the  injury  as  the  jar.  Of  course 
the  bare  statement  of  the  proposition  is  its  refutation. 

But  the  plaintiff  relieson  section  io8o.  Rev.  St.  1899:  ''In 
case  any  passenger  on  any  railroad  shall  be  injured  while  on 
the  platform  o{  a  car,  or  in  any  baggage,  wood  or  freight  car, 
in  violation  of  the  printed  regulations  of  the  company,  posted 
up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger 
cars  then  in  the  train,  such  company  shall  not  be  liable  for 
the  injury:  provided  said  company,  at  the  time,  furnished 
room  inside  its  passenger  cars  sufficient  for  the  proper 
accommodations  of  the  passengers."  There  were  no  such 
printed  regulations  posted  in  this  caboose.  That  is  a  quaint 
old  statute.  It  was  enacted  in  1853  (Acts  1852-53,  p.  143)^ 
passed  into  the  revision  of  1855,  and  seems  to  have  escaped 
the  pruning  knife  of  all  the  revising  sessions  of  the  General 
Assembly  since  that  date. 

The  art  of  operating  railroads  has  improved  since  that  stat- 
ute was  enacted,  and  the  people  of  this  state  now  know  more 
about  railroad  travelin<  than  they  did  50  years  ago.  That 
act  seems  to  contemplate  that  it  was  expected  that  passengers, 
when  the  car  or  cars  especially  designed  for  them  happened 
to  be  crowded,  would  find  seats  in  the  baggage  car,  or  in  a 
freight  car,  or  in  a ''wood  car,"  whatever  that  may  have 
been,  and  it  devolved  the  duty  on  the  railroad  company  to 
post  conspicuous  notices  on  the  passenger  cars  warning  the 
people  not  to  do  so.  But  we  need  not  say  in  this  opinion 
what  the  effect  of  that  statute  would  be  at  this  day  on  a  case 
brought  within  its  terms,  for  the  reason  that  the  plainti£F's 
case  does  not  come  within  those  terms.  The  statute  con- 
templates that,  when  the  passenger  car  is  crowded,  men  maj 
take  refuge  in  a  baggage  car,  in  a  freight  car,  or  in  a  wood 
car;  but  it  makes  no  provision  for  a  man  who  is  so  reckless 
as  to  take  a  position  on  the  top  of  a  freight  car,  as  this  pas- 
senger did.  The  plaintiff  was  the  only  person  hurt  in  the 
accident,  and  it  is  certain  the  perilous  position  which  he 
voluntarily  and  unnecessarily  assumed  contributed  to  the  re- 
sult. 

Although  there  was  no  plea  of  contributory  negligence,  yet 
where  it  clearly  appears,  as  it  does  in  this  case  from  the  plain- 
tiff's own  evidence,  that  he  was  guilty  of  negligence  that 
directly  contributed  to  produce  the  injury,  it  is  the  duty  of 
the  court  to  take  the  case  from  the  jury  by  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence.  Hudson  v.  Wabash 
Ry.  Co.,  loi  Mo.  13,  14  S.  W.  15;  Buesching  v.  Gas  L.  Co., 
73  Mo.  219,  39  Am.  Rep.  503. 

We  are  tempted  to  follow  the  learned  counsel  in  their  able 
discussion  of  the  question  of  the  liability  of  a  lessor  company 
when  the  injury,  as  in  this  case,  is  alleged  to  have  resulted 
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rom  the  negligent  management  of  its  train  by  a  lessee  com- 
)any,  but  tbe  facts  of  this  case  showing  no  right  of  recovery 
a  plaintiff  against  the  defendant,  even  if  the  defendant  itself 
lad  been  operating  tbe  train,  it  is  not  only  unnecessary,  but 
VQ\M  be  improper,  for  us  to  decide  what,  would  be  the 
lefendant's  attitude  if  the  case  was  different. 
The  judgment  is  affirmed.     All  concur. 


McGrath  V,  Delaware,  L.  &  W.  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey  ^  June  /j,  1903.) 

\SS  Atl.  Rep.  242.] 

lasterand  Servant — Inspection  of  Appliances.* 

With  respect  to  the  condition  of  implements  furnished  to  his  servants, 
master  must  make  such  inspection  as  ordinary  prudence  requires,  in- 
ndiag*  the  use  of  such  tests  as  are  known  to  him  to  be  called  for,  or 
'eso  commonly  employed  in  such  inspections  that  he  might  reasonably 
>  deemed  to  have  known  of  them. 
Dixon,  Bogert,  and  Vroom,  JJ.,  dissenting. 
(Syllabus  by  the  Court ) 

Error  to  Supreme  Court. 

Action  by  Daniel  McGrath  against  the  Delaware,  Lacka- 
anna  &  Western  Railroad  Company.  Judgment  for  defend- 
Qt,  and  plaintiff  brings  error.     Affirmed. 

Warren  Dixon,  for  plaintifi  in  error. 

Bedie,  Edwards  and  Lawrence,  for  defendant  in  error. 

GARRISON,  J.  This  case  was  tried  originally  in  the  court 
common  pleas  of  Hudson  county,  where  the  plaintifi  re- 
ivered  a  verdict  for  damages  for  personal  injuries.  Upon  a 
rit  of  error  taken  to  the  Supreme  Couit,  the  judgment  of  the 
>mmon  pleas  was  reversed  and  set  aside.  From  this  judg- 
ent  of  the  Supreme  Court  the  present  writ  of  error  was 
ken. 

The  opinion  of  Chief  Justice  Gum  mere,  delivered  in  the 
ipreme  Court  (68  N.  J.  Law,  — ,  53  Atl.  207)  fully  states  the 
:ts  upon  which  the  legal  questions  in  the  case  arise.  We 
ncur  with  the  view  expressed  in  that  opinion  that  the  defect-^ 
e  condition  of  the  coal  car  was  the  occasion,  only,  of  the 
jury  to  the  plaintiff,  and  not  a  proximate  cause  of  it.  The 
oximate  cause  was  the  condition  of  the  wooden  tool  called 
'*sprag,"  which  caused  it  to  break  in  the  hands  of  the  plain- 
I.  In  the  opinion  cited,  conclusive  effect  was  given  to  the 
itement  of  one  of  the  plaintiff's  witnesses  that  the  defective 
ndition  of  the  sprag  could  have  been  readily  detected  by  a 
sual  examination  of  it;  and,  proceeding  from  this  premise, 
e  conclusion  reached  was  that  the  plaintiff  himself  was 
ilty   of   negligence   in   failing   to    observe  what  a  casual 

*See  note  appended  to  Thompson  v.  Great  Northern  Ry.  Co.  (Minn.), 
Am.  &  Eng.  R.  Cas.,  N.  S.,  421. 

8  R  R  R-  22 
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observation  would  have  discovered.  We  think  that  this  con- 
clusion gave,  perhaps,  undue  weight  to  the  expression  of  the 
plaintiff's  witness,  to  the  exclusion  of  inferences  more  favora- 
ble to  the  plaintiff  than  might  have  been  drawn  by  the  jury 
from  other  parts  of  the  testimony.  It  is  not  clear  that  the 
defective  condition  of  the  wooden  tool  in  question  might  not 
have  escaped  such  observation  as  was  incident  to  the  use  of 
it  by  the  servant,  and  yet  have  been  detected  by  the  master, 
either  in  the  course  of  its  manufacture,  or  by  the  exercise  of 
reasonable  care  ip  its  inspection  before  placing  it  in  the  hands 
of  the  servant.  The  case  has  therefore  been  examined  with 
regard  to  the  duty  of  the  master  in  these  respects. 

The  implement  called  a  ^'sprag'*  is  shown  by  the  testimony 
to  be  a  triangular  block  of  wood,  2  inches  wide,  5  inches  at  its 
base,  and  with  a  perpendicular  of  about  12  inches;  represent- 
ing, therefore,  less  than  half  a  cubic  foot  of  wood  exposed  to 
observation  upon  five  of  its  aspects.  If  any  of  these  aspects 
presented  to  the  observer  evidences  of  rottenness,  the  rule  as 
to  master  and  servant  is  the  same,  and  in  such  case,  as  was  held 
in  the  couit  below,  the  servant  could  not  recover  from  the 
master.  To  entitle  the  servant  to  such  recovery,  the  defect 
must  have  been  at  once  hidden  from  ordinary  observation, 
and  yet  detectable  by  such  ordinary  inspection  or  tests  as  the 
master  was  bound  to  use.  This  raises  the  legal  question  in 
the  case,  namely,  what  was  the  duty  of  the  master  in  these 
respects?  Since  the  rendition  of  the  opinion  in  Atz  v.  The 
Manufacturing  Co.,  30  N.  J.  Law,  41,  34  Atl.  980,  the  rule 
therein  laid  down  by  Mr.  Justice  Magie  has  been  accepted, 
namely,  that,  with  respect  to  the  condition  of  implements  fur- 
nished to  servants,  a  master  must  make  such  inspection  as 
ordinary  prudence  requires,  involving  the  use  of  such  tests  as 
are  known  to  him  to  be  called  for,  or  as  are  so  commonly  em- 
ployed in  such  inspections  that  he  might  reasonably  be  deemed 
to  have  known  of  them. 

Applying  this  rule  to  the  case  in  hand,  the  question  is 
whether  any  tests  were  omitted  by  the  master  which  he  knew 
to  be  called  for,  or  ought  to  have  known.  One  only  is  sug- 
gested, namely,  what  is  called  the  ''hammer  test,"  which  is 
described  in  the  testimony  as  ''sounding,  which  is  a  usaal 
method  of  testing  to  find  out  whether  a  piece  of  wood  is  solid 
to  the  core  when  it  appears  to  be  solid  on  the  outside."  The 
concrete  question,  however,  is  whether  this  method  is  shown 
by  the  testimony  to  have  been  in  ordinary  use  with  respect  to 
small  blocks  of  wood,  such  as  was  the  sprag  in  question.  The 
testimony  is  silent  upon  this  point,  and  it  may  well  be  that 
where  the  core  of  a  piece  of  timber  is  at  a  distance  from  its 
exposed  surface  a  different  rule  would  obtain  from  that  which 
would  be  reasonable  when,  in  the  process  of  manufacture,  the 
wood  had  been  reduced  to  a  block  containing  a  few  cubic 
inches.  In  its  bearing  upon  the  master's  duty,  it  is  imma- 
terial whether  the  intimate  structure  of  a  given  piece  of  wood 
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;  disclosed  as  the  result  of  a  test,  or  as  a  necessary  step  in 
le  process  of  manufacture.  In  ieither  case  the  required  dis- 
osure  is  obtained.  If,  in  the  present  case,  the  master,  for 
le  sole  object  of  a  test,  had  caused  the  block  to  be  sawed  in 
/e  separate  dimensions — i.  e.,  with  the  grain,  across  the 
ain,  and  obliquely,  besides  two  lateral  cuts  but  two  inches 
)art— without  disclosing  any  defect,  it  could  scarcely  be 
id  that  he  had  not  used  ordinary  care  to  acquaint  himself 
ith  the  structure  of  the  material  he  was  using.  This,  bow- 
er, was  just  what  was  done  in  the  making  of  the  sprag, 
cording  to  the  testimony.  Giving,  therefore,  to  the 
istract  testimony  in  the  case  its  fullest  import,  it  entirely 
ils  to  show  that,  in  respect  to  the  subject-matter  of  this 
it,  the  master  either  failed  to  use  ordinary  care,  or  that  he 
glected  any  reasonable  test  of  whose  existence  he  either 
lew  or  ought  to  have  known. 

Upon  this  ground,  and  not  upon  the  ground  of  the  contrib- 
Dry  negligence  of  the  plaintifi,  the  judgment  rendered  in 
s  Supreme  Court  is  affirmed. 

BOGERT  and  VROOM,  JJ.,  dissent. 

DIXON,  J.  (dissenting).  The  opinion  of  the  court  in  this 
se  rests  upon  an  assumption  which  I  think  is  unwarranted 
that  the  exposed  surfaces  of  the  sprag  presented  no  indi- 
tions  of  unsoundness.  The  fact  that  the  sprag  was  unsound, 
shown  by  the  rottenness  of  the  wood  fibers  when  examined 
er  the  accident,  was  proved  and  scarcely  disputed  at  the 
al;  and  the  opinion  before  mentioned  demonstrates  the 
!at  probability,  if  not  the  certainty,  that  such  unsoundness 
uld  be  disclosed  by  the  various  sections  to  which  the 
terial  had  been  subjected  in  making  the  sprag.     This  being 

two  questions  remained :  First,  whether  it  could  reason- 
y  be  decided  that  the  maker  of  the  sprag,  who  was  the 
sr  ego  of  the  defendant,  and  a  worker  in  wood,  would  have 
ceived  the  defect  and  discarded  the  material  if  he  had  ex- 
ised  due  care  in  the  process  of  manufacture,  and  a  due  re-- 
d  for  the  safety  of  those  who  were  to  use  the  sprag;  and, 
end,  whether  it  could  reasonably  be  decided  that  the  defect 
2:ht  have  escaped  the  observation  of  the  plaintifi,  even 
ugh  he  exercised  due  care  in  using  the  sprag.  Consider-- 
,  on  the  one  hand,  the  ample  opportunity  for  examination 
)rded  to  the  manufacturer,  and  the  high  degree  of  care  re-^ 
red  of  him,  in  view  of  the  serious  danger  incurred   by   the 

of  a  rotten  sprag,  and,  on  the  other  hand,  the  right  of  the 
r  to  presume  that  sound  material  had  been  employed,  and 

slight  opportunity  for  observation  afforded  to  him  as  he 
ks  up  the  sprag  to  stop  an  advancing  car,  I  think  it  was 
'^ful  to  submit  each  of  these  questions  to  the  jury,  and  that 

jury  had  legal  right  to  decide  both  of  them  in  favor  of  the 
intifi. 
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NoRDQUisT  V,  Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota^  J^^f5%  ^9^3 <) 

[95  N.  W.  Rep.  322.] 

Injury  to  Employee — Contributory  Negligence — Disobedience  of  Rules.*' 
An  employee  is  bound  to  obey  all  of  the  reasonable  mles  of  his  em- 
ployer with  reference  to  the  conduct  of  his  business.  Disobedience  of 
snch  rules,  if  it  contributes  directly  to  the  injury  of  the  employee,  con- 
clusively charges  him  with  negligence,  which  will  bar  any  recovery  of 
damages  for  his  injury. 

Sanne — Same — Same. 

The  plaintifiF  in  this,  a  personal  injury  action,  is  chargeable  as  a  mat- 
ter of  law  with  contributory  negligence  in  failing  to  comply  with  the 
rules  of  the  defendant  as  to  taking  of  freight  trains  through  one  of  its 
tunnels. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  J.  F.  Mc- 
Gee,  Judge. 

Action  by  Ulrik  Nordquist  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  defendant.  From  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.     Affirmed. 

John  Lind  and  A.  Ueland,  for  appellant. 
W.  E.  Dodge,    Rome   G.  Brown,  and   Chas.  S.  Albert,    for 
lespondent. 

START,  C.  J.  On  September  ii,  1901,  the  plaintiff,  who 
was  then  an  employee  of  the  defendant  as  a  conductor  on  its 
freight  trains,  was  taking  a  freight  train  through  a  tunnel  in 
the  main  range  of  the  Cascade  Mountains  in  the  state  of 
Washington.  The  train  became  unmanageable  by  reason  of 
the  failure  of  the  air  brakes  to  work  properly,  and  ran  at  a 
dangerous  rate  of  speed  through  the  tunnel  to  a  point  below, 
where  it  left  the  rails  at  a  curve  in  the  roadbed,  and  was 
thrown  down  the  mountain  side,  and  demolished.  The  result 
of  the  accident  was  that  several  persons,  including  the  engi- 
neer and  fireman  of  the  train,  were  killed,  and  the  plaintiff's 
skull  was  fractured  in  two  places,  and  his  right  arm  crushed 
so  that  it  had  to  be  amputated.  He  brought  this  action  to 
recover  damages  for  such  injuries  on  the  ground  that  they 
were  caused  by  the  alleged  negligence  of  the  defendant  in 
failing  to  light  the  tunnel  and  in  omitting  to  construct  and 
operate  a  safety  switch  at  or  near  Wellington  between  the 
western  portal  of  the  tunnel  and  the  curve  in  the  roadbed 
where  the  train  left  the  rails.  The  answer  denied  any  negli- 
gence on  the  part  of  the  defendant,  and  alleged  that  the  plain- 
tiff's injuries  were  due  solely  to  his  own  negligence.  The 
defendant,  on  the  trial  of  the  action,  and  at  the  close  of  the 
evidence,  requested  the  court  to  direct  a  verdict  for  the  defend- 
ant, for  the  reason  that  the  evidence  did  not  show  any  negli- 
gence on  the  part  of  the  defendant,  but  did  conclusively  show 

*See  foot-note  appended  to  Green  v.  Brainerd  &  N.  M.  Ry.  Co.  (Minn.), 
4  R.  K.  R.  87,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  87. 
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hat  the  plaintiff  was  g:uilty  of  negligence  contributing  to  his 
njury,  and  that  he  assumed  the  risk.  The  court  expressed 
he  opinion  that  the  plaintiff  was  guilty  of  contributory  neg- 
igence,  but  granted  the  request,  and  directed  the  jury  to  re- 
urn  a  verdict  for  the  defendant  on  the  ground  that  the 
vidence  was  not  sufficient  to  justify  a  finding  of  negligence 
ID  its  part.  The  plaintiff  appealed  from  an  order  denying  his 
lotion  for  a  new  trial.  The  evidence  as  to  the  construction 
f  the  tunnel,  the  grade  of  the  roadbed  and  its  curves,  is  un- 
isputed.  The  tunnel  is  2.62  miles  in  length,  16  feet  wide, 
'ith  perpendicular  sides  12  feet  high  from  the  top  of  the 
ills,  and  arched  to  a  radius  of  8  feet,  so  that  from  the  top  of 
le  rails  to  the  apex  of  the  crown  it  is  20  feet.  The  toadbed 
irongh  the  tunnel  from  east  to  west  and  for  some  20  miles 
elow  is  on  a  sharp  downgrade  approximating  as  an  operating 
rade  2.2  per  cent,  the  maximum  grade  elsewhere  on  the 
sfendant's  railway  line.  There  are  numerous  and  frequent 
irves  in  the  roadbed  for  20  miles  next  below  the  tunnel, 
he  station  at  the  east  entrance  of  the  tunnel  is  known  as 
Cascade  Tunnel,"  and  the  one  at  the  west  entrance,  which 
about  one-eighth  of  a  mile  below,  is  ''Wellington."  A  mile 
id  one-half  below  this  station  is  the  curve  where  the  train 
ft  the  rails.  There  are,  including  this  curve,  seven  curves 
the  roadbed  between  the  western  entrance  of  the  tunnel 
id  the  place  of  the  accident.  It  is  apparent  that  the  tunnel 
connection  with  the  roadbed  for  20  miles  below  was  a  place 
c:reat  and  peculiar  danger  through  and  down  which  to 
)erate  heavy  freight  trains.  This  was  recognized  by  defend- 
it,  and,  in  addition  to  its  general  rules  making  conductors 
sponsible  for  the  conduct  of  the  trainmen,  and  requiring  them 
know  that  cars  in  trains  have  been  inspected,  and  that  the 
akes  and  signals  are  in  proper  order,  adopted  and  promul- 
ted  a  special  rule  as  to  the  movement  of  freight  trains  at 
iscade  Tunnel,  which  was  this:  ''No  train  will  leave  Cas- 
de  Tunnel  until  the  air  brakes  have  been  carefully  tested, 
le  engineer  will  test  the  brakes,  and  leave  them  set  until 
linmen  examine  each  car;  then  release  them,  and  trainmen 
1]  again  examine  each  car,  and  see  that  the  brakes  release, 
fore  giving  the  signal  to  start  the  train.  Conductors  must 
orm  engineers  how  many  cars,  loaded  and  empty,  in  the 
in,  and  how  many  cars  of  air  are  working.  All  retainers 
1st  be  used  from  Cascade  Tunnel  to  Merrit,  and  from 
iiwagin  to  Leavenworth,  and  from  Cascade  Tunnel  to 
ykomish."  This  rule,  as  well  as  the  general  rules,  was 
II  known  to  and  understood  by  the  plaintiff  before  the  acci- 
tit.  The  train  in  question  was  westward  bound,  and  con- 
ted  of  thirty-three  loaded  freight  cars,  and  was  hauled  by 
ee  engines,  one  at  each  end  and  one  in  the  middle.  It  was 
iiipped  with  hand  and  air  brakes,  the  latter  alone  being 
equate,  if  the  air  worked  properly,  to  control  the  move- 
-nt  of  the  train  through  the  tunnel  and  down  the  grade. 
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When  the  train  reached  Cascade  Tunnel  station,  the  rear 
engine  was  detached,  the  middle  one  set  out,  the  train  coupled, 
and  it  entered  the  tunnel.  When  it  reached  a  point  about  a 
quarter  of  a  mile  from  the  eastern  entrance,  and  had  attained 
a  speed  of  some  20  miles  an  hour,  the  engineer  attempted  to 
set  the  air  brakes,  but  they  failed  to  work.  The  plaintiff, 
who  was  in  the  engineer's  cab,  started  at  once  to  set  the  band 
brakes,  but  in  the  darkness  made  slow  progress.  The  first 
one  he  reached  had  been  set,  evidently  by  the  fireman.  He 
reached  the  second  one,  which  he  set,  but  before  he  could  set 
another  the  train  was  thrown  from  the  track.  We  are  of  the 
opinion  that  the  evidence  was  insufficient  to  sustain  a  verdict 
based  upon  the  alleged  negligence  of  the  defendant  in  failing 
to  light  the  tunnel.  But  the  question  whether  the  evidence 
was  sufficient  to  take  the  case  to  the  jury  on  the  issue  as  to 
the  defendant's  alleged  negligence  in  omitting  to  construct 
and  operate  a  safety  switch  at  or  near  Wellington  station  is 
a  doubtful  and  complicated  one,  involving,  as  it  does,  ques- 
tions of  civil  engineering.  We  find  it  unnecessary  to  decide 
this  question,  for  we  are  of  the  opinion  that  it  conclusively 
appears  from  the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence  is  not  complying  with  the  special 
rule  as  to  the  conduct  of  conductors  at  Cascade  Tunnel.  An 
employee  is  bound  to  obey  all  of  the  reasonable  rules  of  his 
employer  with  reference  to  the  conduct  of  his  business.  Dis- 
obedience of  such  rules,  if  it  contiibutes  directly  to  the  injury 
of  the  employee,  conclusively  charges  him  with  negligence, 
which  will  bar  any  recovery  of  damages  for  his  injury.  Green 
V.  Railway  Co.,  85  Minn.  318,  88  N.  W.  974.  4  R.  R-  R-  87, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  87,  this  rule  is  based  upon  the 
plainest  principles  of  justice  and  sound  public  policy,  for 
upon  a  prompt  compliance  with  such  rules,  especially  in  the 
railway  service,  depends  the  safety  of  not  only  property,  but 
of  human  life  and  limb. 

We  have  attentively  examined  all  of  the  evidence  relating^ 
to  the  question  whether  the  plaintiff  complied  with  the  rules 
of  the  defendant  as  to  the  moving  of  trains  at  Cascade  Tun- 
nel, and  have  reached  the  conclusion  that  he  failed  to  com- 
ply with  them  in  several  material  respects,  and  that  his  failure 
to  do  so  contributed  directly  to  his  injury.  The  evidence  is 
practically  conclusive  that  the  air  brakes  were  sufficient  in 
number,  if  in  proper  condition,  to  have  controlled  the  move- 
ments of  the  train  through  the  tunnel,  and  prevented  the 
accident;  that,  if  they  had  been  in  proper  condition  when  the 
train  entered  the  tunnel,  it  is  not  be  presumed  upon  any  rea- 
sonable hypothesis  that  their  condition  changed  in  the  two  or 
three  minutes,  at  most,  which  it  took  the  train  to  go  one- 
fourth  of  a  mile  into  the  tunnel;  hence  the  defect  must  have 
existed  before  the  train  started  into  the  tunnel,  and  would 
have  been  discovered  if  the  rules  had  been  complied  with. 
And,  further,  that  while  the  plaintiff  knew,  after  the  train  had 
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been  coupled,  that  the  air  was  working  on  the  i8  cars  which 
ivere  ahead  of  the  middle  engine  before  it  was  set  out,  yet  he 
lad  no  personal  knowledge  that  it  was  working  on  the  15  cars 
)ack  of  the  engine;  that  as  to  those  he  simply  saw  his  brake- 
nan  '' working  back  there  examining  the  air'';  that  the  brakes- 
nan  applied  no  tests  to  determine  whether  the  air  was  working 
)r  not,  and  gave  as  a  reason  why  he  did  not  inspect  the  air 
D  accordance  with  the  rules  that  ''we  were  in  a  hurry  to  get 
lut  of  there' ' ;  and  that  the  plaintiff  did  not  inform  the  engineer 
low  many  cars  the  air  was  working  on,  as  the  rule  impera- 
ively  required,  for  he  had  not  informed  himself  in  the 
remises.  The  conclusion  is  not  to  be  resisted  that  the 
laintiff  failed  to  comply  with  the  rules,  and  that  his  negli- 
ence  in  this  respect  contributed  to  his  injury. 
Order  affirmed. 

Seccombe  v.  Detroit  Electric  Ry. 

{Supreme  Court  o/ Michigan ,  May  /^,  1903, ) 

[94  N.  W.  Rep;  747.] 

ijury  to  Motorman— Collision — Defect  In  Track — Proximate  Cause. 
Where  plaintiff,  a  street  railway  motortnan,  was  injured  by  a  collision 
ith  a  car  which  was  being*  backed  on  the  same  track  on  which  his  car 
as  beinfT  operated,  for  the  purpose  of  obtaining*  relief  for  a  car  which 
id  been  derailed  by  reason  of  a  defect  in  the  track  some  distance  ahead, 
ic  defect  in  the  track  was  not  the  proximate  cause  of  the  injury. 

ime— Same— Rules—Failure  to  Promulgate— Negligence. 
Where  a  street  railway  company  had  promulgated  a  rule  requiring 
at  cars  shall  not  be  started  backward  before  the  motorman  receives 
ree  bells  from  the  conductor,  who  must  remain  on  the  rear  platform 
tiile  the  car  is  moving  backward,  the  failure  of  the  company  to  pro- 
algate  other  rules  regulating  the  running  of  cars  backward  was  not 
j^ligence  justifying  a  recovery  for  injuries  to  a  motorman  in  collision 
th  a  backing  car  ;  it  not  appearing  that  other  or  different  rules  were 
use  on  other  roads,  regulating  such  operation  of  cars. 

ime — Assumption  of  Risk. 

Where  a  street  railway  motorman  knew  that  cars  were  operated  back- 
ird  on  some  occasions  without  red  lanterns  being  carried  on  the  rear 
sreof,  and  that  the  company  had  not  established  telephone  connec- 
ts to  warn  following  cars  of  a  car  being  operated  backward,  he  as- 
ned  the  risk  of  the  operation  of  such  cars  without  such  precautions. 

me— Collision — Negligence — Conductor  Jumping  from  Car  to  Avoid 
Danger. 

Where  a  street  railway  car  was  being  run  backward,  and  just  before 
:ollision  with  a  following  car  the  conductor  signaled  the  motorman 
stop  the  car,  and  then  jumped,  his  act  in  jumping  did  not  constitute 
l^ligence  on  which  a  liability  for  injuries  to  the  motorman  of  the 
lowini^  car  could  be  predicated. 

me — Same— Incompetency  of  Conductor — Notice  to  Company, 
[n  an  action  for  injuries  from  the  negligence  of  a  street  railway  con- 
ctor,  witnesses  testified  that  he  was  slow  in  ringing  bells,  and  was 
ble  to  g'et  excited  and  give  wrong  signals.  Other  witnesses  testified 
at  he  was  not  a  good  conductor,  and  that  he  was  short,  and  had  to 
ind  on  tiptoes  to  reach  the  bell  cord,  which  made  him  slow  in  emer- 
ncies  ;  but  none  of  such  witnesses  testified  that  the  conductor's  in- 
mpetency  had  ever  been  reported  to  the  company  or  the  union  :  held^ 
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that  sttch  evidence  failed  to  raise  a  presumption  that  the  company  knew 
or  ou(i|^ht  to  have  known  of  his  incompetency,  so  as  to  char^  it  with 
negligence  in  failing  to  remove  him. 

Error  to  Circuit  Court,  Wayne  County;  Joseph  W. 
Donovan,  Judge. 

Action  by  Frederick  W.  Seccombe  against  the  Detroit 
Electric  Railway.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.     Affirmed. 

Thomas  Kissane  and  Lehmann   &   Stivers,  for  appellant. 
Thomas  T.  Leete,  Jr.,  for  apoellee. 

HOOKER,  C.  J.  The  plaintiff  wasamotorman  on  defend* 
ant's  railroad.  He  was  injured  by  reason  of  his  car  coming 
into  collision  with  another  car  which  was  backing  op.  At 
the  point  of  collision  there  were  two  tracks,  and  cars  were 
not  expected  to  run  both  ways  upon  either.  It  is  claimed 
that  the  reason  for  it  on  this  occasion  was  the  derailment  of 
a  \hird  car  at  a  point  about  a  mile  or  more  distant  from  the 
place  of  the  collision,  where  there  was  a  switch,  and  a  worn 
rail  which  had  on  two  or  more  previous  occasions  caused  the 
defenda««t's  cars  to  leave  the  track.  The  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff  has  appealed. 

The  negligence  alleged  and  relied  upon  appears  to  be 
(i)  that  (Drouillard)  the  conductor  and  the  motorman  of  the 
car  which  was  being  run  backward  were  incompetent; 
(2)  that  the  track  was  in  bad  condition,  and  therefore  caused 
cars  to  be  derailed  at  the  switch,  thus  making  it  necessary  to 
back  the  next  car  to  another  switch ;  (3)  that  defendant  neg* 
lected  to  provide  and  furnish  rules  by  which  its  servants  coald 
operate  its  cars  with  safety  when  backing  up. 

At  plaintiff's  car  barn  there  was  a  switch,  by  means  of 
which  a  car  might  pass  from  one  track  to  the  other.  The 
next  such  switch  was  a  mile  or  more  distant,  and  it  was  at 
the  last-mentioned  switch  that  the  car  was  derailed.  Plain- 
tiff says  that  this  derailment  was  due  to  a  worn  rail,  and  that 
such  derailments  had  occurred  there  before,  and  on  such 
occasions  the  next  car  would  have  to  back  up  to  the  car  barn 
before  it  could  be  switched  upon  the  return  track.  On  two 
or  three  occasions  the  plaintiff  had  known  of  the  cars  being 
backed  to  the  barn,  and  he  had  done  so  with  his  car.  On 
this  occasion  he  passed  the  barn  at  8  o'clock  in  the  evening, 
and  the  collision  occurred  a  little  later,  when  he  met  the  pre- 
ceding car  backing  up.  The  trolley  wires  were  supported  by 
posts  set  between  the  tracks,  and  defendant's  counsel  contend 
that,  had  not  the  two  cars  been  upon  the  same  track,  these 
poles  would  have  intercepted  plaintiff's  line  of  vision  to  the 
other  car — not  otherwise — and  that  this  should  have  been 
notice  to  him,  the  failure  to  observe  and  heed  which  was  con- 
tributory negligence  in  him.  No  testimony  was  introduced 
by  the  defendant. 

On  the  night  of  the  accident  the  car  second  in  advance  of 
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plaintiff's  car  ran  off  the  track,  and  made  an  obstruction. 
The  next  car  to  arrive  was  in  charge  of  Drouillard,  as  con- 
ductor, and  Clixby,  as  motorman;  and  they  were  asked  to 
:arry  word  to  the  barn,  a  distance  of  a  mile  and  a  half,  to 
send  relief.  There  was  no  way  to  do  this  but  to  back  the  car 
:o  that  place,  which  they  proceeded  to  do.  The  alleged 
iefect  was  that  there  was  a  worn  rail  or  point  of  a  switch  at 
:he  Y,  which  on  some  occasions  had  derailed  the  cars.  The 
vorn  rail  was  not  the  proximate  cause  of  the  injury,  if  it  was 

I  remote  one.  Railway  v.  Perriguey,  138  Ind.  416,  34  N.  E. 
^33.  37  N.  E.  976;  Jackson  v.  R.  Co.,  13  Lea,  492,  19  Am.  & 
Eng.  R.  Cas.  433, 49  Am.  Rep.  663;  Fawcett  v.  R.  Co.,  24  W. 
/a.  760,  19  Am.  &  Eng,  R.  Cas.  i ;  De  Camp  v.  Sioux  City, 
•4  Iowa,  392,  37  N.  W.  971;  Kistner  v.  City  of  Indianapolis, 
00  Ind.  211;  Lewis  v.  P.  M.  R.  Co.,  54  Mich.  55,  19  N.  W. 
'44,  52  Am.  Rep.  790;  Selleck  v.  L.  S.  R.  Co.,  58  Mich.  199, 
54  N.  W.  774,  23  Am.  &  Eng.  R.  Cas.  338.  See,  also,  cases 
:ited  in   opinion  in  case  of  Noe  v.  Rapid  Railway,  94  N.  W. 

;43. 

ijWe  are  asked  to  hold  that  it  should  have  been  left  to  the 
ury  to  say  whether  this  accident  was  not  due  to  the  want  of 
ome  reasonable  and  necessary  rule  for  the  backing  of  cars, 
fhe  record  shows  that  a  printed  rule  required  that  "mot or- 
aen  must  not  start  their  cars  until  receiving  either  two  bells, 
>r  the  word 'Right' from  the  conductor,  nor  start  the  car 
backward  before  receiving  three  bells  from  the  conductor, 
i^ho  must  remain  on  rear  platform  while  car  is  moving  back* 
/ard.'*  We  are  not  advised  that  any  other  or  different  rule  is 
n  use  on  any  street  railway  in  the  country.  Counsel  suggest 
hat  the  company  should  have  established  telephone  connec- 
ion  with  the  Y,  or  should  have  required  red  lights  on  the  rear 
f  cars.  It  requires  more  than  the  production  of  authorities 
sserting  that  it  is  the  duty  of  railroads  to  promulgate  reason- 
ble  rules  for  the  running  of  trains  to  establish  the  fact  that 
defendant  has  been  negligent  in  that  respect.  In  Niles  v. 
f.  Y.  Cent.  Ry.,  43  N.  Y.  Supp.  751,  it  was  said:  **The 
octrine  imposing  liability  upon  railroad  companies  for  failure 
)  adopt  particular  rules,  the  necessity  for  which  is  not  appar- 
nt  to  them,  should  not  be  unduly  or  unreasonably  extended, 
nd  since  the  company  has  a  paramount  interest  in  protecting 
s  property  from  injury  or  destruction,  and  also   in   avoiding 

II  liability    for    damages  to    employees    and    passengers, 
*    *     these    considerations  must   have  some  weight   in 

etermining  whether  the  omission  to  promulgate  a  particular 
lie  constitutes  a  neglect  of  duty,  in  not  being  able  to  foresee 
irtain  contingencies.**  And  in  the  case  of  Berrigan  v.  N.  Y. 
W.,  131  N.  Y.  582,  30  N.  E.  57,  it  was  said:  **There  is  no 
roof  in  the  case  that  rules  for  such  a  case  had  ever  been  pro- 
iulgated  by  any  other  railroad  company,  or  that  it  was  rea- 
)nable  or  practicable  to  provide  against  the  occurrence  of 
iich  an  accident  by  a   rule.     The  learned  trial  judge  sub- 
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mitted  to  the  jury  the  question  whether  the  defendant  was  at 
fault  in  omitting  to  make  and  publish  such  a  rule.  This 
opened  to  the  jury  a  wide  field  for  speculation  and  conjecture. 
In  the  absence  of  some  proof  on  the  part  of  the  plaintiff  that 
such  a  rule  was  in  operation  by  other  roads,  or  of  persons 
possessing  peculiar  skill  and  experience  in  the  management 
and  operation  of  railroads,  to  the  effect  that  such  a  rule  was 
necessary  or  practicable  under  the  circumstances,  or  unless 
the  necessity  and  propriety  of  making  and  promulgating  such 
a  rule  was  so  obvious  as  to  make  the  question  one  of  com- 
mon experience  and  knowledge,  the  court  is  not  warranted  in 
submitting  such  a  question  to  the  jury.  Besides,  it  affirma- 
tively appeared  that  the  rules  in  use  by  the  defendant  pro- 
vided in  a  reasonable  way  against  the  occurrence  of  such  an 
accident,  so  far  as  such  casualties  can  be  prevented  by  rules.  *  * 
The  following  comment  in  Morgan  v.  Hudson  River  Iron 
Co.,  133  N.  Y.  666,  31  N.  E.  234,  is  apropos:  "The  recovery 
was  based  entirely  on  the  absence  of  rules.  It  was  not  sug- 
gested at  the  trial,  nor  is  it  on  this  appeal,  what  particular 
rule  the  defendant  could  have  adopted  that  would  have  been 
likely  to  have  prevented  the  accident.  No  evidence  was  given 
that  any  rule  is  in  use  in  business  of  a  similar  character  by 
other  corporations  of  the  same  class,  carrying  on  like  opera- 
tions, nor  was  there  any  evidence  by  experts  or  other  wit- 
nesses to  show  that  any  rule  was  necessary  or  practicable  in 
such  cases.  It  was  left  to  the  jury  to  say  whether  or  not  it 
was  a  case  for  rules,  and,  if  so,  what  particular  rule  should 
have  been  adopted.  We  know  nothing  with  respect  to  the 
views  entertained  by  the  jury  on  these  questions,  except  so 
far  as  they  are  indicated  by  their  verdict  for  the  plaintiff.  It 
is  not  probable  that  they  concluded  that  any  definite  rule 
should  have  been  promulgated,  but  were  content  to  hold  that, 
as  the  plaintiff  was  injured,  the  defendant  ought  in  some  way 
to  have  prevented  it,  or,  in  case  it  did  not,  respond  to  him  in 
damages.  Almost  every  conceivable  injury  that  a  servant  re- 
ceives in  the  course  of  his  employment  may  in  this  way  be 
submitted  to  a  jury,  and  with  the  same  result.'*  This  acci- 
dent occurred  on  a  street  railroad,  where  cars  are  expected 
to  be  under  such  control  as  to  be  stopped  when  the  exigencies 
of  public  travel  require  it,  and  are  incident  to  many  delays 
that  are  not  common  upon  steam  roads.  They  are  started 
and  stopped  at  any  and  all  points  where  occasion  demands, 
and  not  in  obedience  to  telegraph  or  telephone  commands. 
As  said  by  Montgomery,  C.  J.,  with  the  approval  of  the  entire 
bench,  in  Mertz  v.  R.  R.,  125  Mich.  M,  83  N.  W.  1036:  "The 
distinction  between  steam  railways  and  street  railways  has 
been  often  pointed  out.  It  is  a  fact  that  must  be  assumed  to 
be  within  the  knowledge  of  all  persons  sui  juris  that  a  steam 
railway  train  cannot  be  brought  under  control  within  a  short 
distance,  while  it  is  equally  known  that  street  cars  in  cities 
can  be  kept  within  control  sufficiently  to   prevent  coUisioa 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        347 

Seccombe  v.  Detroit  Electric  Ry 

with  vehicles  lawfully  on  the  track."  See  cases  there  cited. 
We  think  the  learned  judge  did  not  err  in  declining  to  sub- 
mit this  question  to  the  jury. 

There  is  another  reason  why  plaintiff's  contention  should 
not  prevail.  He  was  not  a  passenger,  but  an  employee,  who 
was  familiar  with  defendant's  methods  and  rules;  he  knew 
that  cars  had  been  backed  on  this  piece  of  road,  and  that  it 
was  likely  to  happen  again;  he  knew  that  the  cars  did  not 
carry  red  lanterns  upon  the  rear,  as  is  customary  upon  steam 
roads,  and  he  knew  what,  if  any,  means  there  were  of 
determining  whether  a  car  was  approaching  or  going  away 
from  him ;  and,  under  such  circumstances,  he  may  be  said  to 
have  assumed  the  risk  of  such  methods.  Lang  v.  Transpor- 
tation Line,  1 19  Mich   8s,  77  N.  W.  633. 

The  plaintiff  would  have  had  the  trial  court  permit  the  jury 
to  find  that  the  responsibility  for  this  collision  rested  upon 
Drouillard  and  Clixby,  the  conductor  and  motorman  of  the 
:ar  that  was  backing  up.  Our  attention  is  not  called  to  any 
evidence  th»t  tends  to  show  that  it  was  due  to  any  negligence 
)f  Clixby.  Hence  it  is  unimportant  whether  he  was  competent 
)r  not. 

The  testimony  regarding  Drouillard's  negligence  consists  in 
he  statement  that  he  did  not  stand  on  the  back  platform  all 
)f  the  time  that  his  car  was  backing  up,  it  being  shown  that 
le  took  up  a  fare  or  two  from  a  witness  who  got  on  at  Twenty- 
Mxtb  street.  This  was  the  testimony  of  the  passenger,  and 
le  said  that  Drouillard  was  in  the  act  of  taking  the  fare  when 
he  collision  occurred.  One  Phelps  testified  that  Drouillard 
umped  off  from  the  car  with  two  others,  pulling  the  bell  just 
>efore  the  accident.  His  jumping  from  the  car  after  giving 
he  signal  to  stop,  and  when  he  could  do  no  good  by  remain- 
ng  on  the  car,  would  not  be  culpable  nor  negligent.  His 
legligence,  if  any,  was  his  absence  from  the  platform,  where 
he  rule  required  him  to  be,  and  his  consequent  failure  to  stop 
lis  car  earlier.  It  is  not  for  us  to  say  that  the  passenger's 
vidence  is  false,  or  that  Phelps'  is  true.  Taken  together, 
his  testimony  raised  the  question  of  Drouillard's  negligence, 
s  a  cause  of  the  collision,  and  made  the  question  of  his 
ompetency  a  proper  one  for  consideration,  if  his  incom- 
etency,  and  defendant's  negligence  in  relation  thereto,  were 
roved,  to  relieve  the  plaintiff  from  the  effect  of  the  fellow- 
ervant  rule,  which  is  otherwise  clearly  applicable. 

Before  a  master  can  be  held  liable  on  the  ground  that  he 
as  in  his  employ  an  incompetent  servant,  it  must  appear 
hat  he  has  been  negligent  either  in  employing  or  retaining 
iim,  and  the  burden  of  proof  is  upon  the  plaintiff.  The  pre- 
amption  is  that  he  was  not  negligent  in  either  respect. 
)avis  V.  R.  R.,  20  Mich.  105,  4  Am.  Rep,  364;  M.  C.  R.  R. 
-  Dolan,  32  Mich.  50Q;  Walkowski  v.  Mines,  115  Mich.  629, 
3  N.  W.  895,  41  L.  R.  A.  33.  Drouillard  had  worked  for 
lefendant  about  10  weeks.     One  witness  testified  that,  in  his 
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opinion,  he  was  slow  to  act — slow  in  ringing  bells  and  stop- 
ping his  car — and  could  not  grasp  two  or  three  ideas  at  a 
time.  He  did  not  testify  to  his  general  reputation.  This 
witness  did  not  inform  defendant  that  Drouillard  was  not 
competent,  although  himself  its  employee,  and  he  never  told 
the  union  to  which  they  both  belonged.  Henry  Benns 
testified  that  he  knew  his  reputation.  He  was  then  asked, 
**What  was  it — competent  or  incompetent?"  He  did  not 
answer  the  question  asked,  but  replied, '^  Well,  he  was  not 
competent  to  run  a  car."  He  was  then  asked  what  he  had 
seen  him  do,  and  he  said  he  had  seen  him  get  excited  and 
give  two  bells  when  he  ought  to  give  one.  On  cross-exami- 
nation he  said  he  never  reported  him  to  the  company  or  the 
anion — never  told  anybody ;  had  never  heard  of  his  having 
any  accident,  except  once  when  this  plaintiff  ran  into  his  car. 
Walter  Smith  testified  that  Drouillard's  ''reputation  was  not 
the  best";  that  ''he  was  said  not  to  be  a  good  conductor,  in 
that  he  was  slow  at  times,  and  not  quick  to  catch  ideas,'* 
and  that  it  was  common  rumor  that  he  had  been  excluded 
from  operating  certain  lines  of  the  defendant";  and  he  also 
testified  that  he  was  short,  and  had  to  stand  on  his  tiptoes  to 
reach  the  bell  cord,  which  would  make  a  man  slow  in  an 
emergency.  John  Hethrington  said  that  he  knew  his  reputa- 
tion, and,  when  asked  what  it  was,  replied:  "Well,  what  I 
could  see,  I  judge  he  was  incompetent.  He  was  incom- 
petent." On  cross-examination  he  said  he  never  heard  any- 
body say  he  was  incompetent,  and  did  not  understand  the 
court's  question  to  be  what  other  people  said  about  him;  that 
what  he  said  to  the  court  was  what  he  saw ;  and  that  he  could 
not  ring  the  bell  and  start  the  cars  as  quick  as  some,  because 
he  was  short.  He  never  reported  him  as  incompetent,  and 
never  heard  of  his  having  an  accident.  If  it  can  be  said  that 
all  of  the  foregoing  raised  a  question  as  to  the  fact  of 
Drouillard's  incompetency,  it  failed  to  raise  any  presumption 
that  defendant  knew  it  or  ought  to  have  known  it,  or  that  it 
should  have  removed  him  if  it  did  know  all  that  these  wit- 
nesses testified  to. 
The  judgment  is  affirmed.     The  other  Justices  concurred. 


Texas  &  P.  Rv.  Co.  v.  Swearingen. 

{Circuit  Court  of  Appeals^  Fifth  Circuit,  April  7,    /poj.) 

[122  Fed.  Rep.  193.1 

Master  and  Servant—Contracts  Limiting  Master's  Liability— Assump- 
tion of  Risk. 
An  application  made  by  a  railroad  switchman  for  employment,  in 
which  he  stated  his  knowledfife  of  the  dangrers  arisingr  from  certain 
kinds  of  structures  built  alongside  the  tracks,  is  not  admissible  to 
establish  his  assumption  of  the  risk  from  such  a  structure  alleged  to 
have  been  negligently  placed  too  close  to  the  track. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        349 

Texas  A  P.  Ry.  Co.  v.  Sw^oavk^eu 

Same— Action  for  Injury  to  Servant — Questions  for  Jury. 

In  an  action  by  a  railroad  switchman  to  recover  for  injury  received  by 
beinf^  knocked  from  the  side  of  a  car,  where  he  was  riding  in  the  course 
of  bis  duty,  by  a  track  scale  box  erected  by  defendant  in  its  switchyard 
near  the  track,  the  question  whether  plaintiff  assumed  the  risk  as  one 
incident  to  his  employment,  either  on  the  g-round  that  the  scale  box 
was  placed  at  a  reasonably  safe  distance  from  the  track,  or  that  the 
danger  was  open  and  obvious,  and  was  such  that  a  reasonably  prudent 
person  eng^aged  as  plaintiff  was  must  be  presumed  to  have  known  of  the 
same,  is  one  for  the  jury,  where  there  is  a  conflict  in  the  evidence  as  to 
snch  facts. 

Same— Railroad  Switchman— Assumption  of  Risk  from  Structures  be-* 
side  Track.* 

A  switchman  employed  in  railroad  yards,  where  he  is  required  in  the 
performance  of  his  duties  to  ride  on  the  ladder  on  the  side  of  freight 
cars  while  they  are  being  moved,  is  not  chargeable,  as  matter  of  law, 
with  knowledge  that  a  structure  built  by  the  company  in  the  yards 
near  to  a  track  is  so  close  to  the  track  as  to  be  dangerous  to  a  person  so 
riding  merely  because  the  structure  itself  is  open  to  ordinary  observa- 
tion. It  is  the  duty  of  the  company  to  place  its  structures  at  such 
jistance  from  the  tracks  as  not  to  endang^er  its  employees  in  the  per- 
formance of  their  ordinary  duties,  and  the  employee  has  the  right  to 
presume  that  such  duty  has  been  performed,  and  is  not  charged  with 
iny  doty  of  inspection  to  ascertain  the  exact  distance  of  such  structures 
from  the  track. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

W.  W.  Swearingen,  the  defendant  in  error,  instituted  this 
iction  in  the  state  court  for  El  Paso  county,  Tex.,  from  which 
:ourt  it  was  duly  removed  by  the  plaintiff  in  error  to  the  Cir-» 
:uit  Court.  The  pleadings  of  the  plaintiff  below  present  sub- 
itantially  the  following  allegations :  That  the  defendant  owns 
md  operates  a  line  of  railway  running  into  the  city  of  El  Paso, 
vhere  it  has  tracks  and  switches  constituting  a  general  switch 
'ard  for  the  handling,  switching,  and  shifting  of  both  pas- 
lenger  and  freight  cars;  that  on  and  prior  to  the  7th  day  of 
"ebruary,  1902,  he  was  in  the  employ  of  plaintiff  in  error  as 
I  switchman,  working  in  its  switch  yard  in  the  city  of  El  Paso, 
ind  his  duties  were  to  couple  add  uncouple  cars,  shift  switches, 
ind  assist  in  the  placing,  switching,  and  shifting  of  cars  on  the 
'arious  tracks  in  the  switch  yard,  which  cars  were  moved  by 
neans  of  a  locomotive;  that  he  was  under  the  direction  and 
upervision  of  another  servant  of  plaintiff  in  error  called  a 
'yardmaster'*;  that  on  the  7th  day  of  February,  1902,  while 
ngaged  in  the  performance  of  his  duties,  he  was  riding  on 
he  ladder  on  the  side  of  a  certain  freight  car  of  a  train  of  cars 
ttached  to  the  locomotive,  which  ladder  is  placed  there  for 
mployees  to  ride  on  while  working,  and  which  train  of  cars 
vexe  going  in  a  westerly  direction  along  track  No.  2  of  the 
witch  yards;  that  his  body  was  swinging  slightly  out  from 
he  car,  in  the  proper  and  usual  position  to  ride  on  the 
adder;  that  the  yardmaster  was  at  the  east  end  of  the  train 
i  cars,  directing  their  movements  by  means  of  a  lantern,  it 

*See  foot-note  appended  to  Gulf,  C.  &  S.  F.  Ry.    Co.    v.  Darby  (Tex. 
:iv.  App.),  2  R.  R.  R.  327,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  327. 
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being  in  the  nighttime,  and  plaintifi  below  was  looking  back 
for  signals,  as  was  his  duty,  when  he  came  in  contact  with  the 
scale  box  structure  which  had  been  negligently  placed  by 
plaintiff  in  error  oi  permitted  to  remain  so  near  the  north  line 
of  the  track  as  not  to  permit  the  passage  of  his  body  in  the 
position  in  which  he  was  riding,  and  he  was  thrown  to  the 
ground,  and  dragged  alouis:  by  the  cars,  and  permanently  in- 
jured ;  that  the  scale  structure  was  of  a  permanent  character, 
and  had  been  at  the  same  place  for  many  months  prior  to  the 
time  he  received  his  injury,  and  had  been  placed  there  and 
maintained  and  used  by  the  plaintiff  in  error,  or  was  per- 
mitted to  remain  there,  plaintifi  in  error  knowing,  or  could 
have  known  by  the  use  of  ordinary  care,  the  location  of  it, 
and  it  was  during  all  the  time  so  close  to  the  north  rail  of  the 
track  as  to  endanger  the  life  and  limb  of  defendant  in  error 
and  other  employees  while  engaged  in  their  duties,  and  con- 
stituted a  dangerous  obstruction  to  the  track — all  of  which 
was  well  known  to  plaintiff  in  error,  or  could  have  been 
known  by  the  use  of  ordinary  care,  but  it  was  unknown  to  the 
defendant  in  error;  that  in  placing  the  scale  structure  or  per- 
mitting it  to  remain  at  the  place  above  recited  the  plaintiff 
in  error  was  guilty  of  negligence,  and  the  defendant  in  error 
received  his  injuries  by  reason  of  said  negligence,  for  which 
he  claims  damages. 

The  defenses  were:  First.  General  demurrer.  Second. 
General  denial.  Third.  The  special  plea  that  the  defendant 
in  error's  injuries  were  not  caused  by  the  negligence  of  the 
plaintiff  in  error;  that  the  scale  structure  was  not  erected  so 
near  the  track  as  to  injure  the  defendant  in  error,  but  that  the 
same  was  erected  in  a  proper  and  safe  manner,  at  a  safe  an  d 
proper  distance  from  the  track,  and  that  the  defendant  in  error 
was  injured  through  his  own  negligence,  and  the  careless 
manner  in  which  he  rode  on  the  cars.  Fourth.  That,  if  said 
scale  box  structure  was  erected  so  near  the  track  as  to  be  dan- 
gerous to  the  defendant  in  error,  he  knew  it,  or  could  have 
known  it  by  the  use  of  ordinary  care,  and  assumed  the  risk 
arising  therefrom,  in  this:  That  he  had  been  in  the  employ 
of  the  plaintiff  in  error,  both  as  a  switchman  and  brakeman, 
for  a  long  time  prior  to  the  accident,  and  had  worked  in  the 
yards  and  on  the  switches  and  on  the  track  No.  2,  on  which 
he  was  injured;  that  track  No.  2  is  a  switch  track  frequently 
used  by  employees  of  plaintiff  in  error  and  used  by  the  defend- 
ant in  error;  that  the  scale  box  structure  is  about  six  feet  high, 
five  feet  wide,  and  it  and  its  location  to  the  track  is  open, 
patent,  and  obvious  to  the  sight — all  of  which  was  well  known 
to  the  defendant  in  error,  or  could  have  been  known  to  him 
by  the  use  of  ordinary  care,  and  by  the  use  of  ordinary  care 
he  could  have  avoided  the  collision  with  it,  and  that  be  was 
injured  through  his  own  negligence.  Fifth.  That  the  defend* 
ant  in  error  well  knew  the  situation  and  location  of  the  track 
scale  box  in  relation  to  track  No.  2,   and  assumed  the  risk 
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sing  therefrom,  and  was  injured  by  his  own  negligence  in 
ling  upon  the  car  in  the  manner  in  which  he  rode,  and  in 
t  using  proper  care  to  avoid  the  collision,  he  knowing  the 
nger»  and  that  he  was  approaching  the  same. 
Fhe  trial  resulted  in  a  judgment  in  favor  of  the  defendant 
error.  The  plaintiff  in  error  assigns  errors,  as  follows: 
'(i)  The  trial  court  erred  in  refusing  to  permit  defendant 
introduce  in  evidence  portions  of  the  written  application 
employment  as  a  brakeman  on  defendant's  railroad,  made 
plaintifi  to  defendant  on  February  22,  1900,  as  shown  by 
endant's  bill  of  exception,  because  said  testimony  was 
terial  to  defendant,  in  this:  That  the  questions  asked 
intifl  in  said  application,  and  the  answer  made  thereto  by 
intiff,  show  that  plaintiff  had  notice  of  the  location  of  the 
ck  scale  box,  and  that  he  was  in  danger  of  being  knocked 
a  car  in  passing  same. 

'(2)  The  trial  court  erred  in  overruling  defendant's  motion 
instruct  the  jury  to  return  a  verdict  for  defendant,  because 
:  undisputed  evidence  established  that  said  track  scale  box 
s  erected  in  the  defendant's  yard  and  under  the  circum- 
nces  in  a  reasonably  safe  place  and  at  a  reasonably  safe 
tance  and  location  from  track  No.  2,  on  which  track  plain- 
was  riding  at  the  time  he  was  injured. 

(3)  The  trial  court  erred  in  overruling  defendant's  motion 
n<truct  the  jury  to  return  a  verdict  for  defendant,  because 
intiff  testified  he  knew  of  the  location  of  the  track  scale 
:,  and  the  location  of  track  No.  2  with  reference  to  said 
:k  scale  box,  on  which  track  No.  2  he  was  riding  at  the 
e  he  was  hurt,  and  because  the  undisputed  evidence  shows 
t  the  track  scale  box  and  the  danger  of  same  was  open  and 
ious  to  the  view  of  plaintiff,  and  that  neither  the  track 
le  box  nor  the  dangers  thereof  were  hidden  or  latent,  and 
intiff  was  presumed  to  know  the  danger  and  assume  the 
:s  thereof. 

(4)  The  trial  court  erred  in  overruling  defendant's  motion 
nstruct  the  jury  to  return  a  verdict  for  defendant  for  the 
son  that  the  entire  and  uncontroverted  testimony  estab- 
ed  the  fact  that  plaintiff  knew  of  the  location  of  the  track 
e  box,  and  location  of  said  track  No.  2  with  reference  to 
I  track  scale  box,  on  which  track  he  was  riding  at  the  time 
vas  hurt ;  and  that  the  track  scale  box  and  the  daneers  of 
same  were  open  and  obvious  to  the  view  of  plaintiff,  and 
hidden  or  latent,  and  plaintiff  was  presumed  to  know  the 
gers  and  assumed  the  risks. 

(s)  Because  the  trial  court  erred  in  the  following  portion 
ts  charge  to  the  jniy:  *The  defendant  claims  that  the 
ntiff  knew  of  the  existence  and  location  of  the  scale  box 
1  which  he  came  in  contact,  and  that  by  continuing  in  the 
k  with  such  knowledge  he  assumed  all  risks  incident  to 
arising  out  of  his  employment.  Upon  this  point  you  are 
ructed  that  if  you  believe  from  the  testimony  that  prior 
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to  the  plaintiff's  injuries  he  knew  of  the  existence  and  loca- 
tion of  the  scale  box,  and  of  the  danger  incident  to  the  dis- 
charge of  his  duties  while  passing  the  same  on  a  moving 
train,  if  danger  there  was;  or  if,  knowing  of  the  location  of 
the  structure,  the  danger  to  the  employees  while  in  the  usual 
discharge  of  their  duties  was  apparent — that  is,  open  to 
observation — then  you  are  instructed  that  the  plaintiff,  by 
continuing  in  the  employment  of  the  defendant  without  com- 
plaint, assumed  such  risks,  and  he  would  not,  therefor<»,  be 
entitled  to  recover.  In  this  connection  you  are  further  in- 
structed that  the  mere  fact  that  the  plaintiff  knew  of  the 
existence  and  location  of  the  scale  box  would  not,  as  a  matter 
of  law,  charge  him  with  knowledge  of  the  danger,  if  such  there 
was,  due  to  its  proximity  to  the  north  rail  of  track  No.  2;  and 
whether  he  knew  of  the  danger  is  a  question  of  fact  for  you 
to  determine  from  a  consideration  of  all  the  facts  and  circum- 
stances in  evidence. '  Because  the  proof  showed  that  plaintiff 
knew  of  the  location  of  the  track  scale  box  and  of  track  No. 
2,  on  which  he  was  riding  at  the  time  he  was  hurt,  in  ref- 
erence to  said  scale  box,  and  that  the  same  and  the  location 
thereof  was  open  and  obvious  to  plaintiff's  view,  and,  being 
an  experienced  brakeman,  he  was  charged  with  notice  that 
riding  on  the  cars  as  he  did  was  dangerous,  and  he  assumed 
the  risks  thereof,  and  the  court  should  have  so  charged  the 
jury. 

Peyton  F.  Edwards,  Peyton   Jas,  Edwards,  and  T.  J.  Frie- 
man,  for  plaintiff  in  error. 
R.  V.  Bowden,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and   SHELBY,   Circuit 
Judges. 

McCORMICK,  Circuit  Judge  (after  stating  the  facts  as- 
above).  The  first  error  assigned  is  not  well  taken.^  The  bill 
of  exceptions  to  which  it  refers  says  that  at  a  certain  stage  of 
the  trial  the  defendant  produced  and  showed  to  the  plaintifi 
his  written  application  for  employment  as  a  brakeman,  signed 
by  him,  and  dated  February  22,  1900.  The  plaintiff  testified 
that  he  had  read  the  same  at  the  time  he  made  it,  and  had 
written  the  answers  thereto  himself  to  the  questions  therein 
asked  him,  and  had  signed  it.  The  defendant  then  offered  in 
evidence  the  following  portions  thereof  for  the  purpose  of 
showing  that  plaintiff  had  notice  of  the  location  of  the  track 
scale  box,  and  that  he  was  in  danger  of  being  knocked  off  of 
a  car  when  passing  the  same: 

'^Q.  Do  you  make  this  application  for  emplovment  in  train 
service  realizing  the  hazardous  nature  of  such  employment, 
understanding  that  it  is  necessary  in  operating  this  railway 
for  the  company  to  have  overhead  and  truss  bridges  at  cer- 
tain points  on  the  line;  also  coal  chutes,  track  scale  boxes, 
water  tanks,  coalhouses,  platforms,  sheds,  roofs,  and  other 
overhead  and  side  structures,  and  that  in  the  performance  of  the 
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uties  for  which  you  are  employed  you  are  liable  to  receive 
[juries  by  being:  knocked  off  the  side  or  top  of  cars  unless  you 
se  due  care  to  avoid  injury  thereby?  A.  Yes.  Q.  Do  you 
^ree  to  acquaint  yourself  with  the  location  of  all  overhead 
id  truss  bridges,  as  well  as  the  location  of  all  other  stiuc- 
ires  along  the  line  of  the  road?  A.  Yes.  Q,  Doyouunder- 
and  that  no  officer  or  employee  of  this  company  is  authorized 
•  request  or  require  you  to  use  defective  tracks,  cars,  machin- 
y,  or  appliances  of  any  kind,  and  that  when  you  do  so  you 
sume  all  the  risk  of  injury  therefrom?  A.  Yes.  Q.  Do  you 
derstand  that  this  company  desires  to  employ  only  experi- 
ced  men  in  the  service,  and  does  not  undertake  to  educate 
sxperienced  men?     A.  Yes.*' 

Counsel  for  plaintiff  objected  to  this  testimony  for  the  rea- 
1  that  it  was  irrelevant  and  immaterial,  and  that  plaintiff 
d  made  this  application  and  entered  the  employ  of  the  de- 
idant,  and  afterwards  resigned,  and  again  entered  the  em- 
)y  of  the  defendant  some  two  years  later  without  making 
other  application;  and  also  because  it  was  offered  on  the 
rt  of  the  defendant  to  limit  its  liability  for  its  own  negli- 
Dce,  and  void  as  against  public  policy ;  and  because  the  par- 
ular  location  of  this  track  scale  is  not  given.  In  our  opinion, 
was  not  error  to  sustain  the  objection  made  to  the  proof, 
ilf,  Colorado  &  Santa  Fe  Railway  Co.  v.  Darby  (Tex.  Civ. 
p.)  67  S.  W.  446,  2  R.  R.  R.  327,  25  Am.  &  Eng.  R.  Cas.,  N. 

327. 
irrors  second,  third,  and  fourth  will  be  considered  together. 

reference  to  these  we  remark,  in  the  first  place,    that  the 

ond  states  that  the  undisputed  evidence  established  that 

)  track  scale  box  was  erected  at  a  reasonably  safe  distance 

]  location  from  track  No.  2;  and  the  third  states  that  the 

Hsputed  evidence  shows  that  the  track  scale  box   and   the 

iger  of  same  was  open  and  obvious  to  the  view  of  plaintiff, 

1  that  neither  the  track  scale  box  nor  the  dangers  thereoif 

re  hidden  or  latent;  and  the  fourth  states  that  the   entire 

1  uncontroverted  testimony  established  the  fact  that  the 

le  box  and  the  dangers  of  the  same  were  open  and  obvious 

:he  view  of  plaintiff,  and  not  hidden  or  latent.     The  bill  of 

eptions  purports  to  contain  a  statement  of  all  the  facts  in 

ience.     It  opens  with  about  a  page  of  what  are   put  down 

4acts  about  which  there  is  no  dispute.*'     But  this  page  of 

statement  of  ** facts  about  which  there  is  no  dispute*'  does 

support  the  suggestions  of  the  plaintiff  in  error  as  to  what 

stablished  by  the  undisputed  evidence  and   the  uncontro- 

ted  testimony,  as  above  noticed.     And,  more  than  that,  all 

he  testimony  given  by  the  plaintiff  in  his   own  behalf  and 

his  behalf  by  witnesses  called  by  him,  and  much   of  the 

imony   drawn   from  witnesses  called   by   the  defendant, 

ds  to  question   the  existence  of  the  facts  which   these  as- 

iments  of  error  assume  to  have  been  established  by  undis- 

ed   evidence  and   uncontroverted  testimony.     Assuming, 

8  R  R  R— 23 
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however,  that  it  was  the  intention  of  the  plaintiff  in  error  to 
suggest  and  urge  that  the  preponderance  of  testimony  sup- 
ported their  view,  said  in  the  assignment  to  have  been  estab- 
lished by  undisputed  evidence  and  uncontroverted  testimony, 
and  that  it  resulted  therefrom  that  the  plaintiff  was  pre- 
sumed to  know  the  danger  and  to  have  assumed  the  risks 
thereof,  this  would  present  a  case  not  to  have  been  withdrawn 
from  the  jury,  but  to  have  been  submitted  to  it  under  the 
proper  instruction  that  if  they,  from  a  consideration  of  all 
the  proof,  found  the  fact  to  be  as  the  defendant  contended, 
either  that  the  scale  was  placed  at  a  reasonably  safe  distance 
and  location  from  track  No.  2,  or,  if  it  was  not,  that  the 
danger  of  the  same  was  open  and  obvious  to  the  view 
of  the  plaintiff,  and  that  neither  the  track  scale  box  nor 
the  dangers  thereof  were  hidden  or  latent,  and  were 
such,  if  they  existed  at  all,  that  a  reasonably  prudent 
person  engaged  as  plaintiff  was,  and  in  the  conditions  with 
which  he  had  been  and  was  then  surrounded,  would  be  pre- 
sumed to  know  the  danger,  in  such  case  the  plaintiff  must  be 
held  to  have  assumed  the  risk,  and  could  not  recover.  To  this 
effect,  substantially,  the  jury  were  directly  and  clearly 
instructed. 

To  support^  its  second  assignment  of  error,  defendant's 
counsel  submit  that,  where  a  railroad  constructs  its  side 
tracks  and  track  scale  boxes  and  structures  in  its  own 
private  yards,  where  the  safety  of  passengers  and  the  public 
is  not  involved,  and  according  to  the  requirements  of  the 
situation,  and  in  the  manner  most  convenient  to  facilitate  the 
transaction  of  its  business,  and  the  same  are  open  and  obvioas 
to  the  sight,  and  are  not  hidden  or  latent,  an  experienced 
man  who  goes  to  work  there  is  presumed  to  know  the  dangler 
thereof,  and  assumes  that  risk.  To  sustain  this  proposition 
they  cite  Tuttle  v.  Railway,  122  U.  S.  189,  7  Sup.  Ct.  u66, 
30  L.  Ed.  1 1 14;  Nicholas  Content  v.  New  York,  New  Haven 
&  Hartford  Railroad  Company,  165  Mass.  267,  43  N.  £.  94,  3 
Am.  &  Eng.  R.  Cas.,  N.  S.,  369;  Terre  Haute  &  Indianapolis 
Railroad  Company  v.  Becker,  Administratrix,  146  Ind.  202- 
219*  45  N.  E.  9(5;  Louisville,  New  Albany  &  Chicago  Railway 
Company  v.  Bates,  Administrator,  146  Ind.  564,  574,  45 
N.  E.  108;  Oglesby  v.  Missouri  Pacific  Railway  Co.,  150  Mo. 
137-233.  37  S.  W.  829,  51  S.  W.  758- 

We  notice  these  cases  in  the  reverse  order  of  that  in  which 
they  are  cited.  The  Oglesby  Case  is  a  decision  rendered  by 
the  Missouri  Supreme  Court  in  banc,  consisting  of  the  seven 
judges.     On  the  last  page  of  the  report  we  find  this: 

''Per  Curiam.  The  foregoing  opinions  expressing  the  views 
of  the  different  members  of  the  court  are  ordered  filed. 
Gantt,  C.  J.,  and  Brace,  J.,  concur  with  Valiant,  J.,  for  t)ie 
affirmance  of  the  judgment.  Burgess  and  Marshall,  JJ.,  hold 
the  judgment  should  be  reversed,  and  the  cause  remanded 
for  a  new  trial.     Sherwood  and  Robinson,  JJ.,  hold  the  juds* 
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ent  should  be  reversed  without  remanding,  but,  in  order  to 
spose  of  the  case,  concur  with  Burgess  and  Marshall,  JJ., 
ordering  the  judgment  reversed  and  the  cause  remanded. 
antt,  C.  J.,  Brace  and  Valiant,  JJ.,  dissenting." 
It  will  be  observed  that  a  bare  majority  of  the  court  were  in 
^or  of  reversing  the  judgment  of  the  trial  court,  and  this 
re  majority  was  equally  divided  on  the  question  as  to  whether 
e  case  should  be  remanded  for  a  new  trial,  or  should  be  re- 
rsed  without  remanding.  In  this  connection  we  note  that 
3  report  shows  that  section  3776  of  the  Revised  Statutes  nf 
issouri  of  1879  provides  that  the  Supreme  Court  on  appeals 
writs  of  error  shall  examine  the  record,  and  award  a  new 
al«  reverse  or  affirm  the  judgment  or  decision  of  the  circuit 
art,  or  give  such  judgment  as  such  court  ought  to  have 
^en,  as  to  them  shall  seem  agreeable.  The  case  was  one  to 
:over  damages  for  personal  injuries  alleged  to  have  been  re- 
ved  through  the  negligence  of  the  defendant  in  putting  into 
i  train  on  which  the  plaintiff  was  hurt  a  defective  car. 
:er  the  proof  both  by  the  plaintiff  and  the  defendant  was 
in,  the  defendant  moved  for  a  verdict,  which  was  denied. 
e  case  was  submitted  to  the  jury,  and  the  plaintiff  recovered. 
3  leading  opinion  in  the  case,  submitted  by  Judge  Valiant, 
I  concurred  in  fully  by  the  Chief  Justice  and  Judge  Brace, 
after  the  statement  of  the  case,  divided  into  five  para- 
phs or  sections.  The  first  relates  to  the  state  of  the 
idings  of  the  plaintiff,  and  concludes  with  the  statement  that 
re  was  nothing  in  the  pleadings  or  evidence  that  would 
e  justified  the  court  in  taking  the  case  from  the  jury  on  the 
DW-servant  doctrine.  The  second  is  addressed  to  the  con- 
tion  that  there  was  no  evidence  tending  to  show  that  the 
mdant  was  liable  on  the  theory  that  the  wreck  was  caused 
:he  alleged  defective  car,  and  it  concludes  that  there  was 
stantial  testimony  to  sustain  every  fact  necessary  to  be 
ven  by  the  plaintiff  under  the  instructions  given;  that  there 
nothing  to  indicate  any  fault  on  his  part;  therefore  there 
no  foundation  for  the  demurrer  to  the  evidence.  The  third 
3iders  the  contention  that  the  jury  awarded  excessive 
rages,  and  it  concludes  with  the  statement  that  there  is 
ling  in  the  record  to  indicate  that  the  sum  awarded  was 
thing  else  than  the  result  of  the  jury's  honest  judgment, 
that  there  is  no  reason  why  the  court  should  disturb  their 
lict.  The  fourth  relates  to  the  refusal  of  certain  mstruc- 
s  requested  by  the  defendant,  touching  which  it  is  said, 
lese  were  in  the  nature  of  demurrers  to  the  evidence,  and 
disposed  of  by  the  discussion  on  that  subject.''  In  this 
ig^raph  the  opinion  adds:  ^'Butsomeof  the  instructions 
n  for  the  defendant  should  not  be  passed  without  notice, 
ough  this  is  its  appeal,  and  therefore  there  is  no  excep- 
to  the  ruling  of  the  court  in  giving  defendant's  instruc-^ 
s,  yet,  as  those  instructions  will  be  published  in  this  record, 
as  they  contain  erroneous  views  of  the  law,  they  are  liable 
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to  be  considered  as  having  passed  with  the  approval  of  this 
court,  and  might  be  followed  as  precedents/'  The  first,  third, 
and  fourth  of  the  requested  charges  given  by  the  court  for  the 
defendant  were  then  quoted  and  criticised.  The  fifth  para- 
graph contains  only  one  line,  in  these  words:  ''The  fifth 
instruction  contains  the  same  error. ' '  The  opinion  concludes : 
''There  is  no  error  in  this  record  of  which  the  defendant  has 
a  rieht  to  complain.  The  judgment  of  the  circuit  court  ought 
to  be  affirmed.*'  Gantt,  C.  J.,  and  Brace,  J.,  concur.  Bur- 
gess, J.,  concurs  in  paragraphs  i,  2,  and  3.  The  opinion  of 
Marshall,  J.,  was  very  brief.  He  says:  "I  am  of  opinion  that 
there  is  no  evidence  that  the  car  was  not  properly  inspected, 
and  want  of  proper  inspection  was  the  only  act  of  negligence 
upon  which  the  plaintiff  could  predicate  a  recovery  under  the 
facts  as  disclosed  by  this  record.  *  *  *  In  the  absence 
of  such  showing,  I  think  that  the  negligence  as  to  inspection 
was  not  sufficiently  shown,  and  therefore  the  judgment  should 
be  reversed,  and  the  cause  remanded. ' '  The  separate  opinion 
of  Sherwood,  J.,  in  which  Robinson,  J.,  concurred,  covers  65 
pages  of  the  report,  and  has  the  tone  throughout  of  a  dissent- 
ing opinion.  In  it  he  quotes  at  length  from  the  opinion  of 
Chief  Justice  Monks  in  the  case  of  Railroad  v.  Bates,  supra, 
in  which  quotation  this  occurs:  "They  [the  jury]  cannot  be 
allowed  to  set  up  a  standard  which  shall,  in  efiect,  dictate  the 
custom  or  control  the  business  of  a  community;"  citing  in 
support  thereof  two  Pennsylvania  cases  and  Tuttle  v.  Rail- 
road, supra. 

It  is  difficult  to  extract  from  the  report  of  this  decision  the 
persuasive  authority  applicable  to  the  case  we  are  reviewing- 
on  this  writ  of  error.  The  case  of  Railway  Company  v.  Bates, 
supra,  is  thus  stated  by  Chief  Justice  Monks  in  the  opinion 
of  the  court : 

"Appellee's  intestate,  while  in  appellant's  service,  was 
killed  when  in  the  act  of  coupling  cars  upon  appellant's  road, 
and  this  action  was  brought  to  recover  damages  therefor,  upon 
the  ground  that  his  death  was  caused  by  appellant's  negli- 
gence. Appellant's  demurrer  for  want  of  facts  to  sustain  the 
amended  complaint  was  overruled.  After  issue  was  joined, 
the  cause  was  tried  by  the  jury,  and  a  special  verdict  returned. 
Appellant  moved  the  court  to  render  judgment  in  its  favor  on 
said  verdict,  which  motion  the  court  overruled,  and  rendered 
judgment  in  favor  of  the  appellee.  These  rulings  of  the 
court  are  severally  assigned  as  error." 

After  an  elaborate  discussion  of  the  different  contentions, 
the  opinion  concludes: 

"It  follows  that  the  court  erred  in  rendering  judgment  in 
favor  of  appellee.  It  is  claimed  by  appellant  that  the  case 
made  by  the  verdict  does  not  correspond  with  the  allegations 
or  theory  of  the  complaint.  As  the  case  must  be  reversed  for 
other  reasons,  and  the  complaint  may  be  amended  before 
another  trial,  it  is  not  necessary  for  us  to  determine  this  ques- 
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DO.  We  think  justice  requires  that,  instead  of  directing  a 
dgment  upon  the  verdict,  a  new  trial  be  awarded.  Judg- 
ent  reversed,  with  instructions  to  award  a  new  trial,  with 
ive  to  amend  the  complaint,  and  for  further  proceedings  not 
consistent  with  this  opinion.'* 

In  the  case  of  Railroad  Company  v.  Decker,  supra,  there  was 
special  verdict.  The  whole  case  being  considered  on  the 
peal,  the  Supreme  Court  found  that  ''under  the  circum- 
mces  in  this  case  the  peril  which  the  deceased  was  subjected 
by  reason  of  such  irregular  trains  was  a  risk  incident  to  the 
vice  which  he  had  entered,  and  one  which  he  assumed  under 
;  contract  of  employment.'*  It  is  announced  further: 
^We  do  not  consider  that  the  fifth  finding  of  the  jury,  rela- 
e  to  the  curves  in  appellant's  road  between  Waveland  and 
)oley,  and  its  surroundings,  under  the  circumstances,  can 
ve  to  exert  any  influence  over  the  question  of  appellant's 
gjligence." 

\fter  quoting  from  Tuttle  v.  Railroad  Company,  supra,  the 
inion  proceeds: 

*The  thirteenth  and  fourteenth  findings  may  properly  be 
isidered  as  being  of  the  character  of  legal  conclusions,  and 
ice  can  serve  no  purpose  in  a  special  verdict,  and  must, 
Tefore,  be  disregarded.  Elliott,  General  Practice,  vol.  2,  § 
,  and  authorities  there  cited.  The  fifteenth  finding  is  not 
bin  the  issue  of  the  third  paragraph  of  the  complaint, 
reasons  are  urged  in  support  of  the  cross-errors  assigned 
appellee ;  hence  they  must  be  deemed  as  waived.  The 
rt  erred  in  awarding  judgment  on  the  special  verdict  in 
3r  of  appellee,  for  which  error  the  judgment  is  reversed, 
the  cause  is  remanded,  with  instructions  to  the  lower 
rt  to  render  its  judgment  upon  the  special  verdict  in 
3r  of  appellant." 

1  Content  v.  Railroad,  supra,  the  opinion  states: 
There  was  no  conflict  in  the  evidence  as  to  the  material 
Qts.  The  position  of  the  tracks  was  open  and  visible. 
t  use  and  the  size  of  the  Star  Union  cars  were  known  to  the 
ntifi.  The  side  tracks  were  used  as  storage  tracks,  and 
e  generally  filled  with  cars.  At  the  place  where  the  plain- 
was  hurt  the  side  track  was  parallel  with  the  track  upon 
ch  he  was  riding,  and  had  not  begun  to  curve  in  towards  the 
ir  track.  ♦  ♦  ♦  The  defendant  did  not  owe  it  as  a 
r  to  the  plaintiff  to  change  the  position  of  its  tracks,  or  to 
ontinue  the  use  of  Star  Union  cars  upon  its  railroad,  or 
lake  a  change  in  its  custom  of  storing  these  and  other 
i  upon  the  side  track.  Therefore,  in  the  legal  sense,  the 
:ndant  was  guilty  of  no  breach  of  duty  and  of  no  negligence 
ards  him.  If  the  plaintiff  entered  into  the  employment 
Sie  defendant,  he  must  be  held  to  have  assumed  the  risk 
in^  from  these  things." 

I  Tuttle  V.  Railroad,  supra,  the  pleadings  on  which  plain- 
relied  alleged  that  the  siding  called  the  ''bootjack  siding'* 


358         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Texaa  A  P.  Ry.  Co.  v.  Swearingren 

was  negligrently  and  unskillfuUy  constructed  by  the  defendant^ 
with  so  sharp  a  curve  that  the  drawheads  of  the  cars  in  use 
by  defendant  would  pass  each  other,  and  cause  the  cars  to 
crush  any  one  who  attempted  to  m^ke  a  coupling  thereon. 
This  alleged  faulty  construction  of  the  track  was  the  principal 
matter  of  contest  on  the  trial.  Plaintiff  contended  that  the 
defendant  was  bound  in  duty  to  its  workmen  and  employees 
to  construct  a  track  that  would  not  expose  them  to  the  danger 
which  existed  in  this  case,  whilst  the  defendant  contended^ 
and  offered  evidence  to  prove,  that  the  track  was  constructed 
according  to  the  requirements  of  the  situation,  a  sharp  curve 
being  necessary  at  this  place  in  order  to  place  the  cars» 
when  loading,  alongside  of  the  dock  or  slip;  that  such  curves 
were  not  uncommon  in  station  yards;  that  in  such  condition 
the  drawheads  of  cars  quite  often  pass  each  other  when  the 
cars  come  together ;  that  this  must  be  presumed  to  have  been 
well  known  to  Tuttle,  the  deceased,  who  was  an  experienced 
yardman;  that  he  accepted  the  employment  with  the  full 
knowledge  of  its  risks,  and  must  be  held  to  have  assumed  them ; 
that  it  was  negligence  on  his  part  to  place  himself  in  such 
a  situation  as  to  incur  the  danger  and  suffer  the  injury  com- 
plained of.  It  appeared  by  the  evidence  that  when  trying 
to  make  the  coupling  the  deceased  stood  on  the  inside  of 
'  the  curve,  where  the  corners  of  the  cars  come  in  contact  when 
the  drawheads  pass  each  other,  and  will  crush  a  person  caught 
between  them ;  whereas  on  the  outside  of  the  curve  they  are 
widely  separated,  and  there  is  no  danger.  The  defendant 
contended  that  the  position  thus  taken  by  Tuttle  was  con- 
tributory negligence  on  his  p^^rt.  On  the  other  hand,  the 
plaintiff  offered  evidence  tending  to  show  that  it  was  usual  for 
the  brakeman,  in  coupling  cars  on  a  curve,  to  stand  on  the  in- 
side, so  as  to  see  the  engineer,  and  exchange  signals  with 
him  for  stopping,  backing,  or  going  forward.  The  defendant 
contended,  and  offered  evidence  tending  to  show,  that  this 
was  not  necessary,  as  there  was  always  a  yardmaster  or  others 
standing  by  to  co-operate,  by  whom  the  signals  could  be 
given.  Upon  the  evidence  adduced  the  trial  judge  directed 
the  jury  to  find  a  verdict  for  the  defendant,  holding  that  Tuttle 
wantonly  assumed  the  risk  of  remaining  on  the  inside  of  the 
drawbar,  when  he  should  have  gone  on  the  other  side,  and 
that  the  defendant  ought  not  to  be  held  in  this  action.  It 
was  on  this  state  of  case  that  the  laneuage  was  used  in  the 
opinion  of  the  bourt,  on  which  the  plaintiff  in  error,  in  the 
case  before  us,  so  strongly  relies,  and  which  its  counsel  largely 
quotes.     A  part  of  this  language  we  quote : 

**We  have  carefully  read  the  evidence  presented  by  the  bill 
of  exceptions,  and,  although  it  appears  that  the  curve  was  a 
very  sharp  one  at  the  place  where  the  accident  happened,  yet 
we  do  not  think  that  public  policy  requires  courts  to  lay  down 
any  rule  of  law  to  restrict  a  railroad  company  as  to  the 
'^nrve  it  shall  use  in  its  freight  depots  and  yards,   where  the 
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ifety  of  passengers  and  the  public  is  not  involved;  much  less 
lat  it  should  be  left  to  the  varied  and  uncertain  opinions  of 
iries  to  determine  such  an  engineering  question/' 
Then,  after  some  further  discussion  of  principles  and  prec- 
ients  and  the  particular  facts  of  the  case  in  hand,  the  opinion 
roceeds: 

'^Without  attempting,  therefore,  to  give  a  summary  of  the 
ridence,  we  have  no  hesitation  in  saying  that  the  judge  was 
g:ht  in  holding  that  the  deceased,  by  voluntarily  assuming 
le  risk  of  remaining  on  the  inside  of  the  draw-bar,  brought 
e  injury  upon  himself,  and  the  judge  was  right,  therefore^ 
directing  a  verdict  for  the  defendant/' 
The  Union  Pacific  Railway  Company  v.  O'Brien,  49  Fed. 
8,  I  C.  C.  A.  354,  4  U.  S.  App.  221,  was  an  action  of  Nora 
Brien  against  the  railway  company  to  recover  damages 
r  the  death  of  her  husband,  alleged  to  have  been  caused 
the  defendant's  negligence.  The  case  was  sent  to  the 
ry  upon  the  issue  of  negligence  on  the  part  of  the  company 
not  properlv  constructing  the  track,  in  that  no  outlet  was 
ovided  for  the  water  which  would  be  liable  to  come  down 
on  the  track  and  deposit  thereon  sand  and  other  obstruc- 
ns,  and  of  contributory  negligence  on  the  part  of  tbe  de- 
ised,  and  upon  both  issues  the  jury  found  in  favor  of  the 
lintifi  and  assessed  her  damages.  Judgment  was  rendered 
the  verdict,  and  the  company  brought  the  case  to  the 
cuit  Court  of  Appeals  of  the  Eighth  Circuit.  On  the  hear- 
:  in  that  court.  Judge  Oliver  P.  Shiras  sat  as  one  of  the  mem- 
s  thereof,  and  delivered  the  opinion  of  the  court.  In 
erring  to  the  case  of  Tuttle  v.  Railway,  supra,  which  was 
id  by  the  plaintiff  in  error  in  argument,  he  said,  in  sub- 
nce:     The  principle  of  this  decision  cannot  be  carried  to 

extent  claimed  in  argument  by   counsel  for  plaintiff  in 
Dr.     If  it  was  applicable  in  the  broad  sense  claimed   for  it» 

result  would  be  that  the  well-established  rule  that  it  is 
dutv  of  the  company  to  use  due  care  and  skill  in  the  con- 
iction  and  maintenance  of  the  roadbed  and  track  and  in 
lishing  proper  machinery  for  the  use  of  its  employees  would 
wholly  abrogated.  In  one  sense  it  is  a  question  of  en- 
eering  skill  to  determine  how  a  roadbed  and  track  shall 
constructed,  and,  if  the  conclusion  of  the  engineer  in 
rge  thereof  is  final,  and  cannot  be  challenged  before  a 
rt  and  jury  by  one  who  has  suffered  injury  by  reason  of 
;cts  in  the  roadbed  and  track,  then  it  is  useless  to  say  that 

railway  company  is  bound  to  exercise  due  care  in  the 
struction  of  its  roadbed,  for  it  could  always  be  prepared 
trove  that  the  road  was  built  in  accordance  with  the  in- 
ction  of  its  engineer.  The  difference  between  the  kind  of 
wledge  called  into  action  in  determining  the  sharpness  of  a 
re  that  is  needed  in  running  a  railway  line  at  a  given  point 
that  exercised  in  determining  whether  the  exigencies  of  a 
!0  situation  require  that  some  escape  or  outlet  be  furnished 
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for  water  liable  to  come  down  a  natural  waterway  intersecting 
the  line  of  tailway  is  so  great  that  it  renders  the  rule  ap- 
plicable to  the  one  case  inapplicable  to  the  other.  The 
training  and  knowledge  of  an  engineer  is  not  needed  to  en- 
able one  to  understand  the  action  of  water  in  rushing  down 
a  gully  or  similar  waterway,  nor  to  know,  if  an  obstruc- 
tion like  a  solid  railway  roadbed  is  built  across  a  waterway, 
down  which  any  considerable  amount  of  water  may  be  ex- 
pected to  pass,  that,  unless  an  outlet  is  given  to  it,  it  must  of 
necessity  collect  against  the  roadbed,  and  perchance  overflow 
it.  Such  facts  are  matters  of  common  knowledge  gathered 
from  the  experience  and  observation  of  every  day  life,  and 
hence  a  jury  is  entirely  competent  to  pass  upon  an  issue 
involving  considerations  of  that  nature.  This  case  was  taken 
to  the  Supreme  Court,  and  in  the  opinion  of  that  court,  de- 
livered by  the  chief  justice,  this  language  occurs: 

**In  our  opinion,  the  Circuit  Court  of  Appeals  committed 
no  error  in  its  rulings  and  in  a£Brming  the  judgment  of  the 
court  below,  and  we  are  not  inclined  to  restate  the  reasons 
for  the  conclusions  reached  by  that  court,  which  are  fully  set 
forth  in  the  case  as  reported."  i6i  U.  S.  457,  16  Sup.  Ct. 
618.  40  L.  Ed.  766. 

In  the  case  of  Wood  v.  Louisville  &  Nashville  Railroad 
Company  (C.  C.)  88  Fed.,  on  page 46,  we  find  views  expressed 
by  Judge  Hammond  which  we  think  are  sound,  and  applicable 
to  the  case  before  us.     He  says : 

"It  cannot  be  required  of  a  brakeman  that  he  shall  go  about 
upon  the  line  of  a  railroad  upon  which  he  is  operating  and 
lay  a  foot  rule  to  all  the  structures  of  this  kind,  and  see 
whether  or  not  they  be  so  close  as  to  make  it  necessary  that 
he  should  be  watchful  when  he  is  climbing  the  ladders*  or  to 
avoid  taking  the  ladder  until  the  chute  shall  have  been  passed. 
The  fact  that  no  accident  of  this  kind  had  happened  before 
upon  the  railroad,  and  that  trains  were  constantlv  passing 
this  chute  without  the  development  of  this  danger,  brings  it 
directly  within  the  class  of  what  we  may  call  *conrealed  dan- 
gers*. This  danger  was  lurking  for  years  without  its  being 
known.  The  constituent  element  of  it  was  a  matter  of  mere 
inches,  and  that,  in  the  very  nature  of  things,  could  not  be 
detected  by  ordinary  observation.  It  is  an  idle  struggle  to 
escape  the  liability  for  this  negligence  to  impute  contribo- 
tory  negligence  of  the  plaintiff  under  the  circumstances  of 
this  case.  Even  if  he  had  been  aware  of  the  fact  that  the 
cattle  chute  was  there,  it  does  not  follow  that  he  was  aware 
of  the  fact  that  it  was  a  few  inches,  more  or  less,  too  close  to 
the  track,  and  he  had  a  right  to  rely  upon  and  believe  that 
the  railroad  company  would  not  put  it  too  close  to  the  tracks 
or  would  not  permit  the  constructor  whom  they  allowed  to 
build  it  to  put  it  too  close  to  the  track,  to  injure  their 
employees.  It  is  a  danger  that  does  not  probably  show 
itself    until    an  accident    like    this  brings    it    into    promi- 
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ence,  either  to  the  railroad  owner  who  operates  the 
)ad  or  to  the  man  who  originally  constructed  it.  They 
ere  thinking  of  establishing  a  clearance  for  the  cars, 
id  not  for  a  man  climbing  the  ladders  at  the  moment 
[  passing  the  chute.  That  danger  was  probably  not  thought 
:  by  anybody ;  not  by  the  constructors  any  more  than  by  the 
aintiS.  It  is  a  danger  that  might  arise,  and  possibly  did 
ise  in  this  case,  because  the  car  on  which  he  was  mounted 
as  wider  than  ordinary  cars,  or  perhaps  the  ladder  might 
ive  been  constructed  so  as  to  have  been  further  away  from 
a  side  of  the  car  than  in  the  ordinary  construction  of  ladders, 
any  differences  of  this  kind  might  appear  to  make  a  danger 
this  particular  conjunction  of  a  brakeman  on  a  ladder  and 
cattle  chute  too  near  the  track  that  would  not  be  observ- 
>le  to  any  ordinary  intelligence  or  observation.  The  case 
IS  fairly  left  to  the  jury,  and  they  have  decided  these  ques- 
)ns  of  negligence  and  contributory  negligence  against  the 
fendant,  and,  I  think,  properly  so.'' 

From  Pierce  v.  Clavin,  82  Fed.  552,  27  C.  C.  A.  227,  we 
3te  language  used  by  Judge  Jenkins  in  delivering  the  opin- 
1  of  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit, 
follows: 

4s  the  defendant  in  error  also  chargeable  with  notice  of 
s  obvious  defect?  If  he  is,  he  could  not  recover.  The 
itch,  if  defective  and  dangerous,  was  in  such  condition 
en  the  defendant  in  error  entered  into  the  service  of  the 
eiver.  He  assumed,  in  entering  upon  that  service,  not 
y  such  risks  and  perils  as  are  incident  to  the  performance 
his  duty,  but  the  risk  of  such  extra  hazard  and  peril  of 
ich  he  has  either  actual  or  presumed  knowledge;  and, 
ere  the  defect  is  obvious,  knowledge  is  presumed  of  the 
igers  which  it  suggests  and  which  are  apparent.  [Citing 
horities.]  The  question  should,  therefore,  have  been  su bi- 
tted to  the  jury,  whether  the  defendant  in  error  knew,  or 
^ht  reasonably  to  have  known,  the  danger  to  him  from  this 
5ged  defective  appliance." 

Ls  was  said  in  the  opinion  of  the  Supreme  Court  in  the  case 
^lorthern  Pacific  Railroad  v.  Everett,  14  Sup.  Ct.  474,  38 
Ed.  373,  152  U.  S.  107: 

It  is  not  easy  on  a  subject  of  this  kind  to  lay  down  un- 
iding  rules,  and  conflicting  cases  can  readily  be  found; 
,  without  pursuing  the  subject  further,  we  are  satisfied 
t  in  the  present  case  there  is  no  conclusive  evidence  of 
want  of  due  care  on  the  part  of  Everett  in  not  observing 
projecting  timber  while  he  was  in  the  discharge  of  his 
y,  and  while  his  attention  was  directed  to  the  work  in 
ch  he  was  engaged." 

ti  Lindsay  v.  New  York,  New  Haven  &  Hartford  Railroad 
npany,  112  Fed.  384,  50  C.  C.  A.  298,  i  R.  R.  R.  378,  24 
.  &  Eng.  R.  Cas.,  N.  S.,  378,  it  was  well  said  by  Judge 
:ombe: 
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'' Citations  of  opinions  in  other  cases  are  not  especially 
helpful,  since  the  decision  of  each  case  necessarily  depends 
on  its  own  facts,  and  these  are  rarely  the  same  in  any  two 
cases. '  * 

On  the  facts  of  that  case  which  he  was  considering  he  as* 
sumed  that  the  place  where  the  plaintiff  was  set  to  work  was 
not  reasonably  safe,  and  that  he  acted  on  the  night  in  ques- 
tion with  reasonable  prudence  under  the  circumstances,  and 
said : 

'4f  the  plaintiff's  sole  opportunity  of  observation  had  been 
in  the  obscurity  of  night,  he  might  have  worked  there  a  long 
time  without  observing  them  [sluiceways  and  drains  that 
ran  under  and  across  the  tracks] ;  but  when  it  appears  that 
during  the  months  of  April,  May,  and  June,  and  the  first 
week  in  July,  he  was  moving  back  and  forth  over  these  open 
and  projecting  drains  every  day  from  daybreak  until  7  a.  m.,. 
he  must  be  held  chargeable  with  knowledge  of  their  existence^ 
and  of  whatever  risk  to  one  using  the  pathway  their  appear- 
ance would  indicate  even  to  the  casual  observer/' 

Earlier  in  the  opinion  it  had  been  said: 

'*  Where  there  is  reasonable  ground  for  difference  of  opin- 
ion  as  to  whether  the  defect  was  plainly  observable  by  him» 
the  jury  should  decide;  but,  when  it  is  plainly  thus  observ- 
able, the  court  will  dispose  of  the  case  by  direction  of  a 
verdict." 

It  would  seem  that  the  trial  court  had  directed  the  verdict» 
and  the  judgment  of  that  court  was  affirmed. 

In  the  opinion  of  the  court  in  Missouri  Pacific  Railway 
Company  v.  Lehmberg,  75  Tex.,  on  page  67,  12  S.  W-  838,  we 
find  this  language  used  by  Judge  Henry,  which  commends 
itself  to  our  concurrence : 

''Without  now  considering  the  question  whether  the  rule  in 
this  respect  charges  an  employee  with  knowledge  of  defects^ 
except  with  regard  to  such  appliances  or  instruments  as  he  is 
engaged  himself  in  using,  we  think  it  su£Bcient  to  say  that  the 
law  does  not,  under  any  circumstances,  exact  of  him  the  use 
of  diligence  in  ascertaining  such  defects,  but  charges  him 
with  knowledge  of  such  only  as  are  open  to  his  observation. 
Beyond  that  he  has  the  right  to  presume,  without  inquiry  or 
investigation,  that  his  employer  has  discharged  his  duty  of 
furnishing  him  with  safe  and  proper  instruments  and  appli- 
ances. The  evidence  discloses  that  the  deceased  could  see 
that  the  engine  had  a  square  tank,  but  it  fails  to  show  that  he 
was  aware  of  the  different  degrees  of  danger  between  the  use 
of  that  and  one  with  a  sloping  tank,  or  that  be  understood  the 
nature  of  the  danger  to  himself  from  the  use  of  the  square 
tank." 

It  has  come  to  be  familiar  law  that  a  servant  is  held  to  as- 
sume the  ordinary  risks  of  the  business  upon  which  he  enters, 
so  far  as  those  risks,  at  the  time  of  his  entering  upon  the 
business,  are  known  to  him,  or  should  be  readily  discernible 
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•y  persons  of  his  age  and  capacity  in  the  exercise  of  ordinary 
are.  And  whether  the  business  is  dangerous  or  not,  notwith- 
tanding  the  general  rule  that  the  master  is  bound  to  use  due 
are  to  furnish  safe  and  sound  material,  machinery,  appli- 
nces,  etc.,  yet  the  servant  assumes  the  risk  of  obvious 
efects  in  the  things  which  he  voluntarily  uses.  If  his  work 
insists  in  whole  or  in  part  in  dealing  with  dangerous,  unsafe, 
r  unsound  things,  known  to  him  to  be  so,  or  obviously  so, 
ad  which,  by  the  very  nature  of  the  business,  must  be  used 
hile  in  that  condition,  he  assumes  the  risk  of  doing  so. 
In  the  preface  to  the  fifth  edition  of  Shearman  &  Redfield 
1  Negligence,  it  is  said  to  be  ''particularly  noteworthy  that, 
^en  after  allowing  for  some  recent  reactionary  decisions,  the 
meral  tendency  of  the  federal  courts  has  been  toward  a  lib- 
al  interpretation  of  the  law  of  negligence  in  favor  of  the 
jblic,  and  especially  of  servants.''  It  appears  to  be  settled 
Texas  that  railroad  corporations,  or  other  persons  owning 
'  controlling  railroads  and  operating  trains  thereon,  are 
sponsible  in  damages  to  one  of  their  servants  for  injuries 
stained,  without  fault  or  negligence  on  his  part,  from  the 
igligent  construction  or  erection  by  them  of  an  appendage 
the  road,  which  subjects  such  servant  to  unnecessary  haz- 
d  and  danger,  which  he  could  not  reasonably  have  antici- 
Lted,  and  of  which  there  is  proof  that  he  was  not  informed, 
so,  that  a  railroad  employee  owes  no  duty  of  inspection  to 
scover  obstructions  dangerously  near  the  track,  which  are 
[6  to  the  company's  negligence,  and  does  not  necessarily 
5ume  them  by  his  contract  of  service,  though  they  are  per- 
ment  in  character,  and  exist  at  the  time  he  enters  the  serv- 
;.  H.  &  T.  C.  Rv.  Co.  V.  Henry  Oram,  49  Tex.  341 ; 
issouri  Pacific  Ry.  Co.  v.  Pauline  Lehmberg,  75  Tex.  61, 
S.  W.  838 ;  Bonner  &  Eddy,  Receivers,  v.  J.  C.  La  None, 
Tex.  117,  iq  S.  W.  803;  Gulf,  Colorado  &  Santa  Fe  Ry. 
K  V.  Darby  (Tex.  Civ.  App.)  67  S.  W.  446,  2  R.  R.  R.  327, 
Am.  &  Eng.  R.  Cas..  N.  S.,  327;  Galveston,  Houston  & 
n  Antonio  Ry.  Co.  v.  Morston  (Tex.  Civ.  App.  4th  Dist. 
n.  7.  1903)  6  Tex.  Ct.  Rep.  537,  71  S.  W.  77C. 
The  passage  by  the  Congress  of  the  United  States  of  the 
t  to  promote  the  safety  of  employees  and  travelers  upon 
Iroads,  etc.,  approved  March  2,  1893,  ^nd  amended  April 
1896,  and  again  amended  and  extended  March  2,  1903,  and 
;  action  of  those  states,  including  Texas,  where  this  action 
)se,  in  abolishing  by  statute  so  much  of  the  fellow-servant 
ctrine  as  applied  to  railroad  employees,  and  declaring 
id  any  contract  between  such  employees  and  their  em- 
)yers  as  seeks  to  impose  upon  such  employees  the  assump- 
n  of  the  risk  from  the  negligence  of  their  fellow  servants; 
d  the  judicial  recognition,  in  Texas,  at  least,  that  it  is 
linst  public  policy  that  railroad  employees  should  be  per- 
tted  by  contract,  express  or  implied,  to  assume  the  risks 
dangers  not  inherent  in  the  business,  but  arising  from  the 
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negligence  of  the  employer — clearly  indicate  the  propriety 
and  necessity  of  modifying  the  terms  and  limiting  the  appli- 
cation of  the  rules  theretofore  announced  by  courts  of  the 
highest  authority  with  reference  to  the  doctrine  of  assumed 
risks. 

From  a  somewhat  extended  and  careful  re-examination  of 
recognized  precedents  and  of  the  more  recent  editions  of  the 
works  of  standard  text-writers  bearing  upon  the  questions  in- 
volved in  the  alleged  errors,  which  we  are  considering,  we  are 
satisfied  that  these  assignments  are  not  well  taken.  And 
what  we  have  said  on  these  does,  in  our  opinion,  also  dis- 
pose of  the  fifth  assignment  of  error. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


Blackman  v.  West  Jersey  &  S.  R.  Co. 

{Supreme  Court  of  New  Jersey,  June  i6,  /goi,) 

[52Atl.  Rep.  370.] 

Injury  to  Street  Railway  Paeseno^er — Alighting  from  Car — Res  Gests — 
Declarationa  of  Conductor.* 
Where  plaintiff  was  injared  while  alig'hting  from  defeadant'a  trollej 
car,  and  the  car  was  stopped  immediately,  and  the  conductor  came  to 
her  and  helped  her  up,  the  latter's  declaration,  in  reply  to  her  statement 
that  she  had  sig'naled  for  him  to  stop,  and  that  he  had  answered  her  he 
would  :  '*I  know  I  did,  but  1  forg'ot  you.  It  is  entirely  my  fault,*' — was 
not  admissible  as  part  of  the  res  g'estae. 

Same — Same — Evidence — Agency. 

It  was  not  admissible  on  the  g^round  of  as'ency,  because  not  made  in 
pursuance  of  a  duty  to  the  employer. 

Same^Remarks  of  Counsel. 

Where,  in  an  action  for  personal  injuries,  plaintiff's  counsel  asked  the 
jury,  in  considering^  the  damag^es,  to  bear  in  mind  that,  if  plaintiff** 
physicians  were  correct,  she  could  never  be  a  mother,  and  the  court 
refused  to  rule  on  an  exception,  thoug^h  there  was  no  evidence  justify- 
ing* the  remark,  the  verdict  must  be  set  aside. 

Action  by  Alice  B.  Blackman  against  the  West  Jersey  &  Sea- 
shore Railroad  Company.  Rule  to  show  cause  why  a  verdict 
for  plaintifi  should  not  be  set  aside.     Rule  absolute. 

Argued  February  term,  1902,  before  GUMMERE,  C.  J., 
and  VAN  SYCKEL,  GARRISON,  and  GARRETSON.  JJ. 

John  W.  Wescott,  for  plaintiff. 
Joseph  H.  Gaskill,  for  defendant. 

GUMMERE,  C.  J.  The  plaintiff  was  injured  by  a  fall  re- 
ceived by  her  while  alighting  from  a  trolley  car  of  the  defend- 

^Declarations  of  employees  as  res  gestae  in  action^  for  personal  inju- 
ries, see  note  appended  to  Coll  v.  Easton  Transit  Co.  (Pa.)«  H  Am.  A 
Eng.  R.  Cas..  N.  S.,  722 ;  Butler  et  ux.  v.  South  Carolina,  etc.,  R.  Co.  (N. 
Car. ).  2  R.  R.  R.  114,  25  Am.  A  Engr.  R.  Cas.,  N.  8.,  114  ;  Sample  v.  Con- 
solidated Light  St  Ry.  Co  ( W.  Va.),  1  R.  R.  R.  380,  24  Am.  &  Bngr.  R. 
Cas.,  N.  S.,  380;  monograph  appended  to  Louisville  A  N.  R.  Co.  v. 
Landers  (Ala.),  6  R.  R.  R.  96,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  96. 
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mt  company.     At  the  trial  she  offered   herself  as  a  witness 

0  her  own  behalf,  and  having  stated  that  her  fall  was  caused 
ly  the  sudden  starting  of  the  car  while  she  was  on  the  run- 
ling  board,  and  that  it  was  stopped  again  as  soon  as  possible 
iter  she  was  thrown^  and  that  the  conductor  then  came  to 
ler  and  helped  her  up,  was  then  asked  what  the  conductor 
aid  to  her,  if  anything.  The  question  was  formally  objected 
0,  but  was  permitted  upon  the  ground  that  what  the  con- 
luctor  said  was  part  of  the  res  gestae.  The  answer  was :  ' '  ^  It 
stoobad,'  he  says,  'Areyouhurt?'  Isaidtohim:  'Isignaled 
ou  to  let  me  get  off,  and  you  answered  me.'  He  said:  *I 
now  I  did,  but  I  forgot  you.  It  is  entirely  my  fault.*  '*  The 
ule  with  relation  to  the  admission  of  declarations  upon  this 
round  is  that  where  the  declaration  is  concomitant  with  the 
lain  fact  under  consideration,  and  is  so  connected  with  it 
s  to  illustrate  its  character,  it  may  be  proved  as  a  part  of 
le  res  gestae ;  but,  where  it  is  merely  narrative  of  a  past  occur- 
snce,  it  cannot  be  received  as  proof  of  the  character  of  that 
ccurrence.  Greenl.  Ev.  §  io8;  Castner  v.  Sliker,  33  N.  J. 
'AW,  95,  97.  Tested  by  this  rule,  we  think  the  question 
lould  have  been  excluded.  If  the  words  attributed  to  the 
)nductor  had  been  exclamatory,  and  coincident  with  the 
ippening  of  the  accident,  they  would  undoubtedly  have  been 
lustrative  of  its  character,  and  proof  of  them  would  have 
;en  admissible.  They  were,  however,  not  spoken  until  after 
e  accident  had  occurred;  and,  although  the  time  which  had 
apsed  between  the  happening  of  the  accident  and  the  mak* 
g  of  the  declaration  was  very  short,  still  the  words  were 
erely  narrative  of  the  conditions  which  had  brought  it 
)out.  It  is  suggested  that  the  testimony  was  competent  as 
e  admission  of  an  agent  of  the  defendant  company,  which 
>und  the  principal.  The  allowance  of  the  question  cannot 
!  supported  on  this  ground.  It  is  only  words  which  are 
oken  or  acts  which  are  done  by  an  agent  in  the  execution 
his  agency  which  are  admissible  in  evidence  against  the 
incipal.  Ashmore  v.  Transportation  Co.,  38  N.  J.  Law,  13. 
le  admission  of  the  conductor  was  manifestly  not  made  in 
rsuance  of  his  duty  to  his  employer,  and  cannot  bind  the 
ter.  The  admission  of  this  testimony  was  error. 
i\nother  reason  advanced  by  the  defense  for  setting  aside 
i  verdict  in  this  case  is  that  counsel  for  the  plaintiff,  in  his 
dress  to  the  jury,  far  exceeded  his  privilege,  by  laying  be- 
e  them  facts  which  had  not  been  proved,  and  which  they 
d  no  right  to  consider,  and  insisting  that  they  should 
:e  those  facts  into  consideration  in  making  up  their  ver* 
:t.  In  discussing  the  question  of  the  amount  of  damages 
ich  the  plaintiff  was  entitled  to  recover,  counsel  said:  ''In 
isidering  that  point,  bear  in  mind  that  this  girl,  if  her  phy* 
ians  are  correct,  unfortunately  is  robbed  of  a  great  deal, 
e  not  only  has  not  enjoyed  life,  but  she  never,    probably, 

1  enjoy  life  again.     She  has  not  been  a  mother.     She  never 
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can  be  a  mother. "  At  this  point  counsel  for  the  defendant 
excepted  to  the  statement  on  the  ground  that  there  was  no 
proof  whatever  in  the  case  that  the  plaintiff  could  not  be- 
come a  mother.  The  trial  judge  declined  to  rule  upon  the 
exception,  and  permitted  counsel  for  the  plaintiff  to  proceed, 
which  he  did  in  in  the  following  language:  '4  was  remarking* 
gentlemen  of  the  jury,  that  this  girl  was  a  single  lady;  that, 
upon  the  theory  that  her  physicians  are  correct,  she  never 
can  be  cured  of  this  difficulty, — she  never  can  become  a  mar- 
ried woman  and  a  mother, — and  therefore  is  deprived  of  one 
of  those  pleasures  and  rights  which  belong  to  vigorous,  well- 
organized  women,  and  especially  a  woman  of  her  type  and 
accomplishments.  This  is  a  loss  to  her  which  this  jury  ought 
to  take  into  consideration."  It  is  not  denied  that  the  case  is 
barren  of  evidence  which  would  support  the  conclusion  that 
the  injuries  of  the  plaintiff  are  of  such  a  character  as  to  have 
destroyed  her  power  to  bear  children ;  and  this  is  plainly  the 
meaning  of  the  statement  made  by  her  counsel,  although, 
after  exception  was  taken,  he  attempted  to  modify  that  state- 
ment to  some  extent.  The  proper  administration  of  justice, 
in  civil  as  well  as  in  criminal  actions,  requires  that  counsel 
shall  be  allowed  the  widest  scope  in  his  discussion  of  the  evi- 
dence in  a  cause ;  but  where  he  travels  outside  of  the  evidence, 
bases  arguments  on  facts  which  have  not  been  proved,  and 
appeals  to  the  prejudice  of  the  jury,  he  not  only  far  exceeds 
his  privilege,  but  by  his  conduct  vitiates  a  verdict  in  his 
client's  favor,  if  exception  is  taken  by  his  adversary  to  such 
statements.  The  language  of  Andrews,  T.,  in  the  case  of 
Williams  v.  Railroad  Co.,  126  N.  Y.  96,  26  N.  E.  1048,  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  147,  so  clearly  and  admirably  de- 
fines the  privilege  of  counsel  in  his  summing  up  to  the  jury, 
and  the  limitations  of  that  privilege,  that  I  cannot  forbear  to 
quote  it  at  leng^th.  He  says:  '4t  is  the  privilege  of  counsel 
in  addressing  a  jury  to  comment  upon  every  pertinent  matter 
of  fact  bearing  upon  the  questions  which  the  jury  have  to 
decide.  This  privilege  it  is  most  important  to  preserve,  and 
it  ought  not  to  be  narrowed  by  any  close  construction,  but 
should  be  interpreted  in  the  largest  sense.  The  right  of 
counsel  to  address  the  jury  upon  the  facts  is  of  public  as  well 
as  private  consequence,  for  its  exercise  has  always  proven 
one  of  the  most  effective  aids  in  the  ascertainment  of  truth  by 
juries  in  courts  of  justice,  and  this  coDcerns  the  very  highest 
interest  of  the  state.  The  jury  system  would  fail  much  more 
frequently  than  it  now  does  if  freedom  of  advocacy  should  be 
unduly  hampered,and  counsel  should  be  prevented  from  ex- 
ercising, within  the  four  corners  of  the  evidence,  the  widest 
latitude,  by  way  of  comment,  denunciation,  or  appeal,  in  advo- 
cating his  cause.  This  privilege  is  not  beyond  regulation  by 
the  court.  It  is  subject  to  be  controlled  by  the  trial  judge,  in 
the  exercise  of  a  sound  discretion,  to  prevent  undue  prolix- 
ity, waste  of  time,  or  unseemly  criticism.     The  privilege  of 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        367 

Blackman  v.  Weat  Jersey  &  S.  R.  Co 

3UDsel,  however,  does  not  justify  the  introduction  in  his 
imming  up  of  matters  wholly  immaterial  and  irrelevant  to 
le  matter  to  be  decided,  and  which  the  jury  have  no  right 
)  consider  in  arriving  at  their  verdict.  The  jury  are  sworn  to 
:nder  their  verdict  upon  the  evidence.  The  law  sedulously 
lards  against  the  introduction  of  irrelevant  or  incompetent 
adence  by  which  the  rights  of  a  party  may  be  prejudiced. 
he  purpose  of  these  salutary  rules  might  be  defeated  if  jurors 
ere  allowed  to  consider  facts  not  in  evidence,  and  the  privi- 
ge  of  counsel  can  never  operate  as  a  license  to  state  to  a 
ry  facts  not  in  evidence,  or  to  present  considerations  which 
ive  no  legitimate  bearing  upon  the  case,  and  which  the  jury 
3uld  have  no  right  to  consider.  Where  counsel,  in  summing 
),  proceeds  to  dilate  upon  facts  not  in  evidence,  or  to  press 
)on  the  jury  considerations  which  the  jury  would  have  no 
;ht  to  regard,  it  is  the  plain  duty  of  the  court,  upon  objec- 
)n  made,  to  interpose ;  and  a  refusal  of  the  court  to  inter- 
)se,  where  otherwise  the  right  of  the  party  would  be 
ejudiced,  would  be  legal  error.''  The  same  doctrine  is  laid 
iwn  in  the  later  case  of  People  v.  Fielding,  158  N.  Y.  542, 
N.  E.  497,  46  L.  R.  a.  641,  70  Am.  St.  Rep.  495,  in  an  ex- 
ustive  opinion ;  and  a  very  full  collection  of  the  cases  which 
pport  it  will  be  found  in  2  Enc.  PI.  &  Prac.  p.  727,  under  the 
le,  ^'Arguments  of  Counsel.'*  The  statement  of  counsel — 
ing  of  a  fact  which  was  net  in  evidence,  and  which,  if  the 
-y  believed  it,  was  likely  to  influence  them  to  the  disadvan- 
;e  of  the  defendant  in  making  up  their  verdict — having 
en  formally  objected  to,  and  the  trial  court  having  refused 
interpose,  the  verdict  should  be  set  aside. 
\nother  statement  made  by  counsel  for  the  plaintiff  in  his 
rument,  which  was  urged  upon  our  consideration,  was  that 
tain  physicians  who  had  testified  on  behalf  of  the  defend- 
t  company  as  to  the  character  and  effect  of  the  plaintiff's 
uries  had  examined  her  because  the  legislature  had  author- 
d  the  railroad  company  to  send  any  number  of  physicians 
invade  the  house  of  plaintiff,  and  lay  their  violent  hands 
Dn  her  sacred  body,  and  then  come  upon  the  witness  stand 
denounce  and  betray  her.-  It  is  hardly  necessary  to  say 
it  no  such  ?«uthority  was  ever  conferred  by  the  legislature 
m  a  railroad  company  or  upon  any  other  person.  That 
!  object  of  the  statement  was  to  prejudice  the  jury  against 
)  defendant,  and  unduly  excite  their  sympathy  for  the 
intiff,  is  plain.  No  objection,  however,  was  made  to  it  by 
insel  for  the  defendant  at  the  time  of  its  utterance,  nor 
s  the  interposition  of  the  court  asked.  This  would  be  fatal 
he  case  was  before  us  on  writ  of  error,  for  then  only  mis- 
es  in  law  prejudicial  to  the  plaintiff  in  error  could  be  con- 
sred.  But  when  the  case  is  here  on  a  rule  to  show  cause, 
s  court  has  much  greater  latitude,  and  it  may  be  that  in  a 
:rant  case  we  would  feel  constrained  to  direct  a  new  trial 
account  of  an  unwarranted  and  improper  statement  made 
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by  counsel  in  his  summing  up,  even  where  objection  had  not 
been  made  by  his  adversary,  and  the  trial  court  had  not  inter- 
posed. But  it  is  not  necessary  to  decide  that  question  on 
this  occasion,  as  the  verdict  must  be  set  aside  for  the  reasons 
alreadv  stated. 

Before  leaving  the  case,  we  deem  it  advisable  to  state  that, 
in  our  opinion,  the  verdict,  which  was  for  $9,000,  is  so  exorbi- 
tant as  to  afford  an  additional  ground  for  making  the  rule  to 
show  cause  absolute.     When  the  plaintiff  was  thrown  from 
the  defendant's  car  she  struck  upon  her  hip,  severely  injurin 
it.     The  contention  on  her  part  is  that  this  injury  is  perm  a 
nent,  and  that  she  will  always  be  an   invalid  from   it.     The 
jury  evidently  took  that  view.     A  careful  examination  of  the 
testimony,    however,    has   satisfied  us  that    the  conclusion 
reached  on  this  point  is  clearly  against  the  weight  of  the  evi* 
dence,  and  that  the  plaintiff  will  in  time  be  restored  practi- 
cally to  her  normal  condition. 

The  rule  to  show  cause  will  be  made  absolute. 


Sullivan  v.  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  May  /,  1903,) 
[74  S.  W.  R^.  171.] 


Injury  to  Employ«e — Explosion  of  Torpedo — Scope  of  Employment. 

Where  a  member  of  a  railroad  awitching*  crew  was  injured  bj  the 
explosion  of  a  torpedo  which  the  foreman  of  the  crew  fonnd  in  some 
mbbish  in  a  tool  box  on  the  switch  eng^ine  and  placed  on  the  rail  in 
front  of  the  locomotive  as  a  prank,  which  act  was  not  within  his 
employment,  the  railroad  company  was  not  liable  for  snoh  injuries. 

Same — Same— Same — Continuous  Act. 

The  act  of  the  foreman  in  placing  and  leaving  the  torpedo  on  the 
track  being  continuous,  with  a  view  to  frighten  the  engineer  or  fire- 
man by  its  explosion,  hi«  failure  to  remove  the  torpedo,  knowing'  that 
it  would  explode  and  might  cause  injury,  was  insufficient  to  create  a 
liability  as  against  the  railroad  company. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Division. 

"To  be  oflBcially  reported.** 

Action  by  D.  J.  Spllivan  afi:ainst  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

Matt  0*Doherty,  for  appellant. 

Helm,  Bruce  &  Helm  and  E.  W.  Hines,  for  appellee. 

0*RE  AR,  J.  The  foreman  of  a  switching  crew  in  appellee's 
yard,  at  Louisville,  found  a  torpedo  among  some  rubbish  in  a 
tool  box  on  the  switch  engine.  As  a  prank  he  placed  it  on 
the  rail  in  front  of  one  of  the  driving  wheels  of  the  locomo- 
tive, which,  passing  over  the  torpedo,  exploded  it,  a  frag- 
ment striking  appellant,  a  member  of  the  crew,  and  injoring^ 
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leg.  It  is  conceded  that  the  switching  crew  bad  no  occasion 
ise  torpedoes  in  their  work,  and  that  the  use  of  the  one 
sing  the  injury  named  was  entirely  without  the  line  of  the 
;man*s  duty.  In  this  suit  by  the  injured  switchman  to  re- 
er  of  the  master  (appellee)  damages  for  the  injury,  the 
uit  court  peremptorily  instructed  the  jury  to  find  for 
•ellee. 

he  reason  the  master  is  liable  for  the  act  of  his  servant  at 
s  because  the  servant  is  acting  in  that  matter  in  the  mas- 
s  stead  and  for  him.  Obviously,  if  the  servant  is  not 
Dg  for  the  master,  he  cannot  be  said  to  be  his  representa- 
in  that  act.  So,  if  the  servant  is  charged  by  the  master 
I  the  authority  to  act  in  his  stead  in  a  given  matter,  the 
ant's  action,  or  his  failure  to  act,  as  the  case  may  be,  is 
uted  to  the  master  as  if  it  were  his  own.  This  general 
rine  must  be  too  well  known  to  require  now  the  citation 
ithority  to  support  it.  But  where  the  servant  steps  aside 
his  employment  and  assumes  to  act,  and  does  act,  solely 
is  own  account,  in  a  matter  which  the  master  has  no 
;  connection  with  than  if  he  were  the  most  complete 
iger,  it  would  not  be  logical  or  fair  to  make  the  master 
iously  sufier  for  it.  For  in  doing  that  act  the  servant,  so 
j,  was  absolutely  his  own  master.  Cousins  v.  Hannibal, 
R.  R.  Co.,  66  Mo.  S72.  Or,  as  it  was  expressed  by 
lell,  J.,  in  Morier  v.  St.  Paul,  etc.,  R.  R.  Co.,  31  Minn. 
17  N.  W.  952,  15  Am.  &  Eng.  R.  Cas.  135,  47  Am.  Rep. 
quoted  with  approval  in  Davis  V.  Hougbtellin,  33  Neb. 
50  N.  W.  765.  14  L-  R-  A.  737):  *'In  determining 
ier  a  particular  act  is  done  in  the  course  of  the  servant's 
Dyment,  it  is  proper  to  inquire  whether  the  servant  was 
s  time  engaged  in  serving  his  master.  If  the  act  be  done 
the  servant  is  at  liberty  from  the  service,  and  pursuing 
vn  ends  exclusively,  the  master  is  not  responsible.  If 
irvant  was,  at  the  time  the  injury  was  inflicted,  acting 
mself  and  as  his  own  master  pro  tempore,  the  master  is 
able.  If  the  servant  step  aside  from  his  master's  busi- 
for  however  short  a  time,  to  do  an  act  not  connected 
;uch  business,  the  relation  of  master  and  servant  is  for 
ne  suspended.'* 

>mith  V.  N.  Y.,  etc.,  R.  Co..  78  Hun,  524,  29  N.  Y.  Supp. 
le  master  was  held  not  liable  for  the  act  of  its  station 
in  placing  a  torpedo  upon  its  railway  track  by  the  agent 
;  own  amusement,  and  not  for  the  purpose  of  signaling 
3,  whereby  a  third  person  was  injured.  Marion  v. 
50,  etc.,  R.  R  Co.  (Iowa)  13  N.  W.  415,  8  Am.  &  Eng. 
5.  177,   44  Am.  Rep.  687;  Croft  v.  Alison,  4  B.  &  Aid. 

;  court,  in  Smith  v.  L.  &N.  R.  R.  Co.,  95  Ky.  11,  23  S. 
r,  22  L.  R.  A.  72,  held  that,  where  the  servant  acts  for 
ster  and  in  furtherance  of  his  master's  business  in-* 
[  to  him,  the  master  is  liable  for  his  excessive  act,   or 

R  R— 24 
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tort;  but  that  if  the  servant  in  the  act  was  acting  for  himself » 
to  gratify  some  personal  purpose,  and  independent  of  any  duty 
to  or  business  of  his  master,  the  latter  would  not  be  liable.  A 
distinction  is  made  where  the  person  injured  is  a  passenger, 
under  the  peculiar  and  high  obligation  of  the  carrier  to  trans- 
port him  in  safety. 

In  argument  it  is  rather  admitted  that  the  foreman,  in  plac- 
ing the  torpedo  on  the  track,  was  acting  outside  of  his  em- 
ployment, and  for  that  act  appellee  was  not  responsible;  bat, 
it  is  argued,  for  the  failure  of  the  foreman  to  remove  the 
torpedo  which  he  knew  was  on  the  track,  and  almost  certain 
to  explode,  and  possibly  do  injury,  the  master  is  liable.  While 
the  argument  is  specious,  its  application  is  not  practicaL  The 
act  of  the  foreman  in  placing  and  leaving  the  torpedo  on  the 
track  was  one  continuing  act,  having  in  view  but  one  object, 
namely,  the  explosion  of  the  torpedo,  that  its  noise  mi^ht 
frighten  the  engineer  or  fireman.  It  is  not  possible  to  segre- 
gate this  one  continous  act  so  that  it  could  be  said  that  in 
part  of  it  the  servant  was  acting  for  himself  and  in  another 
part  he  was  acting  for  his  master.  In  truth  it  was  conceived, 
set  in  motion,  and  consummated  in  furtherance  alone  of  the 
servant's  own  purpose,  entirely  disconnected  from  any  daty 
whatever  imposed  by  his  employment. « 

The  case  of  Railway  Co.  v.  Shields,  47  Ohio  St.  387,  24  N. 
£.  658,  8  L.  R.  a.  464,  21  Am.  St.  Rep.  840,  is  relied  on. 
In  that  case  some  trainmen  placed  a  torpedo  on  the  track  in 
front  of  a  portion  of  their  train,  intending  to  frighten  some 
ladies  by  its  explosion  when  the  cars  passed  over  it.  How- 
ever, it  failed  to  explode.  The  trainmen  negligently  left  it 
there,  exposed,  at  a  place  where  small  children  were  in  the 
habit  of  passing.  Later  a  child  found  it,  was  attracted  by 
its  appearance,  and  exploded  it,  to  his  injury.  The  railway 
company  was  held  liable,  because  it  was  said  that  the  servant 
(the  conductor  of  the  train)  was  charged  with  safely  keeping 
the  dangerous  implements  of  the  master  committed  to  his 
care  in  the  discharge  of  the  master's  business.  This  doctrine, 
carried  to  its  full  logical  result,  would  mean  that  any  injury 
done  by  a  servant  with  the  master's  property  in  the  servant's 
care  would  bind  the  master.  As,  for  example,  a  brakeman  on 
a  railroad  train  who  would  assault  a  stranger  with  a  coupling 
pin  in  use  about  his  train.  Or,  if  the  fireman  on  an  engine 
should  purposely  and  maliciously  throw  a  lump  of  coal  at 
some  one,  a  stranger,  standing  beside  the  roadway,  and 
injure  him.  Or  if,  in  the  case  at  bar,  the  foreman  bad  for 
fun  thrown  the  torpedo  at  appellant  and  injured  him.  The 
best-considered  and  most  numerous  authorities  do  not  draw 
the  line  at  whether  the  servant  is  using  his  master's  property 
when  inflicting  the  injury  in  question,  but  whether  he  is  then 
representing  the  master  in  the  act  and  in  the  scope  of 
employment. 

The  judgment  of  the  circuit  court  is  affirmed. 
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{Supreme  Court  of  Appeals  of  Virginia,  June  75,  igojf.) 

[44  S.  K.  Rep.  898.] 

jry  to  Fireman — Collision — Escape  of  Car  from  Siding — Liability. 
i  railroad  company  would  not  be  liable  for  the  escape  of  cars  from  a 
iflg  to  the  main  track,  and  a  resulting^  collision  with  a  pasaeng'er 
ia,  in  which  the  fireman  of  the  train  waa  killed,  if  the  escape  of  the 
3  was  due,  not  to  any  insufficiency  in  their  brakes,  but  to  the  brakes 
□g  tampered  with. 

ne— Same — Same— Same. 

lie  railroad  company,  as  the  law  stood  on  January  8,  1900,  would 
be  liable  if  the  escape  of  the  cars  was  due  to  their  being  displace 
sent  adrift  by  contact  with  shifting  cars ;  this  being  the   negli- 
ceof  fellow  servants. 

oration  of  Railroads— Province  of  Courts. 

}urts  cannot  dictate  to  railway  companies  a  choice  between  methods 
peration,  all  of  which  are  shown  to  be  reasonably  adequate  for  the 
)oses  intended  to  be  subserved. 

;ligence  of  Fellow  Servant. 

iridence  considered,  and  held  to  show  that  the  death  of  a  fireman  on 
ssenger  train  in  a  collision  of  the  train  with  freight  cars  which 
escaped  from  a  siding  was  due  to  the  negligence  of  the  engineer 
le  train,  in  which  the  fireman  participated. 

rror  to  Circuit  Court  of  City  of  Roanoke. 

:tion  by  Croiner*s  admiQistratrix  against  the  Norfolk  & 
;tem  Railway  Company.  Judgment  for  plaintiff,  and  de- 
lant  brings  error.     Reversed. 

/atts,  Robertson  &  Robertson,  for  appellant, 
[oge  &  Hoge  and  Scott  &  Staples,  for  appellee. 

WHITTLE,  J.  This  is  the  sequel  to  the  case  of  Cromer's 
inistratrix  against  the  Norfolk  &  Western  Railway  Com- 
y,  reported  in  99  Va.  763,  40  S.  E.  54.  At  the  first  trial 
e  was  a  verdict  and  judgment  for  the  plaintiff,  which  judg- 
it,  on  writ  of  error  to  this  court,  was  reversed,  and  the 
:  remanded  for  a  new  trial. 

t  the  second  trial  the  plaintiff  again  prevailed^  and  recov- 
l  the  judgment  now  under  review. 

he  instructions  g^iven  the  jury  conformed  to  the  opinion 
lis  court  on  the  first  appeal,  and  the  error  now  assigned 
le  refusal  of  the  trial  court  to  set  aside  the  second  verdict 
he  ground  that  it  was  contrary  to  the  law  and  the  evi- 
:e. 

essentials,  the  evidence  on  both  trials  was  the  same. 
appears  that  on  Monday,  January  8,  IQ^X),  a  west-bound 
enger  train,  on  which  plaintiff's  intestate,  Cromer,  was 
lan,  arrived  at  Pulaski  behind  time,  and,  while  running 
high  rate  of  speed,  collided  with  some  freight  cars,  which 
escaped  from  a  siding,  upon  which  they  were  stored,  to 
nain  track,  and  Cromer  was  killed. 

le  siding  in  question  extends  in  a  westerly  direction  from 
ilace  of  accident,  by  the  Pulaski  Iron  Furnace,  to  another 
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point  on  the  main  line.     It  further  appears  that  on  Saturday^ 
before  the  accident,  I2  cars  loaded  with  ore  and  coke  for 
the  furnace  were  stored  on  the  siding,  with  brakes  fastened 
and  in  safe  condition. 

As  was  said  by  this  court  on  the  first  appeal:  ''The  follow- 
ing occurrence  is  of  interest  as  tending   to  show  the   suffi* 
ciency  of  the  brakes  to  control  those  cars.     On   Saturday 
preceding  the    accident,   the    employees  of    the    company 
charged  with  that  duty  were  putting  cars  in  upon  the  siding, 
some  of  which  were  Joaded  with  coke,  when  they  came  in 
contact  with  cars  laden  with  ore  standing  towards  the   east 
end  of  tjbe  siding.     The  coke  cars,  which  were  being  pushed, 
and  the  ore  cars,  which  were  at  rest,  did  not  couple,  and  the 
latter  were  put  in   motion  by  the  jar.     A  brakeman  sprang 
from  the  car  upon  which   he  was  standing,  overtook  the  ore 
cars,  seven  in  number,  which  were  moving  off,  applied  brakes 
sufficient  to  stop  them,  and  then   at   least  two  more  brakes, 
out  of  abundant  caution. 

''It  would  seem  that  brakes  which  were  sufficient  to  stop^ 
cars  when  in  motion  would  be  ample  to  hold  them  when 
at  rest. '  * 

Just  how  these  cars  were  set  in  motion  on  the  evening  of 
the  accident  is  wholly  a  matter  of  conjecture. 

The  plaintiff  introduced  the  yard  engineer,  who  stored  the 
cars  on  the  siding,  and  he  propounds  two  theories  on  the 
subject,  namely,  that  the  brakes  had  been  either  tampered 
with,  or  that  the  cars  were  started  by  the  impact  of  22  or  2$ 
loaded  cars  which  were  brought  on  the  siding  from  the  west 
by  the  employees  of  the  company.  In  support  of  the  latter 
theory,  it  appears  that  a  few  moments  prior  to  the  accident, 
after  the  yard  engineer  had  left  the  siding,  and  while  he  was 
in  the  switch  office,  he  heard  these  shifting  cars  come  in 
contact  with  the  stationary  cars.  The  reasonable  inference* 
therefore,  would  seem  to  be  that  the  latter  were  set  in  motion 
as  a  result  of  that  impact.  And  that  inference  is  strengthened 
by  the  incident  of  Saturday,  referred  to  in  the  opinion  of  the 
court. 

So  far  as  the  liability  of  the  company  is  concerned,  how- 
ever, it  is  immaterial  which  theory  is  adopted.  If  the  brakes, 
which  were  shown  by  experience,  as  well  as  by  direct  evi- 
dence, to  be  amply  sufficient  to  hold  the  cars  in  position, 
were  tampered  With,  the  company  would,  of  course,  not  be 
responsible;  and,  if  the  cars  were  displaced  and  sent  adrift 
by  contact  with  the  shifting  cars,  it  was  due  to  the  negli- 
gence of  fellow  servants  of  the  deceased,  for  whose  negligence 
the  company  was  not  liable  under  the  then  existing  law. 
Norfolk  &  Western  Ry.  Co.  v.  Nuckols'  Adm*r,  91  Va.  193,  21 
S.  E.  342.  Therefore  upon  neither  theory  has  actionable 
negligence  been  brought  home  to  the  company. 

It  likewise  appears  that  six  months  prior  to  the  accident 
there  was  a  derailing  switch  on  the  siding  near  its  eastern 
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rminus,  the  presence  of  which,  it  is  insisted,   would   have 

evented  the  accident,  and  the  removal  of  which  constitutes 

gligence  on  the  part  of  the  company. 

The  same  contention  was  urged  at  the  first  trial  and  before 

s  court  on  appeal.     With  respect  to  it  the  court  said : 

'In  view  of  the  evidence  in  the  case  tending  to  show  that 

!  cars  on  th^  siding  were  provided  with  all  the  appliances 

:essary  to  keep  them  stationary,  and  that  these  appliances 

]  all  the  rest  of  the  machinery  were  in  good  order,  it  was 

or  to  instruct,  or  to  assume  in  an  instruction,  that  the  duty 

Drdinary  care,   which  the  defendant  owed  to  its  servant, 

lid  only  be  met  by  a  derailing  switch  to  prevent  the  moving 

:ars  from  the  siding  to  the  main  track. 

It  is  the  duty  of  the  master  to  exercise  reasonable  care  for 

safety  of  his  servant,  but  he  is  not  bound  to  provide  the 

St  inventions  or  the  most  newly-discovered  appliances. 

is  not  bound  to  use  more  than  ordinary  care,  no  matter  how 

irdous  the  business  may  be  in  which  the  servant  is  en- 

ed." 

hese  observations  are  as  applicable  to  the  evidence  upon 

second  trial  as  they  were  to  that  on  the  first  trial,  and  are 

elusive  in  regard  to  the  present  contention. 

Durts  and  juries  cannot  dictate  to  railway  companies  a 

ce  between  methods,  all  of  which  are  shown  to  be  reasona- 

idequate  for  the  purposes  intended  to  be  subserved.     Thus 

tbject  them  to  the  varying  and   uncertain  opinions  of 

s  in  questions  of  policy,  and  to  substitute  the  discretion 

e  latter  for  their  discretion,  would  be    wholly  impracti- 

^  and  would  prove  alike  disastrous  to  the  companies  and 

public.     Tuttle  v.  Ry.  Co.,  31  Am.  &  Eng.  R.  Cas.  217, 

J.  S.  189,  7  Sup.  Ct.  1 166,  30  L.  Ed.  1114. 

order  to  hold  a  master  liable  for  injuries  sustained  by  a 

nt  while  engaged  in  his  employment,  the  burden  rests 

the  servant  to  prove  affirmatively  the  negligence  of  the 
3r,  or  a  state  of  facts  which  warrants  an  inference  of  neg- 
:e,  and  that  such  negligence  was  the  proximate  cause  of 
ijury.  To  justify  a  recovery  in  such  a  case,  the  evi- 
t  must  show  ''more  than  a  probability  of  a  negligent 
The  existence  of  negligence  must  not  be  left  entirely  to 
cture,  and  courts  cannot  uphold  the  tentative  conclu- 
of  juries,  based  upon  no  sure  grounds  of  inference.  C. 
Ry.  Co.  v.  Sparrow's  Adm'r,  98  Va.  640,  37  S.  E.  302. 
tin,  it  is  to  the  proximate  cause,  and  not  to  the  remote 
,  that  courts  must  look  in  determining  the  rights  and 
ties  in  this  class  of  cases. 

i^as  argued  in  argument  that  this  is  a  case  of  concurring 
:ence.  But  that  doctrine  cannot  be  invoked  under  the 
ice  in  this  record.  It  was  held  on  the  former  appeal 
oQcurring  negligence  of  a  master  and  servant,  in  order 
der  the  master  liable,  must  be  simultaneous,  operative, 
^ectual  at  the  time  of  the  accident,  and   must  not  stand 
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in  the  relation  of  remote  and  proximate  cause  to  the  events 
for,  if  they  so  stand,  and  the  servant  can,  by  the  exercise  of 
ordinary  care,  avoid  the  effect  of  the  master's  negligence, 
there  is  no  liability  on  the  master. 

^  It  is  believed,  however,  that  a  brief  consideration  of  the 
circumstances  immediately  attending  the  accident  will  con- 
clusively show  that  it  was  proximately  due  to  the  negligence 
of  the  engineman  in  disregarding  a  plain  duty  imposed  upon 
him  by  the  rules  of  the  company,  negligence  in  which  Cromer 
participated,  to  the  extent,  at  least,  of  not  keeping  a  proper 
lookout  on  reaching  the  yard  at  Pulaski. 

As  remarked,  the  accident  occurred  within  the  yard  limits, 
near  the  eastern  junction  of  the  siding  with  the  main  track. 
The  profiled  map  introduced  in  evidence  shows  a  slight  de- 
scending grade  from  the  summit  of  the  siding,  in  an  easterly 
direction,  to  the  bottom  on  the  main  line  near  the  junction,  at 
which  point  the  ascending  grade  would  stop  a  loose  car  within 
a  short  distance  in  the  yard,  and  within  the  jurisdiction  of  the 
yard  force. 

It  likewise  appears  that  a  car  escaping  to  the  main  track 
would  pass  through  a  switch  provided  with  automatic  switch 
signals,  which  when  open  display  a  red  light,  and  when  closed 
a  white  light  (the  former  signifying  danger;  the  latter,  safety); 
and  when  from  any  cause,  these  signals  are  obscured  their 
absence  is  a  notification  of  danger. 

The  eastern  limit  of  the  yard  is  about  one-half  mile  from  the 
scene  of  the  accident,  and  the  intervening  track  is  perfectly 
straight,  and  the  view  unobstructed. 

Ordinarily,  an  accident  from  collision,  under  the  physical 
conditions  adverted  to,  would  be  most  unlikely  to  occur,  and 
the  conclusive  inference  is  that  the  casualty  in  question  would 
not  have  happened  if  the  engineman  and  fireman  had  observed 
the  rules  promulgated  by  the  company  for  their  guidance  and 
protection. 

These  rules  require  that,  ''when  within  the  limits  of  the 
various  yards,  all  trains  must  be  run  with  great  care,  and 
under  the  control  of  the  engineman." 

''Switching  engines  will  have  the  right  to  work  within  yard 
limits,  upon  the  time  of  second  and  succeeding  class  trains, 
and  also  upon  the  time  of  delayed  first  class  trains,  but 
must  clear  the  track  immediately  upon  their  arrival.  The 
main  track  must  be  kept  clear  for  first-class  trains  that  are  on 
time.  'First-class*  trains  means  passenger  trains,  and  'second 
class'  trains  means  freight  trains.'' 

Rule  164,  which  is  especially  applicable  to  firemen,  reads 
as  follows:  "When  running  upon  the  road  they  must  keep  a 
constant  lookout  ahead  when  not  engaged  in  firing,  and  give 
notice  to  the  engineman  of  any  signals  or  indications  of  dan- 
ger. If  the  engineman  has  to  look  away  from  the  track  in 
front  for  any  reason,  the  fireman  must  maintain  the  watch 
until  the  engineman  can  resume  it     They  will  not  put  coal  in 
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igines  when  coming;  into  stations  or  at  such  other  points 
safety  requires  that  they  keep  a  lookout  ahead." 
That  these  salutary'  rules  were  set  at  naught  by  the  engine- 
m  on  the  evening  of  the  accident,  cannot  be  denied.  He 
preached  the  scene  of  disaster,  under  existing  conditions^ 
a  reckless  rate  of  speed.  His  train  was  an  hour  and  a  half 
:e,  and  he  therefore  knew  by  the  rules  that  he  was  not  en- 
led  to  the  right  of  track,  and  was  likely  to  encounter  obstruc- 
)ns  within  the  precinct  of  the  yard.  He  also  knew  that  it 
IS  his  duty  to  keep  a  constant  lookout  ahead,  and  to  run 
3  train  with  great  caution,  and  keep  it  under  control.  So 
'  from  running  with  the  care  required,  and  reducing  the 
eed  so  as  to  bring  the  engine  under  control,  the  undisputed 
idence  is  that  he  maintained  a  speed  of  at  least  30  miles  an 
ur  until  his  train  was  actually  in  collision  with  the  drifting 
rs.  Had  the  rules  been  obeyed  in  the  particulars  referred  to, 
is  inconceivable  that  the  engineman  and  fireman  would 
th  have  failed  to  discover  either  the  freight  cars  on  the 
ck,  or  the  switch  signals,  or  the  absence  of  such  signals, 
or  any  of  which  would  have  warned  them  of  danger  in 
le  to  stop  a  train  under  control,  and  thus  to  have  averted 
!  accident. 

i^rom  the  foregoing  statement,  it  plainly  appears,  that  the 
ect  and  proximate  cause  of  the  accident  was  the  negligence 
the  engineman,  in  which  the  fireman  participated,  and 
their  negligence  the  company  is  not  responsible, 
i^or  these  reasons  the  judgment  complained  of  must  be 
ersed,  the  verdict  of  the  jury  set  aside,  and  the  cause 
landed  for  a  new  trial  to  be  had,  not  in  conflict  with  the 
ws  expressed  in  this  opinion. 


McKeon  v.  New  York,  N.  H.  &  H.  R.  Co.  (two  cases). 

iupretne  Judicial  Court  of  Massachusetts y  Hampden,  May  21 ,  1903,) 

[67  N.  E.  Rep.  329.] 

kemen — Pushing  Trespasser  from  Train — Liability  of  Carrier.* 
brakeman  on  a  passeng'er  train  has  authority  to  remove  from  the 
form  one  who  is  stealing  a  ride  ;  but,  if  he  wantonly  and  rede- 
ly  push  him    from  the    train  while    it  is  going   at  a  dangerous 
of  speed,  the  carrier  is  liable  for  the  injury. 

exceptions  from  Superior  Court,  Hampden  County;  Elisha 
Maynard,  Judge. 

"wo  actions — one  by  Joseph  McKeon,   per  prochein   ami, 

Is  to  whether  it  is  within  the  scope  of  the  implied  authority  of  brake- 
I  to  eject  trespassers  from  trains,  see  foot-note  appended  to  O'Ban- 
V.  Missouri  Pac.  Ry.  Co.  (Kan.),  4  R.  R.  R.  929,  27  Am.  &  Bng.  R. 
,N.  S.,929. 

I  to  whether  the  company  is  liable  for  reckless  acts  of  trainmen  in 
ting  trespassers  from  moving  trains,  see  foot-note  appended  to 
38on  V,  Chicago,  etc.,  Ry.  Co.  (Iowa),  1  R.  R.  R.  504,  24  Am.  &  Bng. 
:as.,  N.  S.,504. 
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and  the  other  by  Ann  McKeon — against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Verdicts  for  plain- 
tiffs.    Defendant  brings  exceptions.     Exceptions  overruled. 

J.  B.  Carroll  and  W.  H.    McClintock,  for  plaintiffs. 
Walter  S.  Robinson,  for  defendant. 

MORTON.  J.  These  are  two  actions  of  tort,  which  were 
tried  together.  That  of  the  plaintiff  Joseph  is  for  personal 
injuries  alleged  to  have  been  caused  by  his  being  pushed  off 
a  train  while  in  motion  by  a  brakeman  of  the  defendant.  The 
other,  by  the  plaintiff  Ann,  who  is  the  mother  of  Joseph,  is  for 
expenses  and  loss  of  service  consequent  upon  the  injury  to 
Joseph.  There  was  a  verdict  in  each  case  for  the  plaintiff, 
and  the  cases  are  here  upon  exceptions  by  the  defendant  to 
the  refusal  ot  the  court  to  give  certain  rulings  that  were  re- 
quested. There  was  also  an  exception  in  regard  to  the  notice, 
but,  as  that  has  not  been  argued,  we  treat  it  as  waived.  The 
court  submitted  to  the  jury  the  following  question,  which  was 
answered  in  the  affirmative:  ''Was  the  plaintiff  pushed  off 
the  train  by  the  brakeman  Wilson.^*'  Wilson  was  the  brake- 
man  whom  the  plaintiff  charged  with  having  pushed  him  off« 
The  principal  questions  are  (i)  whether  the  evidence  war- 
ranted a  finding  that  the  plaintiff  Joseph  was  pushed  off  by 
the  brakeman ;  (2)  whether,  if  he  was  pushed  off,  the  evidence 
warranted  a  finding  that  it  was  done  wantonly  and  recklessly 
by  the  brakeman,  and  (3)  whether  the  defendant  is  liable  for 
the  conduct  of  the  brakeman. 

1.  The  evidence  was  conflicting  on  the  question  whether 
the  plaintiff  was  pushed  off,  or  whether  he  jumped  off,  and  fell 
and  slipped  under  the  train.  But  without  undertaking  to 
review  it  in  detail,  we  deem  it  enough  to  say  that  we  think 
that  the  evidence  was  ample  to  justify  a  finding  that  the 
plaintiff  Joseph  was  pushed  off  the  train  by  the  brakeman. 
That  was  the  testimony  of  the  plaintiff  and  his  companions. 
The  weight  of  it,  and  the  degree  of  credibility  to  which  it 
was  entitled,  were  for  the  jury. 

2.  We  also  think  that  the  jury  were  warranted  in  finding, 
as  they  must  have  found  under  the  instructions  of  the  court, 
that  the  act  of  the  brakeman  was  wanton  and  reckless. 
There  was  testimony  tending  to  show  that  the  train  was  go- 
ing at  a  dangerous  rate  of  speed  when  the  plaintiff  was  pushed 
off.  This  fact  alone,  if  it  was  a  fact,  would  show  that  the  act 
of  the  brakeman  was  wanton  and  reckless.  It  tended  to  show 
such  a  disregard  of  consequences  that  it  could  be  found  that 
his  conduct  was  entirely  inexcusable,  and  therefore  reckless 
and  wanton.  It  is  immaterial  that  he  did  not  intend  to  inflict 
the  injury  that  occurred.  If  he  was  acting  within  the  scope 
of  his  duty,  the  defendant  is  liable,  as  matter  of  law,  for  the 
consequences,  whether  they  were,  in  fact,  contemplated  or 
not  The  plaintiff  was  stealing  a  ride,  and  was  a  trespasser, 
but  neither  the  defendant  nor  its  servants  had  the  right  to 
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flict  wanton  and  reckless  injury  upon  him.  Leonard  v.  B. 
A.  R.  R.,  170  Mass.  318,  49  N.  E.  621,  13  Am.  &  Eng.  R. 
IS.,  N.  S.,  821; ;  Planz  v.  Same,  157  Mass.  377,  32  N.  E.  356,  17 
R.  A.  835.  The  proximate  cause  of  the  plaintifi's  injury  was 
e  act  of  the  brakeman  in   pushing  him  oS  while  the  train 

15  in  motion,  and  therefore,  although  the  accident  would 
t  have  happened  if  the  plaintiff  had  not  attempted  to  steal 
ide,  that  fact  did  not  contribute,  except  remotely,  to  the 
ury,  and  had  no  tendency  to  show  that  the  plaintiff  was 
t  at  the  time  of  the  accident  in  the  exercise  of  due  care. 
5  was  wrongfully  on  the  platform,  but  he  would  have  escaped 
thout  injury,  save  for  the  act  of  the  brakeman.  Due  care 
s  regard  to  the  actual  situation  in  which  the  party  is  at  the 

16  of  the  alleged  injury.  The  fact  that  he  is  a  trespasser 
es  not,  of  itself,  show  that  at  the  moment  of  the  injury  he 
lot  or  may  not  be  in  the  exercise  of  due  care.  Lovett  v. 
lem,  etc.,  R.  Co.,  9  Allen,  557,  563. 

;.  The  remaining  question  is  whether  the  defendant  is  liable 
the  conduct  of  the  brakeman.  It  is  not  unless  his  action 
ne  within  the  general  scope  of  his  authority.  If  it  did, 
n,  even  though  he  may  have  gone  beyond  the  proper  limits 
lis  authority,  and  have  been  guilty  of  an  unjustifiable 
;pass,  the  defendant  is  liable.  Ramsden  v.  B.  &  A.  R. 
,  104  Mass.  117,  6  Am.  Rep.  200.  It  is  not  every  servant 
I  railroad  corporation  that  has  authority  to  eject  tres- 
sers  from  its  property.  In  order  to  justify  him  in  doing 
and  to  render  the  corporation  liable  for  his  acts,  the  serv- 
must  be  acting  within  the  scope  of  his  authority,  either 
ress  or  implied.  A  conductor  has  implied  authority  by 
ue  of  his  employment  to  eject  a  trespasser  from  the  train 
er  his  control.     Ramsden  v.  B.  &  A.  R.  Co.,  supra,  and  cases 

d.  An  engineer  would  probably  have  like  authority  to 
t  a  trespasser  from  his  engine.  A  brakeman  has  less  au- 
ity  than  either.  His  duties  primarily  relate,  as  his  name 
lies,  to  the  management  of  the  brakes.  But  common  ob- 
ation  shows  that  on  passenger  trains  they  embrace  much 

e,  and  that,  so  far  as  the  management  of  the  brakes  on 
I  trains  is  concerned,  their  duties  have  been  largely  super- 
d  by  the  appliances  in  use.  On  passenger  trains, 
:emen  are  required  to  look  after  the  safety  and  comfort  of 
passengers,  to  protect  the  property  of  the  company,  and 
^e  that  fares  are  not  evaded.  The  rules  of  the  defendant 
pany,  as  well  as  common  observation,  show  this.  And 
e  the  brakeman  in  question  was  not  in  any  just  sense  a 
uctor,  or  even  a  subconductor,  we  think  that  the  jury 
:  warranted  in  finding,  as  they  must  have  found,  under 
nstructions  of  the  court,  that  it  was  within  the  scope  of 
authority  to  remove  the  plaintiff,  in  a  lawful   manner, 

the  platform,  if  he  was  there  for  the  purpose  of  evading 
are.  Hoffman  v.  N.  Y.  C.  &  H.  R.  R.  R.,  87  N.  Y.  25, 
1.  &  Eng.  R.  Cas.  537,  41  Am.  Rep.  337.     In  Lovett  v. 
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Salem,  etc.,  Ry.  Co.,  supra,  it  was  said  that  it  was  the  rights 
as  well  as  the  duty,  of  the  driver  of  a  street  car,  to  protect  the 
property  of  the  defendants  which  had  been  intrusted  to  his 
care  and  management ;  and  the  company  was  held  liable  for 
bis  conduct  in  compelling  a  child  who  had  wrongfully  got 
upon  the  car  to  leave  it  while  in  motion,  under  such  circum- 
stances as  to  render  the  attempt  to  get  off  dangerous, 
and  who,  while  attempting  to  get  off  in  consequence  of  the 
threats  of  the  driver,  was  injured.  In  Planz  v.  B.  &  A. 
R.  Co.,  157  Mass.  377,  32  N.  E.  356,  17  L.  R.  A.  835,  the  court 
said  it  preferred  to  assume,  without  deciding,  that  it  was  a 
question  for  the  jury  whether  the  brakeman,  from  his  general 
employment  as  such,  had  authority  to  represent  the  defendant 
in  ordering  a  trespasser  to  leave  the  train ;  the  implication, 
80  far  as  there  was  any,  appearing  to  be  that,  even  in  the 
case  of  a  freight  brakeman,  he  would  have  authority,  by  virtue 
of  his  employment,  to  eject  trespassers  from  the  train.  Unless 
brakemen  upon  passenger  trains  have,  as  incident  to  their 
employment,  the  power  to  remove  trespassers,  it  would  seem 
that  the  companies  would  not  receive  the  full  benefit  from 
their  services  to  which  they  were  entitled,  and  that  the  brake- 
men  would  or  might  be  embarrassed  in  the  discharge  of  their 
duties.  We  think  that  the  jury  were  warranted  in  finding 
that  the  brakeman  was  justified  in  believing,  from  the  circum* 
stances  under  which  he  found  the  plaintiff  and  his  companions 
on  the  platform,  that  they  were  there  for  the  purpose  of 
evading  their  fare,  and  that,  in  doing  what  he  did,  he  was  actings 
upon  that  belief,  and  within  the  general  scope  of  his  authority. 
It  is  manifest  that  the  duties  of  a  brakeman  on  a  freight 
train  would  or  might  be  different  from  those  of  a  brakeman 
on  a  passenger  train,  and  that  fact  distinguishes  this  case 
from  Marioli  v.  Chicago,  etc.,  Ry.,  59  Iowa,  4^.8,  13  N.  W. 
415,  8  Am.  &  Eng.  R.  Cas.  177,  44  Am.  Rep.  687,  and  Coal 
Co.  V.  Heeman,  86  Pa.  418,  which,  with  other  similar  cases, 
are  relied  on  by  the  defendant. 

We  have  not  taken  up  seriatim  the  rulings  requested  by  the 
defendant,  but  they  are  all  embraced,  so  far  as  material,  and 
except  so  far  as  given  by  the  court,  in  the  questions  which  we 
have  considered. 

The  result  is  that  the  exceptions  must  be  overruled  in 
both  cases.     So  ordered. 

De  Cair  v,  Manistee  &  G.  R.  R.  Co. 

(Supreme  Court  of  Michigan  ^  June  so  ^  ^903.) 

[95  N.  W.  Rep.  726.] 

Injury  to  Brakeman — Contributory  Negligence — Custom  to  Qo  b«tw«9n 

Moving  Cars  to  Couple  Them. 

In  an  action  by  a  railroad  brakeman  to  recover  for  injuries  snstained 

by  t>einR'  run  over  by  a  car  while  he  was  walkincr  in  front  of  the  same 

in  an  endeavor  to  adjust  a  coupling*,  in  the  performance  of  his  dnly. 
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ridence  that  it  was  the  custom  of  employees  of  defendant  to  go  in 
ODt  of  moving'  cars,  in  coupling*  them,  was  admissible. 

ame— Same — Evidence. 

Where  a  brakeman,  who  was  injured  while  passing  in  front  of  a  mov- 
g  car,  alleged  that  he  was  in  the  performance  of  his  duty  as  a  brake* 
an,  and  was  using  due  care,  at  the  time,  it  was  competent  for  him  to 
stify  for  what  purpose  he  got  down  from  the  car  and  started  to  pass 
front  of  it  while  it  was  moving. 

ame— Negligence — Condition  of  Track. 

A  railroad  superintendent,  after  a  washout,  caused  a  ditch  to  be  con- 
ructed  across  the  main  track,  18  inches  wide  and  12  inches  deep. 
)me  days  later  the  ditch  was  filled  with  snow,  even  with  the  ties  ;  and 
aintiff,  a  brakeman,  while  passing  in  front  of  certain  moving  cars, 
hich  he  was  about  to  couple,  stepped  into  the  ditch,  and  was  thrown 
>wn  and  run  over  :  heldy  that  the  condition  of  the  track  tended  to  show 
ifl^llgeoce  on  the  part  of  the  railroad  company. 

ime— Condition  of  Track. 

Daring  a  period  while  plaintiff,  a  brakeman  in  defendant's  employ, 
eia  absent  from  service,  defendant  constructed  a  ditch  across  its  main 
ack  without  plaintiff's  knowledge.  The  ditch  subsequently  became 
led  with  snow,  even  with  the  ties ;  and  plaintiff,  without  knowledge 
the  ditch,  while  walking  in  front  of  certain  moving  cars  to  couple 
em,  fell  into  it,  and  was  run  over  :  held^  that  plaintiff  was  not  guilty 
contributory  negligence,  as  a  matter  of  law. 
Grant,  J.,  dissenting. 

Error  to  Circuit  Court,  Manistee  County;  Aaron  V.  Mc- 
Ivay,  Judge. 

Action  by  Frank  De  Cair  against  the  Manistee  &  Grand 
apids  Railroad  Company.  From  a  judgment  in  favor  of 
ifendant,  plaintiff  brings  error.     Reversed. 

Kellogg  &  Carbys  (F.  W.  Houghton,  of  counsel),  for  appel- 

nt. 

T.  J.  Ramsdell  and  Charles  A.  Withey,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  was  a  brakeman  on 
e  defendant  road  on  the  ist  of  February,  1900.  He  left 
e  service  of  defendant  temporarily,  and  was  away  until  the 
b.  He  returned  and  resumed  work  on  February  loth.  In 
e  meantime,  and  on  February  7,  1900,  there  was  a  heavy 
infall,  causing  a  washout  in  the  yard  of  defendant  company 
Filer  City.  On  the  morning  of  February  8th  the  superin- 
ndent  of  defendant  company  caused  a  ditch  to  be  constructed 
ross  its  main  track,  from  the  west  side  to  the  east  aide, 
out  18  inches  wide  and  12  inches  deep.  Some  four  days 
ier  the  ditch  was  filled  with  snow,  up  even  with  the  ties. 
1  the  morning  of  February  26th  the  plaintiff  left  Filer  City, 
th  his  train  and  crew,  and  returned  between  3  and  4  in  the 
ternoon.  He  was  acting  as  rear  brakeman.  The  train  con- 
ited  of  the  engine,  two  box  cars,  and  about  thirty  fiat  cars 
ided  with  logs,  and,  beyond  this,  a  merchandise  car  and  a 
ssenger  coach.  As  the  train  neared  the  south  switch  at 
ler  City,  plaintiff  uncoupled  the  two  rear  cars,  and  they 
ire  left  about  150  feet  south  of  the  south  switch.  The  other 
rs  were  pulled  ahead,  and  made  a  flying  switch  for  the  logs; 
d  the  engine,  with  two  Manistee  &  Grand  Rapids  box  cars, 
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loaded  with  wood,  backed  up  towards  the  dock  switch,  which 
is  about  6oo  feet  north  of  the  south  switch.  After  the  plaintiff 
had  uncoupled  the  two  rear  cars,  he  stepped  off  the  merchan- 
dise car,  and  walked  down  the  east  side  of  the  track,  close  to 
the  rail,  towards  the  dock  switch.  The  bed  of  the  track  was 
covered  with  snow.  He  paid  no  particular  attention  to  the 
roadbed  between  the  rails.  He  went  north  on  the  east  side 
for  a  distance  of  about  200  feet  beyond  the  south  switch.  He 
then  stepped  across  to  the  west  side,  because  the  bank  was 
narrower  on  the  east  side.  In  the  meantime  the  logs  had 
been  switched  onto  the  dock  tracks,  and  the  engine,  with  the 
two  cars  loaded  with  wood,  had  backed  up  near  the  dock 
switch.  The  engine  then  started  to  back  the  two  cars  loaded 
with  wood  past  the  south  switch,  in  order  to  couple  onto  the 
two  cars  left  standing,  and  push  them  back  south  of 
the  crossing,  and  clear  the  main  track  for  Manistee.  The 
plaintiff  met  the  engine  and  the  two  box  cars,  backing 
slowly,  a  little  south  of  the  dock  switch.  He  stepped  on  the 
ladder  at  the  southwest  corner  of  the  car  further  from  the 
engine,  and  rode  along  upon  the  car.  When  the  plaintiff  met 
the  cars,  they  were  going  at  the  rate  of  6  or  8  miles  an  hour. 
When  about  150  feet  from  the  south  switch,  plaintiff  gave 
the  fireman  a  signal  to  back  slowly,  and,  as  they  passed  the 
south  switch,  the  speed  had  been  reduced  so  that  they  were 
then  running  about  4  or  5  miles  an  hour.  Just  after  they 
passed  the  south  switch,  plaintiff  observed  that  the  coopler 
on  the  car  on  which  he  was  riding  was  closed,  and  needed 
adjustment.  He  had  now  passed  onto  the  reverse  curve,  so 
that  he  could  no  longer  see  or  signal  the  fireman.  Plaintiff 
then  stepped  down  from  the  ladder,  and  in  front  of  the  mov- 
ing car,  for  the  purpose  of  crossing  over  to  the  other  side, 
where  he  could  signal  the  engineer.  The  roadbed  was  free 
from  obstruction,  and  apparently  all  right.  In  passing,  he  at- 
tempted to  adjust  the  coupler,  by  opening  it,  so  that  it  would 
couple  onto  the  standing  car  left  down  by  the  crossing.  He 
took  hold  ofthe  coupling  pin  with  his  left  hand,  and  the  knuckle 
of  the  coupler  with  his  right,  and  at  the  same  time  traveled 
towards  the  south,  in  front  of  the  moving  car;  the  track  being 
apparently  all  right.  He  stepped  into  this  ditch,  fell  down, 
and  the  car  passed  over  and  crushed  his  leg,  just  above  the 
ankle.  The  circuit  judge  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  brings  error. 

The  plaintiff  offered  to  show  that  it  was  the  custom  of  em- 
ployees of  defendant  company,  in  coupling  cars,  to  go  in  front 
of  moving  cars.  The  court  excluded  this  testimony.  The 
testimony  was  admissible,  under  our  former  holdings. 
Hunn  V.  Ry.  Co.,  78  Mich.  526,  44  N.  W.  502,  7  L.  R.  A.  500; 
Eastman  v.  Ry.  Co.,  loi  Mich.  597,  60  N.  W.  309:  Fluhrer  v. 
Ry.  Co.,  121  Mich.  212,  80  N.  W.  23;  Jones  v.  F.  &'  P.  M.  Ry. 
Co.  (Mich.)  86  N.  W.  838. 

We  think  it  was  also  competent  for  the  plaintiff  to  testify  for 
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lat  purpose  he  got  down  and  started  to  pass  through  in  front 
the  moving  car.  The  declaration  averred  that  he  was  in 
3  performance  of  his  duty  as  abrakeman,  and  was  using  due 
re  and  prudence.  If  the  purpose  in  which  he  was  engaged 
ls  one  necessarily  connected  with  the  performance  of  his  duty 
a  brakeman,  it  would  tend  to  support  this  allegation. 
That  the  testimony  of  the  condition  of  this  track  was  such  as 
ided  to  show  negligence  on  the  part  of  the  company  is  not 
en  to  doubt.  Ragon  v.  Ry.  Co.,  91  Mich.  379,  51  N.  W. 
)4;  Palmer  v.  R.  Co.,  87  Mich.  281,  49  N.  W.  613;  Sweet  v. 
Co.,  87  Mich.  559,  49  N.  W.  882;  Anderson  v.  R.  Co..  107 
ch.  591, 6s  N.  W.  585;  Hollenbeck  V.  Mo.  Pac.  Ry.  Co.  (Mo. 
p.)  34 S.  W.  494;  Chi.  &  A.  R.  Co.  v.  Maroney  (111.  Sup.)  48 
E-953t62  Am.  St.  Rep.  396;  Hannah  v.  Conn.  Riv.  R.  Co., 
[  Mass.  529,  28  N.  E.  682. 

The  chief  contention  of  defendant  is  that  the  plaintiff  was 
ilty  of  contributory  negligence,  as  matter  of  law,  and  the 
;e  of  Secord  V.  R.  Co.,  107  Mich.  540,  65  N.  W.  550,  is  cited 
sustain  this  contention.  That  case  was  determined  upon 
I  doctrine  of  assumed  risk.  The  injury  to  the  plaintiff  re- 
ted  from  his  hand  being  pinched  in  coupling  two  cars,  it  be-> 
:  claimed  that  the  couplings  were  defective.  But  it  was 
d  that  the  condition  was  as  apparent  to  the  plaintiff  as  to 
t  defendant,  and  that  he  must  be  held  to  have  assumed  the 
Ic.  It  was  added  that  the  condition  of  the  drawbar  wasdis- 
^ered  when  three  car  lengths  from  the  place  of  coupling, 
1  that  plaintiff  ''testified  that  he  could  have  raised  the 
wbar  without  taking  hold  of  the  link,  thus  avoiding  any 
iger  of  his  hand  being  pinched,  and  that  he  would  not  keep 
d  of  the  bar  so  long  again,  in  making  such  a  coupling." 
think  the  case  is  not  controlling  of  the  present.  In  the 
sent  case  the  testimony  tended  to  show  that  the  plaintiff 
I  following  a  custom  in  passing  in  front  of  moving  cars  iq 
performance  of  his  duty.  This  is  not,  as  matter  of  law, 
itributory  negligence.  See  Ashman  v.  R.  Co.,  90  Mich.  576, 
N.  W.  64s;  Eastman  V.  Ry.  Co.  and  Jones  v.  Ry.  Co., 
ra;  and  Jarvis  v.  Ry.  Co.  (Mich.)  87  N.  W.  136. 
t  does  not  appear  that  the  injury  resulted  from  conditions 
iwn  to  the  plaintiff  to  exist.  On  the  contrary,  it  is  at  least 
!n  to  an  inference,  to  be  drawn  by  the  jury,  that  plaintiff 
Id  have  completed  all  he  started  out  to  do,  without  injury 
limself,  but  for  the  concealed  defect  in  this  track,  not 
n  to  observation.  We  are  not  prepared  to  hold,  as  matter 
aw,  that  it  was  his  duty  to  anticipate  such  an  excavation 
the  main  track  of  the  defendant  railway, 
'he  judgment  will  be  reversed,  and  a  new  trial   ordered. 

[OORE  and  CARPENTER,  JJ.,  concurred  with  MONT^ 
MERY,  J. 

lOOKER,  C.  J.  I  concur  in  the  reversal  of  this  case,  upon 
ground  that  plaintiff's  negligence  was  not  conclusively; 
ved.     In  the  absence  of  a  rule,  or,  if  there  be  a  rule  pro^ 
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hibiting  employees  from  entering  between  npoving  cars  to  con- 
pie  them  or  adjust  couplers,  if  there  be  evidence  showing  its 
waiver,  it  is  doubtful  if  the  fact  of  such  entry  can  be 
said  to  be  negligence  per  se,  under  the  circumstances 
of  this  case,  where,  although  the  estimated  speed 
of  the  train  was  4  miles  an  hour,  or  more,  tde  plain- 
tiff was  able,  after  his  fall  directly  in  front  of  the  car,  to 
scramble  upon  his  hands  and  feet,  for  a  distance  of  12  or  14 
feet,  and  then  get  all  of  his  person  from  the  track,  but  one 
foot.  There  is  evidence  indicating  that  it  was  good  rail- 
roading to  enter  and  adjust  the  coupler  in  the  way  attempted, 
and  that  it  is  necessary  for. both  couplers  to  be  open,  when  the 
cars  are  to  be  coupled  on  a  sharp  curve,  and  that  opening  them 
could  not  be  done  from  the  side  of  the  car.  While  we  know 
that  there  is  always  some  risk  in  entering  between  moving 
cars,  and  can  imagine  cases  where  we  will  take  judicial  no- 
tice that  it  is  so,  we  cannot  make  such  a  rule  applicable  to 
all  cases  of  entering  between  moving  cars  to  couple  them  or 
adjust  couplers.  No  rule  forbidding  the  practice  was  proven 
in  this  case.  Therefore  proof  of  the  custom  upon  this  road 
was  unnecessary,  to  prove  a  waiver  of  a  rule.  It  was  com- 
petent to  prove  the  general  custom  of  well-conducted  roads,  to 
prove  whether  this  act  was  negligent  or  not.  But  this  does 
not  warrant  proof  of  the  custom  upon  this  or  any  other  par- 
ticular road,  except  as  it  may  appear  on  cross-examination, 
and  the  court  properly  excluded  such  proof.  The  test  is 
what  is  the  common  or  generally  recognized  method  and  prac- 
tice. .  That  is  no  more  to  be  proved  by  the  practice  upon 
defendant's  road  than  any  other.  To  rest  the  case  on  the 
method  followed  by  defendant's  employees  would  practically 
be  to  make  it  liable  for  accidents  resulting  from  whatever  prac- 
tice its  employees  should  follow,  whether  it  could  be  shown 
to  be  good  railroading  or  not.  Our  attention  is  called  to  no 
Michigan  case  where  such  a  practice  has  been  followed.  All, 
where  proof  of  custom  of  the  defendant  road  has  been  held 
proper,  were  cases  where  it  was  claimed  that  a  rule  had  been 
violated  by  the  plaintiff,  and  a  waiver  or  abrogation  of  the 
rule  was  sought  to  be  shown  by  the  practice  of  the  defendant's 
employees.  That  was  true  in  the  case  of  Ashman  v.  Railroad 
Company,  90  Mich.  576,  si  N.  W.  645,  which  might,  at  first 
blush,  seem  to  justify  the  claim  that  such  testimony  is  ad- 
missible when  a  rule  is  not  relied  on,  but  there  is  no  such 
adjudication  in  that  case.  Carrier  v.  Pa.  Ry.,  61  Kan.  447, 
59  Pac.  1075.  It  may  be  doubted  if  the  rule  as  to  waiver  has 
not  been  carried  beyond  reasonable  limits  by  some  of  the 
courts.  See  Elliott,  Railroads,  §  1282;  19  A.  &  E.  Enc  of 
Law,  822. 

GRANT,  J.  (dissenting).  I  think  the  court  properly  di- 
rected a  verdict  for  the  defendant.  The  act  of  walking  or  run- 
ning in  front  of  a  railroad  train  for  the  purpose  of  arrangine 
or  making  a  coupling  has  always  been  regarded  as  exceed- 
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gly  dangerous.  It  requires  no  argument  to  show  that  it  is 
.  In  doing  it,  the  brakeman  is  required  to  walk  sidewise, 
th  bis  eyes  fixed  upon  the  coupling  apparatus,  and  not  upon 
e  track  where  he  is  walking  or  running.  Railroad  com- 
iDies  for  many  years  experimented  in  the  attempt  to  devise 
coupling  apparatus  which  would  relieve  brakemen  from  this 
ngerous  work.  It  was  at  last  accgmplished  by  the  device 
lown  as  the  *' Automatic  Coupler/'  wherein  the  coupling 
uld  be  made  by  the  brakeman  outside  the  track.  This  de- 
::e  commended  itself  not  only  to  railroad  men,  but  to  the 
iople,  through  their  Legislatures.  We  find,  therefore,  that 
e  Congress  of  the  United  States,  in  1893,  enacted  that  ''on 
id  after  the  first  day  of  January,  eighteen  hundred  and 
nety-eight,  it  shall  be  unlawful  for  any  such  common  car- 
iT  to  haul  or  permit  to  be  hauled  or  used  on  its  line  any 
r  used  in  moving  interstate  traffic  not  equipped  with  coup- 
rs  coupling  automatically  by  impact,  and  which  can  be 
icoupled  without  the  necessity  of  men  going  between  the 
ds  of  the  cars.*'  Act  March  2,  1893,0.  196,27  Stat.  S3i 
I.  S.  Comp.  St.  1901,  p.  ^174].  The  Legislature  of  this 
ite,  as  early  as  1885,  enacted  a  similar  provision.  Comp, 
iws,  §  55 1 1.  This  defendant  company  had  complied  with 
ese  provisions  of  the  law,  and  had  in  use  upon  this  train 
ese  devices,  which  obviated  any  necessity  of  going  in  front 
the  car  to  effect  a  coupling.  The  plaintiff  himself  testi- 
d:  ''The  couplers  were  both  in  good  condition,  and  in 
od  working  order."  They  were  supplied  with  levers  for 
ising  the  pins  from  the  outside  of  the  track.  The  train 
IS  under  the  exclusive  control  of  the  plaintiff.  If  neces- 
ry  to  go  in  front  of  the  car  to  arrange  the  coupling  pin,  he 
aid  have  done  it  before  he  started  the  train.  He  could  have 
)pped  it,  if  necessary  to  do  it.  Instead  of  arranging  the 
upling  pin  in  ways  which  were  open  to  him  and  perfectly 
fe,  he  deliberately  chose  one  full  of  danger.  He  entered 
on  the  track  at  a  place  where  neither  the  engineer  nor  the 
eman  could  see  him,  without  any  notification  to  them  of  his 
'ended  conduct — upon  a  track  covered  with  snow — when  he 
IS  164  feet  from  the  car  to  which  he  was  to  make  the  coui>- 
g,  and  the  train  running,  as  he  testified,  at  from  four  to  five 
les  an  hour.  He  describes  his  action  as  follows:  "I  placed 
r  left  hand  on  the  pin,  and  my  right  hand  on  the  knuckle, 
the  act  of  opening  it.  I  immediately  started  then  to  open 
t  knuckle  on  this  moving  car.  I  did  not  attempt  to  get 
er  on  the  other  side  of  the  track  first,  and  give  a  signal  to 
cken,  but  immediately  started  to  open  the  coupler  on 
s  moving  car."  If  this  is  acting  with  due  care  and  with 
3per  regard  not  only  for  one's  own  safety,  but  for  the  bene* 
of  his  employer,  I  can  hardly  comprehend  what  negligence 
»uld  be.  There  was  no  rule  of  the  company  requiring  such 
ks  on  the  part  of  its  brakemen,  and,  if  there  had  been,  as 
!  said  in  Loranger  v.  Railroad  Co.,  104  Mich.  80,  86,  62  N. 
I37»  "such  a  requirement  would  be  at  once  condemned  as 
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cruel  and  inhuman."  No  one  is  justified  in  taking  such  risks» 
unless  absolute  necessity  demands  it.  I  think  the  court  cor- 
rectly excluded  all  evidence  of  custom  on  the  part  of  the 
brakemen  to  go  in  front  of  moving  trains  to  make  couplings, 
on  the  ground  that  this  was  not  a  case  for  the  application  of 
the  rule  in  regard  to  custom.  Employees  cannot  create  a 
custom,  however  universal,  against  their  employer,  by  con- 
tinually doing  things  in  a  wreckless  and  negligent  manner^ 
when  the  employer  has  provided  every  means  possible  to  do 
it  with  safety.  I  do  not  think  such  a  doctrine  finds  approval 
in  the  decisions.  There  are  cases  holding  that  it  is  not  neg- 
ligence per  se  to  go  in  front  of  a  moving  train  to  effect  a 
coupling.  But  these  are  cases  where  there  is  also  evidence 
tending  to  show  that  the  work  on  the  railroad  could  not  be  sat- 
isfactorily done  otherwise.  They  do  not  apply  to  cases  like 
the  present  one,  where  no  possible  excuse  exists  for  doing  the 
work  in  the  manner  this  was  done.  We  said  in  Loranger  v. 
Railroad  Co.,  supra,  '4t  is  abhorrent  to  reason  and  commoa 
sense  to  say  that  it  is  good  and  safe  railroading  and  careful 
conduct  for  a  brakeman  to  step  in  front  of  a  train  moving  as 
fast  as  a  fast  walk,  and  perform  a  service  which  requires  him 
to  step  sideways  to  keep  out  of  the  way,  knowing  that  death 
is  almost  sure  to  follow,  should  he  miss  his  footing." 
I  think  the  judgment  should  be  affirmed. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Garren. 

{Supreme  Court  of  Texas ^  Junett^  /^i*) 

[74  8.  W.  Rep.  897.] 

Injury  to  Employee—Dafftctive  Engine  Step— Promite'to  Rapair^As^ 
sumption  of  Risk. 
Some  time  before  plaintiff,  a  locomotive  fireman,  was  iniared  in 
attempting  to  use  a  defective  engine  step,  the  engineer  had  noticed  that 
it  was  defective,  and,  after  having  made  an  ineffectual  attempt  to  repair 
it,  had  turned  it  under  the  engine,  saying,  ''I  will  have  it  fixed  ":  held 
not  to  constitute  a  promise  or  assurance  to  repair,  preventing  plaintiff 
from  assuming  ^he  risk. 

Same — Same— Same — Evidence. 

Evidence  of  the  engineer's  remark  was  relevant  on  the  issue  as  to 
whether  the  fireman  was  justified  in  believing  that  the  step  had  been 
fixed. 
Error  Not  Oured. 

Error  in  a  charge  allowing  a  recovery  on  a  theory  having  no  fonnda* 
tion  in  the  evidence  was  not  cured  by  a  subsequent  charge  basing  the 
right  of  recovery  on  a  correct  theory. 
Evidence — Testimony  of  Counsel. 

In  an  action  by  a  locomotive  fireman  for  injuries,  in  which  plaintiff 
alleged  by  amended  petition  that  the  engineer  had  promised  to  have  the 
defective  engine  step  which  caused  the  injury  repaired,  plaintiff  waa 
cross-examined  concerning  statements  which  he  had  made  of  the  facts 
of  the  accident  in  which  he  did  not  mention  this  promise  of  the  engineer* 
and  it  was  also  made  to  appear  that  in  his  original  petition  he  made  no 
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ig^ation  of  that  fact :  held,  that  evidence  by  couotel  for  plaintiff  that 
lis  statement  of  the  case  to  him,  plaintiff  did  include  the  promise  as 
stated  it  on  the  stand,  was  admissible  to  rebut  the  inference  that  the 
ience  of  subh  promise  was  fabricated  as  an  afterthought. 

Ittot  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 

itrict. 

LCtion  by  B.  F.  Garren  against  the  Gulf,  Colorado  &  Santa 
Railway  Company.  From  a  judgment  for  plaintiff,  de* 
lant  appeals.     Reversed. 

W.  Terry  and  Ballinger  Mills,  for  plaintiff  in  error. 
.  C.  Padelford  and  Stanford  &  Watkins,  for  defendant  in 

7ILLIAMS,  J.  Defendant  in  error  was  a  fireman  on  one 
the  passenger  engines  of  plaintiff  in  error,  and  was  hurt 
le  attempting  to  get  upon  the  engine  at  Saginaw,  40  or 
niles  south  of  Gainesville,  by  the  turning  of  a  step  which 
in  a  loose  and  dangerous  condition.  The  loose  condition 
he  step  had  been  brought  to  his  attention  earlier  during 
same  trip  at  Purcell,  Ind.  T.,  by  the  engineer,  who,  ac- 
iing  to  the  testimony  of  defendant  in  error,  said:  ''Here 
loose  step.  Hand  me  the  wrench.'*  Defendant  in  error 
her  testified  that,  after  trying  to  tighten  the  step,  the  engi- 
r  found  he  could  not  do  so  with  the  only  wrench  at  hand, 
turned  it  under  the  side  of  the  engine,  saying,  'Til  have 
ixed."  This  4S  all  that  took  place  at  that  time.  At 
Qesville,  which  is  between  Purcell  and  Saginaw,  the  com- 
y  had  shops  and  car  inspectors  and  repairers,  and  the 
^t  could  have  been  remedied  in  a  few  minutes  with  the 
3er  wrench.  There  is  a  dispute  as  to  the  character  of  de- 
5  in  engines  and  cars  which  were  usually  repaired  at 
nesville,  into  the  details  of  which  we  need  not  enter, 
re  is  evidence  to  the  effect  that,  when  the  train  stopped 
rainesviUe,  there  were  inspectors  and  repairers  present, 
I  whom  the  engineer  was  seen  by  defendant  in  error  in 
rersation.  Defendant  in  error  left  the  engine,  and  was 
nt  10  or  20  minutes  to  get  his  supper,  and  on  his  return 
train  proceeded  southward.  When  it  reached  Saginaw, 
ndant  in  error  descended  from  the  engine  to  perform  a 
,  and,  in  attempting  to  ascend  again,  was  hurt,  as  stated, 
of  his  contentions  is  that  he  believed  the  step  had  been 
I  at  Gainesville,  and  was  in  proper  position  and  condi- 
for  use.  The  evidence  was  not  conclusive  on  this  point, 
ivas  such  as  to  make  it  necessary  for  the  jury  to  deter- 
i  whether  or  not  he  in  fact  acted  on  this  belief,  and  whether 
3t  he  was  justified  by  the  circumstances  in  so  believing 
acting. 

le  charge  of  the  court,  among  other  things,  contained  the 
wing: 

6)  The  servant,  by  entering  the  service  of  the  master,  as- 
3s  all  the  ordinary  risks  incident  to  the   business,  but  not 
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those  arising  from  the  master's  neglect,  if  the  master  should 
be  guilty  of  negligence.  It  is  the  duty  of  the  master  to  exer- 
cise ordinary  care  to  furnish  the  servant  machinery  and  ap- 
pliances, and  the  servant  has  the  right  to  rely  upon  the 
presumption  that  the  master  has  done  his  duty  in  this  regard ; 
but,  if  he  learns  that  the  appliances  furnished  are  defective, 
he  assumes  the  risk  incident  to  that  condition  of  affairs,  un- 
less the  master  is  informed  of  such  defects,  and  promises  the 
servant  to  remedy  the  defects,  if  any.  In  this  latter  event,  so 
long  as  the  servant  has  reasonable  grounds  to  expect  and 
does  expect  that  the  master  will  fulfill  his  promise,  the  serv- 
ant does  not,  by  continuing  in  the  employment,  assume  the 
additional  risk  arising  from  the  master's  neglect.  If  the  serv- 
ant then  be  injured,  he  may  recover,  provided  that  it  be 
found  that  a  man  of  ordinary  prudence,  under  all  the  circum- 
stances, would  have  encountered  the  danger  by  continuing:  in 
the  service;  and  if  the  master  has  promised  to  repair  such 
defect,  if  any,  the  servant  may  presume  that  the  master  has 
complied  with  the  promise,  and  the  servant  is  not  required  to 
inspect  the  appliance  before  using  it,  to  ascertain  whether  the 
repairs  have  been  made,  unless  there  is  something  in  the  condi- 
tion of  the  appliance  which  would  cause  an  ordinarily  prudent 
person  to  make  an  examination  of  said  machinery. 

'*(7)  If  you  find  from  the  evidence  that  it  was  the  duty  of 
the  engineer  on  said  engine  upon  which  the  plaintiff  was  work- 
ing at  the  time  of  his  injury  to  have  any  defects  on  said 
engine,  if  any  there  were,  repaired,  then  the  promise  by  said 
engineer  to  make  repairs  of  said  defects  would  be  the  prom- 
ise of  the  defendant.'' 

This  relieved  the  servant  from  the  effect  of  an  assumption  of 
risk  arising  from  knowledge  of  the  defect,  by  force  of  a  prom- 
ise of  the  master  to  repair,  assuming  that  there  was  evidence 
of  such  a  promise  as  would  give  application  to  thia  doctrine. 
The  remark  of  the  engineer  cannot  be  so  construed.     The 
true  doctrine  relates  only  to  promises  or  assurances  made  by 
the  master  to  the  servant  upon  discovery  of  defects  in  tools 
or  appliances,  to  the  objection  of  the  servant  to  using  them 
and  to  induce  him  to  continue  in  the  service.     Lewis  v.  New 
York  &  New  England  Ry.  Co.  (Mass.)  26  N.  E.  431, 10  L.  R.  A. 
513;  Sweeney  V.  Envelope  Co.,  loi  N.  Y.    520,  5  N.  E.  358, 
54  Am.  Rep.  722;  Bodwell  v.  Manufacturing  Co.  (N.    H.)    47 
Atl.  613.    There  is  nothing  of  the  nature  of  such  a  promise  in 
the  casual  remark  of  the  engineer  to  the  defendant  in  error, 
and  the  doctrine  laid  down  in  the  case  of  Tex.  &  New  Orleans 
Railway  Company  v.  Bingle,  91  Tex.  287,  42  S.  W.  971,  and 
like  cases,  has  no  application.     There  being  no  such  facts, 
the  question  whether  or  not  a  promise  otherwise  filling  the  re- 
quirements of  the  rule,  made  by  the  engineer,  who  had  no 
power  to  employ  and  discharge  defendant  or  other  servants, 
would  be  treated  as  that  of  the  master,   does  not  arise.     In 
the  second  appeal  of  the  Bingle  Case,  there  was  an  expre»> 
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in  the  opinion  of  the  Court  of  Civil  Appeals  concerninsT 
effect  of  the  promise  of  the  engineer  in  that  case,  which 
)ably  led  the  trial  court  in  this  case  to  treat  the  promise  of 
engineer  as  that  of  the  company.  The  facts  of  that  case 
ting  to  the  question,  which  are  not  fully  stated  in  any  of 
reports,  were  very  different  from  those  here  in  question ; 
the  point  now  made  was  not  passed  on  by  this  court  in 
sing  a  writ  of  error,  and  probably  not  by  the  Court  of 
1  Appeals.  As  the  question  is  not  now  involved,  we  deem 
inecessary  to  point  out  the  differences  between  the  two 
s,  or  to  pursue  the  subject  further  than  to  say  that  we  do 
regard  the  decision  referred  to  as  authority  for  the  propo- 
n  that  a  promise  to  a  fireman,  made  by  an  engineer  in 
ge  of  a  train,  with  no  power  of  employing  and  discharg- 
;ervants,  is  to  be  imputed  to  the  master.  It  is  not  to  be 
Ted  that  the  statement  of  the  engineer  is  not  admissible 
idence  upon  the  true  issues  in  the  case.  Although  a  serv- 
nay  at  one  time  have  known  of  the  existence  of  a  defect, 
lay  not  know  of  it  at  the  time  he  undertakes  to  use  the 
iance,  and  the  circumstances  may  justify  him  in  believing 
the  defective  condition  has  been  remedied.  Some  of  the 
snce  tended  to  raise  that  question,  and  to  it  the  statement 
16  engineer  that  he  would  have  the  step  fixed  was  rele- 
;  and  the  circumstances,  taken  together,  raised  the  ques- 
whether  or  not  the  defendant  in  error,  when  he  used  the 

knew  or  should  have  known  that  it  was  still  in  the 
erous  condition,  or  believed  that  it  had  been  repaired, 
•vas  justified  in  such  belief;  and  whether  or  not  he  was 
stified  would  depend  upon  the  inquiry  whether  he  judged 
icted  upon  the  facts  with  ordinary  prudence.  N.  P.  R, 
r.  Babcock,  154  U.  S.  200.  14  Sup.  Ct.   978,    38  L.    Ed. 

It  was  contended  in  the  argument  that  this  view  of  the 
vas  embodied  in  the  charge,  and  that  under  it  the  facts 
led  the  recovery.  It  may  be  true  that  the  charge  author- 
at  recovery  upon  this  tneory,  but  it  also  instructed  as  to 
Sect  of  a  promise  by  the  master,  giving  to  it  the  weight 
ated  by  the  passages  which  we  have  quoted,  and  it  can- 
e  said  that  those  instructions  did  not  influence  the  ver- 
Conflicting  theories  were  thus  embodied  in  the  charge, 
'  one  of  which  the  servant  must  have  been  ignorant  of 
Dndition  of  the  step  when  he  used  it,  while  under  the 

he  may  have  known  it,  but,  because  of  the  promise,  is 
eld  to  an  assumption  of  the  risk. 

ring  the  trial,  defendant  in  error  was  cross-examined 
Tning  statements  which  he  had  made  of  the  facts  of  the 
ent  in  which  he  did  not  mention  the  so-called  promise 
e  engineer,  and  also  the  fact  was  developed  that  in  his 
lal  petition  he  had  made  no  allegation  of  that  fact;  the 

on  of  counsel  for  plaintiff  in  error  being  that  the  evi- 
:  of  such  promise  was  fabricated  as  an  afterthought.  In 
tal,  the  attorney  who  drew  the  petition  was  allowed  to 
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State  that  his  client,  in  his  statement  of  the  case,  did  include 
the  promise  as  he  stated  it  on  the  stand.     One  of  the  assign- 
ments questions  the  ruling  admitting  this  testimony.     In  the 
case  of  Insurance  Company  v.  Eastman,  95  Tex.  34,  64  S.  W. 
863,  this  court  had  occasion  to  examine  the  question  as  to  the 
admissibility  of  statements  by  a  party  to  the  suit  corrobora- 
tive of  his  evidence  given  on  the  stand,  when  such  evidence 
has  been  contradicted  by  proof  of  contrary  statements  made 
elsewhere,  and  the  rules  generally  obtaining  were  stated  in 
the  opinion  of  Chief  Justice  Gaines.     How  far  the  rules  laid 
down  might  be  applicable,  had  there  been  no  attempt  to  infer- 
entially  contradict  the  witness  by  the  absence  of  mention   in 
the  petition  of  the  fact  in  question,  we  are  not  called  upon  to 
consider.     The  evidence  objected  to  tended  to  show  that  such 
omission  was  not  that  of  the  defendant  in  error,  but  of  his 
counsel,  and  to  rebut  the  inference  contended  for,   and  was. 
therefore  admissible.     The  question  as  to  the  propriety  of  the 
refusal  of  the  court  to  permit  counsel  for  plaintiff  in  error,  oa 
re-examination  of  the  witness  Paxton,  to  draw  from  him  an 
explanation  of  his  answer  given  in  cross-examination,  will 
not  probably  arise  again ;  but,  as  the  record  shows  the  matter, 
we  think  the  question  should  have  been  allowed.     It  appears 
from  the  statement  of  the  facts  that  there  was  occasion  for  the 
explanation  asked,  and  it  does  not  appear  that  there  was  an. 
effort  at  undue  repetition  of  the  same  statement. 
Reversed  and  remanded. 


Chbaves  v.  Southern  Ry.  Co.  in  Mississippl 

{Supreme  Couri  of  Mississippi ,  May  18^  i90j») 

[34  80.  Rep.  385.] 

Railroad  Fireman^lnjuries— Negligence  of  Engineer — Declaration — 
Sufficiency. 
A  declaration  for  injuriea  to  a  fireman,  which  avera  that  they  were 
canaed  bj  the  negligence  of  the  engineer,  his  superior  oflScer,  who  waa 
charged  in  the  very  language  of  the  Conatitution,  §  193,  to  have  had  "the 
right  to  control  and  direct  hia  [the  fireman's]  aervicea,*'  is  good  oa 
demurrer. 

On  Suggestion  of  Error.     Overruled. 

For  opinion,  see  33  South.  649. 

The  attorneys  for  appellant  filed  a  lengthy  suggestion  of 
error  reviewing  the  allegations  of  the  declaration,  and  making 
the  following  points:  ''The  question  calls  for  a  constmction 
of  a  most  important  provision  of  our  state  Constitution. 
Judge  Terral,  is  we  understand  his  opinion,  holds  that  as  a 
matter  of  law  the  engineer  was  a  superior  officer  of  the  fire- 
man. He  also  affirms  that  the  fireman  was  under  the  direc- 
tion of  the  engineer.  No  allusion  is  made  by  him  to  the 
rules  of  the  company,  although  it  was  expressly  agreed  that 
the  rules  of  the  company  should  be  considered  as  especially 
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aded.  In  our  brief  we  refeired  to  a  number  of  rules 
ich  are  clearly  pertinent,  and,  in  our  judgment,  control- 
l,  and,  as  Judge  Terral  refers  to  none  of  them,  we  assume 
t  our  brief  was  by  some  means  mislaid,  and  not  before  the 
irt  at  all.  Judge  Terral  affirms  there  is  absolutely  no  room 
construction ;  that  the  Constitution  is  so  plain  and  unam- 
uoas  that  it  needs  no  interpretation.  This  does  not  accord 
h  the  view  hitherto  taken  by  this  court  of  this  constitu- 
lal  provision.     In  the  case  of  Richmond  &  Danville  R.  R. 

V.  Rush,  71  Miss.  987,  15  South.  133,  its  meaning  was  con- 
:red  so  doubtful  that  Judge  Campbell  declined  to  hold 
t  a  conductor,  within  the  meaning  of  the  Constitution,  is  a 
rson  having  the  right  to  control  or  direct  the  services  of  the 
kemen.'  He  did  carefully  consider  and  interpret  that 
vision  of  the  Constitution  in  the  case  of  Evans  v.  R.  R. 
,  70  Miss.  529,  12  South.  581.     In  that  case  the  plaintiff 

a  brakeman,  who  was  injured  by  the  negligence  of  the 
ineer,  who  had  signaled  for  brakes,  and  while  they  were 
\g  applied  in  pursuance  of  the  signals  caused  a  movement 
he  train  without  proper  warning.  It  was  claimed  by 
isel  for  Evans  that  the  engineer  was  the  superior  agent 
iBcer  or  person  having  the  right  to  control  or  direct  the 
ices  of  the  brakeman,  for  the  reason  that  the  engineer  had 
right  to  signal  for  brakes,  and  that  when  he  did  so  he  di- 
3d,  as  he  had  a  right  to  do,  the  services  of  the  brakemen 
le  matter  of  applying  the  brakes.  This  was  the  case  as 
ented  to  the  court,  and  upon  this  case  Judge  Campbell 
eeded  to  interpret  the  Constitution.  He  stated  that  it 
not  designed  by  the  Constitution  to  abrogate  the  rule  of 
applicable  to  the  fellow  servant-  in  a  common  employ- 
t,  but  merely  to  modify  it  to  the  extent  as  indicated  by 
on  193  of  the  Constitution.  He  denied  that  the  engi- 
was  a  superior  agent  or  officer  of  the  brakeman,  or  that 
as  a  person  having  the  right  to  control  or  direct  his  serv- 

within  the  meaning  of  the  Constitution.  He  declared 
the  doctrine  that  one  employee  is  the  superior  agent  or 
T  or  person  having  the  right  to  control  or  direct  the  serv- 
of  another  employee  contains  no  room  for  application 
t  the  two  employees  are  engaged  in  the  performance  of 
ordinary  duties  prescribed  for  them  respectively  by  the 

of  the  company  and  the  nature  of  the  service.  Judge 
pbell  then  elaborated  this  view,  and  in  language  so  per- 
lous  and  virile  that  no  man  can  add  any  strength  to  it. 
ivided  the  section  of  the  Constitution  in  two  parts;  the 
baving  reference  to  an  injury  resulting  from  the  negli- 
s  of  a  superior  agent  or  officer,  and  the  second  having 
snce  to  the  negligence  of  a  person  having  the  right  to 
•ol  or  direct  the  services  of  the  party  injured.  As  to 
leaning  of  the  expressron  'superior  agent  or  ofiBcer'  he 

'The  constitutional  provision  has  reference  to  a  supe- 
igent  or  officer  of  the  sort  well  known  as  such.  *  The 
rior  agent  or  officer  of  the  sort  well  known  as  such  is  one 
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whose  position,  powers,  and  duties  mark  him  out  plainly 
as  being  a  vice  principal,  and  it  cannot  be  said  that  an  engi- 
neer of  a  train  while  discharging  his  ordinary  duties  can  be 
put  in  the  position  of  a  vice  principal.  Judge  Campbell 
thus  defines  what  is  meant  by  'a  person  having  a  right  to  con- 
trol or  direct  the  services  of  the  party  injured* :  *A  person  in 
the  company's  service,  by  whatever  name,  who  may  be  in- 
trusted with  the  right  to  control  and  direct  the  services  of 
others  according  to  his  discretion  and  judgment;  one  to 
whom  is  committed  the  direction  and  control  of  others  for 
the  accomplishment  of  some  end  depending  on  his  independ- 
ent orders  born  of  the  occasion,  sprung  from  him  as  a  director, 
and  not  consisting  of  the  mere  execution  of  routine 
duties  in  pursuance  of  fixed  rules  by  various  employees,  each 
charged  with  certain  parts  in  the  general  performance.' 
Judge  Campbell  continues:  'It  may  be  that  under  some  cir- 
cumstances the  engineer  may  be  the  superior  of  the  brakeman 
in  the  meaning  of  the  Constitution,  but  in  the  operation  of  the 
train  in  accordance  with  the  rules  one  is  no  more  superior 
than  the  other,  and  they  are  not  within  the  rule  established 
by  the  Constitution.'  Judge  Campbell  iterates  and  reiterates 
throughout  his  opinion  that  this  provision  of  the  Constitution 
can  never  apply  where  both  employees  are  engaged  in  the 
discharge  of  routine  duties  in  pursuance  of  fixed  rules  estab* 
lished  by  the  company  for  the  general  government  of  the 
various  employees.  We  submit  that  this  opinion,  which  con- 
tains no  allusion  to  the  opinion  by  Judge  Campbell,  is  diamet- 
rically opposed  to  it,  and  overrules  it.  We  respectfully  submit 
that  it  abundantly  appears  from  an  inspection  of  the  rules  of 
the  company  that  the  engineer  occupies  no  such  relation  to 
the  fireman  as  that  contemplated  by  the  Constitution." 
Counsel  here  quote  and  comment  upon  a  number  of  the  rules 
of  the  company  regarding  the  relations  of  the  engineer  and 
fireman,  insisting  that  they  are  largely  upon  the  same 
footing. 

WHITFIELD,  C.  J.  The  cause  of  action  is  stated  in  the 
very  language  of  the  Constitution.  How  could  a  cause  of  ac- 
tion thus  stated  be  demurred  to?  The  opinion  of  Brother 
Terral  correctly  said,  speaking  of  the  declaration,  ^'It 
comes  within  the  direct  provision  of  the  Constitution,  and 
yet  it  is  demurred  to. "  The  Constitution  provides  not  only 
that  ''a  superior  agent"  is  not  a  fellow  servant  of  those  over 
whom  he  is  such  superior  agent,  but  it  also  expressly  declares 
that  ''any  person  having  the  right  to  control  or  direct  the  serv- 
ices of  the  party  injured"  is  not  a  fellow  servant  of  such  per- 
son. The  question  is,  not  what  the  rules  of  the  company 
may  provide,  but  whether  the  fact  is,  as  shown  by  the  proof, 
that  the  person  suing  was  injured  by  the  negligence  of  some 
other  servant  of  the  company  who  was  either  a  "superior 
agent  or  officer,"  or,  if  not,  was  a  "person  having  the  right 
to  control  or  direct  the  services"  of  the  party  injured.  It  is 
not  a  question  whether  the  duties  are  what  are  called   "rou- 
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r'  duties  in  the  Evans  Case,  70  Miss.  $29,  12  South.  581. 
i  question  is  simply  and  merely  whether  the  person  suing 
been  injured  by  the  negligence  of  another  servant  having 
'*right  to  control  or  direct  his  services/ '  whether  that 
tt  to  so  control  and  direct  springs  from  any  rules  of  the 
ipany  or  from  the  course  of  business  as  shown  by  the  tes- 
}ny.  Now,  this  declaration  distinctly  avers  the  cause  of 
on  to  be  that  the  appellant  was  injured  by  the  negligence* 
ul  and  wanton,  of  the  engineer,  who  is  averred  to  have 
**the  right  to  control  and  direct  his  services.'*  The  de- 
rer  admitting  this,  must,  of  course,  be  overruled.  The  case 
lid  be  developed  on  its  facts,  and,  if  the  testimony  shall 
V  that  the  engineer  did  not  have  the  ''right  to  direct  and 
Tol  the  services  of  the  fireman, "  the  defendant  can  seek  the 
;iit  arising  from  such  testimony  by  proper  instructions, 
nsel  himself  concedes  that  circumstances  may  arise  under 
;h  an  engineer  would  have  such  right.  This  admission 
vs  that  the  action  of  the  court  in  overruling  the  demurrer 
proper,  since  the  declaration  stated  the  identical  cause 
:tion  the  Constitution  declares  shall  be  good.  Whether 
servant  is  under  the  control  or  direction  of  another  serv- 
is  not  to  be  determined  by  the  rules  of  the  company.  It 
be  determined  always  by  the  facts  in  the  case  and  the 
re  of  the  act  performed.  The  facts  surrounding  the  act 
f,  and  the  actual  relation  of  the  two  servants  to  the  act, 
i  facts  are  the  only  proper  tests  of  whether  one  servant 
nder  the  control  or  direction  of  another.  If  the  mere 
r  rules  are  to  determine  this  question,  then  they  would  set- 
le  matter  in  those  cases  even  where  the  facts  plainly 
'  that  the  servant  suing  was  clearly  under  the  control 
lireccion  of  the  servant  whose  negligence  caused  the  in- 
The  rules  of  the  company  are,  of  course,  competent 
;nce,  but  they  are  simply  evidences  at  last;  and  when- 
the  facts  in  any  given  case  show  that,  notwithstanding 
ules,  what  occurred  in  the  particular  case  demonstrates 
ne  servant  to  have  been  injured  by  the  negligence  of 
ler  servant,  who  had  the  right  to  control  and  direct  his 
2es,  the  facts,  and  not  the  rules,  must  govern.  But  it 
d  that  the  rules  here  were  agreed  to  be  treated  as  part  of 
leclaration.  If  this  be  granted,  we  find  nothing  in  the 
to  aid  appellant.  On  the  contrary,  on  paee  1 12  of  the 
of  the  railroad  company  (rule  No.  574)  we  find  the  fol- 
g:  "When  with  the  engine  they  [meaning  the  firemen! 
obey  the  orders  of  the  engineman."  This  shows  clearly 
even  according  to  the  rules,  the  fireman  when  with  the 
e  is  not  a  fellow  servant  of  the  engineer.  We  wish  to 
hat  the  very  able  and  learned  brief  of  counsel  for  appel- 
vas  not  overlooked  on  the  first  hearing  of  this  case.  It 
ead  and  re-read,  and  all  the  authorities  examined.  The 
ivas  considered  for  some  months,  and  the  deliberate  con- 
)n  reached  is,  in  our  judgment,  clearly  correct, 
^gestions  of  error  overruled. 
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Norman  v.  Middlesex  &  S.  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  March  ^,  /^ctj.) 

[54  Atl.  Rep.  835.] 

Fellow  Servants— Employment  by  Agent. 

If  plaintiff,  when  injured  by  the  negrligence  of  defendant'a  ftervanta, 
was  employed  and  paid  by  one  who  in  so  doings  acted  as  the  mere  a^pent 
of  defendant,  plaintiff  could  not  recover,  as  he  was  a  co-servant  of  those 
whose  neg^li^ence  caused  his  injury. 

Transfer  of  Services— Consent  of  Servant — Question  for  Jury. 

If  plaintiff,  when  injured  by  the  negligrence  of  defendant's  servants, 
was  employed  by  one  who  had  a  contract  to  repair  defendant's  tracks, 
the  question  as  to  whether  he  had  transferred  plaintiff's  services  to 
defendant  with  plaintiff's  consent  should  have  been  submitted  to  the 
jury. 

Error  to  Supreme  Court. 

Action  by  Charles  Norman  against  the  Middlesex  &  Somerset 
Traction  Company.  A  verdict  was  directed  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Willard  P.  Voorhees,  for  plaintifi  in  error. 
Alan  H.  Strong,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  in  the  Middlesex  cir- 
cuit, originally  brought  against  the  Middlesex  &  Somerset 
Traction  Company  and  Thomas  M.  Lesher  and  Frank 
Lesher,  named  as  partners.  The  put  pose  of  the  action  was 
to  recover  for  an  injury  of  plaintifi  occasioned  by  the  alleged 
negligence  of  the  defendants  in  running  cars  over  a  street 
railway  of  the  defendant  company.  The  action  was  discon- 
tinued with  respect  to  the  defendants  Thomas  M.  Lesher  and 
Frank  Lesher,  and  was  brought  to  trial  upon  the  issue  made 
by  the  plea  of  the  general  issue  filed  by  the  Middlesex  & 
Somerset  Traction  Company. 

At  the  trial  there  was  no  question  but  that  the  collision  in- 
jured the  plaintifi,  and  was  the  result  of  negligence  on  the 
part  of  employees  of  the  defendant  company.  The  question 
tried  was  whether  the  plaintiff  was  not  also  in  the  employment 
of  the  same  company,  so  that  the  negligence  by  which  he 
was  injured  was  that  of  a  fellow  servant.  The  trial  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  and  an  ex- 
ception was  duly  taken.  In  this  respect,  the  judge  manifestly 
erred.  There  were  two  views  which  could  have  been  taken 
of  the  evidence.  One  possible  view  was  that  Thomas  M. 
Lesher,  who  employed  and  paid  the  plaintiff,  acted  in  so  doing 
as  the  mere  agent  of  the  defendant  company.  In  such  case 
the  plaintiff  was  a  co-servant  with  those  whose  negligence 
occasioned  his  injury,  and  there  should  have  been  a  direction 
for  a  verdict  for  the  defendant  if  the  jury  found  such  agency 
existed.  The  other  possible  view  was  that  Lesher  had  some 
contract  with  the  defendant  company  respecting  the  repair  of 
its  tracks,  and,  having  employed  the  plaintiff  in  respect  to 
his  business,  had  transferred  plaintiff's  services  pro  hac  vice 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        393 

Tezaa  &  Pacific  R.  Co.  v.  Behymer 

the  defendant  company,  with  plaintifi's  consent.  In  this 
;w,  there  should  have  been  a  submission  to  the  jury  of  the 
estion  whether  there  had  been  such  transference  of  serv- 
es with  plaintiff's  consent  (there  being  evidence  sufficient 
submit  to  the  jury  on  that  subject),  with  direction  to  find  for 
fendant  if  such  transfer  of  services  was  found  proved. 
\s  the  case  will  doubtless  be  tried  again  upon  evidence 
iich  may  vary  from  that  now  before  us,  it  is  deemed  unnec- 
;ary  to  express  any  opinion  as  to  the  efiect  of  the  evidence, 
either  of  the  possible  views  of  the  evidence  above  noticed, 
}  action  of  the  judge  in  directing  a  verdict  for  plaintiff  was 
lefensible. 

XAS  &  Pacific  Railroad  Company,   Plff.  in  Err.,  v.  Abe 

Behymer. 

[Argued  March  20^  April  d,  igoj.    Decided  April  20^  1903, ) 

[23  Sup.  Ct.  Rep.  622.] 

iry  to    Brakeman — Assumption    of  Risk — Sudden  Jerk  of  Freight 

Train. 

he  risk  of  injury  from  a  sudden  bump  or  jerk  in  the  management  of 

eight  train  is  not,  as  a  matter  of  law,  assumed  by  a  brakeman  stand- 

•  in  obedience  to  orders,  upon  the  icy  roof  of  a  car  in  such  train. 

ie — Care  Required  of  Master. 

'hether  a  freight  train  was  handled  with  ordinary  care,  and  not 
Iher  it  was  handled  in  the  usual  and  ordinary  way,  is  the  test  by 
ch  to  determine  the  liability  of  a  railroad^  company  for  injuries  re- 
ed by  a  brakeman  because  of  a  sudden  bump  or  jerk  while  he  was 
iding,  in  obedience  to  orders,  on  the  icy  roof  of  a  car  in  such  train. 

ructions. 

n  instruction  that  it  was  the  duty  of  an  injured  employee  to  submit 
11  treatment  that  a  reasonably  prudent  person  would  have  submittal 
n  order  to  improve  his  condition,  and  that  his  employer  was  liable 
CIO  damages  which  might  have  been  prevented  by  reasonable  care, 
3t  objectionable  as  authorizing  the  inference  that  as  a  prudent  map 
employee  might  have  postponed  recovery  from  his  injury  to  re- 
^ry  of  damages. 

1  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
Fifth  Circuit  to  review  a  judgment  which  afiBrmed  a  judg- 
it  of  the  Circuit  Court  for  the  Eastern  District  of  Texas  in 
)r  of  plaintiff  in  an  action  for  personal  injuries,  brought  by 
employee  against  a  railroad  company.     AfiBrmed. 

se  same  case  below,  50  C.  C.  A.  106,  112  Fed.  35. 
he  facts  are  stated  in  the  opinion.  ^ 

essrs.  David  D.  Duncan,    John   F.  Dillon,    and  Winslow 

*ierce  for  plaintiff  in  error. 

r.  Cone  Johnson  for  defendant  in  error. 

lie  opinion  of  the  court  was  delivered  by  MR.  JUSTICE 
LMES: 

bis  is  an  action  for  personal  injuries,  brought  by  an  em- 
ee  against  a  railroad  company.  It  was  tried  in  the  cir- 
court,  where  the  plaintiff  had   a  verdict.     If  then   was 
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taken  to  the  circuit  court  of  appeals  on  a  writ  of  error  and  bill 
of  exceptions  by  the  company,  and  now  is  brought  here  on  a 
further  writ  of  error,  the  company  being  a  United  States  cor- 
poration. A  good  deal  of  the  argument  for  the  railroad  is 
devoted  to  disputing  the  testimony  of  the  plaintiff  below  and 
arguing  that  the  verdict  was  excessive,  but  of  course  we  have 
nothing  to  do  with  that.  New  York,  L.  E.  &  W.  R.  Co.  v. 
Winter,  143  U.  S.  60,  75,  36  L.  Ed.  71,  80,  12  Sup.  Ct.  Rep. 
356;  Lincoln  v.  Power,  151  U.  S,  436,  38  L.  Ed.  224,  14  Sup. 
Ct.  Rep.  387.  We  must  assume  the  most  favorable  statement 
of  the  plaintiff's  case  to  be  true,  unless  some  particular  request 
for  instructions  makes  it  necessary  to  deal  with  conflicting 
evidence.     That  statement  may  be  made  in  a  few  words. 

Behymer  had  been  in  the  employ  of  the  company  as  a- 
brakeman  about  three  months.  On  February  7,  1899,  at  Big 
Sandy,  in  Texas,  he  was  ordered  by  the  conductor  of  a  local 
freight  train  to  get  up  on  some  cars  standing  on  a  siding  and 
let  of!  the  brakes,  so  that  the  engine  might  move  them  to  the 
main  track  and  add  them  to  the  train.  The  tops  of  the  cars 
were  covered  with  ice,  as  all  concerned  knew.  He  obeyed 
orders ;  the  engine  picked  up  the  cars,  moved  to  the  main 
track,  and  stopped  suddenly.  The  cars  ran  forward  to  the 
extent  of  the  slack  and  back  again,  as  they  were  moving  up 
hill.  The  jerk  upset  Behymer's  balance,  the  bottom  of  his 
trousers  caught  in  a  projecting  nail  in  the  running  board,  and 
he  was  thrown  between  the  cars.  It  is  true  that  the  jury 
might  have  drawn  a  different  conclusion  from  his  evidence^ 
or  have  disbelieved  it  in  essential  points,  but  they  also  were 
at  liberty  to  find,  as  they  must  be  taken  to  have  found,  that 
the  foregoing  statement  is  true.  The  car  belonged  to  another 
road,  but  was  in  the  charge  of  the  defendant  company,  and. 
according  to  the  statement  of  the  counsel  for  the  plaintiff  in 
error,  had  been  inspected  before  the  accident,  although  we 
should  have  doubted  whether  the  testimony  meant  to  go  so 
far.  Behymer  based  his  clai-m  upon  negligence  is  stopping 
the  cars  so  suddenly  with  knowledge  of  his  position  and  the 
slippery  condition  of  the  roof  of  the  car,  and  upon  the  pro* 
jection  of  the  nail,  which  increased  the  danger  and  contrib- 
uted to  his  fall.  It  should  be  added  that,  by  a  statute  of 
Texas,  if  there  was  negligence,  the  fact  that  it  was  the  negli- 
gence of  a  fellow  servant  was  not  a  defense.  Tex.  Gen.  Laws 
1897,  Special  Session,  chap.  6,  §  i;  2  Sayles's  Tex.  Civil 
Stat.  1897,  art.  456of. 

The  fundamental  error  alleged  in  the  exceptions  to  the 
charge  is  that  the  court  declined  to  rule  that  the  chance  of 
such  an  accident  as  happened  was  one  of  the  risks  that  the 
plaintiff  assumed,  or  that  the  question  whether  the  defendant 
was  liable  for  it  depended  on  whether  the  freight  train  was 
handled  in  the  usual  and  ordinary  way.  Instead  of  that,  the 
court  left  it  to  the  jury  to  say  whether  the  train  was  handled 
with  ordinary  care;  that  is,  the  care  that  a  person  of  ordinary 
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idence  would  use  under  the*  same  circumstances.  This 
:eption  needs  no  discussion.  The  charge  embodied  one  of 
commonplaces  of  the  law.  What  usually  is  done  may  be 
dence  of  what  ought  to  be  done,  but  what  ought  to  be  done 
ixed  by  a  standard  of  reasonable  prudence,  whether  it  usu- 
^  is  complied  with  or  not.  Wabash  R.  Co.  v.  McDaniels, 
U.  S.  454,  27  L.  Ed.  605,  2  Sup.  Ct.  Rep.  932,  11  Am.  & 
g.  R.  Cas.  158.  No  doubt  a  certain  amount  of  bumping  and 
dng  is  to  be  expected  on  freight  trains,  and,  under  ordinary 
:umstances,  cannot  be  complained  of.  Yet,  it  can  be 
ided,  if  necessary,  and  when  the  particular  and  known 
dition  of  the  train  makes  a  sudden  bump,  obviously 
igerous  to  those  known  to  be  on  top  of  the  cars,  we  are 
prepared  to  say  that  a  jury  would  not  be  warranted  in  find- 
that  an  easy  stop  is  a  duty.  If  it  was  neglieent  to  stop 
he  train  did  stop,  the  risk  of  it  was  not  assumed  by  the 
intiff.  Texas  &  P.  R.  Co.  v.  Archibald,  170  U.  S.  665, 
,  42  L.  Ed.  1 188,  1 191,  18  Sup.  Ct.  Rep.  777, 
[owever,  the  plaintiff  did  not  rely  on  the  management  of 
train  alone.  The  projecting  nail  was  another  element  in 
case.  The  jury  were  instructed  with  regard  to  that,  that 
railroad  company  was  not  liable  unless  there  was  a  nail 
'e  improperly  projecting,  and  a  reasonable  inspection 
tid  have  discovered  and  remedied  the  defect.  The  car 
in  the  custody  of  the  company.  There  is  no  suggestion 
:  the  company  had  not  had  an  opportunity  to  inspect,  and 
contrary  was  assumed  by  a  request  for  instructions  on  the 
:  of  the  company.  Indeed,  as  we  have  said,  its  counsel 
rprets  the  evidence  as  meaning  that  the  car  had  been  in- 
;ted  before  the  accident.  It  is  not  pressed  that  there  was 
r  on  this  point.  See  Mackin  v.  Boston  &  A.  R.  Co.. 
Mass.  201,  15  Am.  &  Eng.  R.  Cas.  196,  46  Am.  Rep.  456; 
an  V.  Central  R.  Co.,  175  Mass.  510,  512,  56  N.  E.  698, 
im.  &Eng.  R.  Cas.,  N.  S.,  482.  The  jury  were  instructed 
Derly  on  the  subject  of  assumption  of  risks  and  contribu- 
negligence,  and  we  think  it  unnecessary  to  deal  more 
:ifically  with  this  part  of  the  case. 

was  argyed  that  Behymer  had  aggravated  the  injury  by 
sing  proper  surgical  treatment.  With  regard  to  this  the 
were  instructed  in  substance,  but  at  more  length,  that  it 
his  duty  to  submit  to  all  treatment  that  a  reasonably 
lent  person  would  have  submitted  to,  in  order  to  improve 
condition,  and  that  no  damages  could  be  allowed  which 
it  have  been  prevented  by  reasonable  care.  It  is  sug- 
sd  that,  as  a  prudent  man,  he  might  have  postponed  re- 
ry  from  his  injury  to  recovery  of  damages.  The 
uctions  plainly  excluded  such  a  view.  The  argument 
lly  is  serious.  We  have  examined  all  the  minute  criti- 
is  on  the  rulings  and  refusals  to  rule,  and  discover  no 
r.  We  deem  it  unnecessary  to  answer  them  in  greater 
il. 
dgment  affirmed. 
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{Supreme  Court  of  Missouri,  March  9o,  igoj,) 

[73  S.  W.  Rep.  686.] 

Fellow  ServantS'-Car  Starter  and  Motor  man. 

A  car  starter,  having  authority  to  direct  motortnen  and  condnctors 
of  electric  cars  to  start  from  a  terminus  of  a  street  railway,  aad  whose 
authority  to  regulate  the  time  space  between  cars  extends  all  along^  the 
line,  is  a  fellow  servant  of  such  employees. 

Injury  to  Conductor — Negligence  of  Motorman  in  Causing  8udd«n 
Starting  of  Car. 
An  electric  car  stopped  at  a  terminus,  and  the  conductor  stepped  off 
to  reverse  the  trolley.  The  company's  car  starter,  seeing  that  the 
wheels  had  not  cleared  a  switch,  directed  the  motorman  to  move  up. 
The  latter  set  the  apparatus,  and  as  the  car  did  not  move,  owing  to  the  fact 
(which  neither  he  nor  the  starter  noticed)  that  the  trolley  was  off,  he 
started  towards  the  other  end  of  the  car,  where  he  was  to  stand  on  the 
return  trip,  without  closing  the  apparatus.  When  the  conductor  placed 
the  trolley  on  the  wire,  the  car  shot  forward  and  injured  him  :  A^/tf, 
that  the  negligence  was  in  the  act  of  the  motorman  in  attempting  to 
execute  the  order  without  looking  to  see  what  the  conductor  was  doing, 
aad  ia  leaving  the  apparatus  without  closing  it  against  the  current. 

Employers'  Liability  Act— Applicability  as  AfTscted  by  Fact  That  Street 
Railway  Company  Was  Authorized  to  Operate  Steam  Railroad. 
If  a  corporation  and  its  servants,  who  in  fact  are  engaged  only  in 
operating  a  street  railroad,  are  not  covered  by  the  fellow  servant 
statute,  then  the  fact  that  the  charter  of  the  corporation  anthorises  it 
to  own  and  operate  a  trunk  line  steam  railroad  will  not  bring  them 
within  the  statute,  or  estop  the  corporation  from  showing  the  fact. 

Same— Not  Applicable  to  Street  Railways  * 

Rev.  St.  1899,  g  2873,  which  provides  **that  every  railroad  corporation 
owning  or  operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  while  engaged  in  the 
work  of  operating  such  railroad  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof,"  does  not  apply  to  street  railroads. 

Gantt,  Brace,  and  Burgess,  JJ.,  dissenting. 

In  Banc.  Appeal  from  St.  Louis  Circuit  Court ;  Franklin 
Ferris,  Judge. 

Action  by  Robert  L.  Sams  against  the  St.  Louis  &  Missouri 
Railroad  Company.    Judgment  for  defendant,   and   plaintiff 

appeals.     Affirmed. 

Suit  for  damages  for  personal  injuries.  The  petition  states 
that  the  defendant  is  a  railroad  corporation  owning  and 
operating  a  railroad  from  a  point  named  in  the  city  of  St. 
Louis  to  a  point  named  in  St.  Louis  county,  and  is  engaged 
in  canying  passengers  and  freight  by  means  of  cars  propefled 
by  steam  and  electricity ;  that  on  each  car  the  defendant  has 
two  employees— a  motoneer,  whose  station  is  on  the  front 
platform,  where  he  manipulates  the  machinery  through  which 
the  electric  power  is  applied,  and  a  conductor,  who  has  cer- 

*As  to  whether  * 'railroad**  includes  street  railways,  see  Maaa.  L. 
&  T.  Co.  V.  Hamilton  (C.  C.  A.),  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  771 ; 
Fidelity  Loan  &  Trust  Co.  v,  Douglas  (Iowa),  9  Am.  A  Eug.  R. 
Cas.,  N.  S.,  713  ;  Board  of  Railroad  Com'rs  v.  Market  St.  Ry.  Co.  (Cal.), 
23  Am.  A  Eng.  R.  Cas.,  N.  S.,  21,  and  foot-note. 
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1  Other  duties  to  perform;  that  there  was  also  at  the  time 
I  place  of  the  accident  a  third  employee  of  the  defendant, 
)in  the  plaintiff  calls  a  '*  car  dispatcher,"  whose  station  was 
he  eastern  terminus  of  the  road,  who  had  authority  to 
!ct  the  movements  of  the  car,  and  to  command  the  moto- 
r  and  conductor  in  reference  thereto;  that  upon  the  occa- 
1  in  question  the  plaintiff  was  the  conductor  on  one  of 
se  cars,  one  Horn  was  the  motoneer,  and  Hogan  the  car 
)atcher;  that  Horn  was  without  skill  or  training;  that  on 
uary  27,  1898,  at  the  eastern  terminus  of  the  road,  at 
th  and  Locust  streets,  in  St.  Louis,  while  the  plaintiff,  in 
due  discharge  of  his  duties  as  conductor,  was  on  the 
jnd,  in  front  of  the  car,  in  the  act  of  shifting  the  trolley 
everse  the  direction,  the  car,  through  the  negligence  and 
:  of  skill  of  the  motoneer  and  the  negligence  of  the  car 
catcher,  was  suddenly  projected  against  the  plaintiff, 
ihing  him  against  another  car  which  was  standing  on  the 
k,  and  inflicting  on  him  great  bodily  injuries.  Specifica- 
s  of  the  conduct  of  the  motoneer  and  car  dispatcher  con- 
iting  the  alleged  negligence  are  set  out  in  the  petition,  as 
wise  are  the  particulars  of  the  injuries  suffered  by  the 
ntiff.  The  answer  was  a  general  denial,  contributory 
ligence  of  the  plaintiff,  and  a  special  plea  that  defendant 
a  street  railroad  corporation,  organized  for  the  purpose 
engaged  in  the  business  only  of  conducting  a  street  rail- 
1,  and  the  plaintiff,  the  motoneer,  and  the  car  dispatcher 
s  fellow  servants  employed  in  operating  the  car,  and  there- 
defendant  was  not  liable  to  plaintiff  for  the  negligence  of 
Fellow  servants.  The  reply  was  a  general  denial, 
n  the  trial  plaintiff  introduced  in  evidence  the  charter 
le  defendant,  by  which  it  appeared  that  defendant  was 
rporated  as  an  ordinary   railroad  company  under  article 

42,  Rev.  St.  1889  (now  article  2,  c.  12,  Rev.  St.  1899); 
evidence  showing  that  it  had  claimed  and  exercised  the 
t  of  eminent  domain  to  condemn   private  property  for  a 

of  its  right  of  way  outside  of  the  city;  that  its  road  in 
:ity  was  in  the  city  streets,  and  of  the  same  character  as 
nary  street  railroads,  whilst  in  the  country  it  was  partly  of 
character  and  partly  of  the  character  of  the  ordinary 
[n  railroads;  that  the  cars  of  defendant  were  moved  by. 
:ricity  under  the  ordinary  trolley  system,  and  for  the  carry- 
)f  passengers  only,  except  that  defendant  had  one  car, 
celled   in  like  manner  as  its  passenger  cars,   which  was 

to  carry  the  United  States  mails,  and  one-half  of  it  was 
iged  to  carry  freight  or  express  packages,  and  was  so 
;  'hat  from  its  eastern  terminus  at  Sixth  street,  west  to 
y-First  street,  the  road  was  used  jointly  for  the  same 
ose  by  defendant  and  a  street  railway  c  impany  called  in 
evidence  the  Suburban.  The  car  on  which  the  plaintiff 
conductor  was  an  ordinary  street  car,  and  was  being 
as  such,  like  the  cars  of  the  Suburban   Company  operat-^ 
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ing  over  the  same  road,  only  the  defendant's  car  was  red, 
and  the  Suburban's  yellow.  There  was  evidence  tending  to 
show  that  Hogan,  the  car  starter,  had  authority  to  direct 
the  conductor  and  motoneer  when  to  start,  and  that  his 
authority  to  regulate  the  time  space  between  cars  applied  not 
only  to  the  starting  at  the  eastern  terminus,  but  extended  all 
along  the  line,  and  that  in  that  matter  the  conductors  and 
motoneer  were  ordered  to  obey  him ;  that  if  his  orders  were 
disobeyed  he  would  report  the  ofiender,  who  was  therefor 
liable  to  be  suspended.  There  was  no  evidence  to  support 
the  charge  that  the  motoneer  was  inexperienced  or  deficient 
in  skill.  The  evidence  as  to  the  accident  tended  to  show  as 
follows :  The  road  was  a  double  track,  ending  at  Sixth  street 
on  Locust.  The  mode  of  operating  was:  The  cars  would 
come  east  on  the  south  track.  The  machinery  would  be 
reversed  without  turning  the  cars,  and  they  would  be  passed 
over  a  switclf  to  the  north  track,  on  which  they  would  return 
west.  This  car  came  in  a  little  late,  and  Hogan,  the  car 
starter,  spoke  angrily  to  the  motoneer,  asking  him  where  he 
had  been.  The  car  stopped,  and  the  conductor  stepped  off 
to  reverse  the  trolley;  passing  on  the  south  side,  holding  the 
cord.  Hogan  was  standing  on  the  north  side,  and,  seeing 
that  the  rear  trucks  of  the  car  had  not  cleared  the  switch, 
motioned  or  called  to  the  motoneer  to  move  up.  The 
motoneer,  .  as  if  in  obedience  to  that  direction,  set  the 
apparatus  to  receive  the  electric  current,  but  the  car  did  not 
move,  owing  to  the  fact  (which  neither  the  motoneer  nor 
Hogan  seemed  to  have  noticed)  that  at  that  moment  the 
conductor  was  in  the  act  of  reversing  the  trolley,  and  there- 
fore the  connection  of  the  machinery  with  the  wire  overhead 
was  broken.  The  motoneer,  still  seeming  not  to  see  what  the 
conductor  was  doing,  took  oS  the  controller,  leaving  the  ap- 
paratus open  to  receive  the  current,  and  started  to  the  other 
end  of  the  car,  where  he  was  to  stand  when  going  west 
His  duty,  under  the  circumstances,  was  to  have  closed  the 
machine  against  the  admission  of  the  current  until  the  con- 
ductor had  readjusted  the  trolley;  but  this  he  neglected  to  do, 
and  on  the  instant  the  trolley  touched  the  wire  the  car  shot 
forward  and  crushed  the  plaintiff  against  one  of  the  Suburban 
cars  which  was  standing  on  the  track,  and  inflicted  on  him 
great  injuries. 

At  the  close  of  the  plaintiff's  evidence  the  court,  at  the 
request  of  the  defendant,  gave  an  instruction  to  the  effect 
that  the  plaintiff  was  not  entitled  to  recover.  Thereupon  he 
took  a  nonsuit,  with  leave,  and,  his  motion  to  set  the  same 
aside  having  been  overruled,  brings  this  appeal. 

C.  A.  Schnake  and   O  J.  &  R.  Lee  Mudd,   for  appellant. 
McKeighan  &  Watts  and  Robt.  A.  Holland,  Jr.,  for  respond- 
ent. 

VALLIANT,  J.  (after  stating  the  facts),  i.  There  is  noth- 
ing in  the  case  to  justify  a  conclusion  that  the  c^  starter 
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s  a  vice  principal  of  the  defendant.  He  had  certain  duties 
perform,  and  in  that  his  word  was  the  word  of  the  master 
his  fellow  servants;  and  if  they  refused  to  obey  him  in  that 
ticular  they  were,  on  being  reported  to  the  manager,  liable 
be  suspended.  But  each  of  the  other  servants  had  his  pecul- 
duty  to  perform,  and  in  which  his  word  was  that  of  the 
star.  The  conductor,  by  word  or  signal  to  the  motoneer, 
lers  him  to  start  or  stop  the  car;  and  if  he  should  refuse 
Dbey,  and  the  fact  was  reported  to  the  manager,  doubt- 
;  he  would  be  disciplined.  And  there  may  be  events  in 
operation  of  the  car  when  the  motoneer  may  be  in  duty 
ind  to  give  orders  to  the  conductor,  which  he  is  to  obey. 
t  it  would  never'be  contended  that  the  conductor  and 
toneer  were  not  fellow  servants.     And  so   is  a  car  starter, 

0  has  no  more  authority  than  this  man  had,  the  fellow  serv- 

of  the  conductor  and  motoneer.     Although  the  motoneer, 

eeming  obedience  to  the  order  of  the  car  starter,  did  a  negli- 

it  act,  yet  the  car  starter  did  not  order  him  to  do  what  he 

The  order  was  to  move  the  car  forward  so  as  to  clear 
switch.  That  was  a  proper  thing  to  do,  and  could  have 
D  done  in  a  proper  manner.  The  argument  is  made  that 
order  should  not  have  been  given  at  the  instant  the  con- 
tor  was  in  the  act  of  readjusting  the  trolley.  Assuming, 
ve  should,  that  the  car  starter  saw  what  the  conductor  was 
3g  when  he  gave  the  order,  still  the  order  did  not  mean 
t  the  motoneer  should  move  the  car  with  the  trolley  off, 
ch  would  have  been  impossible,  but  that  he  should  do  it 
.  proper  way.  The  negligence  was  in  the  act  of  the  moto- 
r  attempting  to  execute  the  orders  without  looking  to  see 
Lt  the  conductor  was  doing,  and  in  removing  the  con- 
fer and  starting  to  the  other  end  of  the  car  without  closing 
apparatus  against  the  current  which  he  was  bound  to 
w  would  pass  into  the  machinery  as  soon  as  the  trolley 
iild  touch  the  wire.  We  do  not  perceive  any  negligence  in 
act  of  the  car  starter,  but  undoubtedly  the  act  of  the  moto- 
rwas  negligence;  and,  if  the  defendant  is  liable  to  the 
ntiff  for  the  negligence  of  his  fellow  servant,  the  trial 
rt  erred  in  giving  the  instruction  which  forced  the  nonsuit. 
5  brings  us  to  the  main  question  in  the  case. 

The  General  Assembly  passed  an  act  which  was  approved 
ruary  9,  1897  (Acts  1897,  p.  96),  the  first  section  of  which 
ngnow  section  2873,  Rev.  St.  1899)  is:    "That  every  rail- 

1  corporation  owning  or  operating  a  railroad  in  this  state 
1  be  liable  for  all  damages  sustained  by  any  agent  or  serv- 

thereof  while  engaged  in  the  work  of  operating  such 
oad  by  reason  of  the  ne$!ligence  of  any  other  agent  or 
ant  thereof:    provided,  that  it  may  be  shown  in  defense 

the  person  injured  was  guilty  of  negligence  contributing 

proximate  cause  to  produce  the  injury."  The  question 
oes  that  statute  apply  to  the  defendant,   which  claims  to 

corporation  owning  or  operating  a  street  railroad,  and  to 
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its  servants  engaged  in  the  work  of  operating  such  street 
raihroad? 

(a)  Appellant's  first  point  is  that  the  defendant  is  not  a 
street  railroad  corporation,  but  that  it  is  a  railroad  corpora- 
tion, in  the  fullest  sense  of  the  word,  possessing  all  the  corp^ 
rate  powers  of  such.     The  defendant's  charter,    in  evidence, 
shows  that  to   be  the  fact.     To  this  point  appellant's  main 
argument  is  addressed.     It  is  urged  that  not  only  has  the  de- 
fendant such  corporate  powers  granted  by  its  charter,  bat 
that  it  has  asserted  them  in  court,  and  has  been  permitted  to 
exercise  the  right  of  eminent  domain;    that  in  a  suit  which 
reached  this  court  it  was  heard  to  say  that   it  was  a  railroad 
corporation  of  general  powers  and  duties,  and,  as  such,  that 
it  could  not  be  restricted,  nor  could  it  by  contract  restrict  it- 
self,  to  the  carrying  of  passengers  only.     St.  L.  &  M.  R.   IL 
Co.   V.  Kirkwood,  159  Mo.  239,  60  S.  W.  no,  53  L.  R.  A.  300. 
And  the  argument  is  pressed  that  defendant  cannot  be  heard 
to  claim  the  rights,  yet  deny  the  liabilities,  of  a  general  rail- 
road corporation.     Referring  to  the  case  just  cited  (St.  L. 
&  M.  R.  R.  V.  Kirkwood),  in  which  this  defendant  asserted  its 
powers  as  a  general  railroad  corporation,  and  resisted  the  effort 
of  the  city  of  Kirkwood  to  restrict  it  to  the  dimensions  of  a 
street  railroad  company,  we  find  that  this  court  did  not  sus- 
tain the  company  in  its  assertion;  but,  on  the  contrary,  the 
court,    per  Gantt,  J.,  said:    ''We  think  the  facts  in  evidence 
constitute  the  plaintiff,  so  far  as  the  city  of  Kirkwood  is  con- 
cerned, a  street  railway,  with  the  right  to  transport  passengers 
only.'*    That  essential  differences  exist  between  railroads  and 
street  railroads  is  recognized  by  the  learned  counsel  for  ap- 
pellant in  their  briefs.     They  review  the  cases  and  texts  cited 
in  the  briefs  for  respondent,   and  cite  many  in  their  own 
briefs,  showing  the  recognized  differences,  and  mark  the  points 
that  distinguish  the  one  kind  from  the  other;  but  they  answer 
all  that  those  law  writers  say  on  that  subject  by  saying  that 
this  is  not  a  street  railroad  company,  but  it  is  a  railroad 
company,    in  its  broadest  sense    of    the  term,   because  its 
charter   so    declares,    because  it  was     incorporated    under 
article  2  of  chapter  42,    Rev.    St.    1889  (article    2,   c.    12, 
Rev.   St.   1899),  and    not    under    article    8    of    the    same 
chapter,  under  which  street  railroad  companies  at  the  date 
were  usually  incorporated;  and  they  say,  referring  to  a  cor- 
poration organized  under  article  8:    "When  a  corporation  so 
organized,  and  actually  confining  itself  to  the  technical  street 
railway  business,  is  sought  to  be  held  amenable  to  the  fellow 
servant  act,  it  will  be  time  enough   for  this  court  to  decide 
that  question."     The  argument  of  the  learned  counsel  for  ap- 
pellant proves  this  proposition,  viz. :    The  defendant,  having 
by  its  charter  acquired  and  assumed  all  the  rights  and  privi- 
leges appertaining  to  a  general  railroad  corporation  as  such,  is 
bound  to  assume,  also,  all  the  duties  and  burdens  imposed  by 
law  on  a  general  railroad  corporation  as  such.     If,   therefore,. 
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fellow  servant  statute  imposes  on  every  railroad  corpo- 
on  having  the  charter  powers  given  in  article  2»  c.  I2^ 
f.  St  1899,  liability  for  injury  to  any  one  of  its  servants 
Dugh  the  negligence  of  his  fellow  servant,  and  if  the  statute^ 
:oostraed,  is  constitutional,  then  this  defendant  is  liable  in 
i  case.  And  so  it  would  be,  if  that  were  the  law,  regard- 
of  the  particular  business  the  corporation  was  engaged  in 
he  time,  or  of  the  kind  of  work  the  injured  servant  and 
fellow  servant  were  doing.  If  the  corporation,  on  its 
account,  was  erecting  a  depot  building,  and  a  carpenter 
iged  in  the  work  was  injured  through  the  negligence  of 
ther  carpenter  in  the  same  work,  both  being  employees  of 
company,  the  company^  on  that  theory,  would  be  liable, 
such  case  it  would  *  not  avail  the  company,  when 
I,  to  say:  ''We  were  not  at  that  time  engaged  in  an 
'ation  peculiar  to  a  general  railroad  corporation, 
were  building  a  house,  conducting  the  work  in  manner 
any  other  house  builder  would  do,  and  our  employees  were 
subject  to  any  greater  or  different  risk  than  other 
enters  in  like  work.''  For  to  all  that,  on  appellant's 
ry,  the  conclusive  answer  would  be:  **Your  charter  de- 
lines  your  character,  and  fixes  your  relation  to  the  fellow 
int  statute."  But  that  cannot  be  the  law.  Our  fellow 
mt  act  itself  draws  a  distinction  which  appellant's  argu- 
t  overlooks.  It  does  not  impose  the  liability  on  railroad 
orations  because  they  are  railroad  corporations,  nor  does  it 
y  to  them  without  reference  to  the  business  in  which  they 
n  fact  engaged,  nor  to  their  employees  in  every  capacity, 
language  of  the  statute  is:  "Every  railroad  corporation 
ng  or  operating  a  railroad  in  this  state  shall  be  liable  for 
images  sustained  by  any  agent  or  servant  thereof  engaged 
he  work  of  operating  such  railroad  by  reason,"  etc. 
5  we  see  that  by  the  very  words  of  the  statute  the 
lity  is  not  imposed  on  railroad  corporations  quia  rail- 
corporations,  but  on  concerns  that  own  and  operate 
)ads  in  this  state;  and  the  liability  is  not  for  damages 
ined  by  any  servant  of  the  company,  but  only  by  a  serv- 
mgaged  in  the  work  of  operating  such  road.  From 
t  is  clear  that  the  lawmakers  had  in  mind  the  kind  of 
in  which  the  men  whom  they  aimed  to  protect  were  en- 
1.  The  peculiar  character  of  the  work  of  operating  a 
lad  was,  to  the  minds  of  the  lawmakers,  the  reason  for 
ng  a  peculiar  class  of  the  men  engaged  in  that  work,  and 
ling  them  relief  not  afforded  to  other  hired  servants,  and 
sing  on  their  employers  a  liability  not  imposed  on  other 
*rs.  It  is  the  peculiar  character  of  the  work  that  justifies 
atute  in  the  eyes  of  the  Constitution,  and  it  is  upon  that 
id  alone  that  its  validity  has  been  upheld.  It  is  the  con- 
1,  and  not  the  theory,  that  justifies  the  law.  This  law 
5S  to  a  master  who,  as  a  matter  of  fact,  owns* or  oper- 
L  railroad,  and  to  a  servant  who,  as  a  matter  of  fact,    is 
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engaged  in  its  work  of  operating  that  railroad.     It  applies  to 
no  other  master,  to  no  other  servant. 

The  business  in  which  the  corporation  was  engaged  may 
have  been  such  as  its  charter  did  not  authorize.  Still,  when  the 
attempt  is  made  to  bring  the  act  within  the  scope  of  this 
statute,  the  question  is  not  what  was  the  company  authorized  to 
do,  but  what  in  fact  was  it  doing,  and  in  what  work  was  the 
injured  servant  engaged.^  The  charter  gives  no  answer  to 
those  questions.  It  is  conclusive  evidence  of  what  the  com- 
pany had  a  right  to  do,  but  it  is  no  evidence  of  what  in  fact 
it  was  doing.  Whether,  under  its  charter,  defendant  could 
lawfully  engage  in  the  street  railroad  business,  is  a  question 
between  the  state  and  the  defendant.  It  is  not  in  this  case. 
If,  therefore,  a  corporation  and  itS  servants,  who,  as  a  matter 
of  fact,  are  engaged  only  in  operating  a  street  railroad,  are  not 
covered  by  the  fellow  servant  statute,  then  the  fact  that  the 
charter  of  the  corporation  authorizes  it  to  own  and  operate  a 
trunk  line  steam  railroad  will  not  bring  them  within  the 
statute,  nor  estop  the  corporation  from  showing  the  fact 
The  facts  of  this  case  afford  an  illustration  of  this  principle. 
The  evidence  shows  that  from  Sixth  to  Forty-First  street, 
a  distance  perhaps  of  three  miles,  through  a  densely  popu- 
lated portion  of  the  city,  this  defendant  operated  its  cars 
over  the  same  tracks  over  which  the  Suburban  Company 
operated  its  cars,  and  the  cars  of  both  companies  were 
operated  in  the  same  manner.  The  only  means  by  which 
the  cars  of  one  company  could  be  distinguished  from 
those  of  the  other  was  that  the  defendant's  cars  were  red,  while 
those  of  the  Suburban  Company  were  yellow.  It  was  against 
a  yellow  car  that  this  car  of  defendant's  .was  crushed,  inflict- 
ing the  injuries  on  the  plaintiff.  It  could  just  as  well  have 
been  the  yellow  car  that  was  crushed  against  the  other,  and 
the  conductor  of  the  yellow  car  injured  by  the  negligence  of 
that  motoneer.  And  suppose  that  had  been  the  case;  could 
we  say  that  the  Suburban  Company  was  not  liable,  because 
its  charter  called  for  a  street  railway,  while  the  defendant,  in 
like  circumstances,  was  liable,  because  its  charter  called  for  a 
regular  steam  railroad?  Where  there  are  two  concerns  en- 
f^aged  in  precisely  the  same  business,  and  both  conducting 
it  in  precisely  the  same  manner,  a  statute  which  would  un- 
dertake to  impose  a  liability  on  the  one,  and  not  on  the 
other,  could  not  be  sustained  in  the  face  of  either  our  state  or 
our  federal  Constitution.  The  defendant's  charter  is  not  de- 
cisive of  this  case. 

(b)  The  question  remaining  to  be  considered  is,  does  the 
fellow  servant  statute  apply  to  concerns  operating  street  rail- 
roads, and  to  their  servants  engaged  in  that  work?  In  pur- 
suing this  inquiry,  we  must  keep  in  mind  the  fact  that  we 
are  dealing  with  an  act  of  class  legislation  that  marks  o8 
certain  employers  of  men,  and  imposes  on  them  a  liability 
for  injuries  to  their  servants  under  certain  circumstances 
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lich  is  not  imposed  on  other  masters;  and  we  must  remem* 
r  that  there  is  a  reason  that  justifies  that  class  discrimina* 
D,  and  that  a  case,  to  fall  within  the  operation  of  the 
tute,  must  come  within  its  reason. 

it  is  conceded  that  the  term  ' 'railroad/'  when  used  in  a 
tute,  does  not  always  include  in  its  meaning  a  street  rail- 
.d.  The  learned  counsel  for  appellant,  in  their  brief,  say : 
or  some  purposes  the  law  recognizes  several  species  of 
[roads  and  railroad  companies,  and  recognizes  a  distinc- 
a  between  a  railroad  and  a  street  railroad.  Statutes 
Dg  the  general  term  'railroad'  may  or  may  not  apply  to 
:reet  railroad."  That  is  undoubtedly  the  law,  and  there- 
3,  when  the  word  "railroad"  is  used  in  a  statute,  if  we 
it  to  know  if  it  is  intended  to  embrace  in  its  meaning  a 
let  railroad,  we  must  look  at  the  connection  in  which  it  is 
d. 

D  support  of  the  contention  that  street  railroads  are  in- 
ied  in  the  scope  of  the  feHow  servant  statute,  we  are  re- 
ed to  St  Louis  Bolt  &  Iron  Co.  v.  Donahoe,  3  Mo.  App. 
,  and  Koken  Ironworks  v.  Ry.  Co.,  141  Mo.  228,  44  S.  W. 
Those  two  cases  decide  that  the  statute  giving  contract- 

and  materialmen  a  mechanic's  lien  on  the  property  of 
road  companies  for  their  labor  and  materials  entering 
)  the  construction  of  the  roads  applies  to  street  rail- 
i  companies.  Although  the  mechanic's  lien  law  is  to 
le    extent    class  legislation,   yet  the    lines  circumscrib- 

the  class  or  classes  embraced  within  it  are  by  no 
ms  as  closely  drawn  as  in  the  statute  now  in  question, 
re  was  no  reason  seen  in  those  cases  for  a  legislative  policy 
:  would  give  a  mechanic  or  materialman  who  should  con- 
ute  to  the  building  of  a  steam  railroad  a  lien  for  the 
le  of  his  work  or  materials,  and  not  give  a  like  remedy  to 
1  who  should  build  or  furnish  materials  to  build  a  street 
road.  In  the  first  of  those  cases  the  court,  per  Bakewell, 
:  ''It  is  also  a  fact  that  acts  of  the  Legislature  may  be 
;ed,  and  that  sections  of  certain. laws  are  to  be  found  in 
ch  railroads  are  spoken  of,  and  when  it  is  quite  clear, 
srtheless,  that  street  railroads  are  not  meant."  But  after 
agnizing  that  such  distinctions  existed.,  the  court,  with 
rence  to  the  mechanic's  lien  statute  then  in  hand,  said: 
s  can  see  no  reason  for  giving  the  remedy  provided  in  this 
in  the  case  of  one  railroad  which  would  not  equally  apply 
very  other  railroad. "  That  is  to  say  that  the  reason  upon 
:h  that  statute  was  founded  was  in  every  way  as  applicable 
ne  kind  of  railroad  as  to  another.     In  the  second  of  those 

cases  (Koken  Ironworks  v.  Ry.  Co.),  which  was  also  a 
banic's  lien  case,  this  court  referred  to  the  first  case  with 
'oval,  and  per  Barclay,  J.,  said:  "When  we  bring  into 
f  the  various  statutes  affording  liens  for  materials  or  labor 
isbed  for  the  improvement  of  land,  and  consider  the 
d  objects  sought  by  such  legislation,  it  seems  clear  that 
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street  railroads  were  not  intended  to  be  exempt  from  liabil* 
ity  to  respond  to  such  lien  claims  in  a  proper  case. ' '  The 
first  of  those  cases  was  decided  a  good  many  years  ago,  when 
the  only  street  railroads  in  the  city  were  horse  railroads,  and 
it  was  a  horse  railroad  that  the  court  was  discussing.  The 
court  saw  no  difference  between  a  horse  railroad  and  a  steam 
railroad,  so  for  as  the  mechanic's  lien  law  was  concerned,  and 
we  see  none;  but,  if  that  case  is  authority  for  construing  the 
fellow  servant  statute  to  include  street  railroads,  it  would  be 
equivalent  to  saying  that  the  reason  upon  which  the  fellow 
servant  statute  is  founded  applies  as  well  to  horse  raih-oads^ 
as  to  steam  railroads. 

Appellant's  cause  in  this  court  has  not  lacked  for  ability 
and  industry  of  counsel.  They  have  favored  us  with  three 
separate  briefs,  showing  zealous  research  and  learning,  yet 
they  have  given  us  on  this  point  reference  to  only  those  two 
cases.  They  refer,  also,  to  section  1163,  Rev.  St.  1899: 
^'The  term  ^railroad  corporation'  contained  in  this  chapter 
shall  be  deemed  and  taken  to  mean  all  corporations,  com- 
panies or  individuals  now  owning  or  operating  or  which  may 
hereafter  own  or  operate  any  railroad  in  this  state. ' '  But  that 
section  of  the  statute  does  not  reach  this  question.  It  is 
conceded  that  the  defendant  is  a  railroad  corporation, 
and  that  it  is  operating  a  railroad,  but  the  contention  is 
that  the  kind  of  railroad  it  is  operating  is  not  the  kind  re- 
ferred to  in  the  fellow  servant  statute.  The  section  just  quoted 
throws  no  light  on  that  subject.  We  have  a  statute  (section 
I9S3,  Rev.  St.  1899)  making  it  a  felony  to  place  an  obstruc- 
tion upon  or  to  tear  up  a  railroad  track  with  intent  to  ob- 
struct the  passage  of  a  car  or  cars  thereon,  and  under  that 
statute  men  have  been  convicted,  with  the  affirmance  of  this 
court,  for  attempting  to  blow  up  with  dynamite  a  passenger 
car  on  a  street  railroad.  State  v.  Brennan,  164  Mo.  487, 65  S. 
W.  325;  State  V.  Northway,  164  Mo.  513.  65  S.  W.  33L  It 
is  also  made  a  misdemeanor  (section  1956)  to  throw  a  stone 
or  other  missile  into  or  at  a  train  or  car  or  locomotive,  and  our 
St.  Louis  Court  of  Appeals  has  held  that  the  offense  was  com- 
mitted by  throwing  a  stone  at  a  car  on  a  street  railroad. 
State  V.  Lang,  14  Mo.  App.  247.  Although  those  are  penal 
statutes,  and  therefore  to  be  strictly  construed,  yet,  with  the 
strictest  construction,  it  is  impossible  to  see  any  sound  rea- 
son why  they  should  not  apply  to  persons  maliciously  threat- 
ening the  lives  and  safety  of  passengers  in  a  streetcar,  as  well 
as  in  a  car  on  a  steam  railroad.  The  danger  against  which 
those  statutes  were  aimed  were  not  that  which  might  result 
from  mismanagement  within,  but  from  felonious  assault 
without.  The  danger  to  the  life  of  the  passenger  from  such 
source  in  the  street  car  is  exactly  of  the  same  nature  as  that 
to  the  life  of  the  passenger  on  the  car  of  the  steam  railroad. 
The  difference,  if  any,  is  only  in  degree,  and  such  difference 
is  not  obvious.     But  neither  the  mechanic's  lien  law  nor  the 
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al  statutes  just  quoted  rest  for  their  constitutionality  on 
1  narrow  grounds  as  does  the  fellow  servant  act — grounds 
were  earnestly  contested  until  the  question  was  finally 
ded.  The  foregoing  are  the  only  Missouri  decisions  to 
ch  our  attention  has  been  drawn  that  can  be  said  to  bear 
he  question  at  all,    and   they   are  clearly  distinguishable 

1  the  case  at  bar. 

efore  persons  or  corporations  can  be  marked  out  for 
s  legislation^  there  must  be  in  them,  or  in  their  business 
property,  some  peculiar  characteristic  that,  in  the  judg- 
t  of  the  lawmakers,  justifies  the  distinction.  State  v. 
mis,  IIS  Mo.  307,  22  S.  W.  350,  21  L.  R.  A.  789.  An  act 
ass  legislation,  to  stand  in  the  face  of  the  Constitution, 
t  include  all  who  belong  to  the  class — not  all  who  bear 
larity  in  some  characteristic  to  those  included,  but  all 
cannot  be  distinguished  from  them  in  that  particular 
acteristic  lyhich  justifies  the  act.     And   it   must   include 

2  who  do  not  belong  to  the  class,  for,  if  the  Legislature 
t  resort  to  the  peculiarity  of  the  business  in  which 
(Orations  operating  steam  railroads  are  engaged  to  find  jus- 
ation  for  the  act  in  the  eyes  of  the  Constitution,  it  must 
t  the  act  to  those  in  whose  business  is  the  same  pecul- 
ty  found.  When  the  validity  of  such  an  act  is  in  question 
courts  will  look  into  the  nature  of  the  class  to  see  if  it 
sesses  peculiar  features  which  might  reasonably  call  for 
slative  action,  but  beyond  that  they  will  not  interfere  with 
policy  of  the  Legislature.  In  the  statute  we  are  now  con- 
ring  the  Legislature  has  marked  out  railroad  corpora- 
s  owning  or  operating  railroads,  and  their  employees 
iged  in  the  operation  of  their  railroads,  and  has  made  a 
applicable  to  them  as  a  class.  We  must  look  into  the 
ire  of  the  business  thus  distinguished,  and  ascertain  what 
e  is  in  it  that  justifies  the  act.  and  what  object  the  Leg- 
ure  had  in  view  in  making  the  law.  Then  if  we  find  that 
street  railroad  business  is  of  the  same  nature,   and  the 

engaged  in  that  business  are  within  the  class  intended 
he  T^egislature,  we  must  decide  this  case  in   appellant's 
r. 
iS'74  Kansas  enacted  a  fellow    servant    law    applica- 

to  railroad  corporations  alone,  and  very  similar 
our  act  of  1897.  The  constitutionality  of  the  act 
contested  upon  the  ground  that  it  was  class  legis- 
tn,  but  the  Supreme  Court  of  the  United  States, 
Railway  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
,  32  L.  Ed.  107,  in  deciding  the  question,  said:  ''But 
hazardous  character  of  the  business  of  operating  a  rail- 
would  seem  to  call  for  special  legislation  with  respect  to 
oad  corporations,  having  for  its  object  the  protection 
leir  employees  as  well  as  the  safety  of  the  public.  The 
ness  of  other  corporations  is  not  subject  to  similar  dangers 
leir  employees,  and  no  objections,  therefore,  can  be  made 
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to  the  legislation  on  the  ground  of  its  making  an  unjust  dis- 
crimination." There  was  no  question  in  that  case  as  to  the 
application  of  the  statute  to  any  other  than  a  corporation 
operating  a  steam  railroad.  What  is  there  said  of  the  peculiar 
hazard  of  the  business  to  justify  the  statute  refers  to  steam  rail- 
roads. 

In  1887  Minnesota  enacted  a  fellow  servant  statute,  of 
which  ours  is  almost  a  literal  copy.  The  Supreme  Court 
of  that  state  in  June,  1895,  had  for  decision  the  very  ques- 
tion now  before  us,  in  Funk  v.  St.  Paul  City  Ry.  Co.,  61 
Minn.  435,  63  N.  W.  1099,  29  L.  R.  A.  208,  52  Am.  St.  Rep. 
608.  As  the  decision  of  that  court  construing  its  statute 
was  rendered  nearly  two  years  before  our  statute,  in  almost 
the  same  words,  was  enacted,  we  may  presume  that  our  Legis- 
lature was  aware  of  the  interpretation  that  court  put  upon  it. 
That  court,  in  two  able  opinions  in  the  case,  held  the  statute 
did  not  include  street  railroads.  The  court,  per  Buck,  J.» 
said:  ''It  is  a  matter  of  common  knowledge  that  street  cars 
operated  by  cable  or  electricity  are  more  readily  managed 
than  those  operated  by  steam,  where  long  passenger  and 
freight  trains,  with  their  weight  and  momentum,  are  not  so 
easily  controlled.  Street  cars  are  generally  run  separately*, 
rarely  with  more  than  two  or  three  coupled  together,  and 
there  is  but  little  danger  of  collision.  They  do  not  run  so 
rapidly,  their  movements  are  easily  and  quickly  checked,  and 
the  roadbeds  are  constructed  upon  level  or  graded  streets, 
without  deep  cuts,  and  generally  lighted.  Nor  do  street  rail- 
ways carry  freight.  The  greatest  railroad  hazard  and  danger 
of  personal  injury  to  railroad  employees  arises  from  operating 
freight  trains.  *  *  *  Especially  is  the  danger  in  coupling 
freight  cars  entirely  absent."  And  in  the  same  opinion  it  is 
said:  ''If  we  were  to  hold  that  the  term  'railroad,'  in  the  law 
of  1887  (Laws  1887,  p.  69,  c.  13),  applied  to  street  railways, 
because  the  word  is  broad  enough  to  cover  all  roads  con- 
structed of  iron  or  steel  rails  for  wheels  of  cars  to  run  upon, 
we  see  no  reason  why  it  should  not  be  so  construed  when- 
ever found  in  other  legislation  of  this  state."  Then  the  court 
goes  on  to  mention  some  of  the  requirements  of  other  stat- 
utes in  that  state  referring  to  railroads,  which  it  is  manifest 
were  not  designed  to  apply  to  street  railroads.  And  the  same 
is  true  of  our  statutes  in  general  relating  to  railroads.  In  a 
separate  concurring  opinion  by  Mitchell,  J.,  in  that  case,  it  is 
said:  "The  diflerence  in  conditions  affecting  the  risks  to 
which  employees  are  exposed  is  sufficiently  substantial  to 
authorize  the  Legislature  to  make  the  law  applicable  to  ordi- 
nary commercial  railroads  alone,  and  furnishes,  in  my  judg- 
ment, ample  reason  for  concluding  that  they  so  intended,  and 
that  they  used  the  word  'railroad'  in  its  ordinary,  popular 
sense,  and  in  the  sense  in  which  they  themselves  had  gener- 
ally used  it  in  other  statutes."  We  have  felt  justified  in 
quoting  at  length  from  the  opinions  in  that  case  because  they 
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I  dealing  with  precisely  the  same  question  that  is  now  be- 
us,  and  construing  a  statute  of  their  own  which  we  after- 
Is  copied.  That  is  the  only  case  to  which  we  have  been 
Ted  where  the  question  as  to  whether  street  railroads 
t  included  in  a  fellow  servant  act  like  ours  was  decided; 
there  are  many  cases,  referred  to  in  the  briefs  of  counsel* 
Dg  under  other  statutes,  in  which  the  distinction  between 
oads  and  street  railroads  is  drawn  and  the  general  doc- 
I  runs  through  them  all  that  the  term  ' 'railroad"  does 
nclude ''street  railroad,"  unless  so  expressed,  or  neces- 
Y  understood  from  the  context ;  that,  as  a  rule,  the  term 
38  steam  railroad  only,  and  it  is  the  exception  when  it 
IS  street  railroad. 

Arkansas  they  have  a  statute  authorizing  a  city  to  grant 
ight  of  way  through  its  streets  "to  any  railroad  com- 
/'  but  the  statute  requires  the  railroad  company  to  pay 
3roperty  owners  the  damages  they  may  sustain  thereby, 
'illiams  v.  City  Electric  Street  Ry.  Co.  (C.  C.)  41  Fed. 
43  Am.  &  Eng.  R.  Cas.  215,  it  was  decided  that  the 
ision  of  the  statute  requiring  damages  to  the  property 
I  paid  did  not  apply  to  the  owners  of  a  street  railroad, 
court,  per  Caldwell,  J.,  said:  "The  difference  between 
t  railroads  and  railroads  for  general  traffic  is  well  under- 
I." 

Iowa  a  statute  made  a  judgment  against  "any  railway 
)iation"  for  injury  to  persons  or  property  allien  superior 
at  of  a  mortgage.  But  it  was  held  (Manhattan  Trust 
^  Sioux  City  Cable  Ry.  [C.  C]  68  Fed.  82)  that  it  did 
pply  to  a  street  railroad  company.  Mr.  Justice  Shiras 
ered  the  opinion  of  the  court,  in  which  he  said:  "It 
Dt  be  questioned,  on  the  one  hand,  that  a  company  en- 
1  in  operating  street  cars  upon  lines  of  rails  laid  down 
:  the  streets  of  a  town  or  city  for  the  transportation  of 
ingers,  is,  in  one  sense,  a  railway  corporation,  nor,  upon 
ther  band,  that  there  is  a  marked  difference  and  recog- 
distinction  between  street  railway  lines  and  those  en- 
1  in  the  general  passenger  and  freight  traffic  of  the 
try. ' ' 

Oregon  a  statute  gave  the  right  to  condemn  land  to  "all 
ay  corporations,"  but  it  was  held  that  that  did  not  in- 
street  railway  companies.  Thomson-Houston  E.  Co. 
non,  20  Or.  60,  25  Pac.  147,  10  L.  R.  A.  251,  23  Am.  St. 
86. 

^a  adopted  a  fellow  servant  law  applicable  only  to  rail- 
companies  in  1862,  and  the  Iowa  court  has  recognized 
arrow  constitutional  ground  on  which  the  statute  stands, 
las  been  careful  to  keep  it  on  that  ground.  In  Deppe  v. 
Lgo,  etc.,  Ry.,  36  Iowa,  52,  the  court  said:  "The  mani- 
>urpose  of  the  statute  was  to  give  its  benefits  to  ern- 
es engaged  in  the  hazardous  business  of  operating 
ads.     When  thus  limited,  it  is  constitutional.     Extended 
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further,  it  is  unconstitutional."  The  peculiar  hazardous 
business  of  ooeratini?  railroad  trains,  distinguished  from 
other  kinds  of  business,  as  the  ground  upon  which  the  statute 
is  founded,  is  emphasized  in  other  cases  in  the  same  court. 
Schroeder  V.  Ry.  Co.,  41  Iowa,  344;  Stroble  v.  Ry.  Co.,  70 
Iowa,  555,  31  N.  W.  63,  28  Am.  &  Eng.  R.  Cas.  510,  59  Am. 
Rep.  456;  Butler  V.  Ry.  Co.,  87  Iowa,  206,  54  N.  W.  208; 
Larson  v.  R.  Co.,  91  Iowa,  81,  58  N.  W.  1076;  Akeson  v.  R. 
R.,  106  Iowa,  54,  75  N.  W.  676,  II  Am.  &  Eng.  R.  Cas.,  N. 
S.,  430.  Although  the  question  of  the  applicability  of  the 
fellow  servant  statute  to  street  railroads  does  not  seem  to 
have  come  before  the  Iowa  court,  yet  what  is  said  in  those 
cases  as  to  the  purpose  of  the  statute  leaves  us  to  infer  that  it 
would  place  men  engaged  in  operating  street  cars  outside  of 
the  pale  of  that  statute. 

It  is  not  the  mere  fact  that  men  engaged  in  operating  rail- 
roads are  subjected  to  hazard  that  has  called  forth  the  legisla- 
tive action,  for  men  to  whom  no  such  protection  is  afforded 
are  engaged  in  other  kinds  of  business  that  are  hazardous  to 
as  great  or  greater  degree— as,  for  example,  some  kinds  of 
mining,  tunneling,  etc. ;  but  it  is  the  peculiar  nature  of  the 
hazard  incident  to  the  railroad  business  that  makes  the  foun- 
dation of  this  statute.  Reference  to  this  peculiarity  runs 
through  all  the  cases  sustaining  the  validity  of  the  fellow 
servant  statutes.  In  R.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct.  255,  41  Li  Ed.  666,  Mr.  Justice  Brewer  said:  "The  busi- 
ness in  which  they  are  engaged  is  of  a  peculiarly  dsingerous 
nature,  and  the  Legislature,  in  the  exercise  of  its  police  pow- 
ers, may  require  many  things  to  be  done  by  them  in  order  to 
secure  life  and  property.  Fencing  of  railroad  tracks,  the  use 
of  safety  couplers,  and  a  multitude  of  other  things,  easily 
suggest  themselves.''  In  Lavallee  v.  Ry.  Co.,  40  Minn.  249, 
41  N.  W.  974,  38  Am.  &  Eng.  R.  Cas.  115,  the  court  said: 
"The  frequency  and  magnitude  of  dangers  to  which  those 
employed  in  operating  railroads  are  exposed;  the  difficulty, 
sometimes  impossibility,  of  escaping  from  them,  with  any 
amount  of  care,  when  they  are  seen;  the  fact  that  a  great 
number  of  men  are  employed,  laboring  in  the  same  work, 
so  that  no  one  of  them  can  know  all  the  others,  their  compe- 
tency, skill,  and  care,  so  that  they  may  be  said  to  voluntarily 
assume  the  risks  arising  from  want  of  skill  or  care  by  any  one 
of  the  number — are  sufficient  reasons  for  applying  the  rule  of 
liability  of  the  employer  to  employees  so  employed,  different 
from  that  ordinarily  applied  betwen  master  and  servant; 
but  no  just  reason  can  be  suggested  why  such  difference  should 
be  founded,  not  on  the  character  of  the  employment,  nor  the 
dangers  to  which  those  employed  are  exposed,  but  on  the 
character  only  of  the  employer.*'  In  Johnson  v.  R.  R.*  43 
Minn.  222,  45  N.  W.  156.  8  L.  R.  A.  419,  the  court  was  consid- 
ering what  employees  were  within  the  scope  of  the  fellow  serv- 
ant statute,  and  said:  ''Therefore,  after  mature  considera- 
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I,  our  conclusion  is  that  if  any  limitation  is  to  be  placed 
he  courts  upon  the  application  of  this  statute  (and,  on 
stitutional  grounds,  there  must  be),  the  only  one  which 
furnish  any  definite  or  logical  rule  is  to  hold  that  it  only 
lies  to  those  who  are  exposed  to  the  peculiar  hazards  in- 
nt  to  the  use  and  operation  of  railroads,  and  whose  in- 
3S  are  the  result  of  such  dangers." 

en  engaged  in  the  operation  of  street  railroads  are  ex-< 
id  to  hazards,  but  not  to  the  peculiar  hazards  which  dis- 
uish  men  engaged  in  operating  steam  railroads,  and  which 
made  them  a  class  for  special  legislation.  In  1897,  when 
law  was  enacted,  there  were  still  some  street  railroads  in 
state  operated  by  horse  power.  If  the  law  applies  to 
;t  railroads  at  all,  it  applies  to  street  railroads  of  all  kinds; 

if  it  applies  to  them  now,  it  applied  to  them  when  it 
first  enacted,  and,  if  so,  then  there  was  no  difference  in 
pplication  to  the  driver  of  a  horse  car  and  a  brakeman  on 
ight  train.  There  are  employments  attended  with  even 
ter  hazard  than  the  operating  of  a  railroad,  but  men  en- 
d  in  those  employments  are  not  included  in  this  class, 
use  the  hazard  is  not  of  the  same  character.  And  there 
oen  in  the  employ  of  railroad  corporations  who  are  not 
in  the  class  because  they  are  not  engaged  in  operating 
ailroad.  Thus  the  lines  around  the  class  are  drawn,  and 
who  do  not  fill  the  description  are  not  within  those  lines, 
nning  through  all  our  statutes  on  the  subject  there  is  an 
>us  distinction  shown  between  railroads  and  street  rail- 
s.  No  one  can  read  article  2  of  chapter  12,  Rev.  St.  1899, 
rather  the  idea  that  it  has  any  reference  to  street  rail-* 
I.  Then  follows  article  3,  which  relates  to  street  rail- 
;  only.  The  very  fact  of  the  frequent  use  of  the  term 
road'*  in  our  statutes  in  such  connection  as  to  indicate 
the  Legislature  understood  that  it  would  be  taken,  as  a 
ir  of  course,  to  mean-  a  steam  railroad,  shows  that  the 

use  of  the  word  is  with  that  meaning,  and   when  some 
meaning  is  intended   some  additional  word  is  used. 

section   1180,  Rev.   St.   1899:  "It  shall  be  the  duty  of 

street  railway  company  or  corporation  operating  a 
:  railway    across  the  tracks  of  a  railroad  company  to 

its  cars  to  a  full  stop  at  least  ten  and  not  more  than 

:y  feet  before  reaching  the  tracks  of  the  railroad  com- 

and  it  shall  be  the  duty  of  the  conductor  or  some 

employee  of  the  street  railway  company,  to  go  forward 
t  tracks  of  such  railroad  company  for  the  purpose  of  ascer- 
]g  whether  a  train  is  approaching  such  crossing."  In 
connection  the  word  "railroad"  is  brought  into  sharp 
ct  with  the  words  "street  railway,"  and  the  Legislature 
it  for  granted  that  any  one  reading:  the  section  would 
stand  that  "railroad"  meant  steam  railroad,  and  there- 
lid  not  add  any  word  of  qualification  or  explanation.  In 
ession  Acts  of  1897,  p.  96,  is  this  fellow  servant  law,  in 
1  the  term  "every  railroad  corporation"  is  used,  and  im- 
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mediately  following  on  the  same  page  is  another  act,  in  these 
words:  ''The  railroads  of  this  state  are  required  to  carry 
peddling  cars  of  watermelons  or  cantaloupes,  strawberries, 
blackberries  and  other  perishable  fruits,"  etc.  The  word 
^'railroads,"  in  the  latter  act,  is  used  as  unqualifiedly  as  the 
word  ''railroad''  in  the  former,  yet  the  lawmakers  took  it  for 
granted  that  every  one  would  know  what  the  word  "railroad" 
meant.  Then  on  the  next  page  of  the  same  book  there  is  an 
act  having  in  view  the  construction  of  a  street  railway,  and 
the  term  "street  railway''  is  used.  The  title  to  article  2,  c. 
12,  is  "Railroad  Companies."  That  to  article  3  is  "Street 
Railroads."  Then  comes  article  4:  "Railroad  Classification. 
Charges— Commissioners. "  The  first  section  of  article  4  is: 
"All  railroads  in  the  state  of  Missouri  are  hereby  divided 
into  three  classes,  to  be  known  as  Class  A,  Class  B,  and  Class 
C."  Then  follow  definitions  of  the  classes,  and  regulations 
as  to  charges  for  passengers  and  freight,  duties  of  railroad 
commissioners,  etc.  Although  the  words  of  that  statute  are 
"all  railroad  corporations  in  the  state  of  Missouri,"  yet  man- 
ifestly it  does  not  include  street  railroads.  Article  7  of  the 
same  chapter,  which  points  out  the  procedure  to  be  followed 
in  condemning  private  property  for  public  use,  refers  in  gen- 
eral tetms  to  "any  road,  railroad,  telephone,  telegraph  or 
other  corporation  created  under  the  laws  of  this  state." 
There  not  only  is  the  term  "railroad  corporation"  used  in  un- 
limited form,  but  it  is  followed  by  the  still  more  general  and 
comprehensive  term,  "other  corporation  created  under  the 
laws  of  this  state,"  yet  no  street  railroad  chartered  under 
article  3  of  that  chapter  has  ever  been  accorded  the  right  of 
eminent  domain.  The  only  right  of  way  such  corporation 
can  obtain  is  by  grant  from  the  city  over  its  streets,  or  by 
grant  from  private  owners.  Section  1187,  Rev.  St.  1899. 
There  are  many  other  sections  of  our  statutes  referred  to  in 
the  briefs  of  the  learned  counsel  in  which  the  term  "railroad'* 
or  "railroad  corporation"  is  used  without  qualifying  words, 
yet  manifestly  referring  only  to  steam  railroads,  but  we  will 
not  now  discuss  them,  because  this  opinion  is  already  too 
long.  In  almost  every  instance  where  street  railroads  are  in- 
tended in  our  statutes,  street  railroads  are  named.  In  every 
instance  where  steam  railroads  are  intended,  the  word  "rail- 
roads" only  is  used.  The  fellow  servant  law  of  1897  does  not 
designate  street  railroads  by  name,  nor  by  any  words  neces- 
sarily indicating  an  intention  to  include  them;  and,  as  sach 
companies  are  neither  within  the  letter  nor  reason  of  the  law, 
it  does  not  apply  to  them.  This  is  the  view  the  learned  trial 
judge  took  of  the  law,  and  he  was  correct. 
The  judgment  is  affirmed. 

ROBINSON,  C.  J.,    and    MARSHALL  and    FOX,  JJ., 
concur.     BRACE,  GANTT,  and  BURGESS,  JJ.,  dissent. 

GANTT,  J.  (dissenting).     This  is  an  action  for  damages 
growing  out  of  personal  injuries  alleged  to  have  been  sufiered 
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lie  plaintiff  through  the  negligence  of  defendant,  a  railroad 
pany  organized  under  the  law*;  of  this  state,  and  operating 
ilroad  from  the  corner  of  Sixth  and  Locust  streets,  in  the 
of  St.  Louis,  to  Meramec  Highlands,  a  point  on  the  Mer- 
c  river,  in  St.  Louis  county,  in  this  state.  The  petition 
:es  that  plaintiff  was  a  conductor  and  employee  of  defendant 
aid  railroad  on  the  27th  day  of  January,  1898,  and  on  said 
one  Jesse  B.  Horn  was  also  an  employee  of  said  railroad 
pany  as  motoneer  of  car  No.  348,  of  which  plaintiff  was  Con- 
or; that  said  car  was  propelled  by  electricity;  that  in 
ating  said  car  it  was  the  custom,  when  a  car  reached  the 
3rn  terminus  of  said  road,  at  Sixth  and  Locust  streets,  in 
^ouis,  to  change  the  operating  machinery  so  as  to  return 
car  westwardly  over  the  tracks  on  which  it  had  come; 
the  motoneer  would  bring  his  car  to  a  standstill,  and  turn 
be  electric  current  from  the  machinery;  the  conductor 
would  release  the  rope  which  held  the  trolley  pole  to  the 
,  alight  from  his  car,  pull  down  the  trolley  pole  from 
overhead  wire,  and,  by  means  of  a  rope  which 
attached  to  one  end  of  the  trolley  pole,  move  the 
ey  pole  around  to  the  opposite  end  of  the  car,  and 
n,  by  releasing  the  rope,  raise  the  trolley  pole  to  the 
head  wire,  and  while  the  conductor  was  so  engaged  the 
)neer  was  required  to  keep  the  power  or  electric  current 
td  off,  so  that  the  car  would  remain  stationary,  but  that 
lie  time  and  on  the  day  mentioned  in  the  petition,  while 
itiff,  as  conductor,  was  carrying  the  trolley  pole  around 
e  opposite  or  east  end  of  said  car,  Horn,  the  motoneer, 
gently  failed  to  withhold  the  electric  current  from  the 
linery,  but  did,  without  the  knowledge  of  plaintiff,  and 
s  plaintiff  was  reversing  the  trolley  pole,  so  arrange  the 
nnery  as  to  admit  of  the  entrance  of  the  electric  current 
the  overhead  wire  into  the  machinery  of  the  car,  and 
3  the  said  car  was  thus  arranged  the  plaintiff,  unaware  of 
negligent  act  of  Horn,  raised  the  trolley  pole  to  the  over- 
wire,  thus  connecting  the  car  with  the  overhead  wire, 
mmediately  the  electric  current,  by  reason  of  the  negli- 
act  of  Horn  as  aforesaid,  entered  the  machinery  of  the 
ind  caused  it  to  suddenly  bound  forward  with  great  force 
/iolence  against  and  upon  plaintiff,  whereby  plaintiff  was 
ked  and  forced  upon  and  against  the  platform  of  another 
fendant's  cars,  then  and  there  standing  upon  the  track 
3nt  of  said  car;  that  his  right  hand  was  crushed  and 
ted  so  that  he  has  lost  the  use  of  it  permanently;  that  his 
leg  was  crushed  and  disabled  forever — from  all  of  which 
ies  he  is  permanently  disabled,  to  his  damage  in  the  sum 
23,000.  The  answer  contains,  first,  a  general  denial; 
id,  a  plea  of  contributory  negligence;  and,  third,  the 
^ing  special  defense:  ''Said  defendant,  further  answer- 
aid  petition,  states  that  it  was  on  the  occasion  in  ques- 
is  now,  and  has  been  for  a  long  time,  a  street  railroad 
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corporation  only,  organized  and  existing  under  the  laws  of  the 
state  of  Missouri  for  the  purpose  only  of  operating,  and 
it  was,  has  been,  and  is  only  operating,  a  street  railroad 
by  electricity  for  the  carriage  of  passengers,  and  said 
railroad  company  was  neither  organized  nor  incorporated  for 
operating  a  railroad  by  steam,  nor  has  it  ever  operated  a  rail- 
road by  steam,  nor  was  it  on  the  occasion  in  question,  nor 
did  it  then  nor  has  it  at  any  time  since  operated  any  other 
than  a  street  railroad  for  the  carriage  of  passengers  on  its  said 
line,  beginning  at  or  near  Sixth  and  Locust  streets,  in  said 
city  of  St.  Louis,  and  running  in  a  westerly  direction  over 
various  streets  in  said  city  to  the  western  boundary  of  said 
city;  that  on  the  occasion  in  question  the  agents  and  em- 
ployees of  defendant  named  in  plaintiff's  petition,  and 
charged  with  negligence  in  the  performance  of  their  duties,  to 

wit,  James   B.  Horn,  motorman,  and Hogan,   were   the 

fellow  servants  of  the  plaintifi  in  and  about  the  operation  of 
the  car  of  which  the  said  plaintifi  was  conductor,  and  which 
was  one  of  the  cais  that  the  said  defendant  used  in  the  opera- 
tion of  its  said  street  railroad  on  its  line  of  street  railroad 
aforesaid,  and  said  defendant  further  says  that  the  said  plain- 
tiff, by  virtue  of  his  employment  as  fellow  servant  of  said 
Horn  and  Hogan,  assumed  the  risk  on  his  part  of  any  ne^:!!- 
gence  on  the  part  of  said  agents  or  employees  of  defendant, 
or  either  of  them,  as  fellow  servants  of  him,  the  said  plaintiff, 
and  that  if,  on  the  occasion  in  question,  the  plaintifi  was  in- 
jured in  consequence  of  any  negligence  of  either  said  Horn  or 
said  Hogan,  the  said  plaintifi,  by  virtue  of  his  said  employ- 
ment, and  by  virtue  of  the  said  Horn  and  Hogan  being  his  fellow 
servants  in  the  operation  of  said  car  at  the  place  where  he 
was  injured,  and  on  the  occasion  in  question,  assumed  the 
risk  of  s4id  negligence,  by  virtue  of  the  nature  and  character 
of  his,  the  said  plaintiff's,  employment  by  said  defend- 
ant, and  said  defendant  is  not  liable  to  said  plaintifif  for 
any  injury  caused  on  the  occasion  in  question  by  any 
negligence,  if  any,  which  the  said  Horn  or  the  said  Hogan 
was  guilty  of,  causing  the  injuries  complained  of  by  said 
plaintifi  in  his  petition.'*  Plaintifi  replied,  denying  all  the 
new  matter  set  up  in  the  answer.  There  was  substantial  evi- 
dence tending  to  prove  the  allegations  of  the  petition  as  to 
the  manner  in  which  the  injury  to  plaintiff  occurred.  Plaintiff 
also  offered  and  read  in  evidence  the  articles  of  incorporation 
of  defendant,  showing  it  was  organized  under  the  general 
railroad  law  of  this  state,  known  as  article  2,  c.  42,  Rev.  St. 
Mo.  1889,  and  evidence  showing  its  proceedings  as  such  to 
condemn  lands  for  a  right  of  way  in  St.  Louis  county ;  also 
evidence  of  the  extent  and  nature  of  his  injuries.  At  the  close 
of  plaintiff's  case  the  defendant  prayed  and  the  court  g^ave 
an  instruction  that  under  the  pleadings  and  evidence  the  ver- 
dict must  be  for  defendant,  and  thereupon  plaintiff  took  a 
nonsuit,  with  leave  to   move  to  set  the  same  aside,  and  after- 
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Is,  and  within  four  days»  moved  the  court  to  set  aside  said 
)Uit,  and,  among  other  things,  assigned  as  error  the  giv- 
ol  said  instruction,  which  motion  the  court  overruled, 
thereupon  plaintiff  perfected  his  appeal  in  due  form  to 
court. 

This  record  requires  a  construction  by  this  court  of  the 
e  and  effect  to  be  given  to  an  act  of  the  Legislature  of 
state  approved  February  9,  1897  (Acts  1897,  p.  96),  and 
nonly  known   as  the  "Fellow   Servant   Act."     It  is  en* 

1  ^^An  act  to  define  the  liabilities  of  railroad  corporations 
lation  to  damages  sustained  by  their  employees,  and  to 
e  who  are  fellow-servants  and  who  are  not  fellow-serv- 

and  to  prohibit  contracts  limiting  liability  under  this 
'  The  first  section  is  as  follows:  **That  every  railroad 
Dration  owning  or  operating  a  railroad  in  this  state  shall 
able  for  all  damages  sustained  by  any  agent  or  servant 
lof  while  engaged  in  the  work  of  operating  such  railroad 
lason ,  of  the  negligence  of  any  other  agent  or  servant 
:of :  provided,  that  it  may  be  shown  in  defence  that  the 
m  injured  was  guilty  of  negligence  contributing  as  a 
imate  cause  to  produce  the  injury." 

sustaining  the  demurrer  to  plaintiff's  evidence,  the 
court  obviously  held  that  defendant  was  operating  a 
t  railroad,  and  that  the  above-quoted  statute  had  no  ap- 
tion  to  street  railroads;  in  short,  that  the  words  "every 
)ad  corporation  owning  or  operating  a  railroad  in  this 
'*  do  not  mean  "every  railroad,"  but  those  only  which 
or  operate  steam  railroads,  and  the  word  "railroad" 
be  restricted  to  those  only  who  operate  their  cars  in 
5,  and  by  steam  as  the  motive   power.     That  the  words 

2  act,  "every  railroad  corporation,"  are  broad  enough  in 
selves  to  include  street  and  electric  railroads  as  well  as 
1  railroads,  will  not  be  denied;  that  they  are  plain,  unam- 
ms,  and  comprehensive  enough  to  include  all  railroads, 
)t  be  doubted.  Prima  facie,  the  act  applies  to  streets 
;ll  as  any  and  all  other  railroads.  Bloxham  v.  St.  Ry. 
Fla.)  18  South.  444,  29  L.  R.  A.  507,  51  Am.  St.  Rep. 
The  rule  of  construction  is  that  where  a  law  is  clearly 
ssed  it  is  the  duty  of  the  court  to  adhere  to  the  literal 
ssion,  unless  such  construction  would  lead  to  a  palpable 
dity.  Thus  in  Smith  v.  State,  66  Md.  215,  7  Atl.  49,  a 
ed  woman  was  sued  jointly,  with  her  husband,  and  she 
ed  specially  her  disability  of  coverture,  to  which  plaintiff 
rred.  This  brought  the  act  of  1872  of  that  state  before 
Durt  for  construrtion,  wh  ch  provided  that  "any  married 
m  may  be  sued  jointly  with  her  husband  on  any  bond," 
Laws  1872,  p.  442,  c.  270.  The  contention  was  that 
:t  did  not  apply  to  official  bonds,  but  said  the  court: 
itever  latitude  may  at  one  time  have  been  assumed  by 
5  in  the  construction  of  statutes,  the  more  recent  cases 
established  the  rule  that,  when  the  language  of  a  legisla- 
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tive  enactment  is  clear  and  unambiguous,  a  meaning  different 
from  that  which  the  words  plainly  imply  cannot  be  judicially 
sanctioned."  Citing  Green  v.  Wood,  7  Q.  B.  185;  Wood- 
bury V.  Berry,  18  Ohio  St.  462;  U.  S.  v.  Ragsdale,  i  Hemp. 
497,  Fed.  Cas.  No.  16,113;  Bosley  v.  Mattingly,  14  B.  Mon. 
89.  ''When  the  Legislature  says  she  may  be  sued  on  any  bond 
executed  jointly  with  her  husband,  can  the  judicial  depart- 
ment of  the  government  undertake  to  say  that  the  lawmakers 
meant  she  shall  not  be  sued  on  some  bonds  executed  jointly 
with  her  husband?  Such  a  determination  could  only  be 
reached  by  a  species  of  judicial  legislation  not  sanctioned  by 
any  authority,  and  extremely  dangerous  if  once  established 
as  a  precedent."  In  Woodbury  v.  Berry,  18  Ohio  St.  458, 
the  Supreme  Court  came  to  the  conclusion  that  certain  words 
had  by  accident  or  oversight  been  omitted  from  an  act,  but 
notwithstanding  this  they  say:  ''Ita  lex  scripta  est.  The 
language,  as  it  stands,  is  clear,  explicit,  and  unequivocal.  It 
is  our  legitimate  function  to  interpret  legislation,  but  not  to 
supply  its  omissions. "  Citing  Sedgwick  on  Stat.*&  Const. 
Law.  231.  In  Bradbury  v.  Wagenhorst,  54  Pa.  180,  the  stat- 
ute required  a  copy  of  the  instrument  sued  on  to  be  filed  with 
the  clerk  before  judgment  should  be  entered.  It  was  con- 
tended that  there  was  no  necessity  for  a  copy  of  claims,  since 
the  mechanic's  lien  law  required  a  bill  of  particulars  to  be  filed 
in  order  to  make  a  lien,  but  the  court  answered,  ''Whatever  may 
have  been  the  legislative  thought,  no  ambiguity  exists  in 
what  they  have  said ;  and,  when  the  words  of  a  statute  are 
plainly  expressive  of  an  intent,  the  interpretation  must  be 
in  accordance  therewith."  So  in  Bennett  v.  Worthington, 
24  Ark.  487,  it  was  urged  that  the  statute  of  limitations  onght 
not  to  run  during  the  time  the  courts  were  closed  on  accoant 
of  the  war  between  the  states;  but  the  Supreme  Court  held 
that,  as  no  such  exception  was  included  in  the  statute,  the 
court  could  not  enforce  the  equity  in  behalf  of  plaintiff,  say- 
ing: "The  correct  rule  to  be  extracted  from  the  authorities  is 
that,  where  the  will  of  the  Legislature  is  cleirly  expressed, 
the  courts  adhere  to  the  literal  expression  of  the  enactment, 
without  regard  to  consequences,  and  every  construction  de- 
rived from  a  consideration  of  its  reason  and  spirit  should  be 
discarded. ' ' 

At  the  time  this  law  was  enacted  there  was  a  general  pro- 
vision in  our  statutes  defining  the  term  "railroad  corpora- 
tions" as  follows  (section  1 163,  Rev.  St.  1899):  "The  terra 
'railroad  corporation'  contained  in  this  chapter  shall  be 
deemed  and  taken  to  mean  all  corporations,  companies  or  indi- 
viduals now  owning  or  operating,  or  which  may  hereafter 
own  or  operate,  any  railroad  in  this  state. '  But  it  is  plausibly 
and  ably  contended  that  in  the  various  laws  of  this  state  gov- 
erning railroad  corporations  the  word  "railroad"  has  a  well- 
defined  and  clearly  understood  meaning,  and  is  never 
confounded  with  "street  railroad,"  and  various  sections  of  the 
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ral  railroad  law  are  cited  to  show  that  they  have  no  ref« 
;e  to  street  railroads.  That  there  are  many  provisions 
e  various  acts  in  regard  to  railroads  which  do  not  apply 
reet  railroads  may  be,  and   is,  conceded ;  but  the  state- 

of  counsel  is  entirely  too  broad,  when  they  assume  that 
i  laws  do  not  apply  at  all  to  street  railroads,  as  an  exami- 
n  of  the  decisions  of  this  court  will  clearly  demonstrate, 
^oken  Ironworks  V.  The  Robertson  Avenue  Ry.  Co.,  141 
228,  44  S.  W.  269,  it  was  contended  by  the  defendant,  a 
t  railway  company,  that  sections  6743,  6744,  6747,  6754, 

Kiev.  St.  1889,  giving  a  lien  for  work  and  material  upon 
Dadbed,  depots,  rolling  stock,  station  houses,  etc.,  did 
1  terms,  and  were  never  intended  by  the  Legislature  to, 
ace  street  railways;  but  this  court  held  adversely  to  its 
ntion,  saying:  '^ Undoubtedly  much  of  the  language  of 
aw  is  applicable  to  railroads  operated  by  steam.  Those 
the  roads  to  which  the  act  was  chiefly  designed  to  apply, 
he  general  terms  of  the  law  are  also  susceptible  of  appli- 

1  to  street  railroads,  and  we  And  nothing  in  any  part  of 
inactment  to  indicate  that  such  application  is  not  in- 
d.  *  *  *  Laws  of  this  nature  should  receive  a  fair 
itional  interpretation,  and  full  effect  be  given  to  the  re- 
l1  purpose  that  constitutes  their  spirit."    The  St.  Louis 

of  Appeals  had  previously  given  those  sections  the  same 
)retationin  St.  Louis  Bolt&  Iron  Co.  v.  Donahoe  et  al., 
App.  S59,  in  which  Judge  Bakewell,  speaking  for  the 
says:  ''It  is  a  fact  that  acts  of  the  Legislature  may  be 
d  and  that  sections  of  certain  laws  are  to,  be  found  in 
i  railroads  are  spoken  of,  and  where  it  is  quite  clear, 
theless,  that  street  railroads  are  not  meant.  But  we  do 
!e  how  these  facts  affect  the  question  here.  A  street 
ad  or  horse  railroad  is  none  the  less  a  railroad  because 
altimore  &  Ohio  Railroad  is  also  a  railroad;  and,  where 
egislature  cites  the  term  without  limitation,  it  will  be 
to  use  it  in  its  broadest  sense,  unless  it  appears  from 
ce  of  the  enactment  that  it  meant  to  restrict  the  word 
s  class  of  railroads  or  the  other.''  But  again,  section 
Rev.  St.  1899,  makes  it  a  crime  to  obstruct  any  railroad, 
his  court,  in  the  cases  of  State  v.  Brennan,  164  Mo. 
5  S.  W.  325,  and  State  v.  Northway,  164  Mo.  513,  65  S. 
I,  held  that  the  term ''railroad"  was  broad  enough  to 
e  cable  and  electric  street  railroads.  The  same  conclu- 
as  reached  by  the  Supreme  Court  of  California  upon  an 
ther  similar  criminal  statute.  People  v.  Stites,  75 
70,  17  Pac.  693.  And  the  identical  point  was  again 
2d  in  Price  v.  State,  74  Ga.  378,  and  Com.  v.    McCauUy 

2  Pa.  Dist.  Rep.  63;  Millvale  Borough  v.  Ry.  Co.,  131 
18  Atl.  993,  46  Am.  &  Eng.  R.  Cas.  219,  7  L.  R.  A.  369. 
jerv.  liailway  Co.,  i36Pa.  104,  20  Atl.  399,  the  Supreme 
of  Pennsylvania  laid  down  a  very  satisfactory  rule,  to 
lat  ''railway"  and  "railroad"  are  synonymous,  and  in 
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all  ordinary  circumstances  are  to  be  treated  as  without  dis- 
tinction, and  when  either  of  them  is  used  in  a  statute, 
and  the  context  requires  that  a  particular  kind  of 
a  road  is  intended,  that  kind  will  be  held  to  be  the  subject  of 
the  statutory  provision ;  but  if  the  context  contains  no  such 
indication,  and  either  of  the  words  is  used  in  describing  the 
subject-matter,  the  statute  will  be  held  applicable  to  every 
species  of  road  embraced  within  the  general  sense  of  the 
word  used.  In  Hestonville  v.  R.  Co.,  89  Pa.  210,  it  was  held 
that  the  word  ''railroad"  applied  to  street  railways.  Indeed, 
as  poihted  out  by  Judge  Bakewell  in  St.  Louis  Bolt  &  Iron 
Co.  V.  Donahoe,  the  first  street  railroads  constructed  in  the 
city  of  St.  Louis  were  constructed  under  the  then  existing 
general  railroad  corporation  laws  of  this  state,  and  it  was  not 
until  1866  that  the  general  act  concerning  corporations  was 
passed,  authorizing  the  formation  of  manufacturing  and  busi- 
ness companies  for  the  purpose  of  constructing  horse  rail- 
roads. In  Illinois  an  act  passed  in  1855  (Laws  i8ss«  P-  304), 
whilst  horse  railroads  were  in  existence  in  Illinois,  giving  cer- 
tain powers  to  ''railroads,"  was  held  to  include  horse  as  well 
as  steam  railroads.  Chicago  y.  Evans,  24  III.  52.  These 
cases  sufficiently  indicate  that  it  is  not  accurate  to  state  that 
the  word  "railroad"  always  refers  to  steam  railroads,  and  that 
when  street  railways  are  to  be  included  they  are  sp>ecifically 
named  as  such.  On  the  contrary,  the  great  weight  of  author- 
ity is  that,  if  the  context  contains  no  such  indication,  a  statute 
containing  the  word  "railroad"  will  beheld  to  include  every 
species  of  railroad  which  is  embraced  within  the  general 
sense  of  that  word. 

Looking  now  more  closely  to  the  act,  we  find  it  is  a  short, 
remedial  act,  of  four  sections  only,  and  not  a  word  in  it  to- 
indicate  that  it  was  the  intention  of  the  Legislature  to  restrict 
it  to  steam  railroads  operating  long  trains.  Being  remedial, 
the  universal  rule  is  that  it  should  receive  a  liberal  construc- 
tion, to  cure  the  evil  which  it  was  intended  toremedy.  "The 
old  law,  the  mischief,  and  the  remedy  must  be  kept  in 
mind."  Prior  to  the  enactment  of  this  statute  the  course  of 
decision  was  that  a  master,  in  this  state,  was  not  liable  to  bis 
servant  for  injuries  occasioned  by  the  negligence  of  his  fel* 
low  servant.  For  many  years  counsel  endeavoured  to  get  this 
court  to  change  this  rule,  but  the  answer  was  that  this  was  a 
legislative  function ;  that  it  was  the  duty  of  the  court  to  de- 
clare, not  to  make,  the  law.  It  is  within  the  knowledge  of 
all  of  us  that  this  ruling  occasioned  the  passage  of  this  law. 
But  counsel  urge  that  the  reason  of  the  law  would  exclude  its 
application  to  street  railways,  because  they  say  in  the  opera- 
tion of  the  car  two  persons  only  were  employed — a  conductor 
and  a  motorman — and  the  reason  for  changing  the  law  was 
that  steam  railroads  had  a  large  number  of  employees  operat- 
ing freight  and  passenger  cars  in  trains,  and  there  resulted  a 
consequent  want  of  opportunity  on  the  part  of  the  employees 
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erve  and  watch  their  co-employees  in  the  same  serv- 
nd  thus  discover  their  negligence,  and  an  opportunity 
:  the  service  if  these  negligent  co-employees  were  not 
rged.  Doubtless  this  was  one  of  the  reasons,  but  it 
;  be  that  it  was  the  only  one,  because,  if  it  was,  if  an 
/ee,  as  a  fireman,  closely  associated  in  the  same  cab 
a  engineer,  was  injured  by  the  negligence  of  the  latter, 
1  be  urged  with  the  same  plausibility  that,  being  so 
associated,  they  did  not  fall  within  the  reason  which 
ted  the  passage  of  the  act,  to  wit,  that  they  had  no  op- 
ity  to  watch  the  conduct  of  each  other.  There  is  no 
[ception  written  in  the  law.  Under  its  terms  an  em- 
injurcd  by  the  negligence  of  another  servant  of  the  same 
ly  would  not  be  turned  out  of  court  because  his 
ment  brought  him  so  closely  in  contact  with  him  that 
d  observe  his  conduct.  If  a  fireman  or  engineer,  then» 
over  for  injuries  occasioned  by  the  other,  whose  duties 
m  together  on  the  same  cab,  how  can  it  be  maintained 
motorman  or  conductor,  operating  at  different  ends 
same  car,  is  not  equally  entitled  to  be  protected 
be  negligence  of  the  other?  Moreover,  since  the 
tion  of  electricity,  and  the  operation  of  cars  by 
it  is  not  true  that  only  one  car  can  be  operated, 
3quently  it  occurs  that  two  and  three  cars  are 
:ed  in  the  same  train.  Neither  can  it  be  ^said  that 
:h  rate  of  speed  of  steam  cars  makes  it  necessary 
y  a  different  rule,  as  the  modern  electric  car  easily 
from  i8  to  25  miles  an  hour.  It  is  true  that  the 
e  Court  of  Minnesota,  a  tribunal  whose  opinions 
gments  entitled  it  to  our  highest  respect,  attached 
iportance  to  these  considerations  in  Funk  v.  St.  Paul 
Co.,  61  Minn.  435,  63  N.  W.  1099,  29  L.  R.  A.  208, 
St.  Rep.  608.  It  is  proper  to  remark,  moreover,  that 
nesota  court  based  its  opinion  upon  an  additional  rea- 
'n  page  439  of  the  report,  page  iioi,  63  N.  W.,  29  L. 
)8,  52  Am.  St.  Rep.  608,  it  is  said:  ''It  is  claimed  by 
it's  counsel,  and  not  denied  by  the  counsel  for  re- 
t,  and  such  we  believe  to  be  the  fact,  that  on  Febru- 
[887,  when  the  general  law  of  that  year  was  passed, 
sre  no  cable  or  electric  street  railways  in  existence 
tate.  If  so,  what  was  the  legislative  intent  in  using 
1  'railroad'  in  the  law  of  1887,  to  be  deduced  from  the 
nd  every  part  of  the  statute,  taken  together,  upon 
ject  of  railroads?  'When  the  words  of  a  statute  are 
icit,  the  intention  is  to  be  collected  from  the  context, 
\  occasion  and  necessity  of  the  law,  from  the  mischief 

the  object  and  remedy  in  view.*  Potter's  Dwarr. 
note  13.  What  was  the  mischief  felt  which  resulted 
assage  of  this  law?     Was  it  a  danger  known  or  un- 

We  must  assume  that  it  was  dealing  with  and  act- 
1    existing  facts  within  its  knowledge.     Of  course,  if 

R— 27 
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the  language  used  was  entirely  free  from  ambiguity,  and 
broad  enough  to  include  unknown  things  which  might  spring 
into  existence  in  the  future,  they  would  be  deemed  to  come 
within  and  be  subject  to  the  evident  meaning  of  the  terms 
used."  Much  weight  is  given  by  both  the  learned  judges  who 
filed  opinions  in  that  case  to  the  fact  that  in  the  previous 
legislation  in  that  state  the  word  ''railroad"  had  not  been  ap- 
plied to  street  railways.  It  must  be  apparent  that  the  first 
reason  given,  to  wit,  that  at  the  time  the  Minnesota  fellow 
servant  act  was  passed,  to  wit,  in  1887,  there  was  no  such  thing 
as  a  cable  or  electric  car  in  Minnesota,  could  have  no  force 
in  interpreting  our  act  of  1897,  which  was  enacted  years  after 
our  cities  and  towns  in  Missouri  were  gridironed  with  both 
systems  of  street  railroads,  and  therefore  our  Legislature  could 
not  be  charged  with  legislating  in  ignorance  of  the  character 
of  such  roads.  Neither  has  our  Legislature  or  courts  made 
the  distinction  between  "railroads"  and  "street  railroads*' 
that  the  learned  justices  discovered  in  Minnesota,  as  we  have 
already  shown ;  and,  while  the  history  of  railroad  legislation 
in  that  state  may  have  justified  the  conclusion  reached  by 
that  court,  the  facts  upon  which  that  adjudication  was  bot- 
tomed do  not  and  did  not  exist  in  Missouri  when  the  act  of 
1897  under  consideration  was  passed. 

The  statute  before  us  has  been  construed  by  the  St.  Louis 
Court  of  Appeals  in  the  case  of  Stocks  v.  St.  Louis  Transit 
Co.  (at  the  October  term,  1902,  of  said  court)  73  S.  W.  — ,  and 
held  to  apply  to  street  railways;  citing  with  approval 
Rafierty  v.  Central  Traction  Co.,  147  Pa.  579,  23  Atl.  884,  30 
Am.  St.  Rep.  763;  City  of  Clinton  v.  Ry.  Co.,  37  Iowa,  61. 
Bland,  J.,  in  Stocks  v.  Transit  Co.,  supra,  referring  to  the 
contention  that  by  using  the  word  "railroad"  this  act  must 
be  construed  with  reference  to  our  general  railroad  act,  per- 
tinently remarks:  "The  act  of  1897  is  not  a  railroad  act,  and  is 
not  in  pari  materia  with  any  of  the  general  laws  of  the  state 
concerning  railroads,  and  for  this  reason  cannot  be  inter- 
preted by  them.  It  is  a  fellow  servant  act,  intended  for  the 
benefit  of  the  employees  of  railroad  corporations,  and  designed 
to  place  them  on  the  same  footing  as  to  the  right  to  recover 
damages  caused  by  the  negligence  of  their  co-employees. 
The  act  confers  on  a  class  of  employees  of  railroad  corpora- 
tions a  right  of  action  which  they  did  not  have  before,  and  we 
can  see  no  sound  reason  for  confining  the  benefits  of  the  act 
to  but  one  class  of  railroad  employees." 

But  it  is  earnestly  insisted  that  in  construing  this  act  we 
must  bear  in  mind  that  this  is  class  legislation,  and.  to  sus- 
tain the  constitutionality  of  the  act,  we  must  be  convinced, 
in  applying  it  to  street  railways,  that  they  fall  within  the  rea- 
son of  the  statute;  otherwise  the  act  is  unconstitutiooaL 
This  is  a  grave  contention,  because,  if  sound,  it  must  result  in 
our  holding  not  only  that  the  language  of  this  act  does  not 
include    street  railways,  but  that  it  would  not    be  in  the 
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r  of  the  Legislature,  even  by  using  the  words ''street 
ays,"  to  make  them  amenable  to  its  provisions.  To  su&- 
:heir  position  the  learned  counsel  have  recourse  to  the 
on  of  the  Supreme  Court  of  the  United  States,  sustain- 
16  constitutionality  of  the  fellow  servant  act  of  Kansas,  in 
ay  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed, 
Q  which  it  is  said  in  justification  of  that  law  against  the 
eof  unnatural  and  unreasonable  classification  that  ''the 
dous  character  of  the  business  of  operating  a  railway 

seem  to  call  for  special  legislation  with  respect  to  rail- 
orporations,  having  for  its  object  the  protection  of  their 
lyees  as  well  as  the  safety  of  the  public.  The  business 
er  corporations  is  not  subject  to  similar  dangers  to  their 
yees,  and  no  objections,  therefore,  can  be  made  to  the 
ition  on  the  ground  of  its  making  an  unjust  discrimina- 
The  fellow  servant  act,  applicable  to  railroads  only, 
;en  upheld  by  the  same  court,  for  a  similar  reason,  in 
.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666, 

the  various  states  adopting  a  like  statute.  Lavallee  v. 
D.,  40  Minn.  249,  41  N.  W.  974,  38  Am.  &  Eng.  R.  Cas. 
ohnson  v.  R.  R.,  43  Minn.  222,  45  N.  W.  156,  8  L.  R. 
);  Powell  V.  Sherwood,  162  Mo.  605,  63  S.  W.  485; 
on  V.  Ry.  Co.,  165  Mo.  543,  65  S.  W.  745,  23  Am.  & 
R.  Cas.,  N.  S.,  634;  Ry.  Co.  v.  Herrick,  127  U.  S.  210, 

Ct.  1 176,  32  L.  Ed.  109.  Because  the  courts,  in  sus- 
2:  these  acts,  have  pointed  to  the  peculiar  hazards  to 
railroad  employees  are  exposed,  to  defend  the  statutes 
t  the  charge  of  unjust  discrimination,  it  is  assumed 
fellow  servant  act  applicable  to  street  railways  would 
onstitutional,  because  the  employees  of  such  corpora- 
re  not  subjected  to  all  the  hazards  that  beset  employees 
m  railroads.  It  is  admitted  that  employees  in  the 
ion  of  street  railroads — especially  those  engaged  in 
ing  cars  on  which  electricity  is  the  motive  power — are 
d  to  great  hazards;  but  it  is  said  they  are  not  the 
ir  hazards  which  attend  the  operation  of  steam  rail- 
and   therefore  they  do  not,  and,  if  the  argument  is 

cannot,  come  within  the  same  class  as  employees  of 
railroads.  We  cannot  subscribe  to  this  contention.  In 
inion,  it  was  entirely  competent  for  the  Legislature  to 
lacted  a  general  fellow  servant  law,  which  would  have 
1  to  all  masters  and  servants;  and  it  was  also  within  its 
to  enact  this  law  governing  the  liability  of  railroads 
r  employees,  and  to  include  therein,  as  we  hold  they 

the  employees  of  all  railroads — street  and  electric  rail- 
s  well  as  steam  railroads; 

not  to  be  questioned  that,  in  the  exercise  of  its  gen- 
nedial  and  police  powers,  the  Legislature  may  enact 
r  the  health  and  safety  of  our  citizens,  and,  when  a 
ubject  is  within  its  power,  the  extent  to  which  it  is  to 
cised  is  within  the  discretion  of  the  Legislature.  It  is 
the  common  knowledge  of  us  all  that  at  the  time  this 
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act  was  passed  nearly  all  the  street  railways  in  this  state  were 
being  operated  by  electricity,  and  those  that  were  not  were 
rapidly  being  converted  into  electric  roads;  that  this  motive 
power  was  exceedingly  hazardous  and  dangerous.  It  is  not 
insisted  that  it  would  not  be  wise  and  humane  legislation  to 
throw  around  the  employees  operating  these  cars  the  same 
protection  that  is  given  an  operative  on  a  steam  railroad, 
but  only  that  the  general  words  do  not  include  them,  and,  if 
they  did,  they  are  not  in  the  same  class.  To  this  we  answer 
that,  when  it  is  conceded  that  their  avocation  subjects  them  to 
perils  from  the  negligence  of  their  fellow  servants,  it  is  not  for 
this  or  any  other  court  to  say  to  the  Legislature,  ''You  shall 
not  enlarge  the  class  so  as  to  include  the  employees  of  all  rail- 
roads, but  shall  restrict  it  to  steam  railroads  alone.*'  In  a 
word,  we  hold  that  an  act  of  the  Legislature  is  not  to  be  de- 
clared void  unless  the  violation  of  the  Constitution  is  so  man- 
ifest as  to  leave  no  room  for  doubt.  Ogden  v.  Saunders,  I2 
Wheat.  213,  6  L.  Ed.  6o6;  Sinking  Fund  Cases,  gq  U.  S.  700, 
25  L.  Ed.  496;  State  v.  Layton,  160  Mo.  499,  61  S.  W.  171,  8} 
Am.  St.  Rep.  487.  As  said  by  the  Supreme  Court  of  Ohio  in 
State  V.  Nelson,  39  N.  E.  24,  26  L.  R.  A.  317:  "The  appli- 
ances and  construction  of  cars,  and  in  fact  all  kinds  of 
machinery,  are  continually  changing;  and  it  is  within  the 
exclusive  authority  of  the  General  Assembly,  in  the  exercise 
of  its  police  power,  to  determine  by  general  laws  what,  if  any, 
regulations  are  required  for  the  protection  of  the  health, 
safety,  and  comfort  of  the  operatives. ' '  Because  the  Supreme 
Court  of  the  United  States  and  this  court  and  all  other  courts 
now  hold  the  fellow  servant  acts  applicable  to  railroads  is  not 
unconstitutional  classification.  Because  the  business  is 
hazardous,  it  by  no  means  follows  that  this  class  should  not 
include  all  railroads.  On  the  contrary,  the  classification 
would  seem  less  objectionable  when  it  includes  in  it  all  who 
are  subjected  by  their  employment  to  similar  hazards, 
albeit  not  exactly  the  same.  We  hold  that  a  construction  of 
the  act  before  us  which  makes  it  applicable  to  the  employees 
of  street  railways  would  not  render  it  unconstitutional. 

In  view  of  the  remedial  character  of  this  act,  the  absence  of 
any  thing  in  any  portion  of  the  act  indicating  a  purpose  to 
restrict  it  to  steam  railroads,  and  the  decisions  in  this  state 
which  have  applied  certain  general  provisions  of  our  railroad 
laws  alike  to  street  railways  and  steam  railroads,  and  because 
the  plain,  unambiguous  words  of  the  act  are  broad  enough  to 
include  street  railways,  we  hold  that  the  act  means  wbat  it 
says,  and  that  street  railroads  are  liable  in  the  same  manner 
as  steam  railroads  to  their  employees  for  the  negligence  of 
their  co-employees  or  fellow  servants. 

2.  But  were  this  not  so,  in  our  opinion,  the  defendant  in 
this  case  would  still  be  liable,  for  the  reason  that  it  is  a  rail- 
road corporation  organized  under  the  general  railroad  laws 
of  this  state,  with  all  the  powers  and  subject  to  all  the  liabil- 
ities of  any  other  railroad  corporation.     The  evidence  shows. 
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nd  question  that  it  was  incorporated  under  and  by  virtue 
tide  2.  c.  42,  Rev.  St.  Mo.  1889,  for  the  purpose  of  con- 
ting,  maintaining,  and  operating  a  standard  gauge  rail- 
for  public  use  in  the  carriage  of  persons  and  property, 
'to  be  constructed  from  a  point  in  the  city  of  St.  Louis 
general  southwesterly  direction  through  or  near  the 
s  of  Maplewood,  Old  Orchard,  Tuxedo  Park,  Webster 
es  and  Kirkwood  to  a  point  on  or  near  the  Meramec 
within  the  limits  of  St.  Louis  county. "  It  further  ap- 
that  by  virtue  of  its  charter  it  exercised  the  right  of 
snt  domain  in  condemning  a  right  of  way  under  and  by 
;  of  the  powers  conferred  upon  steam  railroads  in  this 
There  was  also  evidence  that  it  carried  express  and 
nited  States  mails  between  St.  Louis  and  Kirkwood. 
rue  that  the  motive  power  employed  by  defendant  is 
icity,  but  all  the  cases  agree  that  the  motive  power  is 
determining  feature  in  distinguishing  a  street  railway 
I  general  railroad  which  carries  both  freight  and  pas- 
rs.  So  that  we  have  a  case  in  which  the  corporation  has 
d  to  take  its  charter  under  the  general  railroad  law  of 
ate,  and  has  voluntarily  placed  itself  in  the  class  of 
to  which  it  concedes  the  act  of  1897  propeily  and  nec- 
y  applies.  But  defendant  argues  that  because  it  only 
s  passengers  over  that  part  of  its  road  which  lies  along 
!  the  streets  of  St.  Louis,  and  by  express  permission  in 
eets  of  Kirkwood,  it  should  to  that  extent  be  regarded 
s  a  street  railroad,  but  we  do  not  think  its  contention  is 
e.  It  is  still  a  railroad,  notwithstanding  the  city  of 
uis  and  other  municipalities  would  not  permit  it  to  run 
ght  trains  over  their  streets.  These  cities  are  empow- 
er the  Constitution  and  general  laws  to  exclude  it  from 
streets;  and,  if  it  has  entered  into  conventions  with 
vhereby  it  denies  itself  in  those  localities  the  right  to 
freight  on  condition  that  it  may  operate  cars  on  their 
for  passengers  only,  it  has  not  thereby  changed  the 
:,  which  alone  authorizes  it  to  exist  as  a  corporation, 
us  relieved  itself  of  its  obligation  to  state  laws.  It  re- 
a  railroad  corporation  operating  a  railroad  in  this  state. 
Is  within  both  the  language  and  spirit  of  the  act  of  1897. 
be  that,  if  this  accident  and  injury  had  occurred  to 
fi  on  defendant's  line  out  in  St.  Louis  county,  defend- 
uld  be  heard  to  say,  under  its  charter,  that  it  was  not  a 
d,  within  the  meaning  of  the  act  of  1897?  Assuredly 
But  it  would  in  that  case  still  be  the  same  railroad  that 
to  and  delivers  its  passengers  in  the  city  of  St.  Louis. 
le  corporation,  and  operating  one  railroad,  and  it  is 
)ject  to  a  different  liability  in  the  city  from  what  it  is 
country.  In  our  opinion,  it  is  clearly  within  the  pro- 
of the  act  of  1897,  and  the  circuit  court  erred  in  hold- 
erwise.  It  is  said,  however,  the  liability  is  not  imposed 
ilroad  corporations  because  railroad  corporations,  but 
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on  concerns  that  own  and  operate  railroads/'  and  that  there- 
fore the  charter  of  this  defendant  does  not  determine  its  lia* 
bility.  But  how  can  that  affect  the  defendant's  liability, 
when  it  is  confessedly  both  a  ''railroad  corporation/'  to  which 
this  act,  in  terms,  applies,  and  at  the  same  time  owns  and  is 
operating  a  railroad,  by  every  test  known  to  the  law?  We 
fully  ag:ree  that  the  servant  who  can  avail  himself  of  the  pro- 
tection of  this  statute  must  be  one  engag:ed  in  the  work  of 
operating  such  road.  In  Callahan  v.  Merchants'  Bridge  Ter- 
minal Company  Railroad  (decided  at  this  term  by  the  court 
in  banc)  71  S.  W.  208,  we  held  that  this  right  was  not  lim- 
ited to  those  who  are  engaged  in  running  trains,  but  extends 
to  those  employees,  also,  whose  work  is  directly  essential  to 
enable  trains  to  run ;  and  in  so  doing  we  were  fully  supported 
by  the  decisions  of  the  Supreme  Court  of  Kansas  in  R.  Co.  v. 
Pontius,  52  Kan.  264,  34  Pac.  739,  and  of  the  Supreme  Court  of 
the  United  States  affirming  that  view.  Chicago,  K.  & 
W.  R.  Co.  v.  Pontius,  157  U.  S.  209,  15  Sup.  Ct.  58$. 
39  L.  Ed.  675;  Stubbs  v.  R.  R.,  8q  Mo.  App.  192.  It 
may  be  well  to  note  that  the  Supreme  Court  of  the  United 
States,  in  enumerating  the  grounds  upon  which  it  sus- 
tained the  Kansas  law,  noted  that  it  applied  ''to  all  rail- 
road corporations,  without  distinction,"  and  so  does  the  act 
of  1897.  So  that  we  have  not  a  case  where  some  corporation 
other  than  a  railroad  or  some  person  is  operating  a  railroad, 
but  we  have  a  case  within  the  exact  language  of  the  act,  to 
wit,  "a  railroad  corporation  owning  and  operating  a  railroad 
in  this  state,"  and  the  servant  who  is  suing  was  a  servant  en- 
gaged in  operating  such  railroad,  and  was  hurt  by  another  serv- 
ant engaged  in  operating  the  said  railroad;  and  the  question 
is,  shall  the  act  of  the  Legislature,  made  for  identically  such 
a  case,  be  enforced,  or  shall  we  turn  the  plaintiff  out  of  court 
simply  because  the  car  which  said  employees  were  operating 
was  not  operated  by  steam,  and  was  not  one  of  a  long  train,  or 
that  said  railroad  company  was  permitted  to  run  only  passen- 
ger cars  in  the  streets  of  St.  Louis  and  Kirkwood  by  the  ordi- 
nances of  said  cities,  the  right  having  been  conferred  on  said 
municipalities  by  our  Constitution  and  General  Statutes  to 
allow  said  company  to  run  its  trains  within  the  corporate  lim- 
its, or  to  deny  it  that  right?  In  the  case  supposed  of  the 
Suburban  car  crushed  against  the  car  on  which  plaintiff  was 
employed,  we  have  no  doubt  whatever  that  the  conductor  of 
the  Suburban  car  could  recover  against  the  defendant  for  the 
negligent  act  of  its  servant;  and  we  also  agree,  as  already 
said,  that  the  Suburban  or  any  other  street  railway  company, 
under  the  unrestricted  terms  of  this  act,  is  a  railroad,  and  lia- 
ble to  one  of  its  servants  who  is  injured  in  the  operation  of 
its  road  by  another  servant  of  said  company.  In  our  opinion, 
the  judgment  should  be  reversed,  and  the  cause  remanded  for 
a  new  trial  in  accordance  with  the  view^  we  have  expressed. 

BRACE  and  BURGESS,  JJ.,  concur  in  my  views. 
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r  and  Servant— Fellow  Servants— Railroad  Employees  under 
bio  Statute. 

er  the  second  clause  of  section  3  of  Act  Ohio  April  2, 1890  (87 
waws,  p.  ISO),  which  provides  that  every  person  in  the  employ  of 
oad  company  '^having*  charge  or  control  of  employees  in  any  sep- 
branch  or  department  shall  be  held  to  be  the  superior  and  not 

servant  of  employees  in  any  other  branch  or  department  who 
Qo  power  to  direct  or  control  in  the  branch  or  department  in 

they  are  employed,"  as  such  provision  has  l>een  construed  by 
preme  court  of  the  state,  an  engineer,  although  having  control  of 
single  employee,  may  be  the  constructive  superior  of  a  fireman  in 
rent  branch  of  the  service. 

-Separate  Branches  of  Service.* 

lin  the  meaning  of  such  provision  as  construed  by  the  supreme 
>f  Ohio,  two  switch  crews  handling  different  trains  in  the  same 
re  engaged  in  separate  branches  or  departments  of  the  service. 

-Contributory  Negligence  of  Servant — Violation  of  Rules.f 
le  violation  by  a  railroad  employee  of  a  reasonable  rule  made  by 
npany  for  the  government  of  employees  in  the  discharge  of  theii; 
and  of  which  he  has  knowledge,  causes  or  contributes  to  his 
,  he  is  guilty  of  contributory  negligence,  as  matter  of  law,  which 
s  the  right  to  hold  the  master  liable  for  such  injury. 

-Railroad  Firemen. 

petition  in  an  action  against  a  railroad  company  to  recover  for 
ith  Of  a  fireman  on  a  switch  engine  who  was  killed  in  a  collision 
□other  switch  engine  alleged  that  at  the  time  of  collision  the 
ed  was  standing  on  the  front  of  his  engfine,  engaged  in  cleaning 
niber,  which  was  below  the  headlight ;  and  the  evidence  tended 
sort  such  allegation.  A  rule  of  the  company  provided  that  fire- 
ust  **attend  to  the  fires  of  the  locomotives  when  on  the  road, 
taking  water  and  oiling  the  machinery  ;  assist  the  engineman  in 
ng  for  signals  and  obstructions  ;  clean  and  polish  their  locomo- 
t  the  end  of  each  trip  ;  and  assist  in  making  repairs  when  neces- 

The  engine  was  engaged  in  switching,  having  cars  coupled  in 
3f  it,  and  was  moving  backward  slowly,  when  it  met  another 
ing  train  backing  in  the  opposite  direction  :  hfidf  that  the  court 
n  refusing  to  instruct  the  jury  that  there  could  be  no  recovery  if 
eased  voluntarily  violated  the  rule  requiring  him  to  assist  the  engi- 

watching  for  signals  and  obstructions,  and  but  for  such  viola- 
:  would  not  have  been  injured,  and  in  leaving  it  to  the  jury  to 
ine  whether  the  violation  of  the  rule,  if  proved,  constituted 
snce. 

Riding  in  Dangerous  Place. 

deceased  was  also  guilty  of  contributory  negligence,  under  the 
ce  and  allegations  of  the  petition,  which  defeated  the  right  of  re- 
.  irrespective  of  the  rule,  in  that  he  left  his  proper  place  in  the 
ithout  necessity,  and  placed  himself  in  a  position  of  obvious  dan- 
lile  the  engine  was  in  motion  ;  it  f  urt];ier  appearing  that  he  would 
/e  been  iniured  if  he  had  remained  in  the  cab. 

to  the  di£Perent  department  limitation  of  the  fellow-servant  rule, 
e  appended  to  Louisville  &  N.  R.  Co.  v.  Stuber  (C.  C.  A.),  22 
Eng.  R.  Cas.,  N.  S.,840. 

notes  appended  to  Galveston,  etc.,  Ry.  Co.  v,  Adams  (Tex.),  20 

Eng,  R.  Cas.,  N.  S.,  274. 
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Contributory  Negligence. 

One  may  be  guilty  of  contributory  negligence  in  failing  to  anticipate 
and  act  upon  the  contingency  of  another's  negligence. 

Evidence— Presumption  from  Failure  to  Call  Witness. 

It  was  error  to  instruct  that  an  inference  unfavorable  to  a  party  to 
a  civil  suit  might  be  drawn  from  his  failure  to  place  on  the  ataad  a 
witness  who  was  present  in  court  in  obedience  to  a  subpoena  iaaaed  by 
the  other  party,  and  equally  accessible  to  t>oth. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Ohio. 

This  is  an  action  by  the  defendant  in  error  against  the 
plaintif!  in  error  to  recover  damages  for  the  wrongful  death  of 
her  intestate,  in  which  she  obtained  judgment  for  the  sum 
of  $4,000.     The  accident  by  which  the  decedent  lost   his  life 
happened  on  the  morning  of  December  17,    1897,  after  day- 
light.    It  was  a  collision  between  two  trains  which  were  being 
switched  in  the  yard  of  the  plaintiff  in  error  at   Niles,  Ohio, 
by  two  switching  crews.     In  that  yard  there  are  two  main 
tracks,  extending  through  it  east  and  west.     The  north  track 
is  used  by  through  trains  going  west,  and  the  south  one  by 
such  trains  going  east.     The  depot  is  located  north  of  both  of 
«them.     The  collision   occurred   on  the  north  or  west-bound 
track,  a  short  distance  west  of  the  depot.     The  easterly  one 
of  the  two  trains  was  composed  of  a  yard  engine,  at  its  west- 
ern end,  headed  eastward,  and  without  a  pilot  or  cowcatcher, 
and  10  or  II  freight  cars;  that  next  to  the  engine  being  an 
empty  gondola.     It  was  proceeding  west  slowly,  and  had  about 
come  to  a  stop.     It  had  come  in  upon  that  track  from  a  side 
track  to  the  north  of  it,  and  had   not  yet  cleared  the  switch; 
and  the  purpose  was  for  it,  as  soon  as  it  had  done  so,  to 
proceed  eastwardly.     The  westerly  train  was  composed  of  a 
yard  engine  and  8  freight  cars.     The  engine  was  at  its  western 
end,  headed  eastward.     The  car  next  to  the  engine  and  that 
on  the  end  were  box  cars;  and  those  between,  gondolas, — all 
loaded  with  coal.     It  was  proceeding  eastwardly  at  a  much 
higher  rate  of  speed  than  the  other.     It  had  come  in  upon 
that  track  from  the  south  or  east-bound  track  by  means  of  a 
cross-over  between  the  two,  the  western  end  of  which  con- 
nected with  the  former  just  west  of  where  the  westerly  train 
was  about  to  come  to  a  stop,  and   upon  the  south  or  east- 
bound  track  from  the  New  Lisbon  branch  of  the  plaintiff  in 
error,  east  of  the  depot.     As  it  passed  the  depot  it  also  passed 
the  other  train,  going  in  the  same  direction  at  a  slower  rate 
of  speed ;  and  its  conductor  left  it,  to  enter  the  depot.    The 
decedent  was  the  fireman  on  the  engine  in  the  easterly  train, 
and  at  the  time  of  the  collision  was  at  the  front  end  thereof, 
upon  the  pilot,  or  bunting  beam,  or  head  bar,  as  it  is  variously 
termed,  in  front  of  the  boiler,  engaged  in  cleaning  the  num- 
ber of  the  engine,  located  just  below  the  headlight.    The 
effect  of  the  collision  between  the  two  trains  was  to  cause  a 
collision  between  decedent's  engine  and  the  empty  gondola 
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t  to  it,  and,  by  reason  thereof,  to  force  the  body  of  the 
sr  up  against  the  head  of  the  former,  catching  decedent 
veen  them,  and,  as  it  seems,  killing  him  instantaneously. 

ground  upon  which  it  was  claimed  that  the  plaintiff  in 
r  was  liable  in  damagres  for  the  death  of  decedent,  thus 
;ed,  was  that  the  collision  between  the  two  trains  was  due 
le  negligence  of  the  engineer  of  the  westerly  train,  named 
'ker,  in  proceeding  eastwardly  on  the  north  or  west-bound 
k,  with  knowledge  that  decedent's  train  was  thereon  and 
the  right  of  way,  at  a  high  rate  of  speed,  without  orders 
)  do,  without  keeping  a  proper  lookout,  and  without  giv- 
vaming  of  the  approach  of  his  train  by  bell  or  whistle. 
IS  not  seriously  contended  that  Bowker  had  not  been 
[gent,  and  there  can  be  no  doubt  but  that  he  was.  The 
itifi  in  error  sought  to  defeat  the  recovery  upon  two 
nds:  One  was  that  Bowker  was  the  fellow  servant  of  the 
lent;  and  the  other,  that  decedent  was  guilty  of  contrib- 
j  negligence.  In  support  of  the  latter  contention,  it 
ed  that  amongst  the  rules  of  the  plaintifi  in  error,  which 
dent  knew  and  had  agreed  to  be  governed  by,  was  one  in 
5  words:  "They  [firemen]  must  report  for  duty  at  the 
inted  time;  attend  to  the  fires  of  the  locomotives  when 
le  road,  and  to  taking  water  and  oiling  the  machinery; 
:theengineman  in  watching  for  signals  and  obstructions; 

and  polish  their  locomotives  at  the  end  of  each  trip; 
ssist  in  making  repairs  when  necessary.'' 

m  H.  Clarke,  for  plaintiff  in  error. 

McNamara  and  George  F.  Arrel,  for  defendant  in  error. 

fore  LURTON  and  SEVERENS,  Circuit  Judges,  and 
HRAN,  District  Judge. 

CHRAN,  District  Judge,  after  making  the  foregoing 
nent,  delivered  the  opinion  of  the  court, 
rhe  plaintiff  in  error  requested  the  lower  court  to  give 
J  jury  two  instructions,  in  these  words: 
3.  I.  The  court  says  to  you,  as  a  matter  of  law,  that, 
the  evidence  introduced  upon  this  trial,  the  plaintifi*s 
ent,  Thomas  Kane,  a  fireman  upon  one  engine  and  with 
ain  crew,  was,  at  the  time  of  the  accident  complained 
his  case,  a  fellow  servant  with  Bowker,  the  engineer  of 
sr  engine,  with  another  train  crew,  whose  negligence, 
laimed  in  this  case,  was  the  proximate  cause  of  the  acci- 
esulting  in  Kane's  death,  and  that  therefore  the  plaintiff 
t  recover  in  this  case,  and  you  should  return  a  verdict 
^r  of  the  defendant  railroad  company." 
I.  lo.  The  court  instructs  you  that  the  plaintiff  cannot 
it  led  to  recover  in  this  case  unless  you  shall  find  from 
.^idence  introduced  in  this  trial  that  the  engineer, 
5r,  had  charge  or  control  of  other  employees  of  the 
ny ;  and,  if  you  conclude  that  the  plaintifi  has  failed 
iv  that  fact  by  a  preponderance   of  the  evidence,  she 
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cannot  recover  in  this  case,  and  you  should  return  a  verdict  in 
favor  of  the  defendant  railroad." 

It  refused  to  g:ive  either  one  of  these  instructions,  and,  on 
the  contrary,  instructed  the  jury  that  Bowker  was  not  the  fel- 
low servant  of  the  decedent.  The  refusal  to  give  these  in* 
structions  was  duly  excepted  to,  and  has  been  assigned  as 
error.  The  lower  court  so  acted  because  it  was  of  the  opinion 
that  the  second  clause  of  the  third  section  of  an  act  of  the 
legislature  of  Ohio  passed  April  2,  1890  (87  Ohio  Laws,  p. 
150),  as  construed  by  the  supreme  court  of  Ohio  in  the  case  of 
Railroad  Go.  v.  Margrat,  51  Ohio  St.  130,  37  N.  E.  11,  ap- 
plied to  this  case*     That  section  is  in  these  words: 

''That  in  all  actions  against  the  railroad  company  for  per- 
sonal injury  to  or  death  resulting  from  personal  injury  of  any 
person,  while  in  the  employ  of  such  company,  arising  from 
the  negligence  of  such  company  or  any  of  its  officers  or  em- 
ployees, it  shall  be  held,  in  addition  to  the  liability  now 
existing  by  law,  that  every  person  in  the  employ  of  such  com- 
pany, actually  having  power  or  authority  to  direct  or  control 
any  other  employee  of  such  company,  is  not  the  fellow-serv- 
ant, but  superior  of  such  other  employee;  also,  that  every 
person  in  the  employ  of  such  company  having  charge  or  con- 
trol of  employees  in  any  separate  branch  or  department  shall  be 
held  to  be  the  superior  and  not  fellow-servant  of  employees  in 
any  other  branch  or  department  who  have  no  power  to  direct 
or  control  in  the  branch  ot  department  in  which  they  are  em- 
ployed.'* 

The  syllabus  of  the  Margrat  Case,  which  was  prepared  by 
the  court,  and  expresses  the  law  thereof,  is  in  these  words: 

''(i)  An  engineer  in  charge  of  a  locomotive  on  one  train  of 
cars  of  a  railroad  company  is  in  a  branch  or  department  of  its 
service  separate  from  that  of  a  btakeman  on  another  train  of 
the  same  company,  within  the  meaning  of  the  terms  'separate 
branch  or  department,*  as  those  terms  are  employed  in  sec- 
tion 3  of  the  act  of  April  2,  1890  (87  Ohio  Laws,  p.  150). 

"(2)  An  engineer  in  charge  of  a  locomotive,  who  has  au- 
thority to  direct  or  control  a  fireman  serving  on  the  same 
locomotive,  is  a  superior  within  the  meaning  of  the  above- 
named  section. 

"(3)  Whether  an  engineer  or  other  employee  of  a  raikoad 
company  has  authority  to  direct  or  control  other  employees 
of  the  same  company  is  a  question  of  fact  to  be  determined 
in  each  case.  This  may  be  done,  however,  either  by  proof 
of  express  authority,  or  by  showing  the  exercise  of  such  au- 
thority to  be  customary,  or  according  to  the  usual  course  of 
conducting  the  business  of  the.  particular  company  interested, 
or  of  railroads  generally." 

In  the  opinion.  Judge  Bradbury  presents  the  reasoning 
upon  which  these  conclusions  were  founded,  in  these 
words : 

"The  relation  of  superior  and  subordinate,  however,  did 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        427 

Erie  R.  Co.  v,  Kane 

actually  exist  between  Margrat  and  the  engineer  by  whose 
igence  he  was  injured ;  for,  as  we  have  seen,  the  latter  had 
.uthority  to  command  or  direct  the  former  in  discharging 
luties.  But  the  statute,  we  think,  declares  that  relation 
sist,  as  matter  of  law,  for  the  purpose  of  charging  the 
pany,  if  the  engineer  was  the  superior  of — that  is,  was 
iorized  to  command  or  direct — any  co-employee  whatever, 
Margrat  was  without  such  authority.  They  must  have 
I  in  'separate'  branches  or  departments  of  the  company's 
ice,  for  the  section  so  declares.  The  section,  however, 
es  no  attempt  to  define  the  terms  'departments'  and 
aches,'  but  these  terms  should  not  be  limited  so  as  to  em- 
e  merely  those  large  divisions  created  for  convenience  in 
inistering  the  affairs  of  the  company.  On  the  contrary,  it 
Dre  reasonable  to  suppose  that  they  relate  to  those  mi- 
ones  which  concern  the  daily  duties  of  the  employees, 
se  terms  are  general  and  comprehensive,  but,  as  the  legis- 
e  discloses  no  purpose,  in  this  connection,  to  regulate 
nternal  affairs  of  a  railway  company,  it  should  not  be 
amed  to  refer  to  divisions  of  its  business  made  for  its  own 
;  and,  if  not  to  such  divisions,  what  divisions  could  it 
3,  but  those  which  divide  up  the  employees  while  in 
il  service?  The  section  expressly  declares  a  purpose  to 
•ge  the  remedy  of  the  employees  for  accidents  occurring 
e  course  of  their  employment.  This  declaration  empha- 
the  presumption  that  the  terms  under  consideration 
Id  be  construed  as  referring  to  conditions  affecting  them, 
IT  than  to  those  which  are  established  by  the  company 
ts  own  purposes.  Without  pursuing  the  matter  further, 
old  that,  under  the  section  of  the  statute  under  consider-i- 
1,  an  engineer  on  one  train  is  in  a  separate  branch  of  the 
3any's  service  from  that  of  a  brakeman  of  another  train 
aging  to  the  same  company." 

le  facts  of  the  case  were  these:  The  train  to  which  the 
itiff  brakeman  belonged  was  being  coupled  to  two  cars 
e  yard  of  the  railroad  company  at  Deshler,  Ohio.  Whilst 
^as  proceeding  along  a  parallel  track  to  reach  the  place 
upling,  he  was  negligently  run  into  by  a  locomotive 
led  by  an  engineer  and  fireman.  Whether  the  plaintiff's 
had  come  in  off  the  road,  and  it  was  the  intention  for  it, 
the  coupling  was  made,  to  proceed  on  its  journey,  or  it 
1  train  in  charge  of  a  switching  crew,  and  being  switched 
e  yard,  does  not  clearly  appear.  It  is  stated,  however, 
it  was  part  of  plaintiff's  duties  to  help  switch  cars  in  de- 
mt's  yard  at  Deshler.  Nor  does  it  clearly  appear  that 
Dcomotive  which  ran  plaintiff  down  belonged  to  the  yard, 
d  connection  with  any  other  cars. 

unsel  for  plaintiff  in  error  contend  that  the  second  clause 
d  statutory  provision  does  not  apply  to  this  case,  for  twd 
ms:  One  is  that  the  employee  who  is  thereby  made  the 
ructive  superior,  and  hence  not  fellow  servant,  of  certain 
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other  employees,  is  one  who  is  the  actual  superior  of  more 
than  a  single  employee,  and  in  this  case  Bowker  was  the 
actual  superior  of  but  a  single  employee,  to  wit,  his  fireman. 
The  ground  upon  which  they  base  this  construction  of  the 
clause  is  in  the  use  therein  of  the  plural  word '^ employees." 
And  it  was  in  view  thereof  that  instruction  No.  lo  was  asked. 
This  construction  is  undoubtedly  too  narrow,  but,  whether  so 
or  not,  there  can  be  no  question  but  that  the  Margrat  Case 
has  settled  that  the  clause  may  apply  to  an  actual  superior  of 
a  single  employee.  For  in  that  case  the  engineer  who  was 
adjudged  not  to  be  the  fellow  servant  of  the  injured  brakeman 
was  the  actual  superior  of  a  single  employee,  to  wit,  his  fire- 
man.    Hence  that  instruction  was  properly  refused. 

The  other  reason  assigned  for  the  nonapplicabilitv  of  said 
clause  to  this  case  is  that  Bowker  and  decedent  were  not  in 
separate  branches  or  departments,  within  the  meaning 
thereof,  but  in  the  same  branch  or  department,  to  wit.  the 
yard.  And  it  was  in  view  of  this  construction  that  instruc- 
tion No.  I  was  asked.  The  Margrat  Case  is  against  this  con- 
struction, also.  Counsel  for  plaintiff  in  error  suggest  that  it 
is  not,  because  it  had  relation  to  two  trains  out  on  the  road, 
and  not  to  two  trains  in  a  yard  being  handled  by  two  switch- 
ing crews,  as  here.  The  position  is  that  in  such  a  case  the 
consociation  between  the  two  crews  is  so  much  greater  than 
in  the  case  of  two  road  trains  that  they  should  be  held  to  be 
not  in  separate  branches  or  departments,  but  in  the  same 
branch  or  department.  But  it  appears  from  the  facts  of  the 
case  that  the  accident  involved  therein  happened  in  the 
yard  of  the  railroad  company  at  Deshler,  Ohio,  and  the  prob- 
ability is  that  the  two  trains  were  being  handled  by  two  yard 
crews,  or  at  least  two  crews  whose  duty  it  was  to  do  yard 
service.  This,  though,  is  not  entirely  clear.  The  matter, 
however,  is  put  beyond  question  by  the  decision  of  the 
supreme  court  of  Ohio  in  the  case  of  Railway  Co.  v.  Manger, 
6i  N.  E.  1 147,  rendered  May  2i,  1901,  without  opinion,  the 
record  in  which  has  been  furnished  us  by  counsel  for  defend- 
ant in  error.  These  two  trains  were  being  handled  by  two 
switching  crews  in  the  yard  of  the  railroad  company  at  Ashta- 
bula, Ohio,  and  the  brakeman  on  one  was  injured  through  the 
negligence  of  the  conductor  in  charge  of  the  other.  The  plain- 
tiff recovered  in  the  lower  court,  and  that  judgment  was  affirmed 
by  the  supreme  court.  The  trial  court  was  requested  by  the 
defendant  to  instruct  the  jury  that  *Hhe  two  crews  and  all  the 
members  thereof  were  engaged  and  consociated  in  the  same 
department  and  branch  of  duty,  work,  and  line  of  employ- 
ment, and  that  each  member  of  the  one  crew  was  the  fellow 
servant  of  each  member  of  the  other  crew.''  It  refused  to 
so  instruct  the  jury,  and  charged  them  that  the  two  trains 
''were  separate  branches  of  the  executive  force"of  the  rail- 
way company. 

There  is,  however,  another  possible  view  of  the  clause  in 
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tion,  which  has  not  been  suggested,  but  which,  if  a  true 
may  render  it  inapplicable  to  this  case.  It  is  that  the 
i\  superior  to  whom  it  applies,  and  whom  it  makes  the 
tructive  superior,  and  hence  not  fellow  servant,  of  certain 
oyees  of  whom  he  is  not  the  actual  superior,  is  one  who 
e  actual  superior  of  all  the  employees  other  than  himself 
e  branch  or  department  to  which  he  belongs,  and  hence 
lead  of  that  branch  or  department.  Reasons  for  such  a 
may  be  found  in  the  contrast  between  the  language  used 
e  two  clauses  of  the  statute  in  describing  the  actual  supe-* 
:o  which  they  respectively  apply,  that  in  the  first  apply- 

0  an  actual  superior  of  one  or  more  employees,  without 
ence  to  the  question  as  to  whether  they  are  all  the  em-* 
!es,  other  than  himself,  in  the  branch  or  department  to 
li  he  belongs;  in  the  description  of  the  employees  covered 
e  actual  superiority  of  the  actual  superior  to  whom  the 
id  clause  applies,  as  having  relation  to  a  separate  branch 
partment ;  in  the  effect  of  the  insertion  of  the  definite  arti- 
'the,"  before  the  word  ** employees,"  in  said  clause;  in 
mission  to  make  the  constructive  superiority  cover  em* 
!es  in  the  same  branch  or  department,  not  covered  by  the 

1  superiority;  and  in  the  probability  that  the  origin  of 
tatute  was  to  change  the  law  as  adjudged  in  the  case  of 
oad  Co.  v.  Devinney,  17  Ohio  St.  198,  where  it  was  held 
:he  conductor  of  one  train  was  the  fellow  servant  of  a 
tman  on  another  train.  According  to  such  a  view  of 
:atute,  it  may  apply  to  an  actual  superior  of  a  single  em-> 
e,  provided  such  single  employee  is  the  only  employee 
than  himself  in  the  branch  or  department  to  which  the 
1  superior  belongs.  In  such  a  case  the  plural  word, 
loyees,"  would  apply  to  him,  for,  though  but  one,  he 
sents  the  whole.     And  it  may  be  claimed  that  this  view 

statute  is  not  foreclosed  by  the  decisions  in  the  Mar- 
nd  Munger  Cases.  Certainly  not  by  the  latter,  because 
the  actual  superior,  who  was  held  not  to  be  the  fellow 
it  of  the  injured  brakeman,  was  the  conductor  of  the 
train,  who  had  charge  of  all  the  employees  on  it,  and 
was  the  head  of  that  branch  or  department.  In  the 
at  Case  the  effect  of  the  decision  was  that  the  engi-* 
if  an  engine  running  light  is  an  actual  superior,  within 
iuse  in  question.  This  is  hardly  a  decision  that  the 
;er  on  an  engine  in  a  train  in  charge  of  a  conductor  is 
m  actual  superior,  either  because  said  clause  is  not 
i  to  an  actual  superior  who  is  the  head  of  the  branch  or 
ment  to  which  he  belongs,  or  because  an  engine  in  such 
lition  is  a  separate  branch  or  department  by  itself, 
is.  though,  language  used  in  the  syllabus  and  opinion 
lay  be  construed  to  mean  that  an  engineer,  even  in  such 

is  within  the  clause.  But  to  this  it  may  be  said,  as 
id  by  Judge  Taft  in  Narraniore  v.  Railway  Co.,  37  C. 
505,    96  Fed.  298,  305,  17  Am.  &   Eng.  R.  Cas.,  N.  S., 
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502,  48  L.  R.  a.  68,  ''The  syllabus  and  opinion  are,  of  conrse, 
to  be  restrained  to  the  facts/' 

But  we  will  not  determine  in  this  case  whether  this  view  of 
the  clause  in  question  is  the  correct  one,  or  the  effect  upon  it 
of  the  decision  in  the  Margrat  Case.  It  appears  from  the 
facts  herein  that  the  conductor  was  not  on  Bowker's  train  at 
the  time  of  the  collision,  having  left  it  as  it  went  east  on  the 
south  track  past  the  depot,  and  entered  the  depot.  Owing 
to  this  fact,  it  is  possible  that,  according  to  the  usages  or  rules 
of  the  railroad  company,  Bowker,  as  engineer,  acquired 
charge  of  the  train  and  all  employees  on  it,  pro  tempore,  just 
as  in  the  case  of  Railway  Co.  v.  Howe,  3  C.  C.  A.  121,  52 
Fed.  362,  upon  the  breaking  of  a  freight  train  in  two,  accord- 
ing to  the  rules  of  the  railroad  company,  the  engineer  be- 
came conductor,  pro  tempore,  of  the  forward  part  of  the  train, 
and  hence  was  an  actual  superior,  within  the  meaning  of  said 
clause,  even  according  to  said  view.  The  evidence,  however, 
did  not  disclose,  whether  there  was  any  such  usage  or  rule.  Be- 
sides, as  hereinafter  set  forth,  the  decedent,  Kane,  was 
guilty  of  such  contributory  negligence  as  to  preclude  any 
right  of  recovery  for  his  death.  In  view  of  these  considera- 
tions, we  do  not  deem  it  necessary  to  dispose  of  those  ques- 
tions herein,  or  to  pass  upon  the  further  question,  dependent 
upon  them,  as  to  whether  instruction  No.  i  should  have 
been  given.  We  have,  however,  felt  it  incumbent  upon  us  to 
direct  attention  to  this  alleged  error,  and  the  questions  upon 
which  it  depends,  so  as  to  avoid  any  misconstruction  as  to 
the  bearing  of  this  case  upon  the  applicability  of  said  clause 
to  an  engineer  on  an  engine  in  a  train  of  which  he  is  not  in 
charge. 

2.  The  plainti£f  in  error  requested  the  lower  court  to  give 
to  the  jury  the  following  instruction,  to  wit: 

''No.  6.  The  court  charges  you  that  if  plaintiff's  decedent, 
Kane,  for  the  purpose  of  cleaning  his  engine  at  the  time 
when  he  was  not  required  by  the  company  to  clean  it, 
voluntarily  violated  the  rule  of  the  defendant  company  requir- 
ing him  to  assist  the  engineer  in  watching  for  signals  and  ob- 
structions, and  if  you  also  find  that,  but  for  such  violation  of 
the  rule  of  the  company,  he  would  not  have  been  injured, 
the  plaintiff  cannot  recover  in  this  case,  and  you  should  re- 
turn  a  verdict  in  favor  of  the  defendant  railroad  company.** 

This  it  refused  to  do.  Its  ruling  was  duly  excepted  to,  and  is 
assigned  as  error. 

This  court,  in  the  case  of  Railway  Co.  v.  Craig,  19  C.  C. 
A.  631,  73  Fed.  642,— Id.,  25  C.  C.  A.  585,  80  Fed.  488,— which 
was  twice  before  it  on  writ  of  error,  had  occasion  to  consider 
and  determine  the  effect,  on  the  right  of  a  servant  to  recover 
for  an  injury  sustained  by  him  whilst  engaged  in  the  master's 
business,  of  the  fact  that  at  the  time  of  his  injury  he  was 
violating  a  rule  prescribed  by  the  master  for  the  transaction  of 
his  business.     The  particular  rule  which  it  was  claimed  had 
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violated  in  that  case  was  one  prohibiting  employees  from 
ng  between  cars,  whilst  in  motion,  to  uncouple  them. 
e  first  hearing  the  question  involved  was  as  to  whether 
leged  violation  could  be  said  to  have  caused  or  con- 
ed to  the  injury.  On  the  second,  two  questions  were 
'ed :  One  was  whether  the  rule  had  been  abrogated  by  an 
lal  disregard  thereof  to  the  knowledge  of  the  master's 
ntendent;  the  other,  whether  the  violation  of  the  rule, 
I  of  itself,  if  it  caused  or  contributed  to  the  injury,  was 
ent  to  defeat  the  sei'vant's  right  to  recover.  The  lower 
on  the  second  trial,  had  instructed  the  jury  as  to  this 
question  in  these  words: 

I  might  violate  the  rule  itself,  strictly  construed,  and  not 
^ligent;  that  is,  the  rule  providing  that  no  one  should 
a  between  cars  while  in  motion.  He  might  violate  that 
Y  stepping  in  between  cars  when  going  at  the  rate  of  two 
an  hour,  under  such  circumstances  that  it  would  be  a 
on  of  the  rule,  and  yet  not  be  negligence." 
bad  refused  to  give  this  charge : 

tat  if  Craig  violated  the  rules,  and  their  observance  would 
prevented  the  injury,  or  if  he  had  observed  the  rules  the 
would  not  have  occurred,  then  he  is  not  entitled*'to  re- 


i  f 


se  rulings  this  court  held  to  be  erroneous.  In 
ring  the  opinion  of  the  court  on  this  point.  Judge 
:  said: 

may  be  well,  in  considering  the  separate  parts  of  the 
paragraph,  to  refer  to  certain  rules  now  well  settled, 
I  longer  the  subject  of  question.  It  is,  for  example, 
ized  that  a  duty  rests  upon  a  railroad  company,  in  the 
Lon  of  a  complex  and  dangerous  business,  to  make 
nd  regulations  for  the  government  of  its  servants  and 
>rees.  Railroad  Co.  v.  Camp,  31  U.  S.  App.  213,  13  C. 
533f  65  Fed.  952;  Railway  Co.  v.  Dye,  16  C.  C.  A.  604, 
.  24;  Wood,  Mast.  &  S.  403;  3  Wood,  R.  R.  382;  Reagan 
way  Co.,  93  Mo.  ^48,  6  S.  W.  371,  3  Am.  St.  Rep.  542. 
company  being  under  a  duty  to  make  reasonable  rules, 
s  hardly  to  be  said  that  there  no  longer  exists  any 
m  of  its  right  and  power  to  do  so,  and  that  a  servant 
ing  employment  with  knowledge  of  such  rules,  and 
illy  when  his  attention  is  directed  thereto,  is  under 
ion  to  fully  conform  to  such  rules  when  and  so  long 
are  really  maintained  in  force,  and  that  a  servant  or  em- 
failing  or  refusing  to  observe  such  rules  takes  upon 
f  the  risk  of  the  consequences  of  such  disobedience, 
as  matter  of  law,  guilty  of  negligence  which  defeats  his 
>  hold  the  master  liable  for  an  injury  of  which  such 
nee  is  tbe  proximate  cause.  Russell  v.  Railroad  Co. 
47  Fed.  204 ;  Brooks  v.  Railroad  Co.  (C.  C. )  47  Fed. 
lailroad  Co.  v.  Reesman,  19  U.  S.  App.  596,  9  C.  C.  A. 
Fed.    370;  Railway  Co.   v.   Dye,  16  C.  C.   A.  604,   70 
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Fed.  24;  Railroad  Co.  v.  Finley,  25  U.  S.  App.  16,  12  C.  C. 
A.  595,  63  Fed.  228;  Gleason  V.  Railway  Co.,  19  C.  C.  A. 
636.  73  Fed.  647,  43  U.  S.  App.  loi;  Railway  Co.  v.  Wilson,. 
88  Tenn.  316,  12  S.W.  720;  Railroad  v.  Reagan,  Q6Tenn.  128^ 
33  S.  W.  1050.  If  negligence  of  the  servant  in  violating  a  rea- 
sonable  rule  is  either  the  sole  proximate  cause  of  an  injury, 
or  if,  without  being  the  sole  proximate  cause,  the  servant*^ 
negligence  concur  with  that  of  the  master  in  producing  the  in- 
jury,  the  master  is  exonerated  from  liability,  and  the  servant  is 
without  remedy.  Railway  Co.  v.  Hoedling's  Adm'r,  10  U.  S. 
App.  422,  3  C.  C.  A.  429,  S3  Fed.  61 ;  Railroad  Co.  v.  Howe,. 
6  U.  S.  App.  172,  3  C.  C.  A.  121,  52  Fed.  362." 

And  again: 

''In  the  ordinary  case  of  this  character  the  questions  of  negli- 
gence  and  contributory  negligence,  as  known  to  the  common 
law,  are  questions  of  fact  for  the  jury.  In  such  a  case,  whether 
the  servant's  mode  of  performing  his  duties  is  negligent,  a& 
well  as  whether  such  negligence  is  the  proximate  cause  of  the 
injury,  are  both  questions  of  fact  to  be  submitted  to  the  jury 
under  all  the  circumstances  of  the  particular  case ;  whereas, 
in  a  case  like  this,  with  a  rule  in  force,  the  violation  of  the 
rule  by  the  servant  is,  as  a  matter  of  law,  negligence,  as  has 
often  been  declared,  and  the  only  question  left  open  and  to  be 
submitted  to  the  jury,  as  one  of  fact,  is  whether  or  not  sucb 
negligence  was  the  proximate  cause  of  the  injury,  or  concurred 
with  the  negligence  of  the  master  in  producing  the  injury. '*^ 

Such  being  the  law  as  to  the  effect  of  the  violation  of  a  rule,, 
if  its  violation  causes  or  contributes  to  the  injury  complained 
of,  it  follows  necessarily  that  if  decedent,  Kane,  at  the  time 
of  his  injury,  was  violating  that  portion  of  the  rule  of  plaintiff 
in  error  referred  to  in  the  statement  preceding  this  opinion, 
which  requires  a  fireman  to  assist  his  engineer  in  watchinsr 
for  signals  and  obstructions,  and  such  violation  caused  or  con- 
tributed to  his  injury,  his  personal  representative  was  not  en- 
titled to  recover  herein.  That  decedent  at  the  time  of  his 
injury  was  acting  in  violation  of  such  portion  of  said  rule  is 
clear.  It  is  certain  that  he  was  then  engaged  in  cleaning  the 
number  of  the  engine  on  the  front  end  of  the  boiler,  below 
the  headlight,  with  his  back  to  the  east  and  his  front  to  the 
west.  It  was  alleged  in  the  petition  that  he  bad  gone  out  on 
the  "front  of  his  engine  for  the  purpose  of  cleaning  the  num- 
ber of  said  engine,  which  number  is  just  below  the  headlight,*^ 
and  whilst  ''at  work  cleaning  the  number  of  said  engine**  the 
collision  took  place,  catching  "plaintiff's  decedent  between 
said  car  and  engine,  crushing  and  mangling  him  to  death,*'  and 
there  was  nothing  in  the  evidence  to  impugn  the  truth  of 
these  statements.  On  the  contrary,  it  all  went  to  confirm 
them.  The  engineer  on  decedent's  train  testified  that  the 
last  he  saw  of  him  was  out  on  the  running  board,  opposite 
the  bell,  with  a  piece  of  waste  in  his  hand.  A  bystander  testi- 
fied that  he  did  not  know  whether  the  gondola  "hit  him  or 
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irk  knocked  him,  but  he  fell  in  between,  and  it  ketched 
'and  that  he  ''thought  he  was  wiping  something'*;  he 
dn't  exactly  say. '  *  And  trainmen  and  bystanders  testified 
It  was  found  on  top  of  the  draft  timbers  of  the  gondola, 

the  body,  with  his  head  towards  the  engine  and  feet  from 
d  crushed  through  the  back. 

;  court,  in  its  charge  to  the  jury,  submitted  to  it  the  ques- 
vhether  decedent's  action  was  a  violation  of  that  portion 
i  rule  which  requires  firemen  to  ''clean  and  polish  their 
otives  at  the  end  of  each  trip,"  intimating  to  them  that, 

opinion,    it  was  not;  and  counsel  for  defendant   in 

earnestly    contend    the     same     thing.     The     point 

by  the  court  in  support  of  this  position  was  that 
portion  of  the  rule  has  no  application  to  fire- 
working  upon  yard  engines,  because  it  presupposes 
the  locomotives  to  which  it  does  apply  take 
and  an  engine  at  work  in  a  yard  does  not  do  this. 
>ly  this  point  is  well  taken,  and  possibly,  also,  it  is 
Each  day's  work  of  such  an  engine  may  be  regarded  as  a 
/ben  it  goes  out  to  work  being  the  beginning  of  the  trip; 
len  it  comes  in,  the  end  thereof.  But  though,  in  this 
f  the  matter,  it  may  be  properly  said  that  this  portion 
rule  has  application,  it  would  seem  that  the  object  of  it 
scure  the  cleaning  and  polishing  of  each  locomotive  at 
at  and  regular  intervals, — the  time  fixed  upon  being  the 
each  trip  it  makes, — and  not  to  prohibit  such  cleaning 
lishing  at  other  times.     As,  for  instance,  it  is  hardly  to 

that  doing  this  at  the  beginning  of  each  trip,  or  at  in- 
iate  stations,  or  on  side  tracks,  when  the  locomotive  is 
motion,  is  prohibited.  And  if  not  at  other  times  when 
motion,  so  not  at  other  times  when  in  motion.  We  are 
ire  inclined  to  the  view  taken  by  the  lower  court,  that 
nt's  action  was  not  a  violation  of  this  portion  of  the 
lough  not  for  the  same  reason,  and  we  do  not  under- 
counsel  for  plaintiff  in  error  to  be  contending  that  it 
But  it  does  not  follow  from  this  that  his  action  was 
iolation  of  that  portion  of  the  rule  which  required  him 
t  in  watching  for  signals  and  obstructions.  It  must  be 
id,  in  view  of  the  absence  of  permission  to  clean  and 
it  other  times  than  at  the  end  of  each  trip,  that  it  is 
:ion  thereof  to  be  so  doing  when  on  the  road, — certainly 
he  engine  is  in  motion.  A  fireman  is  required  by  said 
do  several  things  when  his  locomotive  is  on  the  road, 
ly,  he  is  required  to  do  that  which  will  enable  the  engine 
to  wit,  fire,  water,  and  oil;  secondarily,  that  which 
bleit  to  run  efficiently  and  without  accident, — to  watch 
als  and  obstructions.     When   not   occupied   with  the 

it  is  his  duty  to  be  doing  the  latter,  and  doing  any- 
at  interferes  with  its  performance  is  a  violation  of  that 

of  said  rule.  Nowhere  is  there  greater  necessity  for 
cient  performance  of  this  duty  than  in  a  yard,   where 

I  R— 28 
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there  is  much  more  shifting  and  making  of  couplings  and 
uncouplings,  and  more  likelihood  of  running  into  something 
— other  engines  or  cars  or  individuals — or  being  run  into. 
There  can,  therefore,  be  no  question  but  that  decedent  was  vio- 
lating this  portion  of  said  rule  at  the  time  of  his  injury.  It 
would  seem  to  be  certain,  further,  that,  even  if  to  any  extent, 
whilst  engaged  in  cleaning  the  number  of  the  engine,  he  was 
watching  for  signals  and  obstructions, — a  matter,  however,  of 
very  great  improbability,  if  not  impossibility,  and,  at  best, 
of  pure  speculation,  without  anything  in  the  facts  proven  to 
justify  an  inference  that  he  was, — he  was  not  in  his  proper 
place.  That  place  was  in  the  cab,  on  the  left-hand  side,  where 
he  could  more  readily  catch  signals  and  observe  obstructions, 
and  more  promptly  and  correctly  communicate  informa- 
tion received  to  the  engineer.  That  such  was  his 
proper  place  when  not  engaged  in  the  performance 
of  a  primary  duty  was  proven  by  decedent's  engineer, 
and  is  a  matter  of  common  knowledge.  The  require- 
ment that  he  should  be  there  when  not  so  employed,  as 
well  as  that  he  should  promptly  and  correctly  communicate 
the  information  received  to  the  engineer,  may  be  said  to  be  im- 
plied elements  in  that  portion  of  the  rule  providing  that  he 
should  assist  the  engineer  in  watching  for  signals  and  ob- 
structions. But  whether  so  or  not,  it  was  his  duty  to  perform 
the  duty  so  required  from  that  vantage  point.  This  he  was 
not  doing  at  the  time  of  the  collision.  And,  in  addition  to 
this,  irrespective  of  the  question  as  to  whether  his  being  out 
on  the  front  of  the  engine  was  a  breach  of  such  a  duty,  and  as 
to  whether  he  was  violating  the  requirement  to  assist  the 
engineer  in  watching  for  signals  and  obstructions,  it  would 
seem  that  it  was  negligence  for  the  decedent  to  be  where  he 
was,  because  of  the  great  danger  of  that  position,  and  the  ab- 
sence of  reasonable  occasion  for  his  being  there.  In  the  cases 
of  Railroad  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506,  and 
Kresanowski  v.  Railroad  Co.  (C.  C.)  18  Fed.  229,  5  McCrary 
(;28,  laborers  had  been  injured  whilst  riding  upon  the  front 
of  engines.  In  the  first  case  a  box  car  had  been  provided  for 
plaintiff  and  other  laborers  to  ride  in,  and  he  chose  to  ride  on 
the  engine.  He  was  injured  by  a  collision  between  his  train 
and  cars  upon  the  track.  Mr.  Justice  Swayne,  in  allndinsr  to 
the  place  where  plaintiff  was  riding,  said  that  it  was  ^'obvi- 
ously a  place  of  peril,  especially  in  case  of  collision."  In  the 
other  case  there  was  no  room  for  the  plaintiff  to  ride,  save  on 
that  part  of  the  engine,  where  he  was  injured  by  a  collision  be- 
tween the  engine  he  was  riding  on  and  another  one.  Con~ 
cerning  the  place  where  plaintiff  was  riding,  Judge  Shiras 
said: 

''I  think  it  is  apparent  to  every  one — it  cannot  be  questioned 
— that  a  person  placing  himself  upon  the  pilot  of  an  engine 
certainly  puts  himself  in  a  very  dangerous  position.  There 
can  be  no  more  dangerous  one  to  be  thought  of,  upon  a  train 
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n  a  locomotive.  It  is  apparent  to  every  one  that  it  is  a 
hat  is  exposed  to  the  very  greatest  danger.  In  case  of 
:cident,  there  is  scarcely  any  protection  at  all  to  pre- 
le  party  from  being  thrown  off  from  the  locomotive. 
)t  a  place  gotten  up  or  intended  to  be  used  for  the  pur- 
persons  riding  upon,  and  in  case  of  collision,  where  the 
n  comes  from  the  front  part  of  the  engine,  it  is  the 
3f  all  others,  that  is  exposed  to  the  greatest  danger." 
e  case  of  Railroad  Co.  v.  Egeland,  163  U.  S.  93,  i 
t.  975,  41  L.  Ed.  82,  Mr.  Justice  Peckham,  in  referring 
i  two  cases,  said : 

I  persons  injured  in  those  cases  were  seated,  in  the  first 
1  the  pilot  of  the  epgine,  and,  in  the  other,  on  the 
Jam  of  the  engine,  with  his  feet  over  the  pilot.  The 
IS  were  most  dangerous,  and  the  danger  was  plain  and 

at  the  first  sight.  No  other  place  on  either  train  was 
:erous,   and  yet  each  of  the  plaintiffs  substantially 

his  position  as  a  fit  and  proper  place  to  ride  in.     The 
id  obvious  danger  of  the  positions  in  which  the  plain- 
untarily  placed  themselves  is  the  material  and  con- 
fact  upon  which  the  cases  were  decided." 
gain: 

1  these  cases  ♦  ♦  ♦  stand  on  the  same  ground, 
;  the  exceedingly  dangerous  position  taken  by  the 
s  upon  the  engines,  the  danger  of  which  was  open 
ious  to  every  one."  , 

is    this,    difference  between  this  case  and  those 
[ere    the     decedent     was     at     work.     There     one 

was  riding  from,  and  the  other  to,  work.     Besides, 
be     said    that  ^  riding    on    the    front  end  of  an 

with  nothing  in  front  of  it,  is  more  dangerous 
riding  with  cars  in  front  of  it,  as  here.  But  as  we 
n,  the  work  was  not  required  or  even  authorized,  and 
g   there  was  therefore  entirely  without  reasonable 

for  it.  And  though  riding  in  such  a  place  may  be 
igerous  when  there  are  no  cars  in  front  X)i  the  en- 
1  when  there  are  cars  there,  in  the  latter  instance  it 
gerous  that  it  must  be  regarded  that  it  is  negligence 
3  be  there  under  such  circumstances.  In  the  event 
ision,  there  in  no  place  so  dangerous  for  one  to  be 
3n  cars,  or  between  a  car  and  an  engine,  as  here,  ex- 
i  on  the  front  of  an  engine,  with  no  cars  in  front  of  it. 
or  defendant  in  error  contends  that,  because  de- 
standing  on  the  beam  in  front  of  the  engine 
lace  him  entirely  between  the  engine  and  gondola, 
distance  from  where  he  was  standing  to  the  gondola 
uch  as  4i  feet,  he  was  not  in  a  dangerous  place.  But 
:  see  that  these  two  facts  render  the  place  where 
anding  so  much  less  dangerous  than  it  would  have 
I  he  been  entirely  between  the  two,  and  they  were 
:ether,  as  to  make  his  standing  there  not  negligence; 
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It  is  SO  uncertain  what  will  happen  in  the  event  of  a  colli-' 
sion  that  the  question  as  to  negligence  in  voluntarily  and 
without  reasonable  occasion  being  between  cars,  or  between 
an  engine  and  car,  should  not  be  afiected  by  the  mere  distance 
between  the  two,  or  the  extent  that  the  party  injured  is  be- 
tween them.  Again,  counsel  for  defendant  in  error  urge  that 
it  was  not  negligence  for  decedent  to  be  there,  because  be  was 
not  bound  to  anticipate  Bowker's  negligence,  through 
which  the  collision  came  about  It  is  never  negligence,  they 
say,  for  one  not  to  anticipate  negligence  in  anybody  else. 
There  is,  however,  no  such  general  rule  of  law  or  prudent 
conduct.  There  are  instances  where,  as  a  matter  of  law, 
it  is  negligence  not  to  anticipate  negligence  in  others.  As» 
for  instance,  it  is  well  settled  in  the  federal  courts  that  it  is 
negligence  for  a  highway  traveler  not  to  anticipate  failure  on 
part  of  an  engineer  to  give  appropriate  signals  of  approach  of 
his  train  to  a  highway  crossing.  He  has  no  right  not  to  look 
or  listen  because  he  has  heard  no  such  signals.  Mr.  Justice 
Field,  in  the  case  of  Railroad  Co.  v.  Houston,  95  U.  S.  697, 
24  L.  Ed.  542,  said : 

'^The  failure  of  the  engineer  to  sound  the  whistle  or  ring 
the  bell,  if  such  were  the  fact,  did  not  relieve  the  deceased 
from  the  necessity  of  taking  ordinary  precaution  for  her 
safety.  Negligence  of  the  company's  employees  in  these  par* 
ticulars  was  no  excuse  for  negligence  on  her  part.  She  was 
bound  to  listen  or  look  before  attempting  to  cross  the  rail- 
road track,  in  order  to  avoid  an  approaching  train,  and  not 
to  walk  carelessly  into  a  place  of  danger." ' 

And  it  is  hard  to  understand  how  it  was  held  in  the  fore- 
going cases  that  it  was  negligence  for  an  employee  to  ride  on 
the  front  of  an  engine,  except  upon  the  idea  that  he  was 
bound  to  anticipate  a  collision  from  negligence  or  mishap. 
Mr.  Beach,  in  his  work  on  Contributory  Negligence  (2d  Ed.,  §§ 
38,  39),  treats  of  this  matter,  and  his  conclusion  is  announced 
in  these  words: 

''The  rule  that  a  plaintiff  must  exercise  ordinary  care  under 
the  circumstances  in  order  to  escape  the  imputation  of  contrib- 
utory negligence  will  more  often  require  him  to  act  upon  a 
presumption  of  the  probable  or  possible  negligence  or  wrongdo* 
ing  of  others  than  it  will  justify  him  in  acting  upon  the 
contrary  presumption.  This,  in  the  author's  judgment,  is  a 
view  that  commends  itself  to  the  common  experience  and 
common  sense  of  the  average  mankind,  though  it  has  found  little 
sanction  at  the  hands  of  the  judges.'' 

It  seems  to  be  equally  clear  that  decedent's  being  out  on 
the  front  of  the  engine,  instead  of  in  the  cab,  if  not  his  vio- 
lation of  said  portion  of  the  rule  requiring  him  to  assist  in 
watching  for  signals  and  obstructions,  concurred  with  Bow- 
ker's  negligence  in  bringing  about,  and  therefore  contributed  to, 
his  injury.  There  was  room  in  the  evidence  for  the  inference 
that  if  decedent  had  been  in  the  cab,  watching  for  signals  and 
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• 

::tions,  the  approach  of  Bowker's  train  might  have  been 
ed,  and  he  warned  through  the  whistle  on  dece- 
train,  or  the  course  of  the  latter  might  have  been 
id,  and  in  either  or  both  of  these  ways  the  colli- 
ight  have  been  prevented.  The  engineer  was  engaged 
time  in  looking  east  for  a  signal  that  his  train  had 
the  switch,  and,  had  decedent  been  on  the  lookout 
le  cab  whilst  this  signal  was  being  looked  for,  one  or 
bar  of  them  could  have  been  looking  west.  It  is 
,  however,  that  if  decedent  had  been  in  the  cab, 
•t  on  the  front  of  the  engine,  he  would  not  have 
lurt,  as  the  cab  and  the  engineer  in  it  sustained 
ry.     In  the  Jones '  Case,    supra,    Mr.   Justice    Swayne 

:hose  in  the  box  car,  where  he  should  have  been,  were 
ed.  He  would  have  escaped,  also,  if  he  had  been  there, 
jry  was  due  to  his  own  recklessness  and  folly.  He 
mself  the  author  of  his  misfortune.     This  is  shown 

near  an  approach  to  a  demonstration  as  anything  short 
ematics  will  permit.*' 

n  the  Egeland  Case,  supra,  Mr.  Justice  Peckham,  in 
g  to  the  effect  of  the  dangerous  position  occupied  by 
:ies  injured  in  the  Jones  and  Kresanowski  Cases,  said : 
as  therefore  held  that  the  necessary  inference  or  legal 
ions  to  be  drawn  from  these  uncontradicted  facts  was 

plaintiffs,  in  their  choice  of  positions  on  the  engines, 
ilty  of  negligence  directly  contributing  to  the  injury." 
acts  of  this  case,  therefore,  were  such  that  the  defend- 
ht  properly  have  asked  a  peremptory  instruction  on  the 
3f  decedent's  breach  of  duty  in  being  out  on  the  front 
igine,  instead  of  in  the  cab,  if  not  for  his  negligence 

there  without  reasonable  occasion  for  it,  irrespective 
iiestion  as  to  whether  it  was  his  duty  to  be  in  the  cab. 
ertainly  entitled  to  have  the  question  submitted  to 
as  to  whether  said  portion  of  the  rule  had  been  violated 
lent,  and  the  violation  thereof  had  contributed  to  his 

Of  course,  if  the  evidence  had  showed  that  said 
)f  the  rule  had  been  abrogated  to  the  exent  of  permit- 
cleaning  of  engines  under  the  circumstances  of  this 
;n  plaintiff  in  error  would  not  have  been  entitled  to 
ubmitted  to  the  jury  whether  decedent's  action  was  a 
(  of  said  portion  of  the  rule,  and  contributed  to  his  in- 
1  attempt  was  made  to  show  that  it  had  been,  to  that 
brograted.  The  attempt,  however,  fell  short  of  com- 
>  the  requirement  as  to  what  is  necessary  to  show  an 
Dn.  The  conductor  of  Bowker's  train  and  the  engi- 
lecedent's  train  both  testified  that  firemen  cleaned 
i^ines  in  the  yard  at  Niles  when  in  motion,  as  well 
standing.  But  knowledge  thereof  was  not  brought 
any  employee  with  whose  knowledge  plaintiff  in  error 
-geable,  nor  was  the    habit  or  custom   of  so  doing 
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proven  to  such  an  extent  as  that  it  might  be  inferred  that  such 
employee  had  such  knowledge.  On  the  contrary,  the  super- 
intendent of  the  division  of  plaintifi  in  error's  railroad,  in 
which  the  Niles  yard  was  located,  introduced  as  a  witness  by 
plaintifi  in  error,'  testified  positively  that  he  never  knew  or 
heard,  before  the  trial  of  this  case,  that  any  fireman  on  his 
division  of  the  road  had  engaged  in  cleaning  his  engine  whilst 
in  motion.  This  case,  therefore,  does  .  not  come  within  the 
case  of  Railway  Co.  v.  Craig,  25  C.  C.  A.  585,  80  Fed.  488, 
where  this  court  held  that  habitual  disregard  of  a  rule  by  em- 
ployees, to  the  knowledge  of  the  superintendent,  amounts  to 
an  abrogation  of  the  rule.  It  comes  within  the  cases  of  Rus- 
sell V.  Railroad  Co.  (C.  C.)  47  Fed.  204,  and  Railroad  Co.  v. 
Reesman,  9  C.  C.  A.  20,  60  Fed.  370,  23  L.  R.  A.  768,  where 
it  was  held  that  prior  disregard  of  a  rule  more  or  less  habitual, 
even  though  to  the  knowledge  of  a  conductor,  did  not  amount 
to  its  abrogation.  There  was  therefore  nothing  in  this  con- 
sideration to  deprive  plaintifi  in  error  of  the  right  to  have 
said  instruction  given  to  the  jury.  And  it  was  error  to  refuse 
to  give  it,  unless  it  was  substantially  embodied  in  the  charge 
that  was  given. 

The  lower  court  instructed  the  jury  at  three  separate  times. 
The  first  was  the  usual  charge  at  the  close  of  the  evidence. 
The  other  two  were  upon  recall  of  the  jury  from  their  room 
after  the  submission  of  the  cause  to  them.  On  the  last  occa- 
sion they  were  simply  instructed  as  to  the  burden  of  proof  on 
the  question  of  contributory  negligence,  and  no  further  refer- 
ence need  to  be  made  to  it.  Possibly  the  true  efiect  of  what 
the  court  said  in  its  original  charge,  and  on  the  first  recall, 
upon  the  subject  of  decedent's  contributory  negligence,  can- 
not be  had  without  quoting  it  in  full.  But  we  believe  we  can 
do  justice  to  it  without  so  quoting  it,  and  its  length  is  such 
that  to  quote  it  in  full  would  extend  the  opinion  too  greatly. 
As  before  stated,  the  court  submitted  the  question  as  to 
whether  decedent's  action  in  cleaning  the  number  on  his  en- 
gine was  in  violation  of  that  portion  of  the  rule  which  required 
firemen  to  clean  and  polish  their  locomotives  at  the  end  of 
each  trip ;  intimating,  however,  that,  in  its  opinion,  for  the 
reason  heretofore  stated,  it  was  not.  It  not  only  intimated 
this,  but  also  that  there  was  some  doubt  as  to  whether  dece- 
dent was  out  on  the  front  of  the  engine,  cleaning  its  number, 
at  the  time  of  the 'collision.  After  doing  so,  however,  it 
added : 

''I  am  willing  to  say  to  you  that,  both  parties  having  as- 
sumed that  that  was  his  business  there,  you  may  try  this  case 
upon  the  theory  that  that  was  the  purpose  for  which  he  was 
out  on  the  front  of  the  engine  at  the  time  this  death  oc- 
curred." 

Indeed,  in  the  course  of  the  charge  expressions  were  used 
indicating  that,  in  the  view  of  the  court  at  that  time,  dece- 
dent might  not  have  been  on  the  front  of  the  engine  at  al]» 
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Qay  have  been  on  the  running  board.  Such  intimations, 
i  have  seen,  were  contrary  to  the  distinct  allegations  of 
etition  and  all  legitimate  inferences  to  be  drawn  from 
sstimony  in  the  case.  But  though  the  question  as  to  the 
tion  of  this  portion  of  the  rule  was  submitted  to  the  jury, 
were  not  told,  at  least  in  the  original  charge,  that  if  they 
/ed  from  all  the  evidence  that  it  had  been  violated,  and 
iolation  thereof  contributed  to  the  injury,  plaintiff  could 
jcover.  On  the  contrary,  they  were  there  told  that, 
:h  they  might  so  believe,  yet  if  they  further  believed  that, 
''all  the"  or  ''the  particular  facts  and  circumstances  of 
ise,"  decedent's  action  was  that  of  a  prudent  atid  care- 
m,  plaintiff  was  entitled  to  recover.  This  was  empha- 
by  being  repeated  a  number  of  times.  One  quotation 
the  original  charge  is  sufficient  to  present  the  court's 
ction  to  the  jury  therein  on  this  point, 
you  find  from  all  the  circumstances  in  the  case,  and  from 
roof  that  has  been  given  to  you  by  the  superintendent 
/erybody  else  about  the  management  of  these  trains, 
3W  these  operatives  were  controlled,  and  also  that  he 
ader  an  obligation  and  rule  not  to  clean  his  engine  until 
i  got  back  to  the  engine  house,  or  until  the  engine  had 
)£f  duty,  so  to  speak,  and  that  he  was  on  the  running 
and  polishing  the  engine  under  circumstances  where  he 
)t  justified  by  the  rule,  and  when  he  was  not  justi« 
^  the  particular  facts  and  circumstances  in  this  case, 
e  cannot  recover,  under  the  rule  I  have  given  you  in 
ice  to  contributory  negligence.  But  if  you  find  from  all 
:ts  and  circumstances  that  this  rule  does  not  apply  to 
tuation,  and  that,  whether  it  did  apply  or  not,  there 
ertain  facts  and  particular  facts  and  circumstances  that 
id  there  existed  which  justified  a  prudent  man,  in  the 
'ge  of  his  duties,  acting  under  the  rule  of  ordinary 
bat  he  was  doing  that  which  was  prudent  and  careful. 
Id  still  be  entitled  to  recover,  and  it  is  a  question  for 
entlemen  of  the  jury,  to  determine,  as  it  was  in  the 
::ase,  whether  he  was  guilty  of  any  such  negligence, 
he  rules  and  under  the  management  and  control  of  this 
s  an  ordinarily  prudent  fireman  would  not  do." 
30urt  also  submitted  to  the  jury  the  question  as  to 
r  decedent's  action  was  a  violation  of  that  portion 
i  v^hich  requires  firemen  to  assist  the  enginemen 
ig:  for  signals  and  obstructions.  It  did  so  in  the  origi- 
rge  in  these  words: 

re  is  another  branch  of  this  rule  to  which  some  of 
structions  and  much  of  the  argument  has  been  directed, 
t  is  that  he  shall  assist  the  engineman  in  watching  for 
and  obstructions.  It  is  conceded  by  his  learned  coun- 
>  have  argued  this  case  for  him,  or  for  the  plaintifi, 
:hat  he  was  bound  by  that  rule ;  that  that  was  his  duty, 
k  out;  help  the  engineman  to  look  out;  but  they  say 
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it  was  just  as  necessary  for  him  to  look  in  the  easterly 
direction  as  in  the  other  direction,  and  he  might  have  been 
engaged  in  that  duty  while  he  was  cleaning  the  engine  and 
polishing  it, — might  have  been  looking  out  in  that  direction. 
We  have  no  proof  to  show  that  he  was  directed  to  go  there  for 
that  purpose,  or  that  there  were  any  circumstances  that  made 
it  necessary  for  him  to  go  for  that  purpose;  and  yet,  it  might 
have  been,  for  a  watchful,  prudent  man,  as  his  counsel  say, — 
it  might  have  been  that  he  felt  he  could  discharge  that  duty 
of  keeping  a  lookout  for  obstructions  as  well  there  as  elsewhere. 
And  then,  again,  he  might  have  felt  that  the  situation  there 
was  such  that  there  was  no  reason  for  him  to  be  lookine  out 
for  any  train  running  back  against  him  under  the  particular 
circumstances  of  that  case.  Was  the  situation  such  that  he 
might  expect  that  a  train  would  be  coming  back  against  him, 
when  he  saw  that  Bowker's  train  had  gone  across,  and  was 
to  stop  at  the  crossing  up  there  until  he  should  receive  a  sig- 
nal to  come  back.^  The  same  rule  in  determining  his  pru- 
dence and  carefulness  in  respect  to  that  obligation  of  the  rule 
applies  as  in  respect  to  the  other.  He  was  bound  to  do  that 
which  a  prudent  and  careful  man  would  do,  charged  with  that 
duty  and  that  obligation.  And  it  is  a  question  for  you  to  de- 
termine, on  all  the  facts  and  circumstances  in  this  case,  as  it 
appears  in  that  particular  situation,  and  say  whether  or  not 
he  was  doing  that  which  an  ordinarily  prudent  and  careful 
fireman,  charged  with  the  duties  of  a  fireman,  under  those 
particular  circumstances,  would  do.  If  he  was,  he  is  entitled 
to  recover.  If  he  was  acting  imprudently  and  without  due 
and  ordinary  care,  under  those  circumstances,  he  is  not.  And 
that  is  a  question  for  you  to  decide  upon  this  proof,  as  you 
have  had  it  before  you  from  the  witnesses. ' ' 

The  intimation  in  said  portion  of  said  charge  that  it  might 
be  prudent  for  a  fireman,  under  the  circumstances  of  this  case, 
to  watch  for  signals  and  obstructions,  standing  on  the  front  of 
his  engine,  and  that  the  jury  might  infer  that  decedent  was 
in  fact  so  doing  whilst  engaged  in  cleaning  the  engine,  cannot 
be  approved.  Certainly,  in  so  far  as  it  and  that  part  of  the 
charge  which  related  to  the  other  portion  of  the  rule  left  it  to 
the  jury  to  determine  whether  decedent's  action  was  prudent 
and  careful,  even  though  it  may  have  been  in  violation  of  the 
rule,  it  was  erroneous.  They  contained  the  vice  of  the  in- 
struction disapproved  by  this  court  in  the  case  of  Railway  Co. 
V.  Craig,  supra,  on  the  last  hearing  herein.  They  left  it  to  the 
jury  to  determine  whether  the  violation  of  said  portions  of 
the  rule  was  negligence,  when  the  jury  should  have  been  told 
that  such  action  was  negligence,  as  a  matter  of  law,  and  that, 
therefore,  if  said  portions  of  said  rule  had  been  violated,  and 
the  violation  thereof  contributed  to  the  injury,  they  shoald 
find  for  the  defendant.  The  first  recall  was  for  the  purpose, 
as  the  jury  were  told,  to  "correct  some  wrong  impressions" 
that  had  been  made  by  the  original  charge.     Possibly  it  was 
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tention  of  the  court  upon  the  recall  to  withdraw  the 
Dn  embodied  in  the  original  charge, — that  plaintiff  was 
id  to  recover,  notwithstanding  decedent's  action  was  in 
ion  of  either  portion  of  said  rule,  if  they  believed  that  it 
lat  of  an  ordinarily  prudent  and  careful  man, — and  to 
em,  if  it  was  such  a  violation,  it  was  negligence,  as  a 
•  of  law,  and  no  recovery  could  be  had.  If  such  was  the 
se  of  the  recall,  the  further  instructions  given  did  not 
t  those  originally  given  in  the  above  particular.  At 
they  were  so  ambiguous  that  it  is  not  reasonable  to  be- 
hat  they  succeeded  in  removing  the  wrong  impressions 
by  those  given  at  the  first.  One  quotation  from  the 
)nal  charge  will  make  this  good.  It  is  in  these  words: 
u  are  to  look  to  all  the  duties  that  he  had  to  perform, 
you  find  he  was  not  there  for  the  purpose  of  looking 

signals  and  looking  out  for  obstructions,  and  you  find 
^there  for  the  purpose  of  cleaning  or  polishing  up  his 
,   then   it  is  a  question  for  you  to  determine,  as  it  was 

whether  or  not,  under  this  rule,  he  was  properly  and 
tly  there,  or  whether  he  was  there  in  violation  of  this 
And  if  you  find  he  was  there  in  violation  of  this 
bout  cleaning  the  engine,  then  he  cannot  recover. 
I  find  he  was  there  properly  and  prudently  under 
lie,  and  that  he  might  do  it  under  the  rule,  or, 
that  the  rule  did  not  apply,  and  he  might  do  that, 
vas  according  to  the  ordinary  custom  and  habit  of  the 
I  on  this  road  to  clean  the  engine  under  those  circum- 
,  it  is  for  you  to  say  whether  he  was  prudently  there, 
as  following  the  rule,  or  ordinary  custom  and  habit  of 

to  do  that,  where  the  rule  did  not  apply,  then  he 
lot  be  guilty  of  contributory  negligence." 
evident,  therefore,  that  the  idea  contained  in  instruc- 
).  6  asked  for  by  defendant  was  not  embodied  in  the 

to  the  jury.  That  being  so,  it  was  error  for  the 
D  refuse  to  give  it. 

le  defendant  excepted  to  certain  portions  of  the  charge 
ary  originally  and  upon  the  first  recall,  and  these  por- 
lereof  are  assigned  as  error.  Some  of  them  are  con- 
n  the  portions  of  said  charges  already  quoted.  So  far  as 
e  contained,  they  express  similar  ideas,  or  ideas  which 
e  already  commented  on  and  criticised.  In  making 
lotations,  and  commenting  upon  them  and  said  ideas, 
5  had  in  view  that  the  words  conveying  them  were  as- 
is  error,  as  well  as  their  bearing  upon  the  question  as 
fier  there  was  error  in  refusing  instruction  No.  6.  A 
'ation  of  them  in  connection  with  what  we  have  al- 
lid  is  all  that  is  sufficient  to  show  to  what  extent  and 
y  are  erroneous. 

wker  was  summoned  as  a  witness  at  the  trial  by  both 
and  attended  in  pursuance  to  the  summons.  He  was 
upon  the  stand  by  either  party,  and  did  not  testify  in 
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the  case.  The  court  instructed  the  jury  upon  this  matter  in 
these  words : 

''Much  comment  has  been  made  by  the  plaintiff's  counsel 
upon  the  fact  that  Bowker  hasn't  been  here  to  testify  about 
that  circumstance;  that  he  hasn't  been  put  upon  the  stand  by 
the  defendant  company  to  explain  how  it  was  that  he  came 
to  move  that  train  under  the  circumstances  that  he  did.  On 
the  other  hand,  the  defendant  says  that  Bowker  was  under 
the  subpoena  of  the  plaintiff,  and  that  the  plaintiffs  mig^ht 
have  put  hiiii  on  the  stand  themselves,  as  they  had  him  sub- 
poenaed here,  to  have  shown  how  it  was,  if  they  desired  to 
do  so.  The  rule  of  law  upon  that  subject  is  this:  Where  it 
appears  that  there  is  in  the  possession  and  under  the  control 
of  one  of  the  parties  evidence  which  would  explain  or  which 
would  in  any  way  mitigate  the  proof  that  has  been  offered  by 
the  other  side,  and  that  testimony  is  not  introduced,  and  no 
sufficient  and  satisfactory  reason  is  given  for  not  introducing 
it, — no  good  ground  is  shown  for  not  introducing  the  witness, 
— the  law  presumes  that  the  testimony  of  that  witness,  if  pro- 
duced, would  operate  against  the  party  whose  duty  it  would 
be  to  offer  it." 

And  again  it  charged: 

''On  the  other  hand,  where  a  party,  the  other  side,  has  con- 
trol of  the  testimony,  or  has  the  power  to  introduce  the  tes- 
timony, and  does  not  do  so,  the  presumption  is  to  be  taken 
most  strongly  against  them, — that,  if  that  testimony  was 
offered  on  the  witness  stand,  it  would  be  against  them,  or  it 
would  be  seen  to  tend  to  prove  the  issue  against  them." 

Other  language  in  the  same  line  was  used,  but  the  above 
alone  was  excepted  to,  and  has  been  assigned  as  error.  We 
think  it  clear  that  the  court  erred  in  so  charging  the  jury. 
Scovill  V.  Baldwin.  27  Conn.  316;  Bleeker  v.  Johnson,  69  N. 
Y.  309;  Arbuckle  V.  Templeton,  65  Vt.  205,  25  Atl.  1095: 
Crawford  V.  State,  112  Ala.  i,  21  South.  214;  i  Greenl.  Ev. 
(i6th  Ed.)  §  1956;  Whart.Ev.  §  1207.  Counsel  for  defend- 
ant in  error  do  not  contend  otherwise.  Their  position  is  that 
the  error  was  not  prejudicial,  because  plaintiff  was  entitled  to 
a  peremptory  instruction  to  the  jury  to  find  that  Bowker 
had  been  guilty  of  negligence.  Counsel  for  plaintiff  in  error 
do  not  dispute  that  plaintiff  was  entitled  to  such  an  instrac- 
tion,  but  contend  that  the  instruction  complained  of  was  prej- 
udicial, because  it  placed  defendant  in  the  attitude  before 
the  jury  of  suppressing  the  truth.  Inasmuch  as  this  case  has 
to  be  reversed  upon  the  other  grounds  stated,  it  is  not  neces- 
sary to  determine  this  question. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  remanded  for  proceedings  consistent 
with  this  opinion. 
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{Supreme  Court  of  North  Carolina^  April  28,  iQoj.) 

[43  S.  E.  Rep.  948.] 

f  to  Brakeman — Instructions — Assumption  of  Facts. 
ere  a  brakeman  alleg'ed  that  he  was  injured  by  a  collision  of  two 
ns  of  a  freig^ht  train  which  had  broken  in  two,  an  instruction  that 
conductor  of  the  train  was  required  to  be  in  the  caboose,  and  at 
me  of  plaintiff's  injury  he  was,  without  necessity,  on  the  second 
e  of  the  train,  and  that  if  he  had  been  in  the  caboose  he  could 
^iven  signals  to  plaintiff,  and  assisted  plaintiff  in  stopping  t]ie 
1  section,  and  prevented  the  collision,  and  that  such  failure  was  the 
nate  cause  of  the  injury,  and,  if  defendant  failed  to  use  ordinary 
lefendant  was  guilty  of  negligence,  was  error,  as  assuming  that 
ain  had  become  separated,  and  that  the  collision  afterwards 
ed,  which  were  material  questions  at  issue. 

-Res  Gestae.* 

-akeman  who  was  injured  by  a  collision  between  two  sections  of  a 
v^hich  had  broken  in  two  testified  that  immediately  on  falling  to 
ouad  he  made  an  outcry,  and  that  within  a  minute  and  a  half  or 
linutes  after  he  was  hurt,  and  when  the  train  had  pulled  by  not 
han  300  feet,  S.  came  to  where  he  was  lying,  and  stated  to  him, 
rain  was  parted  when  it  passed  me,  about  two  car  lengths,  and  I 
)t  it  was  going  to  hit,"  On  being  subsequently  recalled,  plaintiff 
d  that  when  he  made  such  declaration  the  train  had  gone  but  a 
listance  away,  the  rear  end  of  the  caboose  being  about  100  feet  or 
way— "probably  a  little  further  than  100  feet"  :  held,  that  the 
ition  was  a  statement  regarding  a  past  fact,  and  not  admissible  as 
>tss.  « 

>eal  from  Superior  Court,  Iredell  County;  Neal,  Judge. 

ion  by  C.  B.  Bumgardner  against  the  Southern  Railway 
any.  From  a  judgment  in  favor  of  plaintifi,  defendant 
Is.     Reversed. 

Z.  Caldwell,  for  appellant. 
3.  Nicholson,  for  appellee. 

NTGOMERY,  J.  This  action  was  bi ought  by  the 
iff  to  recover  damages  for  personal  injuries  alleged  to 
►een  received  by  him  through  the  negligence  of  the  de- 
it.  In  his  complaint  the  plaintiff  alleges  that,  while  he 
[gaged  in  his  duties  as  brakeman  on  a  very  long  freight 
if  the  defendant,  the  train  became  uncoupled,  and,  upon 
:tions  coming  together  again  with  great  violence,  he 
rown  to  the  ground  and  upon  the  track,  and  received 
ous  and  painful  injuries.  The  allegations  of  negli- 
were  a  lack  of  sufficient  number  of  employees  to  man- 
;  train,  and  that  the  conductor  of  the  train  was  not  at 
t  of  duty — in  the  caboose  or  cupola — where  he  was 
:d  to  be  by  the  rules  of  the  company,  that  he  might 
proper  lookout;  and  because  of  such  failure  to  furnish 
lent  force  to  man  the  train,  and  because  of  the  failure 
conductor  to  be  at  his  post  to  give   proper   signals  of 

enerally,  extensive  note  appended  to  Louisville  &  N.  R.  Co.  v* 
(Ala. ),  6R.  R.  R.  %,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  96. 
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the  separation  of  the  train,  and  of  the  subsequent  collision, 
the  plaintifi  received  his  injury.  The  questions,  then, 
whether  a  separation  of  the  cars  took  place,  and  whether 
there  was  a  subsequent  collision  of  the  sections,  were  the 
material  points  in  the  case.  Upon  these  matters  his  honor 
gave  at  the  request  of  the  plaintiff  the  following  instruction: 
**If  the  jury  find  by  the  greater  weight  of  the  evidence  that 
the  conductor  on  the  train  was  required,  under  the  rules 
of  the  company,  to  be  in  the  caboose,  and  that  at  the  time  of 
the  plaintiff's  injury  he  was,  without  necessity,  on  the  sec- 
ond engine,  about  45  cars  in  front  of  the  caboose,  while  the 
train  was  in  motion,  and  you  further  find  that  if  he  had  been 
in  the  caboose,  according  to  rule  No.  465,  and  on  the  lookout, 
that  he  could  have  given  signals  to  the  plaintiff,  and  could 
have  assisted  the  plaintiff  in  stopping  the  second  section,  and 
prevented  the  collision  and  injury,  and  that  this  failure  on  his 
part  was  the  proximate  cause  of  the  injury  to  the  plaintiff, 
and  that  the  defendant  failed  to  use  ordinary  care,  you  are  in- 
structed to  find  the  first  issue  (as  to  the  injury  of  the  plaintifi 
by  the  defendant's  negligence),  *  Yes.'  There  is  clear  error 
in  that  instruction,  for  it  included  the  assumption  that  the 
train  had  become  separated,  and  that  a  collision  afterwards 
occurred — the  very  matters  which  were  in  contention  between 
the  parties. 

Although  there  must  be  a  new  trial  for  the  error  pointed 
out,  we  think  it  better  for  all  concerned  to  call  attention  to 
another  error  upon  a  question  of  evidence,  because  of  its  im- 
portance, and  because  it  is  almost  certain  that  it  will  arise 
again  on  the  next  trial.  The  plaintiff,  as  a  witness  for  him- 
self, testified  that  when  he  fell  from  the  car  the  wheels  ran 
over  and  crushed  his  left  leg;  that  upon  hitting  the  ground 
he  made  an  outcry  for  help — cried  out  very  loudly ;  that  he 
took  off  his  suspenders,  and  was  cording  his  leg  to  prevent 
further  bleeding,  when  a  Mr.  Spurgeon  (who  was  dead  at  the 
time  of  the  trial)  came  up  to  where  he  was  lying,  having 
heard  the  outcries;  that  Spurgeon  came  up  a  minute  and  a 
half  or  two  minutes  after  the  plaintiff  was  hurt.  At  the 
morning  session  of  the  court  the  witness  said  that  when  Spor- 
geon  came  up  the  train  had  already  pulled  by,  not  more  than 
300  yards ;  that  it  was  not  out  of  sight.  When  the  court  con- 
vened after  a  recess,  continuing  his  testimony,  he  said  that 
when  Spurgeon  came  up  the  train  had  gone  but  a  short  dis- 
tance away,  the  rear  end  of  the  caboose  being  about  100  feet 
or  more.  Then  he  added,  ''Probably  a  little  further  than  a 
hundred  feet."  Under  those  circumstances,  the  plaintiff 
was  allowed,  over  the  objection  of  the  defendant,  to  testify  that 
when  Spurgeon  came  up  he  said  to  the  witness,  "That  train 
was  parted  when  it  passed  me  about  two  car  lengths,  and  I 
thought  it  was  going  to  hit."  We  think  the  evidence  should 
not  have  been  admitted.  It  was  not  a  part  of  the  res  gestse. 
The  law  prescribes  hearsay  evidence,  but  there  are  certain 
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ssary  exceptions  to  that  general  rule.  Amongst  those 
ptions  are  certain  declarations  made  at  the  time  of  the 
1  transaction — the  principal  fact  under  investigation — if 
are  connected  with  the  transaction,  and  explain  it  as  to 
laracter  and  purpose.  Such  declarations  are  often  called 
bal  acts  indicating  a  present  purpose  and  intention/'  and 
.dmissible  as  original  evidence,  like  any  other  material 

It  is  said  in  Greenleaf  on  Evidence,  §  io8:  ''The  prin- 
points  of  attention  are  whether  the  circumstances  and 
.rations  offered  in  proof  were  contemporaneous  with  the 
fact  under  consideration,  and  whether  they  were  so  con- 
id  with  it  as  to  illustrate  its  character.'*  The  same  au- 
in  the  same  book  (section  i  lo),  further  says:  ''It  is  to  be 
*ved  that,  where  declarations  offered  in  evidence  are 
ly  narrative  of  a  past  occurrence,  they  cannot  be  re- 
d  as  proof  of  the  existence  of  such  occurrence.  They 
be  concomitant  with  the  principal  act,  and  so  connected 
it  as  to  be  regarded  as  a  mere  result  and  consequence  of 
oexisting  motives,  in  order  to  form  a  proper  criterion  for 
ting  the  judgment,  which  is  to  be  formed  upon  the 
e  conduct."  There  are  decided  cases  in  some  of  the 
s — notably  that  of  Insurance  Co.  v.  Mosley,  75  U.  S.  407, 
Ed.  437 — in  which  the  original  doctrine  concerning  this 
ct  has  been  extended.  In  those  cases  the  question  of 
when  the  declarations  are  made  is  treated  as  of  minor 
rtance,  if  they  are  made  at  a  time  recent  after  the  trans- 
Q — so  recent  as  to  preclude  the  idea  of  design;  immedi- 
!ss,  as  was  said  in  Ward  v.  White,  19  Am.  St.  Rep.  887, 
:  tested  by  closeness,  not  of  time,  but  of  causal  relation. 
e  case  of  Insurance  Company  v.  Mosley,  supra,  the 
said:  "It  is  impossible  to  tie  down  to  time  the  rule  as 
:larations. ' '  There  the  declarations  of  Mosley  were  made 
his  return  to  his  bedroom  from  downstairs,  between  12 
[  o'clock  at  night,  and  they  were  that  "he  had  fallen 
the  back  stair  and  almost  killed  himself."  The  plain- 
counsel,  in  his  brief,  learnedly  and  ingeniously  argued 
ase  from  the  standpoint  of  those  referred  to.  But  how- 
nclined  we  may  be  to  adopt  those  views  if  the  question 
ew,  we  think  the  numerous  decisions  of  our  court  on  the 
:t  would  prevent  us.  Upon  a  careful  reading  of  our 
lecisions,  we  are  satisfied  that  the  time  at  which  declara- 
are  made  is  most  material,  and  that  they  are  not  admis- 
IS  evidence  in  our  courts  unless  they  are  made  during 
ippening  of  the  main  transaction,  or  immediately  and 
itly  after  the  transaction,  and  in  direct  connection  with  it. 
must  be  forced  out,  as  it  were,    as  the  utterance  of 

They  must  be  declarations  as  to  something  being  done, 
Dt  as  to  what  has  been  done.  In  the  case  of  State  v. 
61  N.  C.  211,  Chief  Justice  Pearson,  for  the  court,  dis- 
g  res  gestas,  said:  "Acts  frequently  consist  not  only  of 
ion  or  a  thing  being  done,  but  of  words  showing  the 
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natare  and  quality  of  the  thing.     In  such  cases,   when  the 
action  or  thing  being  done  is  offered  in  evidence,  as  a  matter  of 
course,  the  words  which  form  part  of  it  must  also  be  received 
in  evidence;  as,  if  one  seizes  another  by  the  arm,   saying,  4 
arrest  you  under  a  state's  warrant,'  these  words  are  jast  as 
much  a  part  of  the  act  done  as  the  action  of  taking  him  by 
the  arm."     In  Harper  v.  Dail,  92  N.  C.   394,   the  court  said 
(Judge  Ashe  delivering  the  opinion):    ''Declarations,  to  be- 
come a  part  of  res  gestae,  must  be  made  at  the  time  of  the  act 
done,  and  must  be  such  as  are  calculated  to  unfold  the  nature 
and  quality  of  the  facts  they  are  intended  to  explain,   and  so 
to  harmonize  with  them  as  to  obviously  constitute  one  trans- 
action.    In  other  words,  they  must  be  contemporaneous  with 
the  act,  and  must  be  consistent  with  the  obvious  character 
of  the  act."    In  Simon  v.  Manning,  99  N.  C.  327,  6  S.  E.  loi, 
the  court  recites  section  108  of  Greenleaf  on   Evidence  with 
approval.     In  State  v.  McCourry,  38   S.  E.  883,  the  prisoner 
was  indicted  for  murder.     Melvin  Ray,  one  of  the  witnesses, 
said  at  the  time  of  the  homicide,  in   answer  to  a  question 
by  a  person  who  was  present,  "What  that  was?"  (referring  to 
a  "lick"),  "Elijah   McCourry  hit  Bob  Ray  [the  deceased] 
with  a  rock."     This  court  said  the  evidence  was  competent 
because  it  was  spoken  at  the  instant  the  fatal  blow  was  given. 
The  court  also  quoted  with   approval  from  UnderhiH's  Crim- 
inal Evidence,  S  i.  the  following:    "The  exclamations  of  per- 
sons who  were  present  at  a  fracas  in  which  a  homicide 
occurred,  showing  the  means  and  mode  of  killing,  are  admis- 
sible for  or  against  the  accused,  because  of  their  unpremeditated 
character,  and  their  connection  with  the  event  by  which  the 
attention  of  the  speaker  was  engrossed."     In  Summerrow  ▼. 
Baruch,  128  N.  C.  202,    38   S.  E.  861,  the  court  said:    "The 
question,  then,  is,  were  they  [words  spoken]  a  part  of  the  res 
gestae?     Res  gestae  is  generally  defined  to  be  what  is  said  or 
done  contemporaneous  with  the  fact  sought  to  be  established, 
or  at  least  so  nearly  contemporaneous  in  point  of  time  as  to 
constitute    a  part  of  the  fact  to  be  proved,  or  to  form  a  part 
of  it  or  to  explain  it."     Under  those  decisions  the  declaration 
of  Spurgeon    introduced  in  evidence  in  the  case  before  us 
was  not  admissible  as  a  part  of  the  res  gestae.     They  were 
clearly  a  narrative  of  a  past  occurrence,  and  th<ey  ought   not 
to  have  been  heard  as  evidence  of  that  occurrence.     To  illus- 
trate, if  Spurgeon  had  been  standing  by  at  the  time  of  the 
collision  (if  there  was  a  collision),  and  had  said  just   before 
the  cars  came  together,  "The  cars  are  apart  and  there  mast 
be  a  collision,"  or  "There  will  be  a  collision,  and  that   man 
will  be  hurt, "  or  if  he  had  said   instantly  upon  the  plaintiff 
falling  to  the  ground  and  being  hurt,  "Those  cars  were  two 
lengths  apart.     I  saw  it,  and  knew  there  would  be  a  collision** 
— in    either  of  these  instances   the  declaration  would  have 
been  a  part  of  the  res  gestae.     In  State  v.  Walker,   78  Mo. 
380,  the  moment  after  the  fatal  shot  was  fired  a  bystander 
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med,  "Don't  strike  him,  for  you  have  shot  him  now/' 
le  evidence  was  admitted  as  a  part  of  the  res  gestae.  In 
V.  Duncan,  ii6  Mo.  288,  22  S.  W.  699,  it  appeared  that  a 
ider  remarked  immediately  after  the  homicide  to  an 
,  "There  is  the  man  who  did  it,"  and  the  evidence  was 
ompetent  as  a  part  of  the  res  gestae  on  the  trial  of  the 
I  so  designated  for  murder.  Those  cases  were  cited 
pproval  by  this  court  in  the  case  of  State  v.  McCourry, 

'  trial. 

JGLAS,  J.,  dubitante. 


NciNNATi,  L.  &  A.  Electric  St.  R.  Co.  v.  Lohe. 

{Supreme  Court  of  Ohio^  March  2^  190J.) 

[67  N.  E.  Rep.  161.] 

Railroad  Classed  as  Street  Railroad. 

terurban  electric  railroad  is  claaaed  as  a  street  railroad  by  the 

of  this  state. 

jtory  Negligence — Standing  on  Platform  of  Interurban  Car. 
such  interurban  railroad  companies  are  subject  to  the  same 
>n8  and  have  all  the  powers  of  street  railroad  companies,  so  far 
:able,  the  law  of  neglig-ence  governing*  the  standing  on  a  plat- 
a  moving  street  car  in  a  municipality  is  not  applicable  to  the 
landing  on  such  platform  of  a  moving  interurban  car  in  the  open 

iame. 

w  of  negligence  governing  the  standing  on  a  platform  of  a 

nterurban  car  outside  of  a  municipality  is  the  same  as  in  the 

team  cars ;  and  where  a  rule  of  the  company  prohibits  passen- 

tn  standing  on  the  platform,  and  notice  thereof  is  properly 

r  where  the  passengers,  upon  request,  refuse  to  enter  the  car, 

ag  in  either  case  vacant  seats,  they  remain  on  the  platform  at 

il. 

irs — Contributory  Negtfgence — Violation  of  Rules.* 

a  tract  for  safe  carriage,  there  is  an  implied  agreement  that  the 

r  will  obey  the  reasonable  rules  of  the  carrier ;  and  where  the 

r  purposely  violates  such  rule,  and  is  thereby  injured,  he  cannot 

images  from  the  carrier  in  an  action  on  the  contract. 

US  by  the  Court. ) 

to  Circuit  Court,  Hamilton  County. 

I  by  Lohe,  administrator,  against  the  Cincinnati, 
:eburfi:  &  Aurora  Electric  Street  Railroad  Company, 
it  for  plaintiff  was  affirmed  by  the  circuit  court,  and 
it  brings  error.     Reversed. 

(laintifi  in  error,  the  Cincinnati,  Lawrenceburg  & 
illectric  Street  Railroad  Company,  is  the  owner  of  an 
in  electric  street  railroad,  extending  from  Cincinnati 
^nceburg  and  Aurora,  with  a  branch  extending  from 

>t-note  appended  to  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Kelsey 
m.  A  Kng.  R.  Cas.,  N.  8.,  82. 
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Cleves  to  Harrison.  The  road  is  constructed  with  heavy  rails 
laid  on  cross-ties,  and  equipped  with  large  coaches,  with  seats 
on  each  side  of  the  aisle,  two  compartments — one  a  smoker — 
a  vestibule  at  each  end,  with  steps  leading  to  the  ground,  and 
propelled  in  the  ordinary  manner  by  electricity.  On  July  4, 
1900,  William  Lohe  was  received  as  a  passenger  at  Cleves  to 
be  carried  to  Harrison,  paid  his  fare,  and  took  a  position  on 
the  rear  platform  or  vestibule,  where  he  remained,  smoking 
a  cigar,  until  the  car  became  derailed  and  fell  on  its  side,  and 
he  was  killed.  It  was  a  rule  of  the  company  that  pa.ssengers 
were  not  allowed  on  the  platform,  and  a  notice  was  posted  on 
the  platform  where  he  stood :  ''Passengers  not  allowed  on  the 
platform."  His  attention  was  called  to  this  notice  by  the 
conductor,  and  he  was  ordered  to  go  into  the  car,  as  there 
were  empty  seats  there  for  his  accommodation.  He  refused, 
and  said  that  he  did  not  care  about  going  in,  as  he  was  smok* 
ing  a  cigar.  Shortly  thereafter  the  assistant  conductor  re- 
quested him  to  step  inside  the  car,  but  he  remained  on  the 
platform  until  the  car  became  derailed  on  going  around  a 
curve,  and  he  was  killed.  Those  in  the  car  were  not  injured, 
except  one  man,  whose  leg  was  slightly  injured.  The  peti- 
tion of  the  plaintifi  below  avers  that,  in  consideration  of  toe 
fare  so  paid,  t-he  railroad  company  undertook  to  safely  carry 
the  deceased  as  a  passenger  from  Cleves  to  Harrison,  and  that 
by  the  negligence  of  the  company  the  car  was  thrown  from 
the  track,  and,  without  any  fault  on  his  part,  he  was  thereby 
killed.  The  railroad  company  answered,  and  denied  all  neg- 
ligence on  its  part,  and  denied  that  his  death  was  caused 
without  any  fault  on  his  part.  Upon  a  trial  before  the  coort 
and  a  jury,  a  verdict  was  returned  in  favor  of  the  administrator 
and  against  the  company.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  entered  on  the  verdict,  to  all  of  which 
proper  exceptions  were  saved.  The  circuit  court  affirmed  the 
judgment,  and  thereupon  a  petition  in  error  was  filed  here  by 
the  railroad  company,  seeking  to  reverse  the  judgments  of 
the  lower  courts.  The  errors  complained  of  arise  upon  the 
charge  as  given,  and  upon  refusal  to  charge  as  requested,  and 
these  will  be  noted  in  the  opinion. 

Peck,  Shaffer  &  Peck  and  Shepherd  &  Shaffer,  for  plaintiff 
in  error. 

Isaac  B.  Matson  and  Alfred  B.  Benedict,  for  defendant  in 
error. 

BURKET,  C.  J.  Counsel  for  the  railroad  company  re- 
quested the  court  to  give  the  following  charges  to  the  jury : 

''(i)  If  the  jury  should  find  from  the  evidence  that  William 
Lohe  was  standing  upon  the  platform  of  defend  ant 'scar  at  the 
time  when  the  car  was  derailed,  and  that  he  had  been  notified 
by  the  conductor  to  go  inside  the  car,  and  that  there  was 
room  within  the  car,  where  he  might  have  been  seated,  and 
that  said  William  Lohe  failed  or  refused  to  comply  with  said 
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it,  but  remained  upon  the  platform,  and  that  his  death 
16  to  the  fact  of  his  remaining  in  that  position,  your 
t  should  be  for  the  defendant. 

If  the  jury  should  find  from  the  evidence  that  the  de- 

t  company  had  established  a  rule  forbidding  passengers 

d  upon  their  platforms,  and  had  posted  notices  of  such 

•on  the  platforms  of  its  cars,  and  that  there  was  such 

A  upon  the  platform   of  the  car  upon  which  William 

/as  riding  upon  the  4th  day  of  July,   1900,  and  that 

n  Lobe  was  standing  upon  the  platform  at  the  time  the 

the  track,  and  that  he  had   been  requested  to  leave 

itform  and  go  inside  the  car,  and  that  there  was  room 

within  the  car,  and  said  William   Lohe  disregarded 

tice  and  remained  upon  the  platform,  and  if  the  jury 

find  that  if  he  had  gone  into  the  car,   and  had  not  re- 

upon  the   platform,  he  would  not  have  been  injured^ 

e  verdict  of  the  jury  should  be  for  the  defendant  in 

ion. 

curt  refused  both  of  said  charges,  and  proper  excep- 
sre  saved. 

attempting  to  so  clearly  define  '^ proximate  cause''  and 
3utory  negligence"  as  to  enable  the  jury  to  understand 
e,  the  court  charged  the  jury  as  follows: 
us  now  apply  these  rules  to  the  case  at  bar.  It  is  not 
hat  the  deceased,  William  Lohe,  was  standing  on  the 
tform  of  the  car  in  question  immediately  before  the 
derailed.  It  is  not  contradicted  by  the  evidence  that 
ased  was  warned  or  requested  to  go  into  the  car,  and 
a  matter  of  choice,  he  preferred  to  remain  outside,  on 
:orm;  that  the  company's  employees  did  not  further 
to  enforce  the  rule  that  passengers  should  remain  in- 
he  car.  The  deceased  was  found  dead,  with  a  part  of 
underneath  the  car  of  the  vestibule.  How  he  got 
whether  by  falling  or  jumping  or  by  being  jolted  off 
uted. 

ssenger  who  is  not  coerced  or  induced  by  the  railroad 
''  or  its  employees  to  stand  upon  a  platform,  or  who 
[pen  the  platform,  not  as  a  matter  of  necessity,  but 
'om  choice,  although  it  may  be  caused  by  the  dis- 
of  a  crowded  car,  assumes  the  risks  and  hazards 
sue  from  that  position.  The  deceased  therefore  a»- 
e  risks  and  hazards  incidental  and  usual  to  that 
Whether  the  company,  through  its  employees, 
ich  warnings  upon  the  car,  or  whether  prior  to  that 
defendant  company  failed  at  all  other  times,  or  only 
illy,  whether  such  rule  was  disregarded  by  passen- 
her  times,  will  be  immaterial  in  this  case,  because  of 
1  notice  given  him  by  the  employees. 
leceased,  William  Lohe,  by  his  position,  therefore,. 
the  risk  of  being  jolted  off  the  platform  by  collision 
IS,  vehicles  or  other  obstructions  upon  the  highway, 

«— 29 
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or  of  being  jolted  off  by  the  turning  of  sharp  curves,  or  the 
sudden  or  quick  stoppage  of  the  car  in  case  of  emergency. 
The  deceased  did  not,  by  the  fact  of  standing  upon  the  plat- 
form, assume  the  risk  of  a  derailment  or  upsetting  of  the  car. 
The  fact  that  he  stood  on  the  platform  was  a  condition,  and 
not  a  cause,  of  the  derailment  or  upsetting  of  the  car.  There- 
lore  the  mere  act  of  standing  upon  the  platform  could  not  be 
a  proximate  cause  of  the  injuries  and  death  of  the  deceased. 
But  whether  by  any  other  act  alone,  or  connected  with  the 
act  of  standing  upon  the  platform,  was  the  proximate  cause 
of  the  injuries  and  death  of  the  deceased,  is  for  you  to  deter- 
mine.*' 

The  correctness  of  this  charge  and  of  these  requests  de- 
pends to  some  extent  upon  the  character  to  be  assigned  to 
the  interurban  railroad  upon  which  the  accident  occurred. 
The  law  of  negligence,  or,  rather,  of  contributory  negligence, 
of  one  riding  upon  a  platform  of  a  street  railroad  car,  is  not 
the  same  as  of  one  riding  upon  the  platform  of  a  steam  rail- 
road car.    The  legislation  in  this  state  as  to  railroads  and 
street  railroads  has  been  kept  separate  and  distinct     For  a 
full  consideration  of  the  subject,  see  Bridge  Co.  v.  Iron  Co., 
59  Ohio  St.  179,  5^  N.  E.  192.     Interurban  raibroads,  such  as 
the  one  in  question  in  this  case,  are  classed  by  the  greneral 
assembly  as  street  railroads.     Section  2780-17,   Bates'   Ann. 
St.     The  construction  and  operation  of  such  railroads  are  au- 
thorized by  the  act  of  May  17,  1894  (91    Ohio  Laws,  p.  285), 
and  carried  into  Bates*  Annotated  Statutes  as  sections  3443--8 
to  3443-13.     Section  6  of  that  act  is  as  follows:    ''Such   com- 
panies shall  be  subject  to  the  same  regulations  now  provided 
-for  street  railroads,  in  so  far  as  the  same  are  applicable,  and 
shall  have  all  the  powers,  in  so  far  as  they  are  applicable, 
that  other  street  railroad  companies  have." 

It  seems  reasonably  clear  that,  while  operating  the  cars  of 
an  interurban  railroad  within  a  municipality,  the  regulations 
and  powers  of  a  street  railroad  company  are  applicable ;  but 
when  it  comes  to  running  cars  of  such  railroads  in  the  open 
•country,  upon  a  track  substantially  the  same  as  the  track  of 
a  steam  railroad,  and  at  a  high  rate  of  speed,  it  would  seem 
that  the  same  rules  as  to  negligence  and  contributory  n^i- 
^ence  should  prevail  as  are  applicable  to  steam  railroads,  and 
that  a  passenger  standing  upon  the  platform  of  an  interurban 
car  in  the  open  country  should  be  held  to  the  same  rules  as  if 
he  were  standing  on  the  platform  of  a  steam  car.  The  danger 
is  the  same  in  either  case,  and  where  there  is  no  difference  in 
danger  there  should  be  no  difference  in  the  care  required,  nor 
in  the  rights  and  liabilities  flowing  from  the  neglect  to  observe 
the  proper  care.  For  an  injury  received  by  a  passenger  on  a 
steam  railroad  by  reason  of  a  collision  or  derailment  while 
standing  upon  the  platform,  in  violation  of  the  known  mles 
of  the  company,  there  being  vacant  seats  in  the  car,  there 
can  be  no  recovery  against  the  railroad  company.    The 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        451 

Cincinnati,  etc.,  R.  Co.  v.  Lohe 

ies  as  to  this  seem  to  be  uniform.  Railroad  v.  Miles» 
k.  298,  48  Am.  Rep.  10;  Hickey  v  Railroad  Co.,  14 
429;  Railroad  Co.  v.  Thomas'  Adm'r,  79  Ky.  160,  42 
lep.  208;  Railroad  Co.  v.  Moneyhun,  146  Ind.  147,  44 
1 106,  34  L.  R.  A.  141;  Palmer  v.  Pennsylvania  Co.,  i^ii 
488,  18  N.  E.  859.  2  L.  R.  A.  252;  Wills  v.  Railroad  Co., 
iss.  351. 

:e  are  cases  in  which  a  recovery  has  been  allowed  where 
3senger  rushed  to  the  platform   to  escape  some  other 

Such  was  the  case  of  Mitchell  v.  Southern  Pacific 
,  S7  Cal.  62,  25  Pac.  245,  II  L.  R.  A.  130,  where  an 
;  messenger  became  alarmed  at  the  rate  of  speed  of  the 
^hile  descending 'a  steep  grade,  and,  fearing  a  derail- 
le  rushed  to  the  platform,  intending  to  jump  ofi  into 
d.  It  was  held  that  he  could  not  be  held  to  any  par- 
course  of  conduct  while  attempting  to  avert  a  present 
ned  danger.  In  the  case  at  bar  the  deceased  was  or- 
Qto  the  car  by  the  conductor,  and  requested  to  go  in 
assistant  conductor;  there  were  vacant  seats  inside;  a 
is  up,  ''Passengers  not  allowed  on  the  platform;"  and 
'emained  on  the  platform  because  he  wanted  to  smoke  a 
He  remained  there  at  his  peril,  and,  even  though  the 
ly  may  have  been  negligent  in  not  preventing  the 
ent,  he  was  also  negligent  in  standing  upon  the  plat- 
Those  inside  the  car  escaped  without  injury,  and,  if 
STone  inside  when  ordered  to  do  so,  the  presumption 
le,  too,  would  have  escaped.  It  is  a  case  where  it  re- 
he  negligence  of  both  himself  and  the  company  to 
>out  the  disaster,  and,  where  the  injury  is  brought 
/  the  combined  negligence  of  both,  both  are  without 

Coal  Co.  V.  Estievenard,  53  Ohio  St.  43,  157,  40  N. 
and  cases  there  cited. 

w  of  the  law  as  above  stated,  it  is  clear  that  the  court 
ion  pleas  erred  in  the  charge  as  given,  and  also  in  re- 
>  charge  as  requested,  and  that  the  circuit  court  erred 
ling  the  judgment. 

is  another  reason  why  there  can  be  no  recovery  in 
i  upon  the  facts  appearing  in  this  record.  The  action 
violation  of  the  contract  of  safe  carriage.  Such  a  con- 
;  implied  therein  that  the  passenger  will  obey  the 
>le  rules  of  the  carrier.  The  rule  against  standing  on 
orm  was  a  reasonable  one,  and  this  the  deceased  de- 
^,  persistently,  and  purposely  violated,  and  that  vio- 
ded  in  causing  the  injury  of  which  complaint  is  now 
Having  himself  first  violated  the  contract,  and  that 
having  brought  about  the  injury,  he  has  no  cause  of 
rainst  the  company  for  violating  a  contract  by  the 
which  he  first  refused  to  be  bound.  As  he,  if  alive» 
ve  no  cause  of  action,  his  administrator  has  none. 
id  that  the  action  might  have  been  in  tort.     This  is 
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true.     He  could  sue  either  in  tort  or  contract.     He  elected  to 
sue  upon  the  contract,  and  he  is  bound  by  his  election. 

The  controlling  facts  of  the  case  seem  to  be  conceded,  and 
the  case  seems  to  be  one  that  might  ^ell  be  dismissed  by  this 
court  after  reversing  the  judgments  below;  but  it  may  be 
safer  to  remand  the  case  to  the  court  of  common  pleas  for 
further  proceedings  according  to  law  and  this  opinion,  and  it 
is  so  ordered.     Judgments  reversed  and  cause  remanded. 

SPEAR.   DAVIS,  SHAUCK.   PRICE,   and   CREW.   JJ.. 

concur. 

Ensley  et  al.  v.  Detroit  Unffed  Ry. 

{Supreme  C&urt  of  Michigan^  July  14^  1903.) 

[96N.  W.  Rep.  34.] 

Injury  to  Stock  on  Track— Contributory   Negligonce — Evidence. 

In  an  action  against  an  electric  railroad  for  death  of  a  cow,  eridenoe 
of  plaintiff  considered,  and  held  not  to  show  that  he  was  ffuilty  of  con- 
tributory negligence  iu  law. 

Same — Res  Gestae.* 

In  an  action  against  an  electric  railroad  for  death  of  a  cow,  testimony 
of  a  passenger  that,  when  the  car  struck  the  cow,  the  motorman,  while 
alighting,  said  :  ''There,  that  is  running  without  a  headlight,"  wae 
properly  admitted  as  part  of  the  res  gestae. 

Same— Failure  to  Carry  Headlight— Liability— Instruction. 

In  an  action  against  an  electric  railroad  for  death  of  a  cow,  an  tnetmc* 
tion  that  defendant's  liability  under  its  franchise  requiring  its  cars  to 
be  properly  lighted,  and  under  the  law  of  negligence,  was  not  materiaUy 
different ;  that  defendant  was  obliged  to  have  such  a  light  as  would  gire 
plaintiff  fair  notice  of  its  approach  ;  that  it  was  for  the  jury  to  say 
whether  the  lights  were  reasonable  on  the  night  of  the  accident,  and 
whether  failure  to  carry  a  headlight  was  negligence  under  the  drcnm- 
stances —fairly  presented  the  law. 

Error  to  Circuit  Court,  Oakland  County ;  George  W.  Smithy 
Judge. 

Action  by  Philo  Ensley  and  another  against  the  Detroit 
United  Railway.  There  was  judgment  for  plaintiffs,  and  de- 
fendant brings  error.     AfBrmed. 

Brennan,  Donelly  &  Van  De  Mark  and  Frank  E.  Jenkins^ 
for  appellant. 

Kinsman  &  Arnold,  for  appellees. 

MONTGOMERY,  J.  The  plaintiffs  were  joint  owners  of  a 
cow  which  was  of  the  value  of  $45,  and  which  has  famished 
the  subject-matter  of  this  litigation.  There  is  no  question 
that  the  cow  was  killed  by  coming  in  collision  with  a  motor 
car  on  the  line  of  defendant's  road.  As  the  contention  is 
made  that  there  was  no  case  for  the  jury,  we  quote  at  sonae 
length  from  the  testimony  of  plaintiff  Cole:  ''Last  summer^ 
August  22d,  I  resided  on  Philo  Ensley 's  farm,  about  one-half 

*See  note  appended  to  lyoaisville  A  N.  R.  Co.  v.  Landers  (Ala.),  6  R. 
S.  R.  96, 29  Am.  A  Bng.  R.  Cas.,  N.  8.,  96. 
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luth  of  the  village  of  Oxford.     I  resided  upon  bis  farm 
lant.    I  had  one-half  interest   in  the  stock  and  crops 
farm.    I  kept  twelve  head  of  cows.     I  can  recollect 
I  day  of  August  last.     I  got  the  cattle  up  for  the  pur- 
milking  them  at  3  o'clock  in  the  afternoon,  because  I 
furnish  milk  for  the  milkmen.     The  weather  was 
and  threatened  to  rain,  and,  after  milking  the  cows,  I 
71  their  corn  in  the  stable  on  account  of  rain.     About 
k  in  the  evening  I  turned  the  cows  out.     The  barn   is 
I  on  the  east  side  of  the  highway,  and  the  electric  rail- 
iituated  in  the  center  of  the  highway,  and  the  house 
e  we.st  side  of  the  highway.     The  pasture  in  which   I 
:he  cows  is  on  the  east  side  of  the  highway.     That 
about  8  o'clock  I  had  gone  across  to  the  house  to 
:  hogs,  and,  after  I  got  the  hogs  fed,  I  thought  I  would 
cows  out,  and  I  came  across  and  looked  up  and  down, 
aw  no  car  coming  from  any  direction,  and  I  went  and 
the  gate  that  goes  to  the  lane,  so  that,  when   I  got 
ley  would  go  right  in,  providing  I  had  to  crowd  them 
t  them  out,  and  kept  constantly  looking  up  the  track 
',  and  I  see  no  car  coming  then  from  either  direction. 
)re  it  has  been  the  custom  of  the  company  to  carry  a 
it.     I  never  noticed  the  car  come  down  at  night  with- 
adlight  neither  way.     I  could  see  north   towards  the 
lear  about  eight-tenths  of  a  mile.     I  saw  no  signs  of 
I  saw  no  signs  of  any  light  or  any  car  at  all.     Q. 
tking  carefully,  you  looked  down  the  road  at  the  same 
L  Yes,  sir.     Q.  Now,  after  looking  both  ways,  what 
lo.'     A.  I  turned  the  cows  out.     Q.  V^^hat  did  you 
:hem  1      A.  I  turned  them  out,  and  drove  them  right 
pasture — that  is,  into  the  lane — and  just  before  I  got 
le  gate  I  looked  acound  to  see  if  any  car  was  coming, 
3  was  one  right  onto  me  within  three  or  four  rods, 
bed  right  across  the  track  (I  was  on  the  west  side  of 
when  I  saw  the  car  coming,  and  I  rushed  right  across 
),  and  there  was  one  of  the  cows  started  on  a  run 
:   track,  and   I  got   in  around   those,   rushed  them 
the  gate,  and  shut  the  gate.     As  soon  as  I  got  them 
ir  was  by  me.     The  car  was  within  three  or  four  rods 
en  I  saw  it  first     I  drove  the  cows  in  and  shut  the 
::ould  hardly  keep  the  cows  from  the  gate  while  I 
It  would  have  been  impossible  for  me  to  have  got 
lat  cow.     This  car  that  came  down  had  no  head- 
evening.     It  had  no  light  in  front  of  it  at  all.     It 
dark,  rather  dark  and  cloudy,  and   it  was  about   8 
It  was  about  325   feet  south  of  there  that  the  cow 
That  is  the  distance  where  they  rolled  the  cow  ofi 


>  f 


dsted  that  this  testimony  shows  plaintiff  to  have 
ty  of  contributory   negligence.     In  support   of  this 
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contention  it  is  said :  ''Neither  on  direct  or  cross-examina- 
tion did  Mr.  Cole  testify  that  he  at  any  time  looked  for  the 
car  after  leaving  the  barnyard  gate  until  the  cows  were  within 
twenty  feet  of  the  lane  gate,  and  part  of  them  way  over  on  the 
west  side  of  the  track."  Counsel  must  have  overlooked  the 
following,  appearing  in  the  direct  examination  of  the  witness: 
''I  let  them  out,  and  kept  constantly  looking  up  the  track  for 
a  car,  and  I  saw  no  car  coming  from  either  direction. "  Ashe 
was  driving  the  cattle  down  the  track,  where  he  had  a  plain 
view,  it  would  seem  that,  if  he  constantly  kept  looking  up  the 
track  (from  which  direction  the  car  in  question  came),  he  did 
about  all  that  could  be  expected. 

Objection  is  made  to  the  admission  of  the  testimony  of  a 
passenger  as  to  a  statement  made  by  the  motorman  at  the 
time  of  the  collision.  He  testified  under  objection  that, 
when  the  car  struck  the  cow,  witness,  the  conductor,  and  the 
motorman  got  out  of  the  car,  and  that  while  the  motorman 
was  getting  out  of  the  car,  before  he  got  out,  he  said,  ''There, 
that  is  running  without  a  headlight."  This  was  admitted  as 
a  part  of  the  res  gestae,  and  we  think  properly. 

An  effort  is  made  to  liken  the  case  to  Dompier  v.  Lewis 
(Mich.)  91  N.  W.  152,  but  the  case  is  clearly  distinguishable. 
In  this  case  the  exclamation  was  made  at  the  very  time  of  the 
injury,  and  related  to  the  very  fact;  in  the  former  case  it  was 
in  the  nature  of  a  narrative  of  a  past  event,  and  did  not  relate 
to  the  very  fact  of  the  injury.  The  question  put  to  the  wit- 
ness in  the  present  case  was  somewhat  broader  than  the  an- 
swer itself,  and  in  this  holding  we  confine  our  decision  to  the 
case  as  disclosed  by  the  answer  of  the  witness. 

The  principal  complaint  in  the  case  relates  to  the  charge  of 
the  court  on  the  subject  of  lights.  The  defendant's  franchise 
contract  contained  the  following:  •  "That  the  cars  of  said  rail- 
way shall  be  of  modern  type,  propelled  by  electricity  or  any 
other  motive  power,  except  steam,  which  is  or  may  become 
suitable  for  railway  purposes,  and  must  be  properly  lighted  in 
the  nighttime,  whether  standing  or  running."  The  circuit 
judge  charged  the  juty  upon  this  subject  as  follows:  "The 
franchise  for  the  township  of  Oxford,  where  the  accident  oc- 
curred, contains  the  provision  that  cars  must  be  properly 
lighted  in  the  nighttime,  whether  standing  or  running.  Now, 
what  do  the  words 'properly  lighted'  mean.'  They  do  not 
mean  necessarily  that  the  car  be  equipped  with  a  headlight, 
or,  if  with  a  headlight,  that  it  should  be  an  electric  headlight 
rather  than  one  provided  or  furnished  by  the  use  of  oil.  The 
question  of  whether  it  was  light  or  dark  must  be  carefully 
considered  in  determining  whether  the  car  was  properly  and 
sufficiently  lighted  or  not.  If,  in  fact,  it  was  light  enough 
so  that  the  plaintifi  Cole,  in  exercising  due  diligence  to  pro- 
tect his  own  interests,  could  have  seen  the  approach  of  the 
car  a  considerable  distance,  then  the  question  of  lighting  the 
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^ould  be  of  no  importance.  Any  light  or  no  light  would 
£cient  in  that  event.  Now,  regardless  of  the  franchise^ 
nder  the  general  liability  of  the  defendant's  company 
gligence,  it  would  be  liable  for  any  failure  to  use  rea- 
le  care  in  the  lighting  of  its  car  in  front,  so  as  to  give  a 
id  reasonable  notice  to  persons  desiring  to  use  the  high-* 
lext  to  the  track.  That  would  not  necessarily  mean 
:  should  use  a  headlight,  any  more  than  the  language 
n  the  franchise;  but  it  would  mean  that,  if  the  darkness 
ich  that  the  plaintiff  Cole  could  not  otherwise  see  its 
ach,  then  the  car  should  be  so  lighted  as  to  give  the 
iff  fair  and  reasonable  notice  of  its  approach  if  he  looked, 
gentlemen,  I  leave  that  whole  question  to  you,  and  say 
that  under  the  peculiar  wording  of  that  franchise  the 
ty  for  violation  of  the  franchise  does  not  differ  greatly 
^hat  the  ordinary  liability  of  the  defendant  would  be 
the  law  of  negligence.  My  construction  of  that  Ian- 
would  be  that  there  should  be  such  a  light  in  front  as 
give  the  plaintifi  reasonable  and  fair  notice  of  its  ap- 
L  had  he  looked.  Now,  gentlemen,  it  is  for  you  to  say 
3r  the  lights  that  evening,  as  described,  are  reasonably 
perly  within  that  definition  or  not.  It  is  the  claim  of 
lintifls  that  in  order  to  constitute  a  reasonable  and 
tice,  or  to  comply  with  the  franchise,  it  is  necessary  to 
headlight.  Now,  gentlemen,  if  it  be  true  that  the 
cm  the  window  that  has  been  described — from  the  buH's- 
ht  and  from  the  windows — would  give  the  plaintiff 
Ar  and  reasonable  notice  of  its  approach,  then  I  say  to 
at  it  would  not  be  negligence  not  to  have  a  headlight; 
under  all  the  circumstances,  you  determine  that  those 
^ere  not  and  did  not  give  the  plaintiff  Cole,  or  would 
'e  him,  fair  and  reasonable  notice  of  its  approach,  then 
ght  find  that  the  headlight  was  necessary  to  comply 
le  ordinances  to  relieve  them  from  liability  for  negli- 
That  would  depend,  gentlemen,  on  what  you  deter- 
'om  the  evidence.  What  I  mean  to  say  is,  gentlemen, 
e  failure  to  carry  a  headlight  is  not  of  itself,  standing 
full  proof  of  negligence.  It  might  be  negligence,  and 
it  not,  depending  on  what  other  lights  were  in  front  of 

y  7 

m 

hink  this  instruction  fairly  presented  the  question  to 
y.     See  Rascher  v.  Street  Railway  Company,  90  Mich. 

N.  W.  463,  30  Am.  St.  Rep.  447;  McGee  v.  Street 
y  Company,  102  Mich.  107,  60  N.  W.  293,  26  L.  R.  A. 

Am.  St.  Rep.  507. 

record  presents  no    other  questions    meriting    dis- 

judgment  is  affirmed.     The  other  Justices  concurred. 
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{Supreme  Court  of  Michigan^  July  14^  190J,) 

[95  N.  W.  Rep.  1073.1 

Gross  Negligence  and  Contributory  Negligence — Subsequent  or  Con* 
current. 
The  gross  negligence  of  the  defendant  will  not  warrant  a  recoTery, 
notwithstanding  the  contributory  negligence  of  the  plaintiff,  where 
plaintiff's  negligence  is,  in  the  order  of  causation,  either  subsequent  to, 
or  concurrent  with,  that  of  the  defendant. 

Frightening  Horses— Negligence— Question  for  Jury. 

Whether  a  railroad  company  was  guilty  of  negligence,  where  the  horse 
of  one  driving  along  a  public  street  became  frightened  at  cars  which  were 
being  shunted  down  the  company's  tracks  which  lay  in  the  street,  and 
backed  the  buggy  onto  the  track  in  front  of  the  cars,  held^  under  the 
evidence,  to  be  a  question  for  the  jury. 

Instructions. 

The  fact  that  the  trial  judge,  in  charging  the  jury,  presented  the 
facts  on  one  of  the  issues  with  considerable  emphasis,  and  probably  did 
not  entirely  conceal  his  opinion  with  relation  thereto,  was  not  gtoiuid 
for  reversal,  it  being  clear  from  the  charge  that  the  jury  were  to  pass 
on  the  issue. 

Error  to  Circuit  Court,  Bay  County;  Theodore  F.  Shepard, 
Judge. 

Action  by  Sophia  Labarge  against  the  Pere  Marquette 
Railroad  Company.  Judgment  for  defendant,  and  plain tifi 
brings  error.     Affirmed. 

D.  B.  Richardson  (Loranger  &  Fl3wn,  of  counsel),  for  ap- 
pellant. 

T.  A.  E.  &  J.  C.  Weadock  (F.  W.  Stevens,  of  counsel),  for 
appellee. 

HOOKER,  C.  J.  The  plaintifiE,  when  driving,  was  struck 
and  injured  by  a  car  belonging  to  the  defendant,  which  had 
been  shunted  down  the  street  upon  which  she  was  driving,  in 
Bay  City.  This  action  was  brought  to  recover  damages  for 
the  injury  sustained  by  her,  and,  upon  the  trial,  a  jury  ren- 
dered a  verdict  for  the  defendant.  She  has  taken  a  writ  of 
error  upon  the  judgment  rendered. 

The  negligence  complained  of  is,  first,  that  the  defendant's 
servants  ^'kicked''  two  sleeping  coaches  down  its  track,  and 
across  a  street  (Third),  at  a  rate  of  five  to  six  miles  an  hour, 
with  no  one  upon  them  to  control  them,  and  this  is  said  to 
have  amounted  to  ''gross  negligence.''  This  was  afterwards 
amended  so  as  to  allege  that  she  was  struck  upon  Jefferson 
street,  which  accorded  with  the  fact.  The  railroad  occupies 
a  portion  of  Jefferson  street— which  crosses  Third — the  main 
track  being  near  the  center,  and  a  side  track  just  west  of  it. 
Other  side  tracks  occupy  lands  adjacent  to  Jefferson  street. 
The  plaintiff's  home  was  upon  Jefferson  street,  a  short  dis- 
tance from  Third  street,  and  she  was  familiar  with  defend- 
ant's practice  of  shunting  its  cars,  which  it  did  daily  at  this 
place.     Her  version  of  the  affair  is,  in  brief,  that,  while  driv- 
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:h  a  companion,  she  saw  the  cars  pulled  north  across 
street,  and  that  her  companion  stopped  her  horse  until 
in  had  crossed,  when,  on  being  signaled  to  cross  the 
y  the  flagman,  she  did  so,  and  immediately  turned  up 
)n  street  towards  plaintiff's  residence.  As  she  turned 
>n  Jefferson  the  cars  were  coming  toward  her  from  the 
and  when  she  had  gone  1 5  or  20  feet,  on  Jefferson 
the  horse  became  frightened  at  the  approach  of  the 
id  reared  and  pranced,  and  finally  became  unmanage- 
id  backed  the  buggy  upon  the  track  in  front  of  the  ap- 
ng  car,  which  struck  it,  to  her  injury.  We  are  asked 
:hatthe  act  of  shunting  these  cars  along  the  street,  with 
at  the  brake,  was  such  a  want  of  care  as  to  make  de- 
liable,  regardless  of  the  question  of  contributory  neg- 

y  be  conceded  that,  where  one  willfully  injures  an- 
he  doctrine  of  contributory  negligence  is  not  involved, 
:  the  injury  is  not  negligent,  but  intentional.  Again, 
)ne  is  seen  in  danger,  though  placed  there  through  his 
?ligence,  one  who,  thu$  seeing  him,  omits  ordinary 
avert  an  injury  to  him,  is  not  alone  negligent,  but  is 
,  and,  as  wantonness  of  this  kind  is  akin  to  willfulness, 
an  opportunity  for  applying  the  same  rule,  and  de- 
s  have  been  held  liable  under  such  circumstances, 
in,  we  can  conceive  of  a  degree  of  recklessness  which, 
>n  of  its  coincidence  with  probable  disaster,  is  closely 
i  the  foregoing,  and  should  perhaps  be  governed  by 
e  rule,  but  it  does  not  follow  that  all  acts  that  counsel 
3  might,  in  the  light  of  subsequent  events,  be  inclined 
sckless,  should  be  treated  as  something  more  than 
ice,  and  classed  with  intentional,  rather  than  with 
it,  acts,  when  it  cannot  be  said  that  it  was  not  coinci- 
h  a  probable  disaster.  It  has  been  held  in  this  state 
ross  negligence' '  to  run  a  car  across  a  highway  at  a 
s  of  speed,  without  having  a  lookout  to  stop  the  train, 
persons  upon  the  crossing  by  signal  or  otherwise  to 
Dui  the  track,  and  that  in  such  cases,  where  the  danger 
have  been  discovered  and  averted  by  the  use  of  or- 
are,  the  antecedent  negligence  which  caused  plain- 
Dpardy,  which  should  have  been  discovered  and 
should  not  constitute  a  defense,  though  it  does  not 
lat  subsequent  negligence  of  a  plaintiff  would  be  ex- 
id  it  should  not  be. 

in  Battishill  v.  Humphreys,  64  Mich.  494,  31  N.  W. 
hild  zi  years  old  was  run  over  in  daylight  upon  a 
3ssing,  unseen  by  the  engineer,  who,  it  was  said, 
/e  seen  her  in  time  to  stop  his  train  had  he  been  at- 
ind  it  was  held  that  the  court  would  not  discuss  the 
of  the  negligence  of  the  guardian,  who  should  have 
i  her  going  into  a  place  of  danger.  Here  was  the 
it    negligence  of  the  guardian,  and  the  subsequent 
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failure  to  discover  the  dangerous  situation  for  want  of  ordinary 
care,  upon  which  the  liability  rested. 

The  next  case  was  Cooper  v.  L.  S.  Ry.,  66  Mich.  261,  33  N. 
W.  306,  1 1  Am.  St.  Rep.  482.  A  girl  of  1 1  years  stepped  upon 
a  track  at  a  city  street  crossing  and  looked  after  a  receding 
train,  when  she  was  struck  by  a  caboose  of  another  train  and 
killed.  Again  it  was  held  that  the  defendant  was  liable,  be- 
cause it  backed  the  train  over  a  highway  crossing,  without  a 
brakeman  at  the  rear  end  as  a  lookout,  and  in  readiness  to 
apply  the  brakes  in  case  of  danger,  and  thus  prevent  collision 
or  accident,  there  being  no  flagman.  The  question  of  con- 
tributory negligence  was  left  to  the  jury,  and  the  defendant 
claimed  it  was  injured  thereby.     This  court  held  not. 

In  the  case  of  Schindler  v.  Ry.,  87  Mich.  405,  49  N.  W.  670, 
some  freight  cars  were  shunted  across  a  highway,  no  one  be- 
ing upon  them.  A  boy  of  1 1  years  was  riding  in  a  sleigh, 
which  was  struck,  and  he  was  injured.  The  case  shows  that 
the  defendant's  crew  knew  that  the  sleigh  had  started  for  the 
crossing  ''at  the  very  time  when  they  kicked  these  cars  across 
this  highway."  The  defendant  was  held  liable.  It  was  con- 
tended that  the  boy  was  chargeable  with  contributory  negli- 
gence. In  discussing  this,  the  court  said:  ''The  charge  in 
the  declaration  is  for  gross  negligence.  The  jury  have  found 
the  defendant  guilty  of  gross  negligence.  There  is  no  room* 
therefore,  for  the  claim  that  the  defendant  company  should  be 
excused  for  its  negligence,  though  Schupp  may  have  been 
negligent,  and  his  negligence  might  have  been  imputed  to  the 
child.  Whether,  under  the  circumstances  stated  here, 
Schupp's  negligence  could  be  imputed  to  the  child,  we  do 
not  determine,  as  under  the  finding  of  the  jury  there  is  no 
room  for  contending  that  Schupp's  or  the  plaintifi's  contrib- 
utory negligence  could  be  made  applicable  in  determining 
the  rights  of  the  parties  in  this  case.  The  term  'gross  negli- 
gence' has  been  used  in  cases  decided  by  this  court,  and  has 
a  definite  meaning,  when  referred  to  as  authorizing  a  recov- 
ery for  a  negligent  injury,  notwithstanding  the  contributory 
negligence  of  the  plaintiff.  It  means  the  intentional  failure 
to  perform  a  manifest  duty,  in  reckless  disregard  of  the  conse- 
quences, as  affecting  the  life  or  property  of  another.  It  also 
implies  a  thoughtless  disregard  of  consequences,  without  the 
exertion  of  any  effort  to  avoid  them." 

In  each  of  these  cases  there  was  a  possible  antecedent  neg- 
ligence, which  should  have  been  discovered,  and  danger 
averted,  by  the  exercise  of  ordinary  care  by  the  defendant, 
viz.,  by  having  a  lookout  upon  its  cars.  There  was  nothing 
to  indicate  that  the  plaintiff  was  chargeable  with  subsequent 
negligence,  or,  if  there  was,  the  point  was  not  raised.  In 
one  of  the  cases  the  question  of  contributory  negligence  was 
not  before  this  court  in  a  way  to  be  passed  upon,  so  far  as 
this  question  was  concerned.  In  the  other  cases  the  question 
of  imputable   negligence    on  the  part  of  the  plaintiff  was 
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id  by  saying  that  ''gross  negligence  upon  defendant's 
eliminated  the  question  of  contributory  negligence 
upon  the  plaintiff's  antecedent  negligence/' 

also,  Denman  v.  Johnston,  85  Mich.  396,  48  N.  W. 
'homas  v.  Ry.,  86  Mich.  496,  49  N.  W.  547.  In  both  of 
:ases  contributory  negligence  was  considered  a  question 
;  jury. 

lichter  v.  Harper,  95  Mich.  225,  54  N.  W.  768,  Mr. 
i  Montgomery,  speaking  for  all  of  his  associates,  was 
sing  a  case  where  gross  negligence  was  charged.  He 
''It  is  urged  by  plaintiff's  counsel  that  the  negligence  of 
ants  was  so  gross  and  willful  as  to  excuse  concurring 
3nce  on  the  part  of  the  plaintiff,  it  being  claimed  that, 
the  neglisrence  of  the  defendant  is  gross  or  willful,  the 
Dutory  negligence  of  the  plaintiff  is  not  a  defense.  This 
another  way  of  stating  the  doctrine  of  comparative  neg- 
3,  which  has  never  obtained  in  this  state.  It  is  true 
le  contributory  negligence  of  the  plaintiff  does  not  pre- 
icovery  in  a  case  where  the  defendant,  who  knows,  or 
by  the  exercise  of  the  most  ordinary  care,  to  know,  of 
^cedent  negligence  of  the  plaintiff,  by  his  subsequent 
3nce  does  plaintiff  an  injury."  The  Case  of  Battishill, 
of  the  three  mentioned,  was  cited,  but  it  shows  our 
-etation  of  that  case.  He  continued:  "As  well  stated 
ge  Cooley :  'In  such  cases  it  may  be  said  that  the  neg- 
;  of  the  plaintiff  only  put  him  in  position  of  danger, 
IS  therefore  only  the  remote  cause  of  the  injury,  while 
>sequently  intervening  negligence  of  the  defendant  was 
oximate  cause. '  This  rule  does  not  permit  recovery, 
hstanding  plaintiff's  contributory  negligence,  but  it 
izes  that  such  discovered  negligence  of  plaintiff,  or  his 
;nce  which  should  have  been  discovered,  is  not  a  con- 
ng  cause  to  the  injury  in  a  legal  sense.  This,  we  think, 
logical  statement  of  the  rule  as  deduced  from  the  au- 
es.  4  Am.  &  Eng.  Enc.  of  Law,  p.  80,  and  notes.  But 
ule  which  has  no  application  to  the  case  at  bar."  Cit 
lley  v.  Courter,  93  Mich.  473,  53  N.  W.  621. 
aethem  v.  Ry.  Co.,  100  Mich.   297,    58  N.  W.  996,  Mr. 

Long  appears  to  have  recognized  the  rule  that  plain- 
ibsequent  negligence  is  a  defense.  There  a  street  car 
saw  a  milkman's  sleigh  in  place  of  danger.  He  might 
:opped  and  avoided  an  accident,  but  he  did  not.  The 
in  saw  the  car  and  attempted  to  get  out  of  the  way, 
led.  It  was  held  that  his  conduct  after  seeing  the  car 
id  the  question  of  contributory  negligence. 
le  case  of  Montgomery  v.  R.  R.,  103  Mich.  46,  61  N. 
,  29  L.  R.  A.  287,  the  intestate  was  a  member  of  a 
vhich  was  marching  upon  a  city  street,  playing  at  the 
Defendant's  cstr  came  up  behind  them,  and  ran  into 
:estate.  The  motorman  saw  the  man  walking  in  a 
ous  place,  and  made  no  effort  to  avoid  the  accident. 
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There  was  testimony  indicating  that  the  intestate  was  una- 
ware of  the  approach  of  the  car.  No  subsequent  negligence 
on  his  part  appeared.  See,  also,  Borschall  v.  Ry.,  ii^  Mich. 
473.  73  N.  W.  551;  Buckley  V.  F.  &P.  M.  R.  Co.,  119 Mich.  587, 
78  N.  W.  655;  Merritt  v.  Foote,  128  Mich.  373,  87  N.  W.  262. 

In  all  of  these  cases  the  negligence  of  the  defendants  oc- 
curred when  there  was  a  condition  of  danger,  and  it  may  be 
said  that  it  was  unimportant  how  such  antecedent  condition 
arose,  or  whether  it  was  due  to  the  negligent  act  of  the  plain- 
tiff or  not.  The  defendant's  wrong  being  a  want  of  ordinary 
care,  which  care  would  have  prevented  the  accident,  notwith- 
standing plaintiff's  antecedent  negligence,  it  was  responsible 
for  it,  and  plaintiff's  antecedent  negligence  being  at  most  a 
remote  cause,  and  there  being  no  other  negligence  on  the  part 
of  the  plaintiff,  he  might  recover.  It  has  in  some  cases  been 
said  that  his  negligence  might  be  said  to  be  a  remote,  and  not 
the  proximate,  cause. 

We  have  held  that  a  defendant  who  backs  its  cars  at  high 
speed  across  a  highway  in  a  citv  or  village,  without  having  a 
brakeman  upon  or  in  charge  of  the  same,  is  chargeable  with 
gross,  i.  e.,  great,  negligence,  and  cannot  maintain  the  defense 
of  contributory  negligence,  where  the  presence  of  such  brake- 
man,  and  the  use  of  ordinary  care,  would  have  shown 
plaintiff's  danger  and  made  it  possible  to  avert  the  accident. 
This  rule  is  subject  to  the  exception  of  such  negligence  on 
the  part  of  the  plaintiff  as  occurs  after  his  discovery  of  the 
danger.  In  our  opinion  the  term  ''gross,"  as  applied  to  neg- 
ligence, has  no  such  broad  legal  effect,  as  is  contended  for  in 
this  case;  but  whenever  the  defendant  sees  a  plaintiff  in 
danger,  or  by  exercising  only  ordinary  care  in  the  discharge 
of  his  duty  should  discover  such  danger  in  time  to  avert  an 
injurv,  and  either  fails,  after  discovering  it,  to  take  steps  to 
avert  it,  or  fails  to  discover  the  danger,  the  fact  that  the  plain- 
tiff's danger  arose,  in  the  first  place,  through  his  own  negli- 
gence, does  not  prevent  his  recovery  for  an  injury  sustained. 

Counsel  in  this  and  many  other  cases  have  apparently  as* 
sumed  that  where  negligence  is  extraordinary,  to  a  compara- 
tive or  superlative  degree,  it  is  proper  to  call  it  ''gross,"  and 
that,  when  it  can  be  so  denominated,  certain  legal  consequences 
result.  Accordingly  in  this  case  it  is  said  that  it  was  ex- 
tremely negligent  to  shunt  these  cars  down  the  street  without 
a  lookout  on  duty,  with  his  hand  on  the  brake,  and  justified 
the  charge  of  "gross"  negligence,  and  hence  nothing  that 
the  plaintiff  had  done  or  might  do  after  the  discovery  of  the 
approaching  train  could  be  effective  as  a  defense  to  the  ac- 
tion. We  think  this  is  not  the  rule.  The  doctrine  of  respon- 
sibility, notwithstanding  discovered  negligence  of  the  plaintiff, 
does  not  apply  where  the  plaintiff's  negligence  is,  in  the 
order  of  causation,  either  subsequent  to,  or  concurrent  with, 
that  of  the  defendant.  Smith  v.  Norfolk  R.  R.,  114  N.  C. 
728,  19  s.  E.  863,  923,  25  L.  R  A.  287;  Holmes  V.  South.  Pac 
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Ry.  Co.,  97  Cal.  i6i,  31  Pac.  834.  Thus  it  is  said  that 
one  discovered  by  an  engineer,  negligently  walking  on 
oad,  may  be  entitled  to  recover,  if  the  engineer,  appre- 
3g  the  danger,  makes  no  effort  to  avert  it,  he  cannot  re- 
if,  after  becoming  aware  of  the  danger,  he  makes  no 
r  effort  to  escape.  I.  R.  Co.  v.  Garcia,  75  Tex.  583,  13 
223;  Louisville  R.  R.  Co.  v.  Webb,  90  Ala.  185,  8 
.  518,  II  L.  R.  A.  674;  Smith  v.  Norfolk  R.  Co.,  supra. 
1  Ochsenbein  v.  Shapley,  85  N.  Y.  214,  this  was  held 
3ne  who,  after  notice  that  a  boiler  is  to  be  tested,  in  a 
ss  manner  persists  in  standing  by  until  it  explodes, 
it  has  been  said,  ''Defendant's  negligence  must  be  sub- 
it  to  plaintiff's.  Recovery  cannot  be  had  for  the  killing 
respasser  by  reason  of  the  fact  that  the  train  was  not 
ly  equipped  with  appliances  for  stopping  it  quickly.'* 
V.  Norfolk  R.  Co.,  114  N.  C.  728,  19  S.  E.  863,  923,  25 
A.  287;  Sullivan  V.  Mo.  Pac.  Ry.,  117  Mo.  214,  23  S.  W. 
^'The  obligation  is  mutual  to  use  care  to  avoid  the  con- 
ices  of  each  other's  negligence."  N.  C.  R.  Co.  v. 
29  Md.  420,  96  Am.  Dec.  545.  This  rule,  as  first  laid 
in  Davies  v.  Mann,  10  M.  &  W.  546,  has  been  much 
sed,  and  it  is  perhaps  not  too  much  to  say  that  the  doc- 
ntended  to  be  announced  there  has  been  misinterpreted 
isapplied.  Certain  it  is  that,  of  a  large  number  of  cases 
n  support  of  that  case,  in  all  but  two  or  three  the  de- 
ts  were  fully  aware  of  plaintiff's  danger.  See  Shear- 
Red,  on  Neg.  §  99,  notes  2,  4.  This  understanding  of 
e  seems  to  be  in  accord  with  Mr.  Justice  Montgomery 
Iter  v.  Harper,  supra. 

contended  by  defendant's  counsel  that  it  had  the  right 
its  track  in  the  ordinary  way,  and  that  it  might  run  its 
thereon,  notwithstanding  the  fact  that  horses  were 
o  be  frightened  thereby,  and  that  it  cannot  be  said  to 
sen  negligent  in  not  anticipating  that  the  horse  would 
itened  and  back  upon  the  track.  We  are  not  satisfied 
railroad  company  owes  no  duty  toward  those  who  drive 
street  in  which  its  trains  also  run.  Undoubtedly  it 
ight  to  run  its  trains  there,  but  so  have  persons  a  right 
i  there,  and  each  has  the  right  to  expect  reasonable 
the  part  of  the  other.  We  are  not  able  to  say,  as  a 
of  law,  that  it  was  not  possible  for  this  train  to  have 
:opped  after  the  horse  began  to  back  up,  had  the 
ng  been  prudently  done,  nor  can  we  say  that  there  was 
ligence  in  a  failure  to  do  so.  This  would  depend 
le  distance  that  the  cars  were  from  the  horse,  the  rate 
I,  the  provisions  made  by  defendant  for  controlling  the 
d  the  apparent  conduct  of  the  horse  and  its  driver; 
question  was  for  the  jury,  as  the  court  held.  Under 
Lses  it  was  a  proper  question  for  the  jury  to  determine 
as  a  proper  discharge  of  duty,  and  whether  the  em- 
of  the  defendant  in  charge  of  the  cars,  by  the  use  of 


n 


462         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

LfSLhsLTge  V.  Pere  Marquette  R.  Co 

ordinary  care  in  running  the  cars,  and  in  discharge  of  their 
plain  duty,  could  and  should  have  seen  and  averted  the 
accident.  If  they  could,  the  negligence  of  plaintiff  and  her 
companion  in  driving  up  the  street,  if  it  was  negligent,  was 
not  a  proper  defense,  unless  it  occurred  after  their  discovery 
of  the  danger. 

The  tiial  judge  indulged  in  a    somewhat    extended  dis- 
cussion of  the  testimony,  and  this  is  perhaps  subject  to  the 
criticism  that  he  did  not  entirely  conceal  his  opinion  in  rela- 
tion to  some  features  of  the  case.     Thac  is  sometimes  a 
difficult  thing  to  do,  and  at  the  same  time  direct  the  atten- 
tion of  the  jury  to  the  crucial  points  of    the    testimony 
upon  which  a  case  may  turn.     We  have  held  that  a  charge 
must    be    based  upon    the    evidence.     Doyle    v.   Stevens, 
4   Mich.   87;    Amer.    Co.    v.    Moore,  5   Mich.    368;   Dodge 
V.    Brown,     22    Mich.   446;  Druse    v.  Wheeler,     26    Mich. 
199;  Chadwick  v.     Butler,   28  Mich.  352;  Leslie  v.   Smith, 
32  Mich.  64.     We  have  also   recognized    the  propriety  of 
a  discussion  of  the  evidence  within  proper  limits,  and  have 
refused  to  reverse  a  case  on  the  ground  that  the  trial  judge 
had  even  expressed  an  opinion  upon  the  facts,  when  it  ap- 
peared that  the  jury  were  informed  that  it  was  no  more  than 
an  opinion,  and  was  not  intended  nor  calculated  to  prevent 
their  free  consideration  of  the  evidence  and  determination  of 
the  facts.     See  Sheahan  v.  Barry,    27  Mich.  227.     In  Elliott 
V.  Van  Buren,  33  Mich.  57,  20  Am.  Rep.  668,  it  was  said: 
''We  do  not  find  that  anything  was  said    which  could  in  any 
way  mislead  the  jury  as  to  their  powers  or  duties.     This  be- 
ing so,  we  cannot  be  justified  in  acting  as  censors  of  the  style 
or  spirit  of  the  charge,  even  if  we  should  not  approve  them 
ourselves.    Judges  are  not  expected  to  be  so  purely  mechan- 
ical in  their  action  as  never  to  express  in  words  more  or  less 
of  their  ideas  upon  many  questions  of  legal  policy  and  theory, 
as  well  as  human  conduct.     The  reports  are  full  of  judicial 
remarks  which  are  not  supposed  to  be  meant  as  legal  ralings, 
and  which  an  appellate  court  would  never  think  of  reviewing. 
In  Sheahan  v.  Barry,  27  Mich.  217,  the  remarks  complained 
of  bore  more  severely  against  the  defendant  than  anything 
which  appears  in  this  record.     But  on  a  review  of  the  authori* 
ties  we  were  there  satisfied  no  ground  of  error  existed,  and  so 
we  think  of  the  case  before  us."    These  cases  have  been  cited 
frequently  since,  and  the  court  has  indicated  an  unwilling- 
ness to  extend  the  rule.     See  People  v.  Lyons,  49  Mich.  82, 
13  N.  W.  365;  People  v.  Murray,  52  Mich.  302,  17  N.  W.  843; 
Letts  V.  Letts,   91  Mich.    599,    52  N.   W.    54;  Raymond  v. 
Woolfenden's  Estate,  99  Mich.  165,  $8  N.  W.  41;  Blumeno  v. 
R.  R.  Co.,    loi  Mich.   325,  59  N.   W.   594;  Preston  Bank  v. 
Ins.  Co.,  im  Mich.  511,  7^  N.  W.  815;  Valin  v.  McKerreghan. 
104  Mich.  213,  62  N.  W.  340.     A  majority  of  the  court  are  of 
the  opinion  that  the  judgment  should  not  be  reversed  for  this 
reason,  for,  although  we  agree  that  the  court's  language  pre- 
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the  facts  bearing  upon  the  question  of  contributory 
ence  with  considerable  emphasis,  it  cannot  be  said  that 
ry  were  given  to  understand  that  they  were  not  to  pass 
he  question,  it  being  clear  that  it  was  expected  that 
^ould  pass  UDon  it.  See  Blumeno  v.  Railroad,  loi 
330,  59  N.  W.  594. 

unnecessary  to  discuss  other  questions,  further  than 
that  they  have  received  attention, 
judgment  is  affirmed.     The  other  Justices  concurred. 


Central  of  Georgia  Ry.  Co.   v.  Dozier. 

(Supreme  Court  of  Georgia^  June  26,  igoj,) 
[45  8.  E.  Rep.  67.] 

ds— Killing  Stock— Evidence.* 

;uit  for  damages  for  kiUing  stock,  the  plaintiff  offered  no  eye- 
to  the  transaction.  While  weak  and  unsatisfactory,  the  testi- 
is  to  the  tracks  of  the  animal  and  other  physical  facts  was 
it,  when  aided  by  the  presumption  of  negligence,  to  warrant  a 
in  .favor  of  the  plaintiff,  notwithstanding-  the  evidence  of  the 
ir  and  fireman  tending  to  show  the  exercise  of  ordinary  care 
gence.  See  Central  of  Ga.  Ry.  Co.  v.  Harden,  38  S.  E.  949, 113 
;  Same  v.  Hardin,  40  S.  E.  738, 114  6a.  548. 
bus  by  the  Court.) 

r   from   Superior  Court,  Talbot  County ;  W.   B.  Butt, 

3n  by  Allen  Dozier  against  the  Central  of  Georgia 
y  Company.  Judgment  for  plaintiff,  and  defendant 
error.     Affirmed. 

e  &  Battle  and  A.  J.  Persons,  for  plaintiff  in  error. 
Bull,  for  defendant  in  error. 

[AR,     J.      Judgment     affirmed.      All     the     Justices 


Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Priest. 

{Supreme  Court  of  Georgia^  June  26,  igoj^,) 

[45  S.  B.  Rep.  35.] 

Is — Injuries   to  Trespassers— Children  on    Depot   Grounds— 

ding.l- 

laintiff  being-  a  trespasser  upon  the  premises  of  the  defendant 

companj,  it  owed  her  no  duty  of  protection  until  her  presence 

lally  discovered  by   its    servants,  notwithstanding*  she   was  a 

tender  years ;  and  it  not  affirmatively  appearing  from  the  alleg'a- 

her  petition  that,  after  she  was  seen  by  one  of  the  defendant's 

whether  a  presumption  of   negligence  arises  from  mere  proof 
r  to  stock  on  track,  see  foot-note  appended  to  Southern  Ry.  Co. 
;Ga.),  6  R.  R.  R.  588,  29  Am.  &.  Bng.  R.  Cas.,  N.  8.,  588. 
x>t-note  appended  to  Ash  worth  v.  Southern  Ry.  Co.  (Ga.),  5  R, 
9,  28  Am.  &  £«ngr.  R.  Cas.,  N.  S.,  679. 
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employees,  the  conduct  of  any  of  them  was  so  g^roasly  negli|rcnt  as  to 
indicate  a  willful  and  wanton  disreg^ard  for  her  safety,  the  company's 
S^eneral  demurrer  should  have  been  sustained. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County;  W.  M.  Heniy^ 
Judge. 

Action  by  Mary  Priest,  by  her  next  friend,  against  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company. 
Judgment  for  plaintiff.     Defendant  brings  error.     Reversed. 

Payne  &  Tye,  W.  J.  Neel,  and  Paul  H.  Doyal,  for  plaintiff 
in  error. 

McHenry  &  Maddox,  Fouche  &  Fouche,  and  Moses  Wright, 
for  defendant  in  error. 

SIMMONS.  C.  J.  The  question  presented  for  decision  in 
this  case  is  whether  or  not  the  trial  court  erred  in  overmling^ 
a  demurrer  to  the  plaintiff's  petition.  The  suit  was  institnted 
in  her  name  by  W.  D.  Priest,  as  her  next  friend,  and  was 
predicated  upon  the  following  allegations  of  fact :  The  de- 
fendant railway  company  has  a  passenger  and  freight  depot 
in  the  city  of  Rome,  Ga.,  which  ''is  surrounded  by  platforms, 
yards,  and  railroad  tracks,  upon  which  tracks  cars  and  engines 
are  run  and  operated,  and  in,  upon,  and  across  which  pas- 
sengers and  the  public  generally  are  accustomed  and  allowed 
to  pass.''  On  the  25th  of  February,  1902,  the  plaintiff,  who 
was  then  12  years  of  age,  went  with  her  brother,  who  was  a 
year  older,  to  the  company's  depot.  On  one  of  the  adjacent 
tracks  were  standing  two  or  three  freight  cars.  "Being  yonnc: 
and  indiscreet  children,  and  being  unconscious  of  any  danger, 
by  reason  of  their  tender  years,  and  no  engine  or  cars  being 
then  in  sight  or  hearing,  they  climbed  upon  said  cars  and 
there  remained,  in  full  view  of  all  passers-by,  and  in  sight  of 
the  operatives,  servants,  and  agents  of  the  defendant*  had 
they  been  in  the  exercise  of  any  care  or  diligence.  After  pe- 
titioner and  her  brother  had  been  upon  said  cars  for  some 
time,  petitioner's  attention  was  suddenly  arrested  by  an  en- 
gine which  had  approached  near  to  said  cars  from  the  south; 
and  as  said  engine  continued  to  approach  the  car  upon  which 
petitioner  was  standing  one  of  the  servants  or  agents  of  de- 
fendant called  loudly  to  petitioner,  '  Get  down  off  of  that  car, 
or  you  will  be  killed.'  Petitioner  became  very  much  alarmed 
and  excited  by  reason  of  the  approaching  engine  and  the 
harsh,  loud  order  to  get  off  said  car  as  aforesaid ;  and  believ- 
ing that  she  was  in  very  great  danger  and  peril,  to  save  her- 
self from  the  danger  apprehended  by  a  collision  between  the 
car  upon  which  she  was  standing  and  the  approaching  engine, 
she  jumped  from  said  car  to  the  ground,"  a  distance  of  about 
12  feet,  and  broke  one  of  the  bones  in  her  left  leg,  near  the 
ankle.  The  plaintiff's  position  on  the  car  was  in  full  view  of 
''those  in  charge  of  said  engine  and  those  on  the  ground,  and 
she  could  have  been  readily  seen  or  observed  in  the  exercise  of 
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•e  whatever  on  their  part,  but  *  *  *  no  signal  was 
)i  the  approach  of  said  engine  to  said  car,  and  no  effort 
part  of  those  in  charge  of  said  engine  was  made  to 
e  same,  and  no  notice  or  care  was  taken  of  her,  save 
jgh  and  hasty  command"  above  mentioned.  The 
ly's  demurrer  was  based  on  the  general  ground  that  no 
Df  action  was  set  forth  in  the  plaintiffs  petition,  and 
le  further  ground  that  the  allegations  thereof  did  not 
i  the  names  of  the  company's  servants  who  were 
1  with  negligence,  or  in  any  way  identify  them  by  stat- 
it  connection  they  had  with  the  defendant's  business^ 
:  particular  positions  they  occupied,  etc.  The  plaintiff 
>ok  to  meet  the  special  objections  just  indicated  by 
:  an  amendment  to  her  petition,  in  which  she  stated 
3  names  of  these  employees  of  the  company  were  un- 
to her,  and  that  she  was,  for  lack  of  information,  un- 
allege  what  positions  thev  occupied,  or  what  particular 
hey  owed  the  defendant. 

itless  the  plaintiff's  petition  was  sufficiently  full  and 
,  as  thus  amended,  respecting  the  identity  of  the  em- 
of  whose  conduct  she  complained.  See  Woodson  v. 
in,  109  Ga.  454,  34  S.  E.  587.  The  general  ground  of 
lurrer  should,  however,  have  been  sustained.  On  the 
nt  before  this  court,  counsel  for  the  defendant  in 
Ty  properly  conceded  that  she  was  a  trespasser  upon 
nises  of  the  defendant  company.  Though  a  child 
years  of  age  may  oftentimes  occupy  a   much  better 

1  than  would  an  adult  under  similar  circumstances,  in 
lea  of  tender  years  can  be  made  to  a  charge  of  con- 
y  negligence  on  the  part  of  a  child,  yet  it  remains  true 
respasser,  be  he  man  or  infant,  is  not  legally  entitled 
(lain  of  lack  of  diligence  on  the  part  of  a  third  person 
ills  short  of  gross  negligence.     See,  in  this  connec- 

2  full  and  able  discussion  of  this  subject,  and  the  au- 
j  cited,  in  the  opinion  delivered  by  Mr.  Justice  Fish  in 
W.  R.  Co.  V.  Beavers,  113  Ga.  398,  39  S.  E.  82,  54  L. 
4.  Under  the  facts  disclosed  by  the  plaintiff's  peti- 
;  company  was  certainly  not  liable  on  the  idea  that 
nts  did  not  sooner  discover  her  presence  on  top  of  the 
Krithstanding  she  was  in  full  view,  and  might  have 
n  by  them  had  they  been  in  the  exercise  of  ordinary 
Fnderwood  V.  W.  &  A.  R.  Co.,  105  Ga.  48,  50,  31  S.  E. 
idy  V.  Georgia  R.  Co.,  112  Ga.  668,  37  S.  E.  861,  and 
ed.  This  is  so  for  the  reason  that  the  company  owed 
to  her  until  her  presence  actually  became  know  to 
nts.     A.  &  C.  Air-Line  R.  Co.  v.  Gravitt,  93  Ga.  370, 

550,  26  L.  R.  A.  553,  44  Am.  St.  Rep.    145;  S.   F.  & 

o.  v.  Waller,  97  Ga.  166,  167,  25  S.  E.  823,  34  L.  R. 

So  far  as  appears,  the  plaintiff  was  not  placed  in  a 

of  real  peril  by  the  approach  of  the  engine  to  the 

R— 30 
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car  on  which  she  was  standing.     Indeed,  the  pleader  does  not 
attempt  to  do  more  than  allege  that  the  plaintiff  ''became 
very  much  alarmed  and  excited  by  reason  of  the  approaching 
engine  and  the  harsh,  loud  order  to  get  off  said  car.     *    *    * 
and,  believing  that  she  was  in  very  great  danger  and  peril,*' 
jumped  to  the  ground  in   order  ''to  save  herself  from  the 
danger  apprehended  by  a  collision  between  the  car  upon  which 
she  was  standing  and  the  approaching  engine."     In  other 
words,  there  is  no  pretense  that  a  collision  was,  in  point  of 
fact,  imminent,  or  even  probable,  at  the  time  she  was  told  by 
a  servant  of  the  company  to  get  down  from  the  car.     It  is  not 
even  alleged  that  the  approaching  engine  was  upon  the  same 
track  as  that  upon  which  stood  the  car.     Evidently  the  plain- 
tiff's case  was  not  planted  on  the  ground  that  she  was  com- 
pelled to  jump  in  order  to  avoid  injury  which  she  otherwise 
would  have  suffered,  nor  upon  the  theory  that  those   of  the 
company's  servants  who  were  upon  the  engine  had  knowledge 
of  her  presence  in  a  situation  of  peril,  but  nevertheless  wan- 
tonly neglected  to  take  any  steps  to  stop  the  engine  before  it 
reached  the  car  on  the  top  of  which  she  was  standing.     On 
the  contrary,  she  seeks  a  recovery  on  the  idea  that  the  defend- 
ant is  chargeable  with  negligence  (i)  because  its  servants  did 
not  exercise  ordinary  care  in  the  matter  of  looking   cot  for 
trespassers,  and  (2)  because,  after  her  presence  became  known 
to  the  employee  who  told  her  to  get  off  the  car,  the  company's 
servants  did  not  observe  the  proper  precautions  to   prevent 
frightening  her  and  causing  her  to  do  the  rash  act  of  jumping 
a  distance  of  some  12  feet  to  the  ground.     As  has  been  al- 
ready remarked,  the  company  owed  no  duty  to  her  until  her 
presence  on  its  premises  actually  became  known  to  its  serv- 
ants.    The  question  upon  which  the  case  should  be  made  to 
turn,  therefore,  is :    Were  they  thereafter  guilty  of  conduct 
evidencing  a  willful  or  wanton  disregard  for  her  safety  ?     She 
does  not  profess  to  know  or  undertake  to  assert  that  any  one 
on  the  engine  had  notice  that  she  had  climbed  on  top  of  the 
car,  so  it  does  not  appear  that  those  in  charge  of  the  engine 
were  called  upon  to  take  any  steps  to  avoid  frightening:  her. 
The  mere  fact  that  at  the  time  she  jumped  the  engine  was 
approaching  the  car  on  which  she  stood  cannot,  of   itself 
alone,  be  relied  on  as  showing  reckless  and  wanton  conduct 
Knowledge  of  her  situation  is  shown  to  have  been  had  by  one 
employee  only,  the  one  who  told  her  to  get  down  from   the 
car.     Where  he  was  at  that  time,  whether  on  the  ground  near 
by  or  upon  the  engine,  is  not  disclosed,  the  plaintiff   in  the 
amendment  to  her  petition  stating  her  want  of  information  in 
this  regard.     There  is  no  allegation  to  the  effect  that  he   was 
guilty  of  negligence  in  not  communicating  his  knowledge  to 
those  on  the  engine,  or  in  not  taking  other  steps  to  have   it 
stopped  in  order  that  the  plaintiff  might  not  be  frightened  by 
its  farther  approach.    The  only  claim  of  negligence  made  in 
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mection  is  that  ''no  signal  was  given  of  the  approach 
engine,  and  no  effort  on  the  part  of  those  in  charge  of 
gine  was  made  to  stop  the  same."  The  company  cer- 
>wed  no  duty  to  trespassers  generally  to  warn  them  by 
ivery  time  its  engine  was  put  in  motion,  and,  unless 
1  charge  of  it  had  knowledge  of  the  plaintifi*s  presence, 
ilure  to  make  any  effort  to  stop  it  before  it  came  close 
to  the  car  to  cause  her  to  apprehend  danger  cannot  be 
d  as  a  negligent  omission  of  duty  on  the  part  of  the 
y.  As  has  been  seen,  there  is  nothing  alleged  upon 
3  base  even  a  conclusion  that  the  employee  just  re- 
D  was  one  of  those  on  the  engine,  or  that  any  of  them 
wledge  concerning  the  plaintiff's  whereabouts.  This 
5e  "called  loudly  to  petitioner,  'Get  down  off  of  that 
^ou  will  be  killed. '  "  He  did  not  tell  her  to  jump,  nor 
3  assumed  he  expected  her  to  do   so,  or  anticipated 

would  become  alarmed  and  act  rashly.  No  circum- 
ire  set  forth  in  the  plaintiff's  petition  which  indicate 
re  was  any  necessity  for  haste,  or  that  a  child  I2  years 
light  think  there  was.  How  close,  if  close  at  all,  the 
biing  engine  was  at  the  time,  does  not  appear.  For 
at  the  petition  discloses,  the  engine  might  have  been 
I  distance  that  even  a  very  prudent  man  would  have 
reason  to  suppose  she  would  become  alarmed,  and, 
of  alighting  from  the  car  bv  the  means  she  had  used 
ing  on  top  of  it.  jump  to  the  ground  and  suffer  injury, 
as  it  may,  however,  no  facts  are  alleged  which  go  to 
it,  under  the  >surrounding  circumstances  at  the  time 
itiff  was  ordered  to  get  down  from  the  car,  the  con- 
he  employee  who  told   her  to  do  so  amounted  to  a 

willful,  or  wanton  disregard  of  her  safety.  He  may 
ed  thoughtlessly  and  heedlessly  in  not  anticipating 
le  told  her  she  would  be  killed  unless  she  got  down, 
ht  construe  what  he  said  as  meaning  she  was  in  im- 
peril because  of  the  approaching  engine,  become 
d,  and  lose  her  presence  of  mind;  but,  if  so,  his  in- 
ite  action  could  hardly  be  called  gross  negligence,  or 

more  than  a  failure  to  observe  the  prudence  and 
reasonably  to  be  expected  of  one  exercising  ordinary 
diligence  in  the  premises.  We  are  accordingly  of 
on  that  the  plaintiff  did  not  in  her  pleadings  state  a 
itling   her    to    a  recovery    against  the    defendant 

• 

^nt  reversed.     All  the  Justices  concur. 
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{Supreme  Court  of  Nebraska,  May  6, 190 j.) 

[94  N,  W.  Rep.  956.] 

CaM  at  Bar. 

Evidence  examined,  and  held  sufficient  to  auatain  the  judginent  of  the 
trial  court. 

Firea  Set  by  Locomotivea—Appliancea— Burden  of  Proof.* 

"Where  damag-e  is  caused  by  the  escape  of  fire  from  a  railroad  enj^oe, 
the  burden  ia  upon  the  company  to  show  that  the  eng'ine  was  properly 
constructed,  equipped,  and  operated/'  Rogers  v.  Railroad  Co.,  52  Neb. 
86,  71  N.  W.  977. 

Evidence. 

Action  of  the  trial  court  in  admitting^  evidence  examined,  and  held 
not  prejudicial. 

Commissioners'  Opinion.  Department  No.  2.  Error  to 
District  Court,  Kearney  County;  Adams,  Judge. 

''Not  to  be  o£BcialIy  reported." 

Action  by  John  T.  Beal  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for  plaintiff  in  error. 
Dailey  &  Paulsen,  for  defendant  in  error. 

OLDHAM,  C.  This  is  a  suit  for  damages  for  the  loss  of 
four  stacks  of  wheat,  alleged  to  have  been  consumed  by  fire 
negligently  set  out  from  one  of  defendant's  engines.  Defend- 
ant's answer  was  a  general  denial.  There  was  a  trial  to  a 
jury,  verdict  for  plaintiff,  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court. 

Defendant's  chief  contention  is  that  the  evidence  is  not 
8u£Bcient  to  support  the  judgment,  and  that  the  court  erred 
in  not  directing  a  verdict  for  defendant  at  the  close  of  the  tes- 
timony. A  review  of  the  evidence  contained  in  the  bill  of 
exceptions  discloses  that  the  wheat  stacks  owned  by  plaintiff 
were  from  10  to  18  rods  south  of  the  right  of  way  of  defend- 
ant's track;  that  the  wheat  stubble  extended  north  from  the 
stacks  to  the  defendant's  right  of  way;  that  on  July  3,  1901, 
at  some  time  from  5  to  6:30  p.  m.,  these  wheat  stacks  were 
discovered  to  be  on  fire;  that  one  of  defendant's  trains  (a 
freight)  had  passed  along  this  right  of  way  about  3:30,  and 
also  that  a  passenger  train  had  passed  through  the  premises 
about  4  o'clock,  or  a  little  later,  on  the  afternoon  of  the  fire. 
The  evidence  showed  that,  when  the  wheat  stacks  were  dis- 
covered to  be  on  fire,  the  two  north  stacks  were  burning,  and 
the  stubble  north  of  the  stacks  and  between  them  and  the 
right  of  way  was  also  burned.  There  is  a  dispute  as  to  the 
direction  the  wind  was  blowing  from  at  the  time  of  the  fire. 
It  is  conceded  by  all  the  witnesses  that  testify  on  this  question 

*See  foot'uote appended  to  Illinoia  Cent.  R.  Co.  v.  Barret  (Kj.),  2  S. 
^  ^   ^66,  25  Am.  A  E^ng.  R.  Caa.,  N.  S.,  566. 
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e  wind  had  been  blowing  from  the  south  during  most 
lay,  but  that  during  some  time  in  the  afternoon  it 
]  its  direction  from  southwest  to  the  northwest. 
Vs  witnesses  contend  that  the  wind  was  blowing  from 
tbwest  at  the  time  the  fire  occurred,  while  some  of 
nt's  witnesses  testify  that  it  did  not  change  to  the 
;st  until  after  the  fire  had  been  discovered.  There  is 
/idence  in  the  record  that  there  was  alfalfa  growing 
the  right  of  way,  but  as  to  the  width  of  the  strip,  or 
'  the  fire  burned  through  the  alfalfa,  there  is  no  testi- 
The  evidence  shows,  however,  that  the  fire  extended 
1  from  the  wheat  stacks  until  it  was  checked  by  a  pub- 
The  railroad  company  introduced  no  testimony 
to  show  that  the  engines  propelling  its  trains  were 
I  with  spark  arresters  and  other  modem  improve- 
)  prevent  the  spread  of  fire,  but  appears  to  have  relied 
leory  that  plaintiff's  evidence  was  not  sufficient  to 
it  the  fire  was  communicated  from  one  of  its  engines, 
ot  think  we  should  be  justified  in  saying,  as  a  matter 
hat,  in  view  of  this  testimony,  there  was  no  evidence 
to  show  that  the  fire  originated  from  one  of  defend- 
nnes.    We  think  the  case  falls  within  the  rule  an- 

by  Nerval,  J.,  in  Rogers  v.  Railroad  Co.,    52  Neb. 

W.  978,  when  he  says:  **It  is  true,  no  witness  tes- 
laving  seen  the  engine  emitting  sparks  or  coals  of  fire» 

was  not  absolutely  essential  to  a  recovery.  The 
the  fire,  like  any  other  disputed  question  of  fact,  may 
ished  by  circumstantial  evidence.  While  the  testi- 
duced  in  this  case  was  not  of  the  most  convincing 
%  we  cannot  say  that  no  inference  could  be  properly 
erefrom  that  the  fire  resulted  from  sparks  or  coals 
by  the  engine.  On  the  contrary,  we  are  persuaded 
proofs  should  have  been  submitted  to  the  jury  for 
sideration,  under  proper  instructions.     The  rule  in 

is  that,  when  fire  is  set  out  by  sparks  from  a  passing 
legligence  may  be  inferred,  and  that  the  burden  of 
ipon  the  company  to  establish  that  the  engine  was 
r  in  construction,  and  was  properly  equipped  and 
Railroad  Co.  v.  West  over,  4  Neb.  268.'*  Kelsey  v. 
;.  D.)  45  N.  W.  204;  Ry.  Co.  V.  Richardson,  91  U.  S. 
.  Ed.  356;  Butcher  v.  Ry.  Co.,  67  Cal.  518,  8  Pac. 
m.  &  Eng.  R.  Cas.  356. 

ly  other  objection  to  the  action  of  the  trial  court 
OUT  attention  in  the  brief  of  plaintiff  in  error  is  as 
rruling  an  objection  to  the  testimony  of  plaintiff's 
e  effect  that  the  section  foreman  of  the  company 
ler  house  after  the  fire,  and  asked  her  about  the 
:  was  burned — as  to  the  number  of  acres — and  said 

wanted  to  send  in  an  application  or  report 
npany  as  to  whose  grain  it  was,  and  as  to  the 
>t  damage.     Able  counsel  for  plaintiff  in  error  say 
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that  ordinarily' evidence  of  this  kind  would  not  be  obiection- 
able,  but  that,  in  view  of  the  fact  that  there  was  not  sufficient 
evidence  to  show  that  the  fire  was  started  from  defendant's 
engine,  this  testimony  might  have  been  taken  by  the  jury  as 
an  admission  of  the  company  that  it  did  start  the  fire.  We 
have  examined  the  record  of  the  admission  of  this  evidence,  aod 
are  satisfied  that  it  was  admitted  for  no  such  purpose.  Plain- 
tiff had  alleged  in  his  petition  that  he  had  presented  his  claim 
for  damages  to  the  company,  and  that  it  failed  and  refused 
to  pay  the  same.  This  allegation  was  denied  by  defendant's 
answer,  and  the  evidence  was  probably  admitted  for  the  pur- 
pose of  showing  that  plaintiff  had  made  a  claim  of  damage 
before  the  action  was  instituted.  For  this  purpose  it  was 
unobjectionable,  and  if  defendant  desired  to  control  it  to  this 
end,  and  this  alone,  it  should  have  done  so  by  requesting  a 
proper  instruction.     This  it  did  not  do. 

Finding  no  reversible  error  in  the  record,  we  therefore  rec- 
ommend  that  the  judgment  of  the  district  court  be  affirmed. 

BARNES  and  POUND,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendations  made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  judgment  of  the  district  court 
be  affirmed.  

ZoLPHER  V.  Camden  &  S.  Ry.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  June  j8,  jgoj,) 

[55  Atl.  Rep.  249] 

Collision  between  Street  Car  and  Another  Vehicle—Negligence. 

Whether  there  is  neglii^ence  in  the  operation  of  an  electric  street  car 
which  collides  with  another  vehicle  ahead  of  It  upon  the  track  depends 
upon  the  speed  of  the  car,  and  the  distance  whicA  the  car  had  to  go  at 
the  time  the  motorman  saw,  or  ought  to  have  seen,  the  vehicle  upon  the 
track. 

Same — Same. 

If  the  distance  between  the  car  and  the  vehicle  is  in  diapate.  the  ex- 
istence of  negliirence  is  a  question  for  the  jury,  unless  the  distance  is, 
in  any  view  of  the  evidence,  so  small  that  the  motorman  could  not  stop 
a  car  running'  at  a  reasonable  rate  of  speed. 

Contributory  Negligence — Bicyclist  Stopping  upon  Track— Failure  to 
Signal. 

It  is  not  necessarily  negligent  for  a  traveler  upon  a  bicycle  to  stop 
upon  the  track  in  front  of  an  approaching  car,  without  looking  behind 
him,  when  the  usual  audible  warning  of  its  approach,  by  l)ellorgong« 
Is  not  given  by  the  motorman. 

(Syllabus  by  the  Court. ) 

Error  to  Supreme  Court. 

Action  by  Anton  Zolpher  against  the  Camden  &  Suburban 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Joseph  H.  Gaskill,  for  plaintiff  in  error. 
Howard  Carrow,  for  defendant  in  error. 
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lYZE,  J.  The  plaintiff,  while  riding  a  bicycle  upon . 
:k  of  the  defendant  in  advance  of  an  approaching  car, 
uck  by  the  car  and  injured.  He  had  been  riding  on 
bt-hand  side  of  the  street  until  he  came  to  a  pile  of 
(vhich  obstructed  his  passage.  He  then  turned  on  the 
There  was  a  high  wind  and  considerable  dust.  While 
on  the  track  the  wind  came  against  him  so  strong,  as 
ified,  that  he  had  to   get  ofi.     He  did  not  then  look 

As  he  put  his  foot  on  the  ground,  the  car  struck 
d  dragged  him,  he  says,*  for  about  40  feet.  There  was 
ny  that  no  warning  was  given  of  the  approach  of  the 
!e  was  a  few  feet  in  advance  of  the  car  when  he  went 
rack.  The  estimates  vary  from  12  to  20  feet.  There 
imony  to  the  effect  that  the  car  was  going  quite  fast. . 
m  to  nonsuit  was  refused. 

r,  a  witness  for  the  defendant,  testified  that  he  was  on 
t  platform;  that  he  shouted  to  the  motorman,  ''Look 
;re  is  a  man,"  and   the   motorman  immediately  gave 
rp  sounds  of  the  gong;  that  the  plaintif!  was  not  over 
rom  the  car  when  he  went  on  the  track ;  and  that  the  \ 
:n  it  struck  him,  was  going  at  the  rate  of  5  miles  an, 
ie  was  asked  on  cross-examination  why   it  was  nec- 
>r  him  to  call   the  motorman's  attention  to   the  fact 
aintiff's  being  on  the  track,  and  he  answered:  ''Why, 
uld  I  do — stand  there  and  let  him  run  over  him?" 
ilative  rights  of  the  plaintiff  and  defendant  in  the  use] 
ghway  are  settled.     Camden,   Gloucester  &  Wood- 
ilway  Co.  V.  Preston,  59  N.  J.  Law,  264,  35  Atl.  11 19, 
Eng.   R.  Cas.   616;    Consolidated  Traction  Co.   v. 
59  N.  J.  Law,  577,  37  Atl.    135;  Hughes  v.  Camden 
ban  Railway  Co.,  65  N.  J.  Law,  203,  47  Atl.  441. 
uestion  is  whether  the  motorman,  if  he  had  been  run- 
::ar  at  a  reasonable  late  of  speed,  could,  by  the  exercise 
ry  care,  have  stopped  it  in  time  to  avoid  the  collision. 
ver  must  depend   upon  the  distance  which   the  car 
>    at  the  time  the   motorman  saw,  or  ought  to  have 

bicycle  upon  the  track  in  front  of  him.  If  that 
is  so  small  that  the  motorman  could  not,  by  the  exer- 
dinary  care,  have  stopped  the  car,  if  he  was  running 
enable  rate  of  speed,  the  defendant  is  not  liable.  If 
mce  was  sufficient  to  allow  the  motorman,  by  the 
)f  ordinary  care,  to  stop  a  car  running  at  a  reason- 
of  speed,  the  failure  of  the  motorman  to  stop  subjects 
dant  to  liability.  In  the  present  case  the  jury  had 
to  believe  the  testimony  of  the  plaintiff  that  be  had 
set  along  the  track  before  he  was  struck.  If  so,  the 
n  had  at  least  that  distance  in  which  to  check,  and, 
ry,  stop,  his  car.  We  think  it  was  a  question  for 
s^hether  a  failure  to  stop  in  that  distance  established 
e.  Even  if  the  motorman  did  all  that  he  could  to 
3ar  when  he  saw  the  bicycle  on  the  track,  there 
1  be  evidence  of  negligence,  if  his  failure  to  stop 


472         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Zolpher  v.  Camden  A  S.  Ry.  Co 

was  due  to  the  fact  that  he  had  been  running  at  an  anreason- 
able  rate  of  speed.  That  he  was  running  at  an  unreasonable 
rate  of  speed  could  properly  be  inferred  from  the  testimony 
of  the  plaintifi  that  he  was  dragged  40  feet.  Whether  the 
estimate  of  the  distance  traversed  by  the  car  after  the  collision 
was  40  feet,  as  the  plaintifi  said,  20  feet,  as  Welsh  said,  or  6 
or  8  feet,  as  the  motorman  said,  or  3  feet,  as  Taylor  said,  was 
a  question  depending  on  the  credibility  of  the  witnesses,  and 
to  be  determined  by  the  jury.  .  The  greater  the  distance,  the 
stronger  the  inference  that  the  car  was  running  at  an  unrea* 
sonable  rate  of  speed  prior  to  the  effort  made  by  the  motorman 
to  stop  it. 

The  greatest  difiBcultv  in  the  case  arises  from  the  fact  that 
the  plaintifi  stopped  in  the  car  track,  and  it  is  forcibly  argued 
that  the  motorman  could  not  anticipate  this  action  of  the 
plaintifi.  If  this  case  had  rested  on  the  plaintifi's  case  alone, 
I  should  have  difiiculty  on  this  score;  but,  in  my  judgment, 
the  testimony  of  Taylor  justified  the  inference  that  the 
motorman  was  inattentive,  and  that  if  he  had  given  proper 
attention  the  accident  might  have  been  avoided.  Greater 
care  and  attention  is  necessarily  required  of  the  motorman 
when  a  vehicle  is  on  the  track  in  front  of  him  than  when  he 
has  a  clear  road. 

The  question  whether  the  plaintiff  himself  was  not  negli- 
gent in  failing  to  look  around  before  stopping  his  wheel  is 
also  one  of  difiiculty,  but  we  think  it  was  a  question  for  the 
jury  whether  the  motorman  gave  warning  by  the  usual  audible 
signal  of  gong  or  bell;  and  if  no  warning  was  given,  such  as 
would  naturally  be  given  by  a  car  overtaking  a  vehicle,  and 
approaching  so  close,  then  it  was  also  a  question  for  the  jury 
whether  the  plaintiff  was  negligent  in  stopping.  The  case 
differs  from  cases  where  the  traveler  undertakes  to  cross 
directly  in  front  of  an  approaching  car.  In  this  case  it  is 
proved  that  the  plaintiff  got  safely  on  the  track  at  least  I3 
feet  in  advance  of  the  car.  He  was  not  bound  to  look  behind 
him  after  he  was  fairly  on  the  track.  It  then  became  the 
duty  of  the  motorman  to  give  warning,  and  to  exercise  rea- 
sonable care  to  avoid  a  collision. 

The  only  errors  assigned  are  the  failure  to  nonsuit  and  the 
failure  to  direct  a  verdict.  The  duty  of  the  trial  jndge,  as 
this  court  has  said  in  Newark  Passenger  Railway  Co.  ▼. 
Block,  55  N.  J.  Law,  605,  27  Atl.  1067,  22  L.  R.  A.  374,  $6 
Am.  &  Eng.  R.  Cas.  590,  is  to  say  whether  any  facts  have 
been  established  from  which  negligence  may  be  inferred.  ''If 
none,  there  is  no  case  to  go  to  the  jury;  but  if,  from  facts 
established,  negligence  may  reasonably  and  legitimately  be 
inferred,  it  is  for  the  jury  to  say  whether  from  those  facts 
negligence  ought  to  be  inferred.''  Applying  this  rule  to  the 
present  case,  we  think  the  facts  fairly  presented  a  question 
for  the  jury,  and  we  find  no  error  in  the  refusal  to  nonsuit  and 
to  direct  a  verdict. 

The  judgment  should  be  a£Brmed,  with  costs. 
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[Supreme  Court  of  Kansas y  May  9,  fgoj,) 

[72  Sup.  Ct.  Rep.  573.] 

—Injury  to  Person  on  Track— Contributory  Negligence. 
ailroad  tracks  are  laid  in  a  public  street,  and  there  ia  room 
10  wishes  to  travel  alonf^  the  street  to  walk  in  safety  outside 
^ks,  and  there  is  no  reason  resting  in  either  necessity  or  Con- 
or his  going  upon  them,  his  walking  along  a  track  between 
;  such  negligence  on  his  part  as  to  prevent  recovery  for  l)eing 
I  train,  notwithstanding  the  negligence  of  the  railroad  com- 
mas the  injury  is  intentionally  and  wantonly  caused. 
IS  by  the  Court.) 

c.  Error  from  District  Court,  Lyon  County;  Dennis 
Judge. 

by    Charles   Schwindt,   administrator,  against    the 
,  Topeka  &  Santa  Fe  Railway  Company, 
snt  for  plaintiff,  and  defendant  brings  error.     Re- 

iurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
&  Hamer  and  Kellogg  &  Madden,  for  defendant  in 

N,  J.    On  December  29,  igoo,  J.  P.  Starr  was  struck 

1  by  a  freight  car  on  the  track  of  the  Atchison, 
t  Santa  Fe  Railway  Company  on  Third  avenue,  in 

His  administrator  sued  the  company  and  recov- 
Igment  for  $2, 500,  which  the  defendant  now  seeks  to 
Tsed.  The  only  claim  of  error  which  it  will  be  nec- 
consider  is  that  the  trial  court  erred  in  overruling  a 
to  the  evidence  of  plaintiff  for  the  reason  that  it 
iich  contributory  negligence  as  to  preclude  a  recov- 

2  facts  shown  by  the  evidence,  so  far  as  they  affect 
sr,  are  substantially  as  follows:  Third  avenue  runs 
vest,  and  at  the  place  where  plaintiff's  decedent  was 
d  for  a  distance  of  several  blocks  each  way,  is 
id  leveled  to  the  top  of  the  railroad  ties  for  its  full 
k)  feet.     Four  tracks  are  laid  in  the  street,  also  run- 

and  west.  The  one  farthest  north  is  called  the 
ack,"  and  that  next  to  it  (distant  about  five  feet)  the 
ck."  A  spur  track  connects  these  two,  its  connec- 
the  main  track  being  west  of  its  connection  with  the 
:k,  thus  permitting  east  moving  cars  to  be  transferred 
m  the  main  to  the  house  track.  The  entire  street 
s  for  walking,  so  far  as  the  surface  of  the  ground 
led — between  the  tracks,  upon  the  tracks,  and  both 
south  of  all  the  tracks.  The  main  thoroughfare, 
pie  do  most  of  their  traveling,  is  on  the  south  part 
Que  and  south  of  the  main  track,  if  not  of  all  the 
it  there  are  various  paths  worn,  and  there  is  con- 
>pace  north  of  the  house  track.     About   10  o'clock 
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at  night  Starr  was  walking  west  on  the  main  track.  At  some 
distance  west  of  him  defendant's  employees  made  a  ''flying 
switch"  for  the  purpose  of  transferring  a  freight  car  from  the 
main  to  the  house  track.  An  engine,  with  this  one  car 
attached,  started  from  a  point  west  of  the  switch  where  the 
spur  track  connects  with  the  main  track,  came  east  with  suffi- 
cient rapidity  to  give  the  car  momentum,  dropped  the  car 
west  of  the  switch,  and,  running  on  ahead  of  the  car,  passed 
over  the  switch  along  the  main  line,  the  switch  being  then 
thrown  so  as  to  cause  the  car,  under  the  impetus  thus  given 
it,  to  pass  over  the  spur  to  the  house  track.  After  passing 
the  switch,  the  engine  slowed  down,  and  the  car,  running 
parallel  with  it  on  the  house  track,  was  gaining  upon  it,  and 
had  almost  overtaken  it,  while  Starr  was  still  walking  up  the 
main  track  towards  the  engine.  There  was  a  bright  headlight 
on  the  engine.  Starr  did  not  leave  the  main  track  until  the 
engine  was  very  close  to  him.  Of  plaintiff's  three  witnesses 
of  the  affair  one  stated  the  distance  as  6  or  8  feet,  another  as 
15  feet,  and  the  third  as  15  or  16  feet,  although  his  testimony, 
showed  some  confusinn  between  feet  and  paces.  The  peti- 
tion says  (but  it  is  not  in  evidence)  that  employees  on  the 
engine  hailed  Starr,  and  he  looked  up,  and  saw  his  danger. 
To  avoid  the  engine,  he  stepped  from  the  main  track  to  the' 
north,  and  was  struck  and  instantly  killed  by  the  car  on  the 
house  track. 

Preliminary  to  the  discussion  of  the  question  of  contribu- 
tory negligence  proper,  it  may  be  advisable  to  consider  a  claim 
of  plaintiff  in  error  that,  while  Starr  was  not  technically  a  tres- 
passer, yet  the  railroad  company  had  a  right  to  the  exclusive 
qse  of  its  tracks,  even  where  laid  in  the  street,  and  therefore 
owed  to  him  no  duty  except  not  willfully  to  injure  him  after 
discovering  him  in  a  place  of  danger.  In  view  of  this  claim 
the  defendant  in  error  calls  attention  to  the  fact  that  the  or- 
dinance granting  permission  for  the  laying  of  these  tracks. 
provided  that,  after  putting  them  down,  the  railroad  company 
should  restore  the  street  to  such  a  condition  that  their  con- 
struction should  not  interfere  with  its  free  use  as  a  highway. 
This,  however,  we  regard  as  only  a  substantial  equivalent  for 
the  statutory  obligation  on  the  part  of  a  railroad  company 
using  a  street  to  restore  it  ''to  its  former  state  or  to  such  state 
as  to  have  not  necessarily  impaired  its  usefulness"  (subdivision 
4,  §  1316,  Gen.  St.  iQOi),  an  obligation  that  exists  even  in  the 
absence  of  statute  (Elliott  on  Roads  and  Streets  [2d  Ed.]  § 
809).  The  expressions  of  courts  regarding  the  relative  rights 
of  the  railroad  company  and  the  public  where  a  track  is  laid 
in  a  highway  are  conflicting,  but  the  conflict  is  probably 
less  as  to  the  real  nature  of  such  rights  than  as  to  the  proper 
language  to  use  in  defining  them.  Elliott  on  Roads  and 
Streets  (2d  Ed.)  §  810;  Tunisonv.  Weadock  (Mich.)  89  N.  W. 
703;  Adams  v.  Wilmington  &  N.  Elec.  Ry.  Co.  (Del.  Super.) 
52  Atl.  264;  Toledo,  Wabash  &  Western  Ry.  Co.  v.  Harmon» 
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98,  95  Am.  Dec.  489;  Louisville,  N.  A.  &  C.  Ry.  Co.^ 
ps  (Ind.)  13  N.  E.  132,  31  Am.  &  Eng.  R.  Cas.  432/ 
t.  Rep.  155;  Louisville  &  Nashville  R.  R.  Co.  v. 
.,  21  Fla.  700.  We  deem  it  unnecessary  to  go  further 
;  feature  of  the  matter  than  to  say  that  we  do  not 
he  doctrine  of  an  exclusive  or  paramount  right  in  the 
company.  In  Kansas  Pac.  Ry.  Co.  v.  Pointer,  9 
D,  628,  this  court  has  said  that  the  rights  of  the  rail^ 
ipany  and  of  the  public  are  ''about  equal." 
ifi  in  error  makes  the  broad  claim  that  one  who  is 
ivhile  walking  upon  a  railroad  track  longitudinally, 
1  it  is  located  in  a  public  street,  is  by  that  act  guilty 
ibutory  negligence,  and  thereby  barred  from  a  recov- 
le  strongest  case  in  support  of  this  contention  is  L  C. 
3.  V.  Hall,  72  111.  222,  wherein  it  is  said:  **It  is  neg-' 
or  a  person  to  walk  upon  the  track  of  a  railroad, 
laid  in  the  street  or  upon  the  open  field,  and  he  who 
tely  does  so  will  be  presumed  to  assume  the  risk  of; 
s  he  may  encounter.  The  crossing  of  a  track  of  a 
is  a  different  thing.  The  one  is  unavoidable,  but  in 
r  case  he  voluntarily  assumes  to  walk  amid  dangers 
ly  imminent.  It  is  sought,  in  this  case,  to  justify  the 
of  appellee  in  traveling  upon  the  track  of  the  rail* 
the  fact  that  there  were  no  good  walks  elsewhere  on 
et  for  persons  on  foot,  nor  had  the  street,  outside  the 
been  graded  to  accommodate  the  travel.  This  was 
of  the  company.  It  was  not  its  duty  to  grade  the^ 
The  street  is  eighty  feet  wide,  and,  if  graded,  might 
with  safety,  as  ordinary  streets,  notwithstanding  the 
is  laid  in  it.  But  there  was  a  path  between  the 
id  one  at  the  side,  which  appellee  could  have  used 
the  least  danger.  The  side  path  was  not  so  easy  td 
Dn  as  that  between  the  rails,  but  that  fact  did  not 
ippellee  in  taking  the  dangerous  path.  He  was 
with  the  dangers  to  which  he  was  exposed,  and  we 
iclude  he  voluntarily  assumed  the  hazard.  He  could 
oided  all  danger  by  a  little  inconvenience,  but  he  did 
•se  to  do  it.  The  injury  received  must,  therefore,  be 
d  to  his  want  of  ordinary  care."  In  McAllister  v. 
on  &  N.  W.  Ry.  Co.  (Iowa)  20  N.  W.  488,  19  Am.  & 
Cas.  108,  and  in  Kenna  v.  Central  Pac.  R.  Co.  (Cal.) 
)32,  parts  of  the  above  excerpt,  including  the  first 
,  are  quoted  approvingly,  but  neither  case  is  founded 
injury  occurring  in  a  public  street.  In  I.  C.  R.  R. 
aches,  55  111.  379,  the  defendant  asked  the  court  to 
nstruction  ending  as  follows:  **If  the  jury  believe 
i  evidence  that  in  this  case  the  deceased,  Jacob 
ivas  upon  the  track  of  the  defendant's  railroad,  not  for 
ose  of  crossing  over  the  same,  but  for  the  purpose  of 
ig  the  same  as  a  footpath  from  his  place  of  labor  to  his 
3,  it  was  negligence  on  his  part  to  employ  such  rail- 
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road  track  for  such  a  purpose,  even  though  the  jury  should 
believe  from  the  evidence  that  at  the  time  he  was  so  injured 
by  defendant's  cars  he  had  actually  proceeded  to  and  arrived 
at  a  point  within  the  boundaries  of  a  public  highway. ''  Of 
this  instruction  it  is  said  in  the  opinion:  ^' No  objection  is 
perceived  to  this  instruction.  It  is  evident  that  a  place 
where  a  railway  crosses  a  common  highway  is  of  more  than 
ordinary  danger  when  cars  are  frequently  crossing  at  that 
point,  and  it  is  evident  that  all  persons  oi  ordinary  intelli- 
gence should  use  greater  precautions  to  avoid  danger  than  at  a 
place  of  less  hazard.  While  all  persons  have  a  right  to  cross 
the  railroad  track  at  the  intersection  of  the  two  ways,  it  is  the 
duty  of  such  persons  to  do  so  with  all  reasonable  dispatch,  and 
it  would  be  negligence  in  an  intelligent  person  to  be  on  the 
track  of  a  railroad  constantly  used,  unless  for  the  purpose  of 
crossing  the  same.  These  principles  are  fairlv  and  clearly 
announced  by  this  instruction,  and  it  should  have  been 
given."  A  contrary  view  is  expressed  in  Kroeger  v.  Texas  & 
P.  Ry.  Co.  (Tex.  Civ.  App.)  69  S.  W.  809,  811,  where  it  is 
said:  ''The  jury  should  not  have  been  told  that  it  was  appel* 
lant's  duty  to  have  walked  on  the  outside  of  the  rails  if  the 
roadbed  was  wide  enough  to  leave  sufficient  room,  in  good 
condition  for  walking,  outside  the  ties,  for  this  was  in  effect 
telling  them  that  he  would,  as  a  matter  of  law,  be  guilty  of  con- 
tributory negligence  in  walking  down  the  center  of  the  track 
between  the  rails.''  In  Lake  Erie  &  W.  R.  Co.  v.  Brafford 
(Ind.  App.)  43  N.  E.  882,  885,  it  is  said,  citing  various  Indiana 
cases:  ''Appellee's  decedent  was  not  a  trespasser,  nor  neces- 
sarily guilty  of  negligence,  in  walking  along  a  railroad  track 
laid  in  a  public  street."  Pittsburgh,  C.,  C.  &  St.  L.  Ry.  Co.  v. 
Bennett  (Ind.  App.)  35  N.  E.  1033,  and  Fulmer  v.  Illinois 
Cent.  R.  Co.  (Miss.)  8  South.  517,  are  to  the  same  effect. 
In  Fehnrich  v.  Mich.  Cent.  R.  Co.  (Mich.)  49  N.  W.  890,  the 
second  paragraph  of  the  syllabus  reads:  "One  who  is  using' a 
street  for  the  purpose  of  travel  has  a  right,  when  he  comes  to 
a  railroad  track,  not  merely  to  cross  it  squarely,  but  to  walk 
upon  it  in  getting  off  the  street  to  a  more  direct  route;  and 
he  is  not  a  trespasser  so  long  as  the  track  continues  along  the 
street."  The  trial  court  held  to  the  contrary,  and  two  of 
the  five  judges  of  the  Supreme  Court  dissented  from  the 
majority  decision,  and  voted  to  affirm;  citing  Kelly  v.  Micfau 
Cent.  R.  Co.  (Mich.)  31  N.  W.  904,  28  Am.  &  Eng.  R.  Cas. 
633,  8  Am.  St.  Rep.  876. 

These  citations  show  some  conflict  of  authority  upon  the 
question  whether  the  mere  fact  of  walking  along  a  railroad 
track  laid  in  a  public  street  constitutes  negligence..  There 
is  here  present,  however  (as  in  several  of  the  cases  cited),  an 
important  element  that  limits  the  scope  of  the  inquiry,  in  this: 
that  the  evidence  discloses  that  the  decedent,  for  the  purpose 
of  passing  along  Third  avenue,  could  as  well  have  kept  off 
the  tracks  as  upon  them.     The  usual  course  of  travel  was 
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Duth  of  them,  while  between  them,  or,  at  all  events,  to 
h  of  them,  there  was  also  sufficient  room  for  walking 
f,  without  subjecting  the  pedestrian  to  any  inconven- 
hatever.  There  is  nothing  in  the  record  that  suggests 
dtest  reason  for  walking  upon  the  tracks,  rather  than 
re.  The  question  for  our  determination  is,  under 
rcumstances,  does  the  voluntary  choice  of  the  tracks 
tpath  constitute  a  want  of  ordinary  care?  In  Tucker 
O.  R.  Co.,  8  C.  C.  A.  416,  59  Fed.  968 — a  case  of  in- 
a  licensee,  not,  however  in  a  highway — it  is  said: 
ack  of  a  railroad,  over  which  frequent  trains  are  pass* 
.  place  of  danger.  A  person  who  goes  upon  it  un- 
:ily  or  without  valid  cause,  voluntarily  incurs  a  risk 
:onsequences  of  which  he  cannot  hold  other  persons 
ible.''  The  second  paragraph  of  the  syllabus  reads: 
sgligence  which  will  justify  the  withdrawal  of  a  case 
3  jury  for  a  licensee  to  walk  on  or  near  a  track  in  a 
yard,  when,  in  the  exercise  of  due  care,  it  is  admitted 
could  have  walked  safely  by  the  side  of  such  track.*' 
!s  V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Supp.)  11  S. 
39  Am.  &  Eng.  R.  Cas.  372,  the  following  language  is 
cognizing  a  distinction  between  the  necessary  and  vol- 
ise  of  a  railroad  track:  ''Prudence  may  demand  that 
iger  should  not  go  upon  the  track  if  it  could  be  conven- 
s^oided;  but,  if  the  use  of  the  track  as  a  footway 
be  necessary  to  the  use  of  the  street,  one  so  using  it 
)t  be  declared  a  trespasser. ' '  And  an  allegation  in 
tion  that  the  railroad  track  was  ''necessarily  used''  by 
lie  was  held  to  mean  that  the  street  was  so  narrow  or 
se  obstructed  that  there  was  not  room  to  walk  in  the 
ithout  going  upon  the  track.  In  the  opinion  in-  L.  &  N. 
o.  V.  Yniestra,  21  Fla.  700,  where  contributory  negli- 
^as  held  to  bar  recovery,  it  is  said:  "But  it  is  insisted 
fact  that  the  track  of  the  railway  company  being  laid 
»lic  street,  where  the  deceased  had  a  right  to  walk, 
bis  act  of  being  on  the  track  at  the  time  of  the  acci- 
the  presumption  of  want  of  due  care  and  precaution 
'ould  arise  if  he  were  a  trespasser  on  the  track.  We 
)le  to  perceive  the  force  of  this  argument.  •  *  * 
:ase  there  was  no  necessity  for  the  deceased  to  walk 
3ng  the  track  of  the  railroad.  The  walking  was  as 
either  side.  In  the  case  of  crossings  there  is,  in  addi- 
be  right  to  cross  the  track,  a  necessity  for  doing  so 
e  person  crossing  has  any  occasion  to  go  to  the  oppo- 
of  the  track  from  the  one  on  which  he  may  be."  In 
36  of  the  decision  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilkins 
v.  App.)  32  S.  W.  351,  in  which  contributory  negli- 
as  held  to  prevent  a  recovery,  it  is  said:  "The  evi- 
rarrants  the  conclusion  that  appellant,  when  struck. 
Ley  street,  but  he  was  at  a  point  in  it  which  was  not 
I  crossing.     ♦    *    ♦    Appellee  was  not  attempting  to 
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cross  the  railroad,  but  was  walking  parallel  with  it,  and  near 
enough  to  it  to  be  struck  by  the  car.  *  *  *  It  may  be 
conceded,  also,  that  appellant  was  guilty  of  negligence  in 
switching  the  car  across  or  along  the  street  as  it  did.  The 
question,  then,  remains,  was  appellee  free  from  negligence  in 
walking  so  close  to  the  track  as  to  be  struck,  without  looking 
behind  him?  In  the  first  place,  his  act  in  walking  so  close  to 
the  track  exposed  him  to  constant  danger.  This  is  so  obvious 
as  to  need  no  illustration.  *  *  *  ^or  is  he  relieved  by 
.the  fact  that  when  struck  he  was  in  a  street.  That  fact  has 
not,  so  far  as  we  can  see,  any  influence  upon  the  question  of 
his  negligence.  *  ^  *  He  was  not  attempting  to  cross  the 
.street.  The  risk  which  he  would  have  incurred  had  that  been 
his  predicament  would  have  been  very  small  compared  with 
that  to  which  he  was  exposed   in  walking  along  the  track. 

*  *  *  One  walking  as  was  appellee  is  constantly  exposed* 
and  at  the  same  time  is  situated  so  that  he  cannot  constantly 
see  the  dangers  that  approach;  and  this  shows  the  fact  that 
one  who  voluntarily  places  himself  in  such  a  situation  cannot 
be  truly  said   to  be  acting    prudently."     In   Mcllhaney  v. 

; Southern  Ry..  Co.  (N.  C.)  26  S.  E.  815,  6  Am.  &£ng.  R.  Cas., 
N.  S.,  693,  the  plaintiff  had  been  injured  while  walking  along 
a  railroad  track  in  a  street  nearly  taken  up  with  the  tracks. 
The  spaces  between  the  tracks  were  paved  with  coal  dust,  and 
afiorded  a  good  walking  way.  In  the  decision  it  is  said:  ''Al- 
though the  public  were  accustomed  to  use  the  street  and  the 
'tracks  for  walking  ways,  yet  the  plaintiff  must  have  known 
that  such  use  was  at  all  times  attended  with  some  risk.  And 
this  risk  was  necessarily  increased  with  the  darkness  of  the 
night.  The  use  to  which  this  street  was  put  was  a  standing 
warning  to  pedestrians  to  be  most  careful  when  they  undertook 
to  walk  through  it.  *  *  *  This  is  not  the  case  of  one  at- 
tempting to  pass  at  a  railroad  crossing  in  a  city.  *  *  * 
When,  under  these  circumstances,  the  plaintiff  left  the  safe 
.walking  way  where  he  was — a  place  prepared  by  the  defend- 
ant, and  where  no  harm  could  have  come  to  him  had  he  con- 
tinued in  it — the  night  being  dark,  and  it  raining,  with  no 
lights  on  the  street,  and  put  himself  on  the  defendant's  track, 
he  was    negligent,    and   contributed    to    his    own    injury. 

*  *  *  But  it  must  be  borne  in  mind  that  the  place  where 
the  plaintiff  was  injured  was  not  a  crossing,  but  upon  a  street 
filled  up  with  four  railroad  tracks,  and  constantly  used  for  rail- 
road purposes.  The  facts  concerning  plaintiff's  conduct  were 
undisputed,  and  we  think  but  a  single  inference  could  be 
drawn  from  them  by  fair-minded  men,   and  that  is  that  a 

■  prudent  man  would  not  have  acted  as  the  plaintiff  did  on  the 
occasion  of  his  injury."  The  syllabus  concludes:  *'Held  that« 
if  plaintiff  would  have  been  safe  in  the  space  between  the 
tracks*  it  was  negligence  for  him  to  step  on  defendant's 
track."  In  Beck  v.  Portland  &  V.  Ry.  Co.  (Or.)  34  Pac  753, 
an  action  for  injuries  from  being  struck  by  a  train  while 
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!  was  walking  along  a  railroad  track  in  a  street,  the 
paragraph  of  the  syllabus  reads  as  follows:  ''Nor  is  it 
1  such  case,  after  evidence  that  there  was  another  road 
)laintifi  could  have  chosen,  to  charge  that  a  man  can- 
deliberately,  and  with  his  eyes  open,  into  danger,  and 
mplain  of  another  that  he  is  injured;  that  it  is  his 
use  all  ordinary  means  for  self-preservation,  and,  if  be 
io  that — if  there  is  a  choice  of  ways  for  him  to  pass,  one 
i  the  other  dangerous,  and,  with  knowledge  of  the  sit- 
he  takes  the  latter — he  must  abide  the  consequences.  *  * 
ighrey  v.  Pa.  R.  Co.  (Pa.)  50  Atl.  972,  2  R.  R. 
25  Am.  &  Eng.  R.  Cas.,  N.  S.,  576,  the  Supreme  Court 
3  the  opinion  of  the  lower  court,  reading  as  follows: 
onsuit  was  entered  in  this  case  because  plaintiff's  own 
<ny  showed  contributory  negligence  in  the  part  of  the 
of  the  accident.  He  was  walking  along  a  street  occu- 
a  double-track  railway,  on  one  of  the  main  tracks,  or 
;  to  it  as  to  be  struck  by  the  passing  engine.  It  ap- 
hat  there  are  no  sidewalks  on  this  street,  but  that 
;  at  each  side  of  these  main  tracks  room  for  a  wagon  to 
)ng.  Under  these  circumstances,  without  explanation 
lecessity,  we  must  conclude  that  it  was  negligence  for 
rty  to  walk  along  the  track,  just  as  it  would  be  negli- 
Dr  foot  passengers  without  necessity  to  leave  a  side- 
id  walk  in  the  roadway.  But  it  is  said  that  at  the 
f  the  accident  there  was  a  siding  which  made  a  third 
1  the  street.  This  might  justify  or  excuse  a  walking 
iding,  but  not  on  the  main  track.  There  would  seem, 
re,  to  have  been  abundant  room  on  the  side  of  the 
way  from  the  siding  for  this  person  to  walk,  and  he 
ive  here  walked  in  safety  from  engines  on  either  the 
ack  or  siding.  In  any  event,  nothing  has  been  shown 
bsolves  him  from  the  charge  of  negligence  in  walking 
le  main  track.*' 

rmony  with  the  spirit  of  these  expressions,  we  hold 
lere  railroad  tracks  are  laid  in  a  public  street,  and 
room  for  a  pedestrian  who  wishes  to  travel  along  the 
)  walk  in  safety  outside  of  the  tracks,  and  there  is  no 
estin'g  in  either  necessity  or  convenience  for  his  going 
em,  it  is  negligence  for  him  to  walk  along  a  track  be- 
tie  rails.  Since  the  negligence  of  the  deceased  in 
upon  the  track  obviously  contributed  to  the  occur- 
lat  caused  his  death,  it  follows  that  the  demurrer  to 
ence  should  have  been  sustained, 
rgued  by  defendant  in  error  that  the  conduct  of  the 
y  was  of  such  a  character  as  to  cut  off  the  defense  of 
itory  negligence.  To  sustain  this  contention  would 
a  finding  that  the  injury  was  intentionally  and  wan- 
used  by  the  defendant.  U.  P.  Ry.  Co.  v.  Adams,  33 
7,  6  Pac.  529.     We  do  not  think  that  the  evidence 
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would  justify  such  a  finding,  nor  was  this  theory  presented  by 
the  trial  court  to  the  jury. 

Even  if  the  evidence  had  shown  a  substantial  reason  for 
walking  upon  the  tracks,  rather  than  outside  of  them,  there  is 
another  feature  of  the  case  that  might  prevent  a  recovery. 
Plaintiff's  evidence  tends  to  show  that  there  was  nothing  to 
prevent  decedent  from  seeing  the  car  in  time  to  avoid  it» 
unless  it  was  the  fact  that  the  glare  of  the  headlight  practi- 
cally blinded  him.  The  petition  alleges  that  it  confused  his 
vision.  While  the  occurrence  took  place  at  night,  and  die 
testimony  does  not  disclose  the  character  of  the  artificial 
light,  the  eyewitnesses  already  referred  to  were  able  to  see 
the  car  for  a  time,  and  perhaps  until  the  engine  cut  off  their 
view.  One  of  them  said  there  was  nothing  to  obstruct  deced- 
ent's view  of  the  car,  unless  the  headlight  blinded  him. 
This  language  obviously  has  reference  to  anything  that  might 
in  any  way  have  prevented  decedent's  seeing  the  car,  and  not 
merely  to  an  intervening  obstacle.  In  the  brief  of  plaintiff 
in  error  it  is  said  that  Starr  stepped  out  from  the  glare  and 
blinding  light  caused  by  the  headlight  of  the  engine  into  the 
darkness  north  of  the  main  track.  If  the  only  thing  that  pre- 
vented him  seeing  the  car  in  time  to  avoid  it  was  the  fact 
that  he  had  voluntarily  remained  directly  facing  the  headlight 
until  it  temporarily  blinded  him,  or  if  he  stepped  upon  the 
house  track  when  he  was  in  such  condition  that  he  conld  not 
see  whether  it  was  clear  or  not,  his  situation  was  very  similar 
to  that  of  one  who  goes  upon  a  railroad  track  while  his  view 
is  temporarily  obscured  by  smoke,  or  by  some  obstruction  due 
to  his  own  act,  and  he  would  not  be  entitled  to  recover.  As 
a  decision  of  this  question  is  not  necessary  to  a  determination 
of  the  case,  we  shall  not  pass  upon  it. 

The  judgment  is  reversed  and  the  case  remanded,  with 
directions  to  grant  a  new  trial  for  the  error  in  overruling  the 
demurrer  to  the  evidence.     All  the  Justices  concurring. 


Kansas  City,  M.  &  B.  R.  Co.  v.  Hawkins. 

(Supreme  Court  o/ Mississippi^  April  lo,  190J.) 

[34  So.  Rep.  323.1 

Railroads— Killing  Animals  on  Track— Failure  to  Warn— Findings-- 
Evidence. 
Plaintiff  with  his  bloodhound  and  others  were  walking  along  defend* 
ant's  railroad  track  in  search  of  criminals,  when  a  freight  train 
approached  at  a  hig^h  rate  of  speed  and  without  warning'.  Plaintiff  and 
his  companions  escaped  injury,  but  were  unable  to  get  plaintiff's  dog 
from  the  track,  which  was  struck  and  killed.  The  engineer  testified 
that  he  was  keeping  a  strict  lookout,  but  saw  neither  the  men  nor  the 
dog,  and  did  not  know  that  the  dog  was  killed,  but  that  no  signals  were 
iriven  :  keld^  that  the  evidence  warranted  a  finding'  that  the  engineer 
did  see  or  should  have  seen  the  dog,  and  that  his  failure  to  give  warning 
constituted  such  carelessness  as  amounted  to  design,  and  rendered  the 
company  liable. 
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1  from  Circuit  Court,  Marshall  County;  P.  H. 
Judge. 

by  C.  S.  D.  Hawkins  against  the  Kansas  City»  Mem- 
irmingham  Railroad  Company.  From  a  judgment  in 
plaintifi,  defendant  appeals.     Affirmed. 

;  a  suit  by  appellee,  Hawkins,  against  appellant,  to 
he  value  of  a  bloodhound,  killed  on  its  road  in  June,, 
here  was  a  verdict  and  judgment  for  plaintifi  for  $450^ 
idant  appealed.  The  evidence  was,  in  substance, 
s:  Plaintiff  was  employed  by  the  sheriff  of  Marshall 
Miss.,  from  whom  some  prisoners  had  escaped,  to 
n  up  with  his  dog.  At  the  time  the  dog  was  killed,, 
re  two  other  men  and  two  other  dogs  along  with 
and  his  dog.  They  had  trailed  the  prisoners  down 
Dad  track,  going  west  800  or  900  yards,  and  were  in  a 

there  was  also  a  curve  in  the  railroad  before  it 
the  curve  extending  through  the  cut.  Just  before 
passed  that  killed  the  dog,  which  was  a  freight  train, 
l^er  train  passed  them,  and  it  blew  its  whistle,  and 
all  got  off  the  track,  and  took  the  dogs  off;  but  this 
ain  ran  upon  them  very  fast  and  gave  no  warning  of 

no  whistle  was  blown,  and  the  bell  was  not  rung. 

were  all  walking  along  the  track  together,  and  one 
Dn  the  track  8  or  10  feet   ahead  of  them,    and   Mr. 

dog  was  20  or  30  feet  ahead.  The  first  thing  that 
warning  of  the  approaching  train  was  the  Hash  of 
ight,  when  one  of  the  men  said,  ''Look  out,  here 
rain,''  and  all  of  the  men  at  once  got  off  the  track, 
earest  dog  was  reached  and  gotten  off  the  track,  but 

not  time  enough  to  get  to  the  dog  that  was  killed, 
leer  and  fireman  both  testified  that  they  did  not 

dog  was  killed,  and  that  no  bell  was  rung,  and  that 
e  was  not  blown.  The  engineer  said  he  was  keep- 
:t  lookout,  and  did  not  see  the  men  nor  the  dogs, 
an  did  not  recollect  what  he  was  doing. 

uchannan,  for  appellant, 
ler  &  Alexander,  for  appellee. 

)ON,  J.  If  the  engineer  was  on  the  lookout,  as  he 
Eis,  in  coming  around  a  curve  debouching  into  a  cut, 
ave  seen  the  men  and  dogs.  The  jury  manifestly 
ther  that  he  did  see  them,  or  should  have  seen  them 

lookout,  in  entering  so  dangerous  a  piece  of  road, 
lo  pretense  that  he  was  engaged  about  his  engine. 
o(  his  whistle  would,  in  all  probability,  have  pre- 
J  damage.  From  the  evidence  the  jury  must  have 
s  did  see,  and,  in  that  case,  the  carelessness  was  ''so 
o  be  tantamount  to  design."     R.  R.  v.  Holliday,  79 

30  South.  820,  does  not  apply  to  the  facts  here. 
1. 
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{Supreme  Court  of  South  Carolina^  April  7, 190$. ) 

[44  S.  %.  Rep.  68.] 

Injury  to  Person  on  Platform— Unloading  Baggage — Question  for  Jury. 

In  an  action  for  injuries  received  by  a  trunk  thrown  ag'ainst  plaintiff 
while  defendant's  employees  were  unloading^  bag'ga^e  at  the  depot,  it 
is  a  question  for  the  jury  whether  the  railroad  company  was  negligent. 

Same — Care  Due  Licensees  and  Passengers.* 

It  is  immaterial  whether  a  person  injured  by  an  employee  of  a  rail- 
road company  in  unloading  baggage  at  a  depot  was  a  licensee  or  a 
passenger. 

Prospective  Passengers. 

In  an  action  for  injuries  received  by  the  negligence  of  employees  of 
defendant  railroad  company  in  unloading  baggage  at  a  station,  an  in- 
struction that,  if  plaintiff  was  not  in  the  station  within  a  reasonable 
time  before  the  departure  of  the  train,  then  defendant  did  not  owe  to 
her  so  high  a  duty  if  such  person  is  not  then  in  law  a  prospective  pas- 
senger, and  if  she  forsakes  the  station  house,  and  goes  to  a  part  of  the 
depot  grounds,  where  she  has  no  legal  right  to  be,  then  the  railroad 
company  was  bound  only  to  do  no  willful  injury  to  such  person,  was 
proper. 

Appeal  from  Common  Pleas  Circuit  Court  of  Anderson 
County;  Gage,  Judge. 

Action  by  Ina  Holcombe  against  the  Southern  Railway 
Company.  From  judgment  for  plaintifE,  defendant  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant. 

Breazeale  &  Rucker,  for  respondent. 

. 

JONES,  J.  The  plaintiff  brought  this  action  for  damages 
for  personal  injury  resulting  from  alleged  negligence  of  de- 
fendant in  throwing  a  trunk  against  her  while  its  servants 
were  unloading  baggage  at  the  Anderson  Depot  October  19, 
1900.  This  appeal  comes  from  the  judgment  on  verdict  in 
favor  of  plaintiff  for  $600,  upon  exceptions  to  the  refusal  of 
the  motion  for  nonsuit  and  the  charge  to  the  jury. 

The  nonsuit  was  properly  refused.  There  was  evidence 
that  plaintiff,  with  her  several  small  children,  went  to  the 
station  at  Anderson  to  take  defendant's  9:45  a.  m.  train  to 
Pelzer,  S.  C,  as  passenger,  and  on  arrival  at  the  station  found 
that  such  train  had  gone,  whereupon  she  concluded  to  remain 
at  the  station  waiting  room  for  ladies  for  the  purpose  of  be- 
coming a  passenger  on  defendant's  2:45  P-  m.  train  for 
Pelzer.  After  the  arrival  of  defendant's  11:15  a.  m.  train 
from  Belton,  plaintiff,  according  to  her  testimony,  was  jost 
outside  the  waiting-room  door,  having  gone  out  to  get  one  of 
her  children,  who  ran  out  of  the  waiting  room  on  the  ap- 
proach of    the    train.     The    defendant's    baggage  car  was 

*As  to  the  liability  for  injuries  to  persons  who  are  neither  passenffcrs 
nor  railway  employees,  resulting  from  unsafe  station  and  depot  prem- 
ises, see  monograph  appended  to  Cincinnati,  H.  &  D.  R.  Co.  v.  Allef 
(Ohio),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  304. 
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in  front  of  the  waiting-room  door,  about  i6  or  17  feet 
nd  its  servants,  while  unloading  several  trunks  there- 
cording  to  plaintiff's  statement,  threw  one  of  the 
gainst  her  leg,  and  injured  her.  If  the  baggage  had 
idled  with  the  care  due  under  the  circumstances,  it  is 
able  that  plaintifi  could  have  been  injured  by  collision 
'unk,  when  she  was  standing  some  16  feet  from  the 
car.  It  was  properly  left  to  the  jury  to  say  whether 
y  was  the  result  of  defendant's  negligence.  Under 
'  it  was  immaterial  whether  plaintiff  was  a  passenger  in 
lation  of  law,  or  whether  she  was  there  as  a  licensee 
ission  of  the  defendant  company, 
lant's  counsel  requested  the  court  to  charge  the  jury 
s:  ''A  person  coming  to  a  railroad  station  with  the 
1  of  taking  defendant's  next  train  becomes,  in  con- 
on  of  law,  a  passenger  on  defendant's  road,  provided 
1  coming  is  within  a  reasonable  time  before  the  time 
Jeparture  of  said  train."  To  which  the  court  re- 
as  follows:  **The  Court:  That  is  correct,  and  I  leave 
jury  to  say  whether  or  not  the  plaintiff  in  this  case 
the  station  in  a  reasonable  time  before  her  car  left, 
le  did,  then,  in  contemplation  of  law,  she  was  a  pas- 
.nd  ought  to  have  the  rights  of  a  passenger;  but,  if 
lot  come  there  in  a  reasonable  length  of  time  before 
rture  of  the  next  train,  she  is,  in  contemplation  of 
not  a  passenger."  The  court  refused  to  charge  de- 
\  second  request,  as  follows:  ''If  the  plaintiff  arrived 
pot  too  late  to  take  the  9:45  a.  m.  train,  and  con- 
\  wait  there  in  order  to  take  the  2 :45  p.  m.  train,  she 
ig  for  her  own  convenience,  and  cannot  be  considered 
mger,  with  the  obligations  due  to  her  as  such. ' '  The 
arged  defendant's  third  request,  after  inserting  the 
brackets,  as  follows:  ''If  the  defendant  allowed 
:o  wait  in  its  waiting  room  for  the  next  train,  due 
in  four  or  five  hours  [and  if,  in  the  opinion  of  the 
it  was  an  unreasonable  time],  plaintiff  became 
L  licensee,  not  a  passenger,  and  was  entitled  to  only 
!  as  is  due  a  licensee. "  Upon  the  foregoing  appel- 
pts  as  follows:  "Error  in  holding  that  it  was  a  ques- 
act  for  the  jury  whether  the  plaintiff  went  to  the 
easonable  time  before  the  departure  of  the  train,  the 
laving  testified  that  she  went  to  the  depot  about 
t.,  found  the  train  she  expected  to  take  gone,  and 
\  to  wait  until  the  next  train  was  due  to  depart,  at 
I.  As  matter  of  law,  the  court  should  have  held  that 
tiff  was  not  at  the  depot  within  a  reasonable  time 
e  departure  of  her  train,  and  was  not,  therefore^ 
o  the  extraordinary  care  due  to  a  passenger."  The 
as  to  whether  plaintiff  was  a  passenger  at  the  time 
ury,  and  as  to  the  degree  of  care  which  a  railroad 
should  exercise  towards  her  as  such,  was  a  matter 
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of  appellant's  own  choosing.  The  complaint  merely  alleged 
that  plaintifi,  at  the  time  of  her  injury,  was  at  defendant's 
station '4or  the  purpose  of  becoming  a  passenger,"  which 
implies  that  she  was  not  then  a  passenger.  The  real  issue, 
then,  was  as  to  the  care  which  a  railroad  company  owed  to 
one  at  its  station  waiting  to  become  a  passenger.  On  this 
issue  the  jury,  at  appellant's  request,  was  very  plainly  in- 
structed: '4f  defendant  exercised  ordinary  care  in  handline 
baggage,  and  plaintiff  was  where  she  had  no  right  to  be,  the 
defendant  is  not  liable  for  injury  received  by  plaintiff.'* 
Under  this  instruction  the  verdict  shows  that  the  defendant 
did  not  exercise  ordinary  rare  in  handling  the  baggage,  and 
that  plaintiff  was  where  she  had  a  right  to  be.  It  was,  there* 
fore,  wholly  immaterial  whether  plaintiff  was  at  the  time  of  the 
injury  a  passenger  or  a  licensee,  as  the  defendant  failed  to 
observe  ordinary  care  to  prevent  injuring  her.  But,  assuming 
that  it  was  in  issue  whether  plaintiff  was  a  passenger,  we 
think  there  was  no  error  in  the  court  leaving  it  to  the  jury  to 
determine  from  all  the  circumstances  whether  the  relation  of 
passenger  and  carrier  existed.  In  the  case  of  Johns  v.  R.  R. 
Co.,  39  S.  C.  162,  17  S.  E.  698,  20  L.  R.  A.  520,  39  Am.  St. 
Rep.  709,  the  court  held  that  a  railroad  company  owed  the 
duty  of  exercising  extraordinary  care  in  providing  safe  ap- 
proaches to  one  coming  to  the  depot  to  become  a  passenger, 
whether  he  had  a  ticket  or  not.  In  that  case  the  court  quotes 
from  2  Am.  &  Eng.  Enc.  of  Law,  744,  as  follows:  ''If  a  per- 
son has  the  bona  fide  intention  of  taking  passage  by  a  train, 
and  if  he  goes  to  a  station  at  a  reasonable  time,  he  is  entitled 
to  protection  as  a  passenger,  not  only  from  the  moment  he 
enters  upon  the  carrier's  premises,  but  also  while  en  ronte  to 
the  station  in  an.  omnibus  run  by  the  railway  to  take  the  pas- 
sengers to  their  trains."  In  the  case  of  Phillips  v.  Southern 
Ry.  Co.,  124 N.  C.  123,  32  S.  E.  388,  45  L.  R.  A.  163,  the  court 
held:  ''A  party  coming  to  a  railroad  station  with  the  inten- 
tion of  taking  defendant's  train  is,  in  contemplation  of  law,  a 
passenger  on  defendant's  road,  provided  that  his  coming  is 
within  a  reasonable  time  before  the  time  for  departure  of 
said  train. '  *  In  the  case  of  Harris  v.  Stevens,  3 1  Vt.  79,  73 
Am.  Dec.  337,  the  court  holds  that  the  right  to  enter  and 
remain  at  a  railroad  station  house  ''extends  only  so  far  as  is 
reasonably  necessary  to  secure  to  the  traveler  the 
full  and  perfect  exercise  and  enjoyment  of  his  right 
to  be  carried  upon  the  cars;  and  what  is  a  reason- 
able time  must  depend  upon  the  circumstances  of 
each  particular  case."  In  the  case  at  bar  there  was 
nothing  to  show  that  plaintiff  remaining  in  the  waiting 
room  for  passengers  for  several  hours  in  the  daytime  was 
contrary  to  any  rule  or  regulation  of  the  company.  The 
proper  inference,  under  the  circumstances,  probably  would 
be  that,  if  there  was  no  regulation  fixing  proper  hours  for  the 
use  of  the  waiting  room,  and  plaintiff  was  permitted  to  wt  it 
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3urpose  of  taking  the  next  train,  her  use  of  it  for  such 
was  for  a  reasonable  time;  but  it  was  not  prejudicial 
lant,  under  its  requests  to  charge,  to  have  the  matter 
jd  to  the  jury. 

lant's  fifth  exception  assigns  ''error  in  refusing  the 
it's  fourth  request  to  charge,  which  was  as  follows: 
efendant  provided  a  reasonably  safe  waiting  room 
itifl's  accommodation  during  her  wait,  the  defendant 
3t  be  liable  to  plaintiff  for  injuries  received,  if  she 
ed  such  accommodation,  and  went  upon  the  station 
necessarily,  to  gratify  her  curiosity,  when  a  train 
le  did  not  expect  to  take  entered  the  station  in  the 
16.'  Such  request  contained  a  legal  proposition  ap- 
to  the  case."  In  response  to  this  request  to  charge, 
t  instructed  the  jury  as  follows:  **The  Court:  I  re- 
harge  you  that  in  this  language,  but  charge  the  fol- 
'If  any  person  be  not  in  the  station  house  within  a 
lie  time  before  the  train's  departure,  then  the  rail- 
s  not  owe  to  such  person  so  high  a  duty,  for  the  per- 
»t  then,  in  law,  a  prospective  passenger.  If,  at  the 
person  forsake  the  station  house,  and  goes  to  a  place 
;  or  she  has  no  legal  right  to  be,  then  the  railroad  was 
ily  to  do  no  willful  injury  to  such  person.'  "  We  see 
in  the  instructions  of  which  appellant  has  any  right 
ain.  The  jury,  under  appellant's  sixth  request,  were 
r  instructed:  ''If  the  plaintiff  was  guilty  of  the  least 
)f  negligence  which  contributed  as  a  proximate  cause 
ury,  she  is  not  entitled  to  any  damage." 
ceptions  are  overruled,  and  the  judgment  of  the  cir- 
t  is  affirmed. 


Ackerman  v.  Union  Traction  Co. 

{Supreme  Court  o/ Pennsylvania^  May  ^,  1903,) 

[55  Atl.  Rep.  16.] 

Boy  on  Freight  Car — Negligence  of  Motorman — Evidence. 
>  in  action  against  a  street  car  company,  causing  death  of  boy 
he  side  steps  of  a  f  reif^ht  car  on  a  track  paraHel  to  the  street 
ered,  and  held  to  show  the  motorman  not  guilty  of  negligence. 

)  of  Motorman — Sudden  Emergency.* 

motorman  is  confronted  with  a  sudden  danger,  he  is  not 

ailure  to  follow  what  might  appear  on  reflection   to  be  the 

te. 

from  Court  of  Common  Pleas,  Philadelphia  County, 
by  Charles  W.  Ackerman  against  the  Union  Traction 

e  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
1  persons,  animals,  or  vehicles,  see  monograph  appended  to 
V.  Lronisville  Ry.  Co.  (C.  C.  A.)»  1  R.  R.  R.  838,  lA  Am.  & 
s. ,  K.  S.,  838. 


486        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Ackertnan  v.  Union  Traction  Co 

Company.     From  an  order  refusing  to  take  ofi  a  nonsuit/ 
plaintifi  appeals.     Affirmed. 

Argued  before   MITCHELL,    DEAN.    FELL,   BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Bernard  Harris,  for  appellant. 

Thomas  Learning  and  Russell  Duane,  for  appellee. 

FELL,  J.  This  action  is  by  a  father  to  recover  damages 
for  the  loss  of  his  son  13  years  of  age,  who  was  killed  under 
the  following  circumstances:  The  boy  was  riding  on  the  side 
steps  of  a  freight  car  of  the  Philadelphia  &  Reading  Railroad 
Company,  which  was  running  north  on  Second  street.  The 
defendant's  electric  car  was  running  south,  and  the  tracks  of 
the  two  roads  were  parallel,  and  so  close  that  there  was  a 
space  of  only  a  few  inches  between  the  sides  of  the  cars  as 
they  passed.  The  freight  train  approached  Second  street  on 
a  curve,  and  turned  on  to  the  street  a  short  distance  from  the 
place  of  the  accident.  The  freight  car  could  be  seen  by  the 
motorman  when  it  was  300  feet  distant,  but  the  boy  could  not 
be  seen  until  the  freight  car  reached  a  position  where  the 
tracks  were  parallel.  This  was  about  1 50  feet  from  the  spot 
where  the  accident  occurred.  The  boy  was  on  the  sixth  car 
of  the  freight  train,  and  according  to  the  testimony  the  train 
and  the  electric  car  were  running  as  fast  as  cars  usually  run 
between  crossings,  or,  as  stated  by  some  of  the  witnesses, 
much  faster  than  a  horse  could  trot.  As  soon  as  the  motor- 
man  saw .  the  boy,  he  called  to  him  and  made  gestures  to 
indicate  that  he  should  jump  ofi  the  step,  or  climb  on  the 
bomper  at  the  end  of  the  car,  which  was  one  foot  from  the 
step.  This  warning  was  disregarded.  The  boy  attempted  to 
avoid  injury  by  straightening  his  body  and  keeping  close  to 
the  side  of  the  car.  He  was  struck  on  the  shoulder,  thrown 
to  the  narrow  space  between  the  tracks,  and  injured  by  the 
wheels  of  both  cars.  We  find  nothing  in  this  situation  from 
which  negligence  on  the  part  of  the  motorman  can  fairly  be 
inferred.  He  first  saw  the  boy  when  the  distance  between 
them  was  150  feet,  and  they  were  approaching  each  other  at 
the  rate  of  at  least  1 5  or  20  miles  an  hour.  With  a  clear  under- 
standing that  the  boy  would  be  injured  unless  he  got  out  of 
the  way  of  the  electric  car,  the  motorman  called  and  motioned 
to  him  to  jump  ofi  or  climb  on  the  bumper.  Possibly,  under 
the  circumstances,  it  would  have  been  better  to  stop  the  car, 
and  thus  lessen  the  injury,  than  attempt  to  avert  it  altogether; 
but,  since  he  was  confronted  by  a  sudden  and  unexpected 
danger,  and  had  but  a  moment  in  which  to  act,  the  motorman 
cannot  be  held  liable  for  failure  to  see  and  follow  what  might 
appear  on  reflection  to  have  been  the  wiser  course.  Heston- 
ville,  etc.,  R.  Co.  v.  Kelley,  102  Pa.  115,  11  Am.  &  Ene.  R. 
Cas.  123;  Phillips  V.  People's  Pass.  Ry.  Co.,  190  Pa.  222,  4^ 
Atl.  686. 

The  judgment  is  affirmed. 
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{Supreme  Court  of  North  Carolina^  June  lOy  1903,) 

[44  S.  E.  Rep.  618.] 
stimony. 

^tion  for  neg'lig^ent  death,  whether  the  plaok  on  which  deceased 
Id,  if  sound,  have  been  sufficient  to  have  supported  a  man  of 
t  with  safety,  was  not  a  subject  of  expert  testimony. 

Wronfcful  Act — Presumption  of  Due  Care  on  Part  of 
sed.* 

presumes  that  a  person  found  dead  and  killed  by  the  alleged 
e  of  another  has  exercised  due  care  himself. 

me — Instruction. 

tion  for  negligent  death  of  a  servant,  it  was  error  to  refuse 
d  charge  that  the  law  "presumes"  that  a  person  found  dead 
by  alleged  negligence  of  another  has  exercised  due  care  him- 

0  substitute  therefor  a  charge  that  an  * 'inference  arises  from 
:t  of  self-preservation"  that  the  person  killed  has  exercised 
imself;  the  words  *' presumption"  and  **inference"  not  hav- 
ne  significance. 

>ry  Negligence — Pleading. 

nent  that  plaintiff's  intestate's  death  was  not  caused  by 
s  negligence,  but  by  his  own  negligence,  is  not  sufficient  to 
sfense  of  contributory  negligence. 

n  for  rehearing.     Petition  allowed, 
mer  opinion,  see  41  S.  E.  .^41. 

ER,  J.     This  case  is  before  us  the  third  time,  upon 

1  to  rehear  and  revise  the  former  judgment  of  this 
idered  at  February  term,  1902,  affirming  the  judg- 
he  court  below,  which  was  adverse  to  the  plaintiff, 
is  reported  in  124  N.  C.  302,  32  S.  E.  706,  and  130 
,  41  S.  E.  541. 

ik  it  is  necessary  to  refer  to  only  three  of  the  excep- 
m  by  the  plaintifi  at  the  trial: 

lintiff  proposed  to  ask  a  witness  the  following  ques- 
this  plank  on  the  apron  had  been  sound,  and  not 
rted  or  rotten,  could  a  man  of  Cogdell's  weight 
have  stood  on  it  with  safety  and  thrown  off  the  lump 
illen  on  it  from  the  top  of  the  car,  without  its  break- 
him.^"  Defendant  objected  to  this  question,  the 
was  sustained,  and  plaintiff  excepted.  We  do  not 
t  this  matter  is  the  subject  of  expert  or  opinion  evi- 
'he  witness  could  well  have  described  the  plank  and 
ion,  and  the  jury  would  then  have  been  just  as  com- 
form  an  opinion  as  to  its  strength  and  safety  as  the 
The  conclusion  reached  by  the  court  at  the  last 
1  this  question  was  correct,  for  the  reasons  stated 
nion  of  the  court. 

intiff  in  apt  time  requested  the  court  to  charge  the 
^the  law  presumes  that  a  person  found  dead  and 
illeged  negligence  of  another  has  exercised  due  care 

note  appended  to  Western  Maryland  R.  Co.  za.  State,  to  use 
d.)»  6  R.  R.  R.  904,  28  Am.  &  £^ng.  R.  Cas.,  N.  S.,  904. 
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himself."  The  court  refused  to  give  this  instruction,  and 
charged  the  jury,  in  its  stead,  that  ''an  inference  arises  from 
the  instinct  of  self-preservation  that  the  person  killed  has  ex- 
ercised due  care  himself."  We  are  of  the  opinion  that  the 
court  erred  in  refusing  to  give  the  instruction  as  prayed  for 
by  the  plaintiff,  and  in  substituting  therefor  the  instruction 
which  it  did  give  with  reference  to  this  matter.  It  is  well 
settled  that  the  court  is  not  required  to  charge  the  jury  in 
the  very  words  of  a  prayer  for  instruction,  but  if  the  prayer 
contains  a  correct  statement  of  the  law,  as  applicable  to  the 
facts  of  the  case,  the  court  must  give  it,  at  least  substantially, 
and  cannot  substitute  an  instruction  of  its  own  for  it,  if 
thereby  the  instruction  as  requested  to  be  given  is  weakened 
or  diminished  in  its  force.  While  the  court  is  not  required 
to  use  the  words  of  the  prayer,  it  must  not  change  the  sub- 
stance of  it  in  a  way  calculated  to  impair  its  force.  The  law 
does  not  regard  the  form,  but  even  the  form  should  not  be 
so  modified  as  to  impart  to  the  instruction  less  weight  than  it 
would  have  with  the  jury  if  given  as  it  was  submitted  to  the 
court,  provided  always  that  the  instruction,  as  asked,  is  in 
itself  correct  with  reference  to  the  case  presented  by  the 
proof.  In  the  case  now  under  consideration  the  court  was 
requested  to  charge  that  there  was  a  presumption  that  the  de- 
ceased had  exercised  care,  which  the  court  refused  to  give, 
but  charged  the  jury  that  there  was  an  inference  that  due 
care  was  exercised.  It  is  undoubtedly  true  that  the  law  raises 
a  presumption  of  care,  and  the  party  against  whom  it  is 
raised  must  overcome  it  by  proof  of  facts  inconsistent  with 
the  fact  presumed.  The  presumption  has  a  technical  force  or 
weight,  and  the  jury,  in  the  absence  of  sufficient  proof  to  over- 
come it,  should  find  according  to  the  presumption ;  but,  in 
the  case  of  a  mere  inference,  there  is  no  technical  force  at- 
tached to  it.  The  jury,  in  the  case  of  an  inference,  are  at 
liberty  to  find  the  ultimate  fact  one  way  or  the  other  as  they 
may  be  impressed  by  the  testimony.  In  the  one  case  the  law 
draws  a  conclusion  from  the  state  of  the  pleadings  and  evi- 
dence, and  in  the  other  case  the  jury  draw  it.  An  inference 
is  nothing  more  than  a  permissible  deduction  from  the  evi- 
dence, while  a  presumption  is  compulsory  and  cannot  be  dis- 
regarded by  the  jury.  In  Johnson  v.  Chambers,  32  N.  C. 
292,  Pearson,  J.,  distinguishes  between  a  presumption  and 
inference.  ''Malice, "  says  he,  "may  in  some  cases  be  inferred 
from  the  want  of  probable  cause,  but  the  law  makes  no  such 
presumption.  It  is  a  mere  inference  of  fact,  which  the  jary 
may  or  may  not  make,  and  it  should  have  been  left 
to  them."  We  do  not  think  the  charge  given  by 
the  court  in  response  to  this  prayer  of  the  plaintiff 
was  the  full  equivalent,  even  in  substance,  of  the 
latter;  and,  as  we  have  seen,  it  must  be  so,  to  justify 
the  court  in  changing  the  form  of  the  instruction. 
When  the  court  refused  to  give  the  instruction  as  plaintiff  re- 
quested it  to  be  given,  and  substituted  that  which  was  given. 
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y  might  well  have  inferred  that  the  court  was  of  the 
1  that  the  prayer  for  instruction  was  too  strongly 
»  and  that  the  inference  was  to  be  drawn  by  them,  and 
was  not  obligatory  upon  them  to  infer  the  fact  of  care 

part  of  the  intestate.  In  the  case  of  Bragaw  v. 
)e  Lodge,  124  N.  C.  154,  32  S.  E.  544,  the  court  recog- 
le  legal  difference  between  a  presumption  and  an  infer- 
The  court  had  charged  the  jury  that,  if  a  notice  was 
ly  addressed  and  deposited  in  the  post  office,  the  law 
es  that  it  was  received,  and  therefore  had   been   duly 

but  afterwards  the  court  left  it  to  the  jury  to  decide, 
pen  question  of  fact,  or  as  an  inference  to  be  drawn 
e  evidence,  whether  the  notice  had  been  served  or  not. 
urt  held  that  it  was  error  to  have  thus  weakened  the 
•  the  presumption. 

jIaintiS  objected  to  the  submission  of  the  issue  as  to 
jtory  negligence,  and  we  think  the  objection  should 
en  sustained.  It  is  alleged  in  the  answer  that  the  in- 
3  death  was  not  caused  by  any  negligence  of  the  de- 
,  but  by  his  own  negligence.  This  is  not  a  sufficient 
nt  of  the  defense  of  contributory  negligence.     Indeed, 

a  statement  of  contributory  negligence  at  all,  for  the 
supposes  the  negligence  of  the  defendant,  which  is 
n  the  answer  in  this  case.  The  answer  in  this  respect 
state  any  matter  which  could  not  have  been  consid- 
der  the  first  issue.  What  is  said  in  the  answer  is 
more  than  an  averment  that  there  was  no  negligence 
»art  of  the  plaintiff,  and  that  the  intestate's  death  was 
olely  by  his  own  negligence.  If  a  pleading  is  defect- 
tatement,  the  defect  will  be  waived,  unless  the  op- 
)arty  demurs  to  the  pleading  for  that  reason.  Where 
any  uncertainty  or  indefiniteness  in  the  statement, 
t  will  order  the  pleading  to  be  made  certain  and  defi- 
motion,  if  made  in  apt  time.  This  is  not  a  case  of 
t  or  indefinite  statement,  but  an  entire  failure  to  plead 
Qsive  matter.  The  court  may,  and  no  doubt  will, 
.n  amendment  of  the  answer  in  this  respect  if  the  de- 
desires  it. 

must  be  a  new  trial,  because  of  the  errors  pointed 
:tition  allowed. 

Griswold  v.  Boston  &  M.  R.  R. 

\e  Judicial  Court  0/ Massachusetts ^  Middlesex^  May  ^j,  1903,) 

[67  N.  E.  Rep.  354.] 

>n  Track — Licensees— Degree  of  Care.* 

plaintifiF  was  injured  while  walking  across  certain  railroad 

L  path  running  along  the  same  on  land  belonging  to  the  rail- 

le  care  due  licensees  on  track,  see  foot-note  appended  to  Bnl- 
jthern  Ry.  Co.  (Ga.),  6  R.  R.  R.  606,  29  Am.  &  Kng.  R.  Cas., 
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road  compan  J,  aod  it  was  proved  that  persons  liviag'  in  the  part  of  the 
town  toward  which  plaintiff  was  going  were  in  the  habit  of  using  the 
track  as  a  route  to  their  homes,  plaintiff  was  a  mere  licensee,  as  to  whom 
the  railroad  company  owed  no  duty  except  not  to  willfully  or  wantonly 
injure  her. 

8ame~Negligence  after  Accident. 

Where  plaintiff  was  struck  and  injured  while  crossinsf  a  railroad  track 
without  fault  of  the  railroad  company,  evidence  that  she  was  not  re- 
leased from  the  truck  of  the  tender  of  the  engine  for  from  three  to  ten 
minutes,  as  testified  by  various  witnesses,  was  insufficient  to  render  the 
railroad  company  liable  where  there  was  no  evidence  tending  to  discrim- 
inate between  the  injury  received  by  her  being  struck  and  that  caused 
by  the  delay. 

Same— Same — Assistance. 

Where  plaintiff  was  injured  by  being  struck  by  an  engine  without 
fault  on  the  part  of  the  railroad  company,  the  latter  was  not  liable  by 
reason  of  the  fact  that  its  servants  did  not  use  their  best  judgment  in 
affording  plaintiff  necessary  assistance  after  the  accident. 

Exceptions  from  Superior  Court,  Middlesex  County;  Jabez 
Fox,  Judge. 

Action  by  one  Griswold  against  the  Boston  &  Maine  Rail* 
road.  From  a  judgment  in  favor  of  defendant,  plaintifi 
brings  exceptions.     Exceptions  overruled. 

Thos.  J.  Boynton,  for  plaintiff. 
Richardson,  Trull  &  Wier,  for  defendant. 

LATHROP,  J.  I.  The  plaintiff  in  this  case  was  a  girl  19 
years  old.  On  October  15,  1900,  she  was  a  passenger  on  a 
train  of  the  defendant  company  from  Concord  to  Reforma- 
tory Station,  and  arrived  there  about  half  past  5  in  the  after- 
noon. It  was  then  growing  dark.  Instead  of  going  to  her 
home  by  the  highway,  she  attempted  to  take  a  short  cut  by 
going  over  land  of  the  defendant,  on  which  were  two  tracks, 
with  a  path  between  the  two.  One  of  these  tracks  was  a 
spur  track  used  for  cars,  and  the  other  was  a  track  running 
to  the  roundhouse,  where  the  locomotive  engines  were  kept. 
While  the  plaintiff  was  walking  near  the  fence  on  the  side  of 
the  track  leading  to  the  roundhouse,  the  cars  had  been  kicked 
off  onto  the  side  track,  and  the  locomotive  engine  backed 
slowly  down  on  the  track  towards  the  roundhouse,  going  at 
the  rate  of  four  miles  an  hour.  The  plaintiff,  according  to 
her  testimony,  started  to  cross  the  track  to  the  beaten  path. 
As  she  started  to  cross,  she  looked  back,  and  saw  the  engine, 
and  thought  it  was  upon  the  same  track  that  the  cars  were 
on.  While  she  was  between  the  rails  some  one  shouted  to 
her,  and  she  looked  up  and  saw  the  engine  backing  down  on 
the  track  which  she  was  crossing.  She  did  not  hear  either 
whistle  or  bell;  and  in  her  effort  to  go  over  the  track  she  fell, 
striking  on  her  back  upon  and  across  one  of  the  rails  of  the 
track  which  she  was  attempting  to  cross,  so  that  her  head  and 
body  lay  outside  the  rail  toward  the  path  she  had  started  for, 
and  her  feet  and  legs  were  within  the  rails.  She  testified  that 
there  was  time  for  her  to  go  over  the  track,  but  after  she  fell 
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and  she  was  struck  by  the  rear  truck 
ed  the  injuries  complained  of. 
I,  against  the  objection  of  the  defend- 
in  the  part  of  the  town  towards 
ling  were  in  the  habit  of  using  the 
e  to  reach  their  homes.  Assuming 
nissMt,  it  only  changes  the  status 
of  a  trespasser  to  that  of  a  bare 
ndant  owed  no  duty  but  that  of  re- 
vantoniy  running  her  down.  We 
3  to  show  that  the  servants  of  the 
mg  as  the  plaintiff  was  alongside 
ne  had  no  reason  to  suppose  that 
he  track,  and  when  she  did  make 
got  safely  over  but  for  her  fall. 
ne  Railroad,  i8i  Mass.  322,  63  N. 
Lm.  &  Eng.  R.  Cas.,  N.  S.,  600, 

hat,  if  the  defendant  was  not  in 

ft  owed  her  a  moral  and  a  legal 

LS  it  reasonably  could,  and  that 

action  will  lie.     It  appeared 

IS  injured   she  screamed,  and 

judgment  it  was  from  eight  to 

heard  the   scream   until  the 

vitnesses  put   the  time  from 

was   expert   evidence  that,  if 

}  for  eight  or  ten  minutes,  she 

the  injury  would  be  greater. 

?,    but  neither  undertook  to 

received  by  the  truck  of  the 

sed    by    the    delay,   and   we 

t  could  be  made  which  would 

Vhen  the  accident  occurred, 

notify    the    station  master, 

J  engineer  got  down  from 

but   did    not    start   up   his 

ive   been    a   prudent   thing 

1    the  ground  to  assist  the 

Vhen  an  emergency  of  this 

at    tliG    question   whether 

i  reasonably  done  is  to  be 

liberality,  and  that   **we 

nay  prove   to  have   been 

ition     in  cool   blood,  but 

hurry  and  excitement  of 

ict. ' '       Hawks  V.  Locke, 

«;2     Am.    Rep.    702,  per 

Vynn  v.     Central   Park, 

721,     and    Stabenau   v. 
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Atlantic  Ave.  R.  R.,  155  N.  Y.  511,  50  N.  E.  277,  63  Am.  St. 
Rep.  698.  Viewed  in  the  light  of  an  emergency  caused  by 
the  negligence  of  the  plaintiff,  it  would  be  difficult  to  hold 
that  there  was  sufficient  evidence  to  warrant  a  jury  in  finding 
that  the  defendants'  servants  acted  unreasonably  in  the  slight 
delay  that  took  place. 

But  there  is  another  view  of  this  case,  which  strikes  at  the 
foundation  of  the  plaintiff's  claim.     Her  counsel  has  referred 
us  to  no  case  which  supports  the  proposition  that,  if  a  per- 
son is  injured  through   no  fault  of  a  railroad  company,  the 
latter  owes  a  legal  duty  to  the  person  injured  to  assist  him. 
There  is,  of  course,  a   moral  duty,    but  in    performing  that 
duty  the  company  is  not  liable  if  one  of  its  servants  does  not 
use  his  best  judgment  in  affording  the  necessary  assistance. 
Many  of  the  cases  relied  on  by  the  plaintiff  are  those  where  a 
passenger  is  rightly  ejected   from  a  car,  but  the  ejection  is 
effected  in  a  wrong  manner.     Hudson  v.   L.  &  B.  R.  R.,  178 
Mass.  64,  59  N.  E.  647;  Conolly  v.  Crescent  City  Ry.,  41  La. 
Ann.  57,  5  South.  25Q,  6  South.  526,  3  L.  R.    A.    133,  17  Am. 
St.  Rep.  389;  Weightman  v.   Louisville,   etc.,    Ry.,  70  Miss. 
563,  12  South.  586,  19  L.  R.  A.  671,  35  Am.  St.  Rep.  660.    In 
Northern  Central  Ry.  v.  State,  29  Md.  420,  96  Am.  Dec.  545, 
much  relied  on  by  the  plaintiff,  there  was  evidence  of  negli- 
gence on  the  part  of  the  railroad  company  in  striking  a  man 
at  a  highway  crossing.     This  being  so,  the  duty  of  taking 
proper  care  of  him   afterwards  resulted  from  the  legal  wrong 
done,  and  the  case  differs  from  the  one  before  us,   where  no 
legal  wrong  was  done  by  the  defendant.     See  Baltimore  & 
Ohio  Railroad  v.  State,  41   Md.  268.     The  case  of  Dyche  v. 
Vicksburg,  Shreveport  &  Pacific  R.  R.,  79  Miss.  361,  30  South. 
711,  23  Am.  &  Eng.    R.  Cas.,  N.  S.,  526,  proceeds  upon  the 
singular  ground  that  if  a  railroad  company,  though  not  in 
fault  in  injuring  a  trespasser,  assumes  charge  of  him,  there  is 
imposed  on  it  the  duty  of  common  humanity,  and  whether  it 
has  performed  this  duty  is  a  question  for  the  jury.     We  can- 
not accede  to  the  doctrine  of  this  case.     If  it  is  law,   no 
humane  or  gratuitous  act  could  be  done  without  9«bjecting 
the  doer  of  it  to  an  action  on  the  ground  that  the  defendant 
ought  to  have  acted  more  quickly,  or  with  more  judgment. 
It  is  a  doctrine  which  would  allow  an  action  against  a  Good 
Samaritan  and  let  a  priest  and  a  Levite  go  free.     There  have 
been  many  cases  in  our  own  Reports  where  railroads  have 
been   exonerated  when  an  injury  has  been  inflicted  upon  a 
trespasser,  but  in  no  case  before  has  it  been  suggested  that  a 
slight  delay  in  assisting  a  trespasser  gave  a  right  of  action, 
or,  to  go  further,  that  there  was  any  legal  duty  to  give  such 
assistance,  although  we  have  no  doubt  that  such  assistance  has 
always  been  rendered. 

Exceptions  overruled. 
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{Supreme  Court  of  Nebraska^  May  20 ^  1903,) 
195  N.  W.  Rep.  68.] 

Wrongful  Death — Damages. 

In  an  action  by  an  administrator  for  damages  for  causing  the  death 
of  his  intestate,  it  is  proper  to  allege  such  facts  as  will  show  a  pecuniary 
loss  to  the  next  of  kin. 

Same — Sufficiency  pf  Petition. 

In  such  action  the  petition  is  not  demurrable  because  it  alleges  a  con- 
tract to  support  the  next  of  kin,  made  by  the  deceased  in  his  lifetime, 
without  alleging  that  the  estate  of  the  deceased  is  insufficient  for  that 
purpose. 

Injury  to  Passenger— Contributory  Negligence— Extending  Person 
from  Car  Window.* 

If  a  passenger  on  a  steam  railroad  extends  his  person  through  the  win- 
dow of  the  car  of  a  rapidly  moving  train  in  which  he  is  riding,  he  is 
chargeable  with  such  gross  negligence  as  will  prevent  a  recovery  of 
damages  for  an  injury  to  which  such  act  on  his  part  contributes. 

Sullivan,  C.  J.,  dissenting. 

(Sjllabus  by  the  Court.) 

Error  to  District  Coart,  Hall  County ;  Thompson,  Judge. 

Action  by  Oscar  Roeser,  administrator  of  Niels  Rasmussen, 
against  the  Union  Pacific  Railroad  Company.  Judgment  for 
plaintiff.     Defendant  brings  error.     Reversed. 

John  N.  Baldwin,  Edson  Rich,  W.  R.  Kelly,  and  W.  H. 
Piatt,  for  plaintiff  in  error. 

R.  R.  Horth,  for  defendant  in  error. 

SEDGWICK,  J.  The  plaintiff,  as  administrator  of  the  estate 
of  Niels  Rasmussen,  deceased,  brought  this  action  against  the' 
railroad  company  to  recover  damages  for  the  death  of  Niels 
Rasmussen,  suffered  by  injuries  received  while  a  passenger  from 
Grand  Island  to  Omaha  on  one  of  the  defendant's  trains.  It 
was  at  Chapman  that  the  accident  occurred.  The  train  did 
not  stop  at  this  station,  but  maintained  its  speed  of  about  40 
or  45  miles  an  hour.  In  passing  this  station,  deceased  raised 
a  window  and  saluted  an  acquaintance  on  the  station  plat- 
form. He  extended  his  head  and  right  shoulder  outside  of 
the  window,  and  was  waving  his  hand  toward  his  acquaint- 
ance until  the  train  passed  the  station  about  200  feet,  when 
he  was  struck  just  above  the  left  ear  by  an  iron  ring,  about  ij 
inches  in  diameter,  which  was  suspended  from  a  crane  and 
holding  a  mail  sack.  His  skull  was  broken  by  the  blow,  from 
which  he  died  the  following  day.  The  plaintiff  recovered  a 
jadgment  in  the  court  below,  which  the  company  has  brought 
to  this  court  for  review. 

I .  The  first  contention  is  that  the  petition  does  not  state  a 
cause  of  action  because  it  does  not  contain  the  necessary  alle- 
gfation  under  our  statute  allowing  pecuniary  damages  to  the 
next  of  kin.     The  ground  of    this  contention   appears  to   be 

'"^See    foot-note    appended  to  Flynn   v.  Consolidated  Traction    Co. 
(N.  J.).  4  R.  R.  R.  688,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 
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that  the  petition  alleges  that  prior  to  his  death  the  deceased 
had  entered  into  a  contract  with  his  parents  by  which  he  was 
bound  to  support  them,  and  since  this  contract  could  be  en- 
forceable against  his  estate,  and  there  is  nothing  in  the  peti- 
tion to  show  that  the  estate  is  not  ample  for  that  purpose,  the 
plaintiff  cannot  recover  in  this  action.  The  petition  contains 
an  allegation  that  the  deceased  promised  his  parents  to  support 
them,  and  that  this  promise  induced  them  to  come  to  America 
to  live,  and  that  the  parents  were  depending  upon  the  de- 
ceased for  the  support  so  promised.  It  may  be  that  some  of 
the  allegations  of  the  petition  in  this  connection  were  irrele- 
vant, and  might  have  been  stricken  out  upon  motion.  It  is 
proper  in  such  a  case  to  allege  such  facts  in  the  petition  as  will 
show  a  pecuniary  loss  to  the  next  of  kin,  and  some  of  the  al- 
legations complained  of  were  necessary  and  proper  for  that 
purpose.  The  petition  shows  that  the  father  is  the  next  of 
kin  of  the  deceased,  and  contains  the  necessary  allegation  to 
enable  the  administrator  to  maintain  this  action  in  his  behalf. 

2.  It  is  complained  that  the  court  erred  in   admitting  evi- 
dence that  the  parents  came  to  this  country  at  the  request  of 
the  deceased,  and  relying  upon  his  promise  to  assist  them. 
It  is  urged  that  if  the  action  is  based  upon  our  statute  such 
evidence  was  immaterial,  and  might  have  a  prejudicial  influ- 
ence upon  the  jury  in  estimating  the  amount  of  damages;  and 
that,  if  the  action  is  based  upon  the  contract  of  the  deceased 
with  his  parents,  then  no  recovery  is  allowable.     No  recovery 
can  be  had  under  our  statute  except  for  pecuniary  damage. 
The  value  in  money  of  the  life  of  one  person  to  another  per- 
son cannot  be  determined  by  mathematical  calculations  from 
fixed  rules.     It  is  a  matter  to  be  estimated  from   all  the  con- 
ditions existing,  and  surrounding  circumstances,  and  is  pecul- 
iarly within  the  province  of    the  jury.     The  evidence  in 
question  tended  to  show  what  the  parents  were  likely  to  have 
received  in  the  way  of  substantial  assistance  from  the  deceased 
had  he  lived,  and  were  proper  for  the  jury  to  consider  in  arriv- 
ing at  a  reasonable  estimate  of  the  pecuniary  loss.     The  father 
was  the  next  of  kin  under  the  law,  and  the  duty  of  supporting 
the  mother  devolved  upon  the  father.     Contributions  to  sup- 
port the  mother  would  be  a  pecuniary  benefit  to  the  father 
which  the  jury  might  also  consider  in  determining  the  father's 
damage  by  the  death  of  his  son. 

3.  The  principal  question  in  the  case  is  whether  the  act  of 
the  deceased  was,  under  the  circumstances,  such  negligence 
on  his  part  as  will  prevent  recovery.  It  appears  to  be  con- 
ceded that  the  company  was  guilty  of  negligence  which 
directly  contributed  to  the  accident.  The  injury  was  caused 
by  a  heavy  iron  ring  suspended  from  a  crane  which  was  used 
to  enable  trains  when  passing  at  full  speed  to  receive  or  de- 
posit sacks  of  mail.  The  post  from  which  it  was  suspended 
was  set  at  a  distance  of  about  3  feet  from  the  side  of  a  passing 
car,  and  when  not  in  use  the  iron  ring  was  about  8  feet  from 
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the  car,  but  when  placed  in  position  so  that  the  mail  sack 
could  be  taken  from  the  passing  train  this  ring  was  about  8i 
inches  from  the  car.  The  train  in  which  the  deceased  was 
riding  was  not  a  mail  train,  but  the  company's  agent  in  charge 
of  the  apparatus,  from  some  mistake  not  explained,  turned 
the  crane,  and  prepared  the  mail  sack  so  that  it  might  be 
taken  by  this  train.  But  for  this  mistake  of  the  company's 
agent  the  accident  could  not  have  occurred,  so  that,  the  neg- 
ligence of  the  company  being  established,  the  question,  as 
above  suggested,  is  whether  the  act  of  the  deceased  was  of 
such  a  nature  as  to  prevent  the  recovery. 

4.  It  is  generally  held  to  be  negligence  per  se,  and  to  be  so 
declared  as  a  matter  of  law,  for  a  passenger  on  a  steam  railway 
to  voluntarily  protrude  his  person  through  the  window  of  a 
car  while  in  motion  and  beyond  the  line  outside  of  the  car. 
The  law  requires  railway  carriers  of  passengers  to  exercise 
extraordinary  diligence  to  accomplish  the  safe  carriage  of 
passengers,  so  far  as  human  skill  and  foresight  can  secure 
that  result.  But  railways  must  construct  and  arrange  their 
tracks,  stations,  grounds,  and  equipment,  and  operate  their 
trains,  to  attain  practical  purposes  in  the  transaction  of 
their  business.  They  have  not  been  restrained  from  con- 
structing tracks  with  switches  in  close  proximity  with  each 
other  when  necessary.  These  and  other  conditions  of  a  similar 
character  justify  the  general  conviction  that  the  only  place 
of  reasonable  safety  for  passengers  is  within  the  cars. 

In  Georgia  Pac.  Ry.  Co.  v.  Underwood,  8  South.  116,  24 
Am.  St.  Rep.  756,  the  Supreme  Court  of  Alabama,  by  Judge 
McClellan,  after  citing  a  large  number  of  cases  which  adhere 
to  the  above  principle,  says:  '^ Against  this  array  of  adjudged 
cases,  and  to  the  converse  of  the  proposition  stated,  there  is 
believed  to  be  in  reality  but  one  authority.  That  is  the  case 
of  Spencer  V.  Railroad  Co.,  17  Wis.  487  [84  Am.  Dec.  758], 
which  takes  the  position,  and  supports  it  with  vigor,  that  it 
is  not  negligence  per  se  for  a  passenger  to  project  his  arm  out 
of  the  window  of  the  car  in  which  he  is  riding.  Another  case 
frequently  cited  and  relied  on  to  support  this  view  is  that  of 
Railroad  Co.  v.  Pondrom,  51  111.  333  [2  Am.  Rep.  306].  The 
conclusion  in  that  case,  however,  was  rested  on  the  doctrine 
of  comparative  negligence,  a  doctrine  which,  if  not  peculiar 
to  Illinois,  certainly  is  not  recognized  in  our  jurisprudence; 
and,  while  the  protrusion  of  the  passenger's  arm  from  the 
window  of  a  moving  car  was  admitted  to  be  negligence,  the 
judgment  was  allowed  to  stand  because  plaintiff's  negligence 
was  held  to  be  less  than  that  of  the  defendant.''  He  then  re- 
views the  authorities,  and  says:  **We  are,  however,  satisfied 
with  the  rule  as  formulated,  and  supported  by  the  great  num- 
ber of  adjudged  cases,  and  the  texts  to  which  we  have  re- 
ferred. The  reasons  upon  which  they  base  the  doctrine 
appear  to  be  eminently  sound.  Windows  are  not  provided 
in  cars  that  passengers  may  project  themselves  through  or  out 
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of  them,  bat  for  the  admission  of  light  and  air.  They  are 
not  intended  for  occupation.  No  possible  necessity  of  the 
passenger  can  be  subserved  by  the  protrusion  of  his  person 
through  them.  Neither  his  convenience  nor  comfort  require 
that  he  should  do  so.  It  may  be,  doubtless  is,  true  that  men 
of  ordinary  prudence  and  care  habitually  lean  upon  or  rest 
their  arms  upon  the  sills  of  windows  by  which  they  ride. 
But  this  is  a  very  different  thing  from  protrusion  beyond  the 
outer  edge  of  the  sills  and  beyond  the  surface  of  the  car.  We 
cannot  concur  in  the  assumption  of  the  Wisconsin  court  that 
prudent  men  are  habitually  given  to  thus  projecting  them- 
selves  from  the  windows  of  moving  trains." 

The  plaintiff  does  not  contend  that  this  is  not  a  correct 
statement  of  the  law.     In  his  brief  he  says:    ^'We  have  not 
to  deal  with  the  question,   was  Rasmussen  guilty  of  want  of 
ordinary  care?  but  rather,   does  the  petition  disclose  such 
conduct  on  his  part  as  amounted  to  a  reckless  disregard  of  his 
own  safety  and  the  willful  indifference  to   the  consequences 
liable  to  follow?''     This  presents  the  real  question  with  which 
we  have  to  deal.     Admitting  that  the  act  of  thei  deceased  was 
negligent,  and  that  his  negligence  contributed  to  the  accident, 
so  that  it  could  not  have  occurred  without  his  contributory 
negligence,  was  this  negligence  on  his  part  of  such  a  char- 
acter as  would  prevent  a  recovery  in  this  case?     Our  statute 
provides:    ^' Every  railroad  company,  as  aforesaid,   shall  be 
liable  for  all  damages  inflicted  upon  the  person  of  passengers 
while  beine  transported  over  its  road,  except  in  cases  where 
the  injury  done  arises  from  the  criminal  negligence  of  the 
person  injured,  or  when  the  injury  complained  of  shall  be  the 
violation  of  some  express  rule  or  regulation  of  said  road  ac- 
tually brought  to  his  or  her  notice.''     Comp.  St.  1901,  c.  72, 
sLrt.   I,  §  3.     The  purpose  and  meaning  of  this  statute  has 
long  been  settled  in  this  state.     In  Omaha  &  R.  V.  R.  Co.  v. 
Eliza  ChoUette,  33  Neb.  143,  49  N.  W.  iii4>  decided  in  1891, 
the  court,   speaking  by  Judge  Maxwell,  approved  an  instruc- 
tion in  the  following  language:    ''The  term  'criminal  negli- 
gence, '  as  it  is  used  in  the  statute  above  quoted,  is  defined  to 
be  gross  negligence.     It  is  such  negligence  as  would  amount 
to  a  flagrant  and  reckless  disregard  of  her  own  safety,    and 
amount  to  a  willful  indifference  to  the  injury  liable  to  fol- 
low."    This  instruction  was  approved  and  followed  in  Mis- 
souri P.  R.  Co    V.  Baier,  37  Neb.  235,  5  s  N.  W.  913,  where  it 
was  said:    "The  purpose  of  the  statute  was  not  to  fasten 
upon  a  common  carrier  of  passengers  a  liability  as  insurer 
against  any  and  all  injuries  while  being  transported  upon  the 
trains  of  such  carriers,  but  it  was  rather  intended  to  establish 
a  presumption  from  the  passenger  receiving  injury  under  the 
circumstances  contemplated." 

And  in  Clark  v.  Zarniko,  106  Fed.  607,  45  C.  C.  A.  494,  the 
United  States  Circuit  Court  of  Appeals  fpr  the  Eighth  Cir- 
cuit adopted  and  applied  this  as  the  proper  construction  of: 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        497 

Union  Pac.  R.  Co.  v,  Roeser 

the  Statute.  The  court  said:  "The  Supreme  Court  of  Ne- 
braska has  defined  the  term  'criminal  negligence'  in  this  stat- 
ute to  be  gross  negligence;  such  negligence  as  would  amount 
to  a  flagrant  and  reckless  disregard  of  one's  safety,  or  to  a  will- 
fal  indifference  to  the  injury  liable  to  follow.  It  has  also  de- 
clared that  the  purpose  of  the  statute  was  not  to  fasten  upon 
a  common  carrier  of  passengers  a  liability  as  insurer,  but  that 
it  was  rather  intended  to  establish  a  presumption  from  an  in- 
jury to  a  passenger  that  the  damages  inflicted  by  such  injury 
were  entirely  attributable  to  the  negligence  of  the  railroad 
company,  and  that  to  avoid  liability  it  devolves  upon  the 
company  to  show  that  the  injury  was  imputable  to  the  crimi- 
nal negligence  of  the  party  injured,  or  to  his  violation  of 
some  express  rule  or  regulation  of  the  road  actually  brought  to 
his  notice.** 

Other  decisions  of  this  court  have  recognized  this  as  the 
true  meaning  of  the  statute.  It  is  difficult  to  see  what  other 
force  can  be  given  to  the  word  '^criminal.*'  It  has  no  well- 
defined  legal  meaning  in  such  connection.  It  occurs,  so  far 
as  the  writer  is  aware,  in  no  other  similar  statute  in  this  state 
or  elsewhere. 

Such  recklessness  as  is  incompatible  with  a  proper  regard 
for  human  life  is  negligence  which  will  render  unintentional- 
homicide   criminal,     i    McClain  on    Criminal   Law,    §   350. 
Gross  negligence  is  criminal  negligence,  as  the  word  is  used 
in  the  statute.     Reckless  (that  is,  without  thought  or  care) 
disregard  of  one's  own  safety,  or  a  willful  indifference  or  inten- 
tional disregard  of  the  consequences  liable  to  follow,  is  crimi- 
nal negligence  when  accompanying  the  intentional  doing  of 
an  act  incompatible  with  a  proper  regard  for  one's  own  life. 
The  act  of  the  deceased  was  in  no  way  related  to  the  duty  of 
the  carrier  to  its  passengers.     It ''was  not  necessary  to  his 
convenience  or  comfort  as  a  passenger. ' '     He  was  provided 
with  a  place  to  ride  in  safety  within  the  car.     It  is  known  to 
every  passenger  of  ordinary  intelligence  that,  on  account  of 
passing  trains  on  adjacent  tracks,  and  other  causes  continually 
existing  in  the  operation  of  the  road,  a  slight  extension  of  the 
homan   body  beyond  the  side  of  a  moving  car  is  done  with 
danger  to  life  and  limb.     These  conditions  have  always  ex- 
isted.    They  are  customary   and  to  a  large  extent  indispen- 
sable.    The    customary    methods    of    constructing    tracks, 
building     bridges,     and    other    appliances,     and    running 
trains      in     railroad    yards,     render    any    exposure    of    a 
person    beyond  the  car  line  imminently   hazardous.     Ben- 
edict    V.    Minneapolis    &    St.    L.    R.    Co.    (Minn.)   90  N. 
W.     360,     57    L.     R.     A.     639.     The    deceased,    being  an 
ordinarily  intelligent  young  man,   knew  this,  and,  without 
any   necessity   whatever  for.  so  doing,    he    elected  to  take 
the    risk.     The  act,  conceded  to   be  negligent,   it  is   clear 
was  done  knowingly  and  intentionally,  without  heeding  the 
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consequences,  and  constitutes  such  gross  negligence  as  will 
defeat  a  recovery. 

The  judgment  .of  the  district  court   is  reversed,  and  the 
cause  remanded. 

SULLIVAN,    C.  J.  (dissenting).     I   am  not   prepared  to 
agree  to  the  proposition  that  Rasmussen's  act  in  protruding 
his  head  from  the  car  window  was  so  clearly  an  act  of  criminal 
negligence  that  reasonable  men  might  not  differ  with  respect 
to  it.     What  he  did  was,  I  think,  nothing  more  than  people 
generally  do  under  like  circumstances.     His  conduct  was  the 
product  of  a  sudden  impulse — the  spontaneous  expression  oi 
an  emotional  nature.     It  was  not,  of  course,    prudent  con- 
duct; calculation  and  provident  foresight  were  wanting;  but 
it  did  not   amount  to  a   flagrant  or  reckless  disregard  of  the 
consequences  which  were  certain  or  likely  to  ensue.    Risk 
was  incurred;  but,  from  the  standpoint  of  a  person  who  knew 
nothing  about  the  appliance  that  caused  the  accident,  it  was 
a  slight  and   not  a  serious  risk.     It  was  hardly  sufficient,  tak- 
ing human  nature  as  it  is,  to  impose  restraint  upon  the  social 
instinct  which  prompts  one  to  give  greeting  to  a  friend.    In 
dealing  with  cases  of  negligence,  judges  are,  I  am  disposed  to 
think,  too  much  inclined  to  take  themselves  as  standards  by 
•  which  to  measure  the  conduct  of  all  classes  and  conditions  of 
men.     Commensurate  care  in  a  given  case  is  apt  to  be  what 
they  would  have  done.     They  are  accustomed  to  travel,  and 
understand  the  dangers  of  the  road ;  they  are  unaffected  by 
novel  situations;  their  native  enthusiasm  has  been  chilled  by 
contact  with  the  world ;  they  hold  themselves  in  leash,  and 
wave  no  improvident  salutations  to  acquaintances  or  friends. 
They  are  well-poised,  circumspect,  and   deliberate;  they  are 
exemplars  of  correct  conduct;  but,  however  much  it  is  to  be 
regretted,  their  ways  are  not  the  ways  of  exultant  youth,  nor 
of  "the  man  with  the  hoe."     In  my  opinion,  C,    B.  &  Q.  v. 
Martelle  (Neb.)  91   N.  W.   364,  went  too  far,  but  this  case 
goes  still  farther.     Carriers  of  passengers,  as  was  observed  in 
C,  R.  I.  &  P.  R.  Co.  V.  Zernecke,  59  Neb.  689,  82  N.  W.  26,  55 
L.  R.  A.  610,  are  insurers;  they  charge  for  the  risk  they  as- 
sume, and  there  is  consequently  no  reason  why  the  law  impos- 
ing liability  upon  them  should  be  enforced  with  reluctance. 
In  actions  brought  to  recover  indemnity,  courts  have,  it  seems 
to  me,  no  call  to  put  a  harsh  construction  upon  the  plaintifi*s 
conduct  in  order  to  temper  the  statute  with  natural  justice. 
Criminal  negligence,  as  the  term  is  used   in  section  3,  c,  72 
art.  I,    Comp.  St.   1901,    means  such  negligence  as  amount] 
to  '^a  flagrant  and  reckless  disregard  of  one's  own  safety,    anc 
willful  indifference  to  the  injury  liable  to  follow."     C,  B.  6 
Q.  R.  R.  Co.  V.  Hague,  48  Neb.  97,  66  N.  W.  1000.     It  is  tru< 
that  in  the  case  cited  it  was  held  that  the  act  of  a  passeng^er 
who,  after  he  had  been  expressly  warned  that  the  freight  ca 
boose  in  which  he  was  riding  was  standing  on  a  high  bridge 
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and  that  he  must  not  attempt  to  leave  the  car,  stepped  ofE  at 
the  rear  and  fell,  receiving  injuries  from  which  death  resulted, 
was  ''criminal negligence/'  In  the  next  case,  C,  6.  &  Q.  R. 
R.  Co.  v.  Hyatt,  48  Neb.  161,  67  N.  W.  8,  criminal  negli- 
gence is  defined  as  "gross  negligence,  such  as  amounts  to  a 
reckless  disregard  of  one's  own  safety  and  a  willful  indiffer- 
ence to  the  consequence  liable  to  follow,"  and  in  that  case 
the  action  of  the  plaintiff  in  jumping  from  a  moving  train 
was  held  not  to  be  such  negligence,  and  the  case  was  distin- 
guished from  C,  6.  &  Q.  R.  R.  Co.  v.  Landauer,  36  Neb. 
643,  54  N.  W.  976,  because  in  the  latter  case  the  train  was 
moving  rapidly,  and  the  act  of  jumping  off  was  obviously  and 
necessarily  perilous,  and  showed  a  willful  disregard  of  the  in- 
jury which  was  liable  to  follow.  In  the  ChoUette  Case,  33 
Neb.  143,  49  N.  W.  1 1 14,  it  was  held  that  the  question  of  neg- 
lifi:ence  in  stepping  off  a  moving  train  was  properly  left  to  the 
jury,  and  the  judgment  against  the  company  was  affirmed. 
A  great  many  cases,  including  the  foregoing  ones,  are  cited 
by  plaintiff  in  error  in  its  elaborate  brief,  but  it  is  conceded 
that  the  definition  of ''criminal  negligence"  in  O.  &  R.  V. 
Co.  V.  Chollette,  33  Neb.  147,  49  N.  W.  11 14,  has  been  fol- 
lowed ever  since.  Some  of  the  cases  cited  from  other  juris- 
dictions hold  that  the  placing  of  the  passenger's  person 
outside  the  window  of  a  moving  train  is  evidence  of  negli- 
gence; some  that  it  is  conclusive  evidence  of  negligence;,  and 
some  that,  under  the  particular  circumstances  indicated,  it  is 
gross  negligence ;  but  none  of  them  have  any  relation  to  the  in- 
terpretation of  that  Nebraska  statute  which  makes  the  carrier 
an  insurer  of  its  passenger  against  injuries  inflicted  upon  him 
while  he  is  such,  unless  such  injury  arises  from  his  own 
^'criminal  negligence,  or  from  violation  of  some  express  rule 
or  regulation  of  the  road"  brought  expressly  to  his  attention. 
It  is  not  thought  that  any  of  these  cases  furnish  any  preced- 
ent for  the  determination  of  this  one.  None  of  the  circum- 
stances under  which  the  courts  have  held  that  the  mere  fact 
of  placing  a  part  of  the  person  out  of  the  window  of  a  moving 
train  is  gross  negligence  appear  here.  The  injury  was  caused 
by  a  heavy  iron  ring  suspended  on  a  crane  for  the  delivery  of 
a  mail  sack  to  and  the  reception  of  one  from  another  corre- 
sponding crane  on  a  moving  train.  The  appliance,  which 
seems  to  be  no  longer  in  use,  was  called  the  "Fleming  Mail 
Catcher  and  Deliverer  Crane. "  It  is  not  necessary  to  describe 
it,  farther  than  to  say  that  by  means  of  a  post  set  at  a  dis- 
tance of  about  three  feet  from  the  side  of  a  passing  car,  and 
a  swinging  arm  attached  to  the  post,  an  iron  ring  could  be 
let  down  to  come  within  eight  inches  of  a  passing  car,  to  be 
there  caught  by  a  like  arm  extending  from  the  mail  car,  and 
the  ring  and  mail  bag  drawn  on  board  the  car  without  stop- 
ping the  latter.  The  machine  was  not  of  a  kind  to  attract 
the  notice  of  a  traveler,  as,  when  not  in  use,  the  swinging 
arms  were  drawn  up,  and,  when  properly  in  use  and  the  arms 
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drawn  down»  they  could  be  caught  and  thrown  up  by  the 
crane  on  the  mail  car  before  the  passenger  coaches  came  by. 
The  train  on  which  plaintiff's  intestate  was  riding  canied  no 
mail,  and,  if  his  attention  had  been  called  to  the  matter,  he 
would  have  naturally  supposed  that  the  crane  was  drawn  up 
properly,  and  no  ring  in  dangerous  proximity  to  the  train 
window;  but  there  is  nothing  ;to  indicate  any  knowledge  on 
his  part  of  the  presence  of  the  ring,  or  of  anything  to  warn 
him  that  his  conduct  was  more  dangerous  than  it  would  be  on 
the  open  prairie.  It  would  seem,  therefore,  that  his  conduct 
was  not  the  ^'criminal  negligence"  necessary  to  relieve  de- 
fendant from  its  statutory  liability  for  the  safety  of  its  pas- 
sengers. 

Plaintiff  in  error  cites  Anderson's  definition  for  gross  negli- 
gence: ^'The  omission  of  that  care  which  even  inattentive 
and  thoughtless  men  never  fail  to  take  of  their  own  property 
or  interest."  It  is  defined  by  Black's  Law  Dictionary  as ''the 
want  of  that  care  which  every  man  of  conxmon  sense,  how 
inattentive  soever,  takes  of  his  own  property.  The  omission 
of  that  care  which  even  inattentive  and  thoughtless  men 
never  fail  to  take  of  their  own  property."  The  last  sentence 
is  Bouvier's  definition,  citing  Jones  on  Bailments.  Beyond 
doubt,  the  question  here,  as  in  the  case  of  Railroad  Company 
V.  Hague,  above,  is  not  whether  this  act  of  Rasmussen's  in 
putting  his  head  out  of  the  window  seems  to  this  court  to  be 
gross  negligence,  but  whether  it  was  so  manifestly  of  thai 
character  that  reasonable  men  cannot  deem  it  anything  else. 
I  am  entirely  unable  to  say  so,  and  am  unable  to  say  on  this 
ground  either  that  there  is  no  cause  of  action  in  the  petition, 
or  that  none  is  proved  by  the  evidence. 


Setterstrom  v.  Brainerd&N.  M.  Ry.  Co. 

{.Supreme  Court  of  Minnesota^  May  13^  ^903 •) 

[94  N.  W.  Rep.  882.] 

Injury  to  Employee— Negligence  of  Co-ennployee— Ennployment  < 
Substitute— Negligence  of  Substitute. 
Three  coaches  and  an  engine  were  being  moved  and  set  upon  a  sic? 
track  for  the  purpose  of  reversiniif  their  order  in  makings  up  a  train.  ] 
was  the  duty  of  one  of  the  employees  (the  head  brakeman)  to  be  at 
switch  and  set  the  same  to  aid  in  accomplishing  this  result.  By  reaac 
of  his  abandonment  of  his  post  of  duty  and  the  unauthorized  aelectic 
by  him  of  another  person  to  take  his  place,  the  switch  was  first  propei-1 
set  for  a  side  track  which  was  clear,  then  chang-ed  immediatelTi  av 
reset  so  as  to  cause  a  car  being*  run  or  kicked  backward  from  the  eni^ix 
to  go  upon  another  track,  where  cars  were  standing,  in  one  of  wliit 
plain  tifiF  was  "engaged  in  scrubbing  the  floor,  occasioning  a  colli  si < 
therewith,  whereby  plaintiff  was  thrown  down  and  injured  :  held,  up< 
the  facts : 

Sanne — ProximateCause— Negligence  of  Substitute  Brakeman. 

That  the  acts  of  the  substitute  for  the  head  brakeman  was  a  proxitna 
cause  of  the  injury  plaintifiF  received. 
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8«me— Substitute  Brakeman— Liability  for  Acts  of. 

That  the  substitute  was  not  an  employee  for  whose  acts  defendant 
was  directly  responsible. 

Same— Negligence  of  Co-employees— Evidence. 

That  there  is  nothing'  in  the  evidence  reasonably  tendinff  to  show 
that  other  employees  than  the  head  brakeman  were  wantinfc  in  ordinary 
care. 

Same—Contributory  Negligence— Question  for  Jury. 

That  the  issue  of  plaintiff's  contributory  negligence  was,  under  the 
eridence,  for  the  jury. 

Same— Negligence  of  Bralceman  Employing  Substitute— Question  for 
Jury. 

That  whether  the  head  brakeman  was  negligent  in  abandoning  his 
post  of  duty  and  selecting  a  substitute  to  take  his  place  was  a  question 
for  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Courts  Crow  Wing  County;  W.  S. 
McClenahan,  Judge. 

Action  by  Peter  Setterstrom  against  the  Brainerd  &  North- 
em  Minnesota  Railway  Company.  Judgment  for  plaintiff. 
From  an  order  denying  a  motion  for  judgment  or  a  new  trial, 
defendant  appeals.     Reversed. 

Koon,  Whelan  &  Bennett,  for  appellant. 
Polk  &  Polk,  for  respondent. 

LOVELY,  J.  Plaintiff  recovered  a  verdict  for  personal 
injuries  caused  by  the  collision  of  cars  while  a  passenger  train 
was  being  made  up  for  use  on  defendant's  railway.  There 
was  a  motion  for  judgment,  or  a  new  trial  in  the  alternative. 
The  motion  was  denied,  conditioned  upon  the  acceptance. of 
a  reduction  of  the  verdict,  to  which  plaintiff  consented.  De- 
fendant appeals  from  the  blended  order. 

It  appears  that  plaintiff's  injuries  were  sustained  while  he 
was  cleaning  a  car  in  the  course  of  his  employment  as  a  serv- 
ant of  defendant  during  the  interval  between  the  arrival  and 
departure  of  its  passenger  train  at  Brainerd  on  March  23, 
1901.  Defendant  operated  the  train  referred  to,  which  was 
composed  of  an  engine,  combination  car,  and  two  passenger 
coaches  making  regular  trips  from  Bemidji  to  Brainerd  each 
day  except  Sunday,  leaving  Bemidji  every  morning  at  7:15, 
and  reaching  Brainerd,  some  92  miles  distant,  at  1 1 :30  a.  m. 
On  its  arrival  at  Brainerd  it  came  into  the  Northern  Pacific 
passencrer  station  over  the  tracks  of  the  latter  company,  and 
there  discharged  its  passengers.  Then,  according  to  a  custom 
adopted  for  that  purpose,  by  switching,  the  order  of  the  en- 
gine and  cars  were  reversed,  and  about  2k  hours  afterwards 
the  train  started  on  its  return  trip  to  Bemidji. 

On  the  day  of  the  accident,  the  engineer,  Auge,  and  the 
fireman,  Poppenberg,  had  charge  of  the  engine.  The  crew 
operating  the  train  consisted  of  a  conductor.  Brush;  the  head 
brakeman.  Hart ;  and  a  baggageman,  Carlton,  who,  on  occa- 
sions, acted  as  brakeman.  The  conductor,  on  the  arrival  of  the 
train  at  Brainerd,  made  his  report,  and  was  then  at   liberty 
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to  leave  the  train ;  the  switching  and  reversal  of  the  cars  being 
attended  to  by  the  other  employees  by  moving  the  engine  on 
the  main  and  north  side  tracks  in  the  station  yards  west  of 
the  depot.  This  train,  on  the  day  referred  to,  arrived  at 
Brainerd  on  time,  and  discharged  its  passengers.  It  then 
moved  westerly  upon  the  first  north  side  track  in  the  North- 
ern Pacific  yard,  the  engine  was  disconnected,  it  passed 
westerly  to  the  main  track,  then  backed  easterly  thereon  un- 
til it  reached  a  turntable,  where  it  was  reversed.  It  then 
backed  over  the  main  and  side  track,  and  was  reattached  to 
the  train.  The  switch  was  then  immediately  set  for  the  main 
track,  and  the  entire  train  pulled  east  over  it  until  it  cleared 
the  same,  then  backed  westerly  upon  the  main  track.  The 
engine,  with  the  passenger  car  to  which  it  was  attached,  was 
then  cut  of!  from  the  two  remaining  cars,  and  pulled  forward 
on  the  main  track  some  distance  east  of  the  switch.  At  this 
time  it  was  the  duty  of  Hart,  the  head  brakeman,  to  be  at 
this  switch,  and  set  it  for  the  side  track,  in  order  that  the  re- 
maining cars  might  be  moved  thereon  to  put  them  in  the  re- 
verse order  of  arrival.  ,  In  the  last  movement  to  set  the  cars 
upon  the  side  track  each  coach  would  be  pushed  backward  b} 
the  engine  with  sufficient  force  to  enable  the  fireman,  before 
the  car  reached  the  switch,  which  had  been  in  the  meantime 
set  for  the  side  track,  to  detach  it  from  the  engine,  so  that  i 
could  be  run  or  kicked  upon  it  by  the  momentum  thus  ac 
quired  a  sufficient  distance  to  enable  the  remaining  cars  of  thi 
train  ample  room  thereon.  While  it  was  the  duty  of  Hart  t( 
operate  the  switch  over  which  the  cars  were  to  be  moved,  he 
on  this  occasion,  left  the  train  on  its  arrival  at  Brainerd  t 
attend  to  his  private  business,  having  first  made  arrangement 
with  a  former  employee  of  defendant,  named  Leath,  to  pei 
form  his  duties  while  he  was  absent.  This  arrangement  wa 
unknown  to  defendant,  and  neither  the  engineer,  firemar 
nor  the  other  members  of  the  train  crew  knew  of  it.  Whil 
the  engine  and  coach  were  on  the  main  track  east  of  th 
switch,  as  above  described,  before  starting  to  back  down  t 
throw  the  coach  upon  the  side  track,  Leath,  being  in  Hart 
place,  set  the  switch  properly  for  the  north  side  track,  as  w< 
.indicated  by  the  switch  target,  which  could  be  seen  by  tl 
engineer  and  fireman  where  they  then  were  upon  the  engin 
Leath  also  gave  the  proper  signal  to  back,  and  kick  tl 
detached  passenger  coach  upon  the  side  track.  This  sign 
was  received  by  the  fireman  on  the  left  side  of  the  engin 
and  transmitted  to  the  engineer  on  the  right.  The  engiiie 
immediately  turned  to  his  levers,  and  applied  force  sufficie 
to  give  the  necessary  momentum  to  throw  the  detached  coa< 
backward  upon  the  side  track  and,  as  the  engine  was  pus 
ing  the  coach  backward,  Leath,  under  a  mistaken  impressic 
that  the  switch  was  set  wrong,  instantly  changed  it,  so  th 
it  was  set  for  the  main  track.  Poppenberg,  supposing  th 
the  switch  was  set  for  the  side  track  as  usual,  went  to  t! 
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coach,  and  cut  it  off,  so  that  it  might  run  backward  by  the 
force  it  had  acquired  from  the  engine,  but,  owing  to  the  mis- 
take of  Leath,  instead  of  going  upon  the  side  track,  it  passed 
the  switch  upon  the  main  track,  where,  unless  stopped,  it 
would  run  against  the  car  from  which  it  had  previously  been 
detached.  As  soon  as  the  fireman  discovered  that  the  car 
was  going  upon  the  main  track  he  commenced  setting  the 
brakes  to  prevent  the  collision  which  seemed  to  be  imminent. 
Carlton,  the  baggageman,  about  the  same  time,  discovered 
that  the  car  was  going  upon  the  main  track ;  then  from  the 
place  where  he  was  got  on  the  moving  car,  and  attempted  to 
set  the  brakes;  but  the  efforts  of  the  baggageman  and  fire- 
roan  were  not  effective  to  prevent  a  collision  with  the  cars  on 
the  main  track,  which  occurred,  throwing  the  plaintiff  upon 
the  floor  while  he  was  in  the  performance  of  his  duties  scrub- 
bing the  floor  of  one  of  the  stationary  cars,  and  for  the  inju- 
ries thus  received  he  recovered  the  verdict  now  under  review. 
It  was  substantially  conceded  at  the  trial  that  Hart  had  no 
authority  from  defendant  to  put  Leath  in  his  place,  and  that 
the  negligence  of  the  latter  directly  contributed  to  and  was  a 
proximate  cause  of  the  collision;  but  the  court  left  it  to  the 
jury  to  say  whether  the  negligence  of  the  engineer,  fireman, 
and  Carlton  might  not  also  have  contributed  to  the  accident, 
and  it  seems  from  the  memorandum  of  the  trial  court,  as  well 
as  the  brief  of  counsel,  that  much  stress  was  laid  upon  the 
possibility  that  the  engineer  had  applied  too  much  force  in 
kicking  the  colliding  coach  backward  for  the  side  track,  when, 
through  Leath's  mistake,  it  went  on  the  main  track.  We 
have  examined  the  entire  record  with  much  care,  but  are  un- 
able to  find  that  there  is  any  evidence  therein  reasonably 
tending  to  show  that  either  the  engineer,  fireman,  or  baggage- 
man were  wanting  in  ordinary  care  in  the  performance  of 
their  duties  at  this  time.  The  defendant's  yard  at  the  place 
of  the  collision  was  level,  the  side  track  was  clear  for  a  dis- 
tance of  two  blocks,  and  there  is  nothing  to  show  that  the  car 
would  not  have  run  thereon  safely  under  the  force  given  to  it 
by  the  acts  of  the  engineer  had  it  not  been  for  the  mistake  of 
Leath  in  inadvertently  resetting  the  switch  at  a  time  when 
none  of  the  employees  engaged  in  the  movement  of  the  car 
could  discover  that  he  had  done  so.  There  is  no  reliable  evi- 
dence in  this  case  that  the  car,  when  it  passed  over  this 
switch  and  collided  with  the  stationary  cars  on  the  main 
track,  was  moving  at  a  rate  greater  than  four  miles  an  hour. 
Some  witnesses  say  the  speed  was  less.  Nor  does  it  appear 
that  this  rate  of  speed  would  have  been  attended  with  any 
danger  if  the  switch  had  remained  as  it  was  set.  when  Leath 
gave  the  proper  signal  for  the  engine  and  coach  to  be  moved 
backwards,  upon  which  the  engineer  was  bound  to  act,  ac- 
cording to  the  usual  custom  adopted  in  switching  and  making 
up  this  train.  It  is  true  that  one  witness,  who  was  sweeping 
the  floor  of  one  of  the  stationary  cars,  stated  that  the  force 
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of  the  collision  shook  down  a  stove  pipe  and  broke  the  glass 
in  the  door  and  lamp,  and   undertook  to  estimate  the  rate  oi 
speed  of  the  moving  car  he  did  not  see  when   it  struck.    When 
asked  how  fast  the  car  was  going,  he  stated,    '^That  is  hard 
for  me  to  say,  but  they  went  pretty  fast,  and   I   think  every- 
body knows,  who  have  seen  trains  switching,  when  they  are 
looking  at  a  car  they  know  the  car  don't  go  very  slow,  and 
don't  go  very  fast  either;  about,  I  should  judge,  twenty  miles 
an  hour/'     Stress  was  laid  upon  this  statement  by  plaintiff's 
counsel,  but,  while  it  may  be  conceded   that  the  moving  car 
struck  with  sufficient  force  to  jar  the  stove  pipe  so  that  it  fell 
down,  that  a  window  light  was  broken,  and  the  lamp  disar- 
ranged, the  opinion  that  it  was  moving  at  the  rate  of  20  miles 
an  hour  is  absurd.     If  this  had  been  so,  the  force  of  the  col- 
lision must  have  broken  some  more  substantial  portions  of 
the  stationary  car  than  a  lamp  and  window  glass,  and  the  bag- 
gageman could  not  have  got  upon  the  car  if  it  had  been  going 
at  that  speed.     All  estimates  of  distance  must,  under  such 
circumstances,  be  regarded  as  of  doubtful  value  at  best,  and, 
when  given  in  such  haphazard  and  conjectural  way,  amounted 
to  nothing  more  than  a  mere  guess,  and  ought  not  to  be  made 
the  basis  of  judgment  by  court  or  jury.     It  may  be  conceded 
that,  had  the  engineer  known  that  the  car  was  going  upon  the 
main  track  when  it  was  his  duty  to  apply  the  force  he  did  to 
send  it  upon  the  side  track, the  question  of  negligence  would 
be  for  the  jury;  but  upon  all  the  evidence  he  had  the  right  to 
believe  that  it  was  going  upon  the  side  track,  which  was  clear, 
when  he  applied  force  not  too  great  to  send  it  there  without 
danger.     Hence  we  cannot  hold  that  he  was  obliged  to  divert 
his  attention  from  his  necessary  and  onerous  duties  at  this 
time  to  speculate  upon  probable  conditions  he  had  no  reason 
to  believe  existed  from  imaginary  fears  of  hazards  he  could  not 
foresee,  and  therefore  was  not  required  to  guard  against. 

It  is  an  elementary  principle,  based  upon  reason  and  hu- 
manity, that  it  is  not  negligent  to  act  reasonably  upon  the 
presumption  that  others  will  exercise  ordinary  care  in  the  per- 
formance of  duties  imposed  upon  them.  Particularly  should 
this  rule  be  applied  where  an  employee  in  the  use  of  hazardous 
appliances,  in  attending  to  duties  demanding  his  undivided 
attention,  must,  in  so  doing,  obey  the  signals  he  receives  from 
those  by  whom  they  are  given ;  and  there  is  nothing  to.  show 
that  the  engineer,  fireman,  or  baggageman  had  any  reason  to 
anticipate  the  sudden  and  negligent  act  of  Leath  in  resetting 
the  switch,  and,  if  this  action  had  been  instituted  against 
either  of  these  employees  of  defendant  for  the  injury  to  plain- 
tiff upon  the  claim  that  they  were  negligent,  we  cannot  be- 
lieve that  a  jury  could  have  determined  the  issue  against 
them,  and,  if  it  had,  we  would  unhesitatingly  regard  it  as  our 
duty  to  set  it  aside.  The  entire  evidence  demonstrates  that 
these  employees  were  exercising  ordinary  care  in  the  per- 
formance of  their  duties,  and  we  are  compelled  to  adopt  the 
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view  that  the  learned  trial  court,  by  authorizing  the  jury  to 
pass  upon  their  negligence,  was  in  error. 

It  was  insisted  on  the  part  of  defendant  that  the  plaintifE 
was  himself  negligent,  he  having  been  generally  warned  by 
other  servants  of  the  company  not  to  stand  upon  the  floors  of 
the  car  during  the  switching  operations.  Since  we  have 
reached  the  conclusion  that  there  must  be  a  new  trial,  in 
passing  upon  the  question  of  plaintiff's  negligence  we  need 
not  further  refer  to  this  contention  than  to  say  that  it  was  a 
•question  for  the  jury.  While  plaintiff  had  received  warnings, 
we  cannot,  as  a  matter  of  law,  hold  that  he  was  required, 
under  the  evidence,  to  anticipate  the  extraordinary  conduct 
of  Leath,  or  the  unexpected  movement  of  the  detached  coach 
upon  the  main  track,  or  bound  to  anticipate  the  collision. 

In  its  general  charge  the  court  instructed  the  jury  that  de- 
fendant was  in  no  way  responsible  for  Hart's  act  in  selecting 
Leath  to  do  his  work,  and  whether  Hart,  the  head  brakeman, 
was  negligent  in  making  the  selection  of  L^ath  or  ^putting 
him  in  his  place  did  not  concern  the  jury;  thus  taking  out  of 
the  case  the  question  whether  Hart's  abandonment  of  his 
duties  to  his  employer,  which  might  have  endangered  the 
safety  of  all  other  employees,  in  its  causal  relation  to  the  col- 
lision, contributed  to  plaintiff's  injury.  We  think  the  learned 
trial  court  went  too  far  in  this  respect.  We  may  not,  upon 
the  record  before  us,  lay  down  any  precise  rule  of  duty  that 
should  have  governed  the  jury  in  passing  upon  the  relations 
of  Hart's  acts  to  plaintiff's  injury,  for  the  trial  court  disposed 
of  the  case  upon  the  theory  that,  no  matter  how  negligent  he 
was  in  putting  another  person  in  his  place  when  he  should 
have  been  there  himself,  without  reference  to  the  connection 
betv^een  such  acts  and  the  accident  his  conduct  in  that  regard 
would  not  authorize  a  recovery.  But  we  are  very  clear  that 
the  issue  whether  Hart  was  negligent  was  a  question  upon  all 
the  facts  and  circumstances  attending  his  abandonment  of  his 
post  of  duty,  and  the  putting  of  another  person  in  his  place 
ivithout  authority  might  have  been  a  proximate  cause  of  the 
iniury.  which  should  have  been  submitted  under  proper  in- 
structions, and  the  failure  to  do  so  makes  it  necessary  that  a 
ne^v  trial  should  be  ordered. 

For  the  reasons  indicated,  the  order  appealed  from  is  re- 
versed, and  a  new  trial  granted. 


Memphis  St.  Ry.  Co.  ».  Graves. 

{Supreme  Court  of  Tennessee^  May  23,  igoj,) 

[75  S.  W.  Rep.  729.] 

Oarrlars  of  Passengers— Street   Railways— Ejection    of  Passengers — 
Refusal  of  Transfer  Tickets. 
Wbere  the  conductor  on  a  afreet  railway  car  gave  plaintiff  a  transfer, 
which  was  refused  by  the  conductor  of  the  car  to  which  plaintiff  prop- 
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erly  changed,  on  the  ground  that  the  transfer  was  defective,  and 
plaintiif,  being*  without  money,  was  forcibly  expelled  from  the  car» 
he  could  recover  therefor  against  the  railway.  Negligence  in  the  issuing 
of  the  transfer  was  that  of  the  company,  and  plaintiff  was  not  bound  to 
examine  it. 

Appeal  from  Circuit  Court,  Shelby  County;  J.  S.  Gallo- 
way, Judge. 

Action  by  R.  L.  Graves  against  the  Memphis  Street  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Wright,  Peters  &  Wiight,  for  appellant. 
J.  W.  Canda,  for  appellee. 

WILKES,  J.  This  is  an  action  for  the  alleged  unlawful 
ejection  of  the  plaintiff  from  the  car  of  the  defendant  com- 
pany by  one  of  its  conductors.  The  action  was  commenced 
before  a  justice  of  the  peace.  On  appeal  it  was  tried  before 
the  court  and  a'  jury,  and  there  was  a  verdict  and  judgment 
for  $50,  and  the  street  railway  company  has  appealed  and  as- 
signed errors. 

The  facts  necessary  to  be  stated  are  that  the  plaintiff 
boarded  a  car  of  the  defendant  company  on  its  suburban 
line  at  the  corner  of  Latham  and  McLemore  streets.  When 
he  paid  his  fare,  he  asked  for  a  transfer  ticket  to  go  east  on 
Vance  street.  At  the  proper  transfer  point  he  boarded  a 
Vance  Street  car,  and,  when  the  conductor  of  that  car  came 
for  his  fare,  handed  him  tho  transfer  ticket  received  from  the 
conductor  of  the  initial  car.  The  conductor  of  the  Vance 
Street  car  refused  to  recognize  the  transfer  ticket,  and  after 
some  parley  the  plaintiff  was  ejected  from  the  car.  He  had 
no  money  with  him,  and  was  compelled  to  walk  to  his  place 
of  business,  where  he  ai rived  late,  causing  him  anxiety  lest 
he  lose  his  position.  The  plaintiff  testifies  that  the  conductor 
ejected  him  by  force,  over  his  protest  and  explanation,  and 
treated  him  roughly.  He  testifies  that,  when  he  presented 
his  transfer  ticket,  the  conductor  insolently  and  insultingly 
handed  it  back  to  him,  saying:  ''This  ain't  no  good.  You 
will  have  to  pay  your  fare.*'  He  further  states  that  he  po- 
litely protested,  and  informed  the  conductor  that  the  con- 
ductor on  the  suburban  line  had  given  it  to  him  as  a  transfer 
east  on  Vance  street.  To  which  the  conductor  replied,  **You 
will  have  to  get  off,"  and  thereupon  had  the  car  stopped,  and 
jerked  him  by  the  arm  in  the  presence  of  the  passengers,  and 
rudely  and  roughly  carried  him  out  of  the  car,  and  put  him 
on  the  ground,  without  any  explanation  why  he  would  not 
honor  the  transfer;  that  there  were  many  passengers  on  the 
car,  some  of  whom  were  ladies,  and  he  was  greatly  humiliated 
and  embarrassed;  and  that  it  was  a  rainy,  disagreeable  morn- 
ing. 

It  is  said  that  the  court  erred  in  charging  the  jury  that  **it 
was  the  duty  of  the  defendant  company,  upon  being  applied 
to  for  a  transfer,  to  furnish  the  plaintiff  a  proper  transfer, 
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and,  if  the  conductor  furnished  the  plaintiff  a  different  trans- 
fer from  the  one  called  for,  that  would  be  the  negligence  of 
the  conductor,  and  not  the  negligence  of  the  plaintiff;  that 
the  plaintiff  had  the  right  to  presume  that  the  street  car  con- 
ductor would  do  his  duty  in  the  premises,  and  had  a  right  to 
rely  for  passage  upon  the  transfer  given  him."  It  is  said, 
also,  that  it  was  error  to  charge  it  to  be  negligence  on  the 
part  of  the  company  if  the  conductor  gave  him  a  wrong  trans- 
fer, and  also  that  it  was  error  to  hold  that  the  plaintiff  could 
accept  the  transfer  without  question,  and  that  his  acceptance 
of  a  wrong  transfer  would  not  constitute  negligence  on  his 
part.  We  think  there  is  no  error  in  the  charge,  and  that  the 
question  has  already,  in  principle  and  effect,  been  settled  in 
the  case  of  O' Hour  ice  v.  Street  Railway  Co.,  103  Tenn.  126, 
52  S.  W.  872,  46  L.  R.  a.  614,  76  Am.  St.  Rep.  639.  In  that 
case  the  court  said:  ''To  require  a  passenger,  who  has  made 
a  valid  contract  for  transportation  and  paid  the  requisite  fare, 
to  retire  from  the  car  and  suspend  his  journey  because  of  an 
original  defect  in  the  ticket  furnished  him  by  the  company's 
agent,  is  to  visit  the  wrong  of  the  offender  upon  the  offended. 
It  is  to  make  the  rightful  passenger  suffer  for  the  fault  of  the 
carrier,  and  that,  too,  in  the  latter's  interest.  This  court  will 
not  yield  its  assent  to  a  result  so  unjust  and  oppressive.  The 
plaintiff  had  a  right  to  believe  the  transfer  ticket  all  that  it 
should  be.  With  it  he  diligently  sought  and  promptly  en- 
tered the  first  transfer  car,  and,  upon  being  challenged  by  the 
conductor  of  that  car  as  too  late  to  use  the  ticket,  he  made  a 
fair  and  reasonable  statement,  showing  that  he  had  just  left 
the  first  car,  and  that  the  first  conductor  must  have  wrong- 
fully indicated  the  hour  of  issuance  on  the  face  of  the  ticket. 
He  owed  the  company  no  other  duty,  and  his  expulsion  under 
such  circumstances  was  a  tortious  breach  of  contract,  for 
which  he  became  entitled  to  recover  all  approximately  result- 
ing damages,  including  those  for  humiliation  and  mortifica- 
tion, if  such  were  in  fact  sustained."  O'Rourke  v.  Street 
Ry.  Co.,  103  Tenn.  135,  52  S.  W.  874,  46  L.  R.  A.  614.  76  Am. 
St.  Rep.  639.  This  court  said  again,  in  the  O'Rourke  Case: 
"The  passenger  is  not  required  in  law,  nor  allowed  in  fact,  to 
print  or  write  or  stamp  the  ticket.  The  carrier  alone  has 
that  right,  and  the  passenger  is  authorized  to  believe  and  pre- 
sume it  will  be  properly  exercised,  and  that  the  ticket,  when 
delivered,  is  a  faithful  expression  of  the  contract  as  made." 
O'Rourke  V.  Street  Ry.  Co.,  103  X^nn.  133.  52  S.  W.  874,  46 
L.  R.  A.  614,  76  Am.  St.  Rep.  639.  There  was  in  the 
O'Rourke  Case  a  printed  statement  on  the  back  of  the  trans- 
fer ticket  to  the  effect  that  the  passenger  would  ''examine 
date,  time,  and  direction,  and  see  that  the  same  are  correct.'* 
But  the  court  held  that  it  would  not  enforce  such  a  condition, 
that  it  was  unreasonable,  and  that  it  would  not  place  upon 
the  passenger  the  duty  of  verifying  the  act  of  the  conductor 
in  issuing  a  transfer  ticket;  and   in  that  case   the  plaintiff 
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made  no  examination  at  all  of  the  transfer  check,  as  in  this 
case.  O'Rourke  v.  Street  Ry.  Co.,  103  Tenn.  141,  52  S.  W. 
872,  46  L.  R.  A.  614,  76  Am.  St.  Rep.  639. 

The  argument  of  counsel  for  the  street  car  company  is  that 
passengers  should  be  required  to  examine  transfer  tickets 
when  handed  to  them,  and  verify  the  action  of  the  conductor, 
and,  if  there  is  any  defect  in  the  ticket  or  any  deviation  from 
the  request,  to  have  it  at  once  corrected,  and,  if  he  does  not 
do  so,  he  is  guilty  of  such  negligence  as  must  bar  his  recovery. 
We  think  this  contention  not  sound.  The  ticket  is  a  mere 
token,  to  be  used  for  the  convenience  of  the  road.  It  is  not 
the  contract  between  the  road  and  the  passenger.  It  is  a 
statement  by  the  initial  conductor  to  the  subsequent  conductor 
what  the  contract  is,  and  what  the  passenger  is  entitled 
to,  and,  if  it  is  not  correct,  the  fault  is  that  of  the  road.  Nor 
can  passengers  be  required  to  verify  the  acts  of  the  conductor, 
but  they  may  presume  that  he  acts  correctly.  The  tickets  or 
tokens  are  prepared  by  the  company.  They  contain  more  or 
less  of  printed  and  other  directions.  Some  passengers  cannot 
read.  Others  are  children.  None  of  them  have  the  time  or 
opportunity  in  the  rush  of  travel  to  scrutinize  the  ticket,  and 
in  many  instances,  if  they  did,  they  could  not  understand  the 
devices  used  by  the  company.  The  passenger  has  the  right 
to  presume  the  conductor  has  given  him  a  proper  ticket ;  and, 
if  he  make  a  mistake,  it  is  the  fault  of  the  company,  for  which 
it  is  liable;  and,  if  the  passenger  in  good  faith  accept  the 
ticket,  he  is  not  bound  to  stop  and  scrutinize  it,  to  see  that  no 
mistake  has  been  made. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  court  below,  and  it  is  affirmed  with  costs. 


Copeland  v.  Wabash  R.  Co. 

{Supreme  Court  0/  Missouri,  Division  No,  2,  March  31, 1903,) 

[75  S.  W.  Rep.  106.] 

Duty  to  Trainmen — Safe  Bridges. 

A  railroad  company  owes  the  duty  to  its  trainmen  {o  construct  and 
maintain  reasonably  safe  bridg'es;  and,  having  constructed  a  pile 
bridge  where  it  was  not  reasonably  safe,  because  of  the  high,  swift 
water  in  case  of  rain,  the  floating  logs,  and  the  insufficiency  of  the 
earth  under  it  to  support  piles,  whereby  it  gave  way  under  a  train,  injur- 
ing the  conductor,  it  is  liable  for  the  injury. 

Same — Unsafe  Bridge— Sufficiency  of  Evidence. 

Evidence,  in  an  action  for  injury  to  a  conductor  by  the  giving  away  of 
a  pile  bridge  under  his  train,  held  sufficient  to  support  a  finding  that 
the  earth  under  the  bridge  was  insufficient  to  support  the  piles. 

Instructions. 

An  instruction,  in  an  action  for  injury  to  a  railroad  conductor  by  a 
bridge  giving  way,  does  not  authorize  a  verdict  for  him  on  a  finding 
that  it  was  a  pile  bridge ;  it  being  that  the  jury  should  find  for  him 
if  the  accident  was  caused  by  reason  of  the  defective  condition  of  the 
bridge,  and  it  was  a  pile  bridge,  and  on  account  of  the  character  of  the 
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stream  and  the  conntry  drained  by  it  said  bridge  was  not  reasonably 
safe  at  that  place. 

Same. 

An  instruction,  in  an  action  for  injury  to  a  railroad  conductor  by  the 
giving*  way  of  a  bridge  under  his  train,  that  defendant  was  not  bound 
to  furnish  a  bridge  of  a  particular^kind  or  style,  but  only  a  reasonably 
safe  one  for  carrying  trains,  does  not  conflict  with  one  that  if,  on  account 
of  the  stream  and  topography  of  the  country  drained  by  it,  a  pile  bridge 
was  not  reasonably  safe,  defendant  had  not  performed  its  duty,  and,  if 
the  injury  resulted  therefrom,  it  was  liable. 

Same. 

Defendant's  requested  instruction,  directing  the  jury,  in  passing  on 
the  extent  of  plaintiff's  injuries  and  his  physicial  condition,  to  consider 
that  prior  to  the  accident  he  had  rheumatism,  is  properly  amended  to 
say  that  they  may  consider  he  had  rheumatism  prior  to  the  accident,  if 
they  believe  his  subsequent  ailments  resulted  in  whole  or  in  part  there"* 
from. 

Attorneyft—Attempting  to  Prejudice  Jury. 

That  an  attorney  of  plaintiff  gave  interviews  to  reporters  does  not 
tend  tp  prove,  so  as  to  be  ground  for  new  trial,  that  he  procured  his 
statements  as  to  a  former  trial  to  be  published  and  caused  them  to  be 
distributed,  that  they  might  be  read  by  the  jurors  to  prejudice  them 
against  defendant. 

Jurors  Reading  Newspaper  Article. 

rrhat  jurors,  pending  the  trial,  see  a  paper  which  simply  states  how  the 
jurors  stood  on  a  former  trial  as  to  awarding  damages,  and  that  plaintiff 
was  suing  for  injuries  received  in  a  wreck  where  eight  men  were  killed, 
and  that  a  coffin  was  bought  for  him,  but  he  recovered,  is  not  ground  for 
new  trial. . 

Appeal  from  Circuit  Court,  Audrain  County;  E.  M, 
Hughes,  Judge. 

Action  by  G.  C.  Copeland  against  the  Wabash  Railroad 
Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Geo.  S.  Grover  and  Geo.  Robertson,  for  appellant. 
P.  H.  Cullen,  E.  S.   Gantt,   and  W.   M.  Williams,   for  re^ 
spondent. 

BURGESS,  J.  This  is  an  action  for  $35,000  damages  al* 
leged  to  have  been  sustained  by  plaintiff,  a  passenger  con* 
ductor  on  defendant's  railroad,  by  reason  of  the  neglii^ence  of 
defendant  company  to  provide  and  maintain  a  bridge  which 
was  reasonably  safe.  The  specific  allegations  of  the  petition 
upon  which  the  case  was  tried  are  as  follows:  (i)  That  said 
bridge  was  a  pile  bridge,  and,  on  account  of  the  character 
of  the  stream  and  the  country  drained  by  it,  such  a  bridge  at 
that  place  was  not  reasonably  safe ;  (2)  that  the  piling  that 
supported  said  bridge  had  become  rotten,  unsound,  or  defect* 
ive,  and  therefore  not  reasonably  safe;  (3)  that  there  was  not 
sufficient  earth  around  some  of  said  pilings,  and  for  that  rea- 
son the  bridge  was  not  reasonably  safe.  The  answer  was  a 
general  denial.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  $15,000.     Defendant  appeals. 

The  accident  occurred  by  reason  of  the  train  upon  which 
plaintiff  was  discharging  his  duties  being  ditched  at   Rose 
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Branch,  in  Clay  county,  on  June  26,  1897.  Plaintiff  left 
Union  Depot  at  Kansas  City  at  s  :30  that  evening,  in  charge 
of  his  train;  his  objective  point  being  St.  Louis,  Mo.  The 
train  had  to  cross  Rose  Branch,  a  small  stream,  about  i  mile 
west  of  Missouri  City,  and  20  miles  east  of  Kansas  City.  As 
it  was  crossing  Rose  Branch,  the  bridge  over  that  stream  gave 
way,  wrecking  and  ditching  it,  by  reason  of  which  plaintiff 
was  greatly  and  permanently  injured.  Rose  Branch  is  a 
stream  about  ii  miles  long,  skirted  upon  either  side  by  broken 
land  and  abrupt  bluffs,  heavily  timbered.  It  drains  about 
1,300  acres  of  land.  For  many  years  persons  in  the  locality 
have  been  cutting  timber  in  the  valley  of  this  stream  and  on 
the  hills  on  either  side  of  it.  The  tops  of  the  trees  were 
scattered  along  the  branch  and  in  the  valley  on  either  side  of 
it.  Logs,  full-grown  trees,  and  other  timber  were  cut  and 
lying  loose  in  and  across  the  branch  and  in  its  valley.  This 
state  of  affairs  had  existed  for  years,  and  was  known  to  the 
defendant  long  prior  to  the  time  Mr.  Copeland  was  injured. 
The  precipitous  bluffs  on  either  side  of  the  stream  caused  the 
water  to  rush  into  it  with  great  rapidity.  An  ordinary  rain- 
fall would  cause  it  to  overflow,  and  when  it  overflowed  it  car- 
ried great  quantities  of  timber  and  driftwood,  and  lodged  it 
against  the  piling  supporting  the  railroad  bridge.  On  the 
evening  of  the  accident,  June  26,  1897,  plaintiff  left  Kansas 
City  at  6:20  p.  m.,  as  conductor  in  charge  of  a  regular  east- 
bound  passenger  train  on  defendant's  railroad,  bound  for  St. 
Louis.  The  train  was  composed  of  an  engine,  tender,  and  7 
cars,  viz.,  a  mallear,  3  passenger  coaches,  a  chair  car,  bag- 
gage car,  and  a  sleeping  car.  It  was  raining  some,  but  not 
very  hard,  when  the  train  left  Kansas  City.  The  regular  west- 
bound passenger  train  on  defendant's  road  arrived  in  Kansas 
City  that  evening  just  before  the  train  in  charge  of  plaintiff 
left  there.  This  train  passed  over  Rose  Creek  bridge  at  5:43 
p.  m.,  and  was  on  time  at  Missouri  City,  one  mile  east  of  there, 
at  5:38  p.  m.  This  train  safely  crossed  over  Rose  Creek 
bridge  at  the  usual  rate  of  speed,  and  at  that  time  the  water 
was  not  running  in  the  branch  underneath  that  structure.  It 
was  raining  ** just  a  very  little  bit'*  when  this  train  crossed 
over  Rose  Creek  bridge.  This  train  had  seven  passenger  cars, 
and  was  heavier  than  the  train  in  charge  of  plaintiff.  An 
extra  freight  train,  east-bound  from  Kansas  City  to  Missouri 
City,  composed  of  an  engine,  tender,  10  or  12  loaded  cars,  and 
3  empty  cars,  or  15  cars  in  all,  passed  over  Rose  Creek  bridge 
in  perfect  safety  at  6:20  that  evening.  It  was  not  raining, 
and  there  was  very  little  water  in  Rose  Branch,  when  this 
train  crossed  it.  Defendant's  section  foreman,  with  three 
men  and  a  hand  car,  passed  over  Rose  Creek  bridge  that  even- 
ing at  5:45  p.  m.,  going  east  to  Missouri  City.  There  was  no 
water  in  Rose  Branch  then  **to  amount  to  anything."  It 
was  just  beginning  to  rain.  The  foreman  ''noticed  nothing 
unusual  as  to  the  condition  of  the  bridge  over  Rose  creek." 
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There  is.  as  the  record  shows,  very  little  water  in  the  branch 
at  ordinary  times.  The  driftwood  in  time  of  heavy  rains 
floated  down  Rose  Branch  and  lodged  against  the  piling  snp- 
pof  ting  the  railroad  bridge,  but  was  removed  as  soon  as  prac- 
ticable bv  defendant's  section  men.  These  men  saw  no 
driftwood  in  Rose  Branch  on  the  evening  of  the  accident 
when  they  passed  over  the  bridge. 

The  bridge  in  question  was  constructed  in  1890.  On  the 
«ast  and  west  banks  of  the  stream  stone  abutments  were  con- 
structed, upon  which  the  bridge  rested.  The  bridge  was 
what  is  known  as  a  ''pile  bridge,''  with  about  60  feet  of  water 
way  between  the  abutments.  The  stringers,  upon  which 
rested  the  rails  of  the  track,  were  white  pine,  7  by  16,  and  32 
feet  long;  that  is,  they  were  16  feet  at  the  top,  7  inches  wide, 
and  32  feet  long.  The  joints  in  the  stringers  were  broken; 
that  is,  every  other  one  was  crossed,  starting  with  16  feet, 
then  the  next  one  would  come  32  feet  and  fastened  over  with 
caps,  and  the  next  one  the  same  way.  Underneath  the 
bridge,  supporting  it,  were  three  rows  of  piling,  16  feet  apart, 
and  16  feet  from  the  edge  of  each  abutment.  Each  row  or 
bent  contained  6  piles,  or  18  in  all.  These  piles  were  of  Mis- 
souri white  oak,  perfectly  new  in  1890,  purchased  along  the 
line  of  defendant's  railway,  and  were  inspected  at  Moberly 
by  an  experienced  bridge  builder  before  being  used,  and  were 
all  sound.  As  unloaded  at  the  bridge,  these  piles  were  each 
35  feet  long,  but  were  cut  ofE  to  30  feet  each,  so  as  to  fit  in  the 
space  unHer  the  rails.  They  varied  from  16  to  18  inches  in 
diameter,  and  were  driven  from  15  to  17  feet  in  the  earth  to 
the  solid  rock,  where  they  could  not  be  driven  any  further.  In 
driving  these  piles  a  steam  hammer  weighing  2,500  pounds 
was  used.  After  the  piles  were  driven,  cross-braces  were  put 
on  each  row  or  bent  of  6  piles;  After  the  accident  it  was  dis- 
covered that  the  west  side  of  the  pilings  in  the  bridge  was  en- 
tirely gone,  and  the  piling  in  the  middle  bent  was  broken 
square  off,  and  the  piling  in  the  east  bent  broken  and  splint- 
ered. 

Defendant's  tracks  cross  Rose  Branch  at  right  angles,  at 
which  point  its  bottom  is  solid  rock  or  soapstone,  and  level, 
or  nearly  so,  but  its  covering  was  of  made  earth,  not  evenly 
spread  over  it.  The  bed  of  dirt  upon  it  was  standing  on  its 
surface.  It  was  higher  and  much  more  solid  on  the  east  side, 
and  gradually  inclined  down  toward  the  west  abutment.  The 
main  channel  of  the  stream  ran  next  to  the  west  abutment, 
and  against  the  west  row  of  piling.  The  wagon  road  passing 
under  the  bridge  was  not  a  public  road,  or  one  much  traveled, 
but  was  a  place  where  some  neighbors  passed  through,  going 
to  and  from  their  work.  This  road,  or  passageway, 
was  between  the  east  abutment  and  the  east  row 
of  piling,  and  practically  on  the  bank  of  the  stream. 
From  this  wagon  road  the  dirt  gradually  declined 
down    towara  *  the    west    row    of    piling,     and    the  west 
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abutment,  until  the  earth  around  the  west  row  of  piling  was 
perhaps  not  half  so  deep  as  the  dirt  beneath  the  wagon  road; 
nor  was  it  near  so  compact  or  solid,  because  it  was  sandy,  and 
the  water  usually  standing  on  it  percolated  through  it.  The 
west  bent  or  row  of  pilings  washed  out  entirely.  It  was  the 
washing  out  of  the  west  bent  that  caused  the  catastrophe. 
The  middle  bent,  which  was  set  in  deeper  and  more  solid 
earth,  did  not  wash  out,  but  broke  square  off.  The  earth  in 
which  the  east  row  of  piling  was  set  was  still  deeper  and 
more  solid  than  the  earth  around  the  middle  bent.  The  east 
bent  did  not  wash  out,  and,  while  the  piles  broke,  they  did 
not  break  off  square,  like  the  ones  in  the  middle  bent,  but  ia 
breaking  splintered  like  fairly  sound  timber. 

Plaintiff  offered  much  testimony  tending  to  show  that  by- 
reason  of  the  accumulation  of  drift  against  the  bridge,  and 
the  water  working  its  way  out  under  it,  the  earth  under  the 
bridge  had  been  washed  away.  As  to  whether  the  bridge  was 
a  proper  or  safe  structure  at  this  point,  and  the  pilings  sound 
or  decayed  and  rotten,  the  evidence  was  in  conflict.  Defend- 
ant's  evidence  showed,  however,  that  from  the  time  of  the 
completion  of  the  bridge  in  July,  1890,  it  was  inspected  fre- 
quently, sometimes  as  often  as  two  or  three  times  a  week,  up 
to  22  days  prior  to  the  accident,  and  was  found  to  be  all  right. 
About  100  feet  west  of  defendant's  bridge  was  a  bridge 
erected  by  Clay  county  over  Rose  Creek  Branch,  66  feet 
long,  16  feet  wide,  and  rested  on  piles  8  feet  long.  It  was 
about  6  or  7  feet  above  the  water,  when  there  was  any  in  the 
branch.  This  bridge  had  been  there  for  15  years  prior  to 
1897  without  washing  out. 

The  bridge  was  on  a  curve,  and  the  engine  rounded  it  at  a 
speed  of  about  50  miles  an  hour.  The  track  and  bridge  were 
both  in  line,  and  the  bridge  apparently  all  right.  No  drift- 
wood was  seen  against  the  bridge.  The  water  in  the  branch 
was  about  4  feet  below  the  cross-ties,  which  rested  on  the 
top  of  the  bridge.  The  engine  crossed  the  bridge,  but  the 
entire  tender  did  not.  The  forward  trucks  of  the  tender 
crossed  the  bridge,  but  the  rear  trucks  were  derailed,  and 
went  down  the  embankment  on  the  east  side  of  the  track. 
The  mail  car  and  the  baggage  car  went  down  into  the  creek. 
The  smoking  car  and  one  chair  car  followed  the  baggage  car, 
but  the  rear  chair  car  did  not  fall  entirely  into  the  stream. 
The  sleeping  car  tipped  partly  into  the  creek,  with  the  rear 
trucks  on  the  west  bank.  Plaintiff  was  sitting  in  the  smoking 
car  at  the  time,  went  down  with  it,  was  badly  crushed  and 
bruised,  and  taken  out  more  dead  than  alive. 

The  county  bridge  was  swept  off  of  its  supports  by  the 
high  water,  and  was  afterwards  found  to  be  comparatively 
intact  in  the  river  bottom  below  defendant's  bridee.  While 
the  evidence  upon  behalf  of  defendant  tends  to  show  that  the 
accident  was  the  direct  result  of  a  sudden,  unprecedented, 
and  extraordinary  flood,  there  was  evidence  on   behalf  of 
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plaintiff  tending  to  show  that  the  rain  was  not  an  unprece- 
dented one,  and  that  the  branch  bad  been  as  high  up  on  one» 
and  perhaps  two,  occasions  before. 

At  the  time  the  plaintiff  was  injured  he  was  a  fine  speci- 
men of  physical  and  mental  manhood.  He  was  a  very  active 
man  for  one  of  his  size,  strong  and  athletic.  The  injury 
made  of  him  a  total  physical  wreck,  so  that  he  has  since  then 
been  unable  to  perform  any  labor,  or  to  move,  rest,  or  sleep. 
He  is  now  an  invalid  for  life.  He  was  unconscious,  and 
thought  to  be  in  a  dying  condition,  for  several  days  after  the 
accident.  He  was  in  the  hospital  for  seven  weeks,  and  it  was 
six  months  before  he  was  able  to  go  to  his  home  in  St.  Louis. 
His  spine  was  injured,  and  there  was  a  good  deal  of  soreness 
over  it  at  the  time  of  the  triaL  His  abdomen  and  stomach 
were  mashed,  bruised,  and  injured,  being  swollen  and  black 
for  months.  His  shoulders  were  wrenched,  and  the  bones 
and  ligaments  broken  and  torn.  His  eyes  were  permanently 
injured.  His  heart  was  misplaced,  the  apex  being  turned  up- 
ward and  toward  the  left  nearly  2i  inches.  His  sixth  and 
seventh  ribs  were  broken.  His  liver  had  been  injured,  and  at 
the  time  of  the  trial  was  not  in  its  normal  condition.  His 
nervous  system  lacked  tone  and  vitality.  All  these  conditions 
were  present  at  the  time  of  the  trial,  and  the  medical  testi- 
mony established  that  they  afiected  his  general  health,  were, 
permanent  and  incurable,  painful,  and  incapacitated  htm 
from  any  labor  at  the  present  or  any  future  time.  He  has 
never  been  able  to  lie  down  in  bed  since  his  injuries.  He  can 
only  lie  in  bed  by  being  propped  up  with  pillows.  He  cannot 
lie  on  his  left  side. 

A  demurrer  was  interposed  at  the  close  of  plaintiff's  case, 
and  overruled,  and  again  at  the  close  of  all  the  evidence,  and 
again  overruled. 

Over  the  objection  and  exception  of  defendant,  the  court, 
at  the  request  of  plaintiff,  instructed  the  jury  as  follows: 

**(i)  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  plaintiff  was  in  defendant's  employ  as  con- 
ductor of  the  east-bound  passenger  train  on  the  26th  of  June, 
1897,  and  that  said  train  was  wrecked  bv  the  falling  of  de- 
fendant's bridge  across  Rose  Branch,  and  plaintiff  was  thereby 
injured,  and  the  said  wreck  was  caused  by  reason  of  the  de- 
fective condition  of  said  bridge  in  any  of  the  particulars 
hereinafter  mentioned,  and  that  said  bridge  was  a  pile  bridge, 
and  on  account  of  the  character  of  the  stream  and  the 
country  drained  it  (said  bridge)  was  not  reasonably  safe  at 
that  place,  or  that  the  piling  that  supported  said  bridge  had 
become  rotten,  unsound,  or  defective,  or  that  there  was  not 
sufficient  earth  around  some  of  said  piling,  and  that  from  any 
or  all  of  said  causes  said  bridge,  on  said  26th  of  June,  1897^ 
was  not  reasonably  safe  for  the  passage  of  defendant's  said 
train  over  the  same,  and  that  defendant  knew  of  the  defect- 
ive and  unsafe  condition  of  said  bridge,  or  by  the  exercise 
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•of  reasonable  care  and  diligence  could  have  ascertained  the 
same  before  the  arrival  of  the  train,  upon  which  plaintiff  was 
•conductor,  at  said  bridge,  then  the  verdict  must  be  for  the 
plaintiff. 

**(2)  The  jury  are  instructed  that  the  risks  assumed  by  the 
plaintiff  in  accepting  employment  from  defendant  as  conductor 
■of  its  passenger  train  were  only  such  as  were  incident  to 
said  employment,  and  did  not  include  any  risks  arising  from 
negligence  upon  defendant's  part  (if  there  was  such  negli- 
:gence)  in  failing  to  use  reasonable  care  and  dilieence  to  see 
that  its  tracks  and  bridges  were  in  a  reasonably  safe  condi- 
tion. 

**(3)  The  jury  are  instructed  that,  while  the  defendant  was 
not  bound  to  provide  against  the  effects  of  a  storm  which  it 
could  not  reasonably  anticipate,  yet  if  they  believe,  from  the 
evidence,  that  the  bridge  over  Rose  Branch  was  not  reason- 
ably safe  on  account  of  its  being  a  pile  bridge,  or  because 
-some  of  the  piling  had  become  rotten  and  decayed,  or  because 
there  was  not  sufficient  earth  or  dirt  around  said  piling,  and 
that  the  fall  of  the  bridge  was  caused  by  its  defective  condi- 
tion in  any  of  the  particulars  aforesaid,  and  hot  by  reason  of 
the  extraordinary  force  of  the  storm,  then  the  fact  that  the 
bridge  fell  during  said  storm  will  not  prevent  a  recovery  in 
this  case. 

''(4)  The  jury  are  instructed  that  the  opinions  of  the  par- 
ties who  testified  as  experts  are  merely  advisory,  and  not 
binding  upon  the  jury,  and  the  jury  should  accord  to  them 
such  weight  as  they  believe  from  all  the  facts  and  circumstances 
in  evidence,  the  same  are  entitled  to  receive. 

''(5)  'Ordinary  care,' as  used  in  these  instructions,  means 
such  care  as  a  reasonably  prudent  person  would  have  exer- 
cised under  che  same  circumstances. 

''(6)  If  the  jury  find  for  the  plaintiff,  in  estimating  his 
•damages  they  will  take  into  consideration,  not  only  his  age, 
the  physical  injury  inflicted,  and  the  bodily  pain  and  mental 
anguish  endured,  together  with  the  loss  of  time  occasioned, 
but  also  any  and  all  such  damages  which  it  appears  from  the 
evidence  will  reasonably  result  to  him  from  said  injuries  in 
the  future." 

The  following  instructions  were  given  at  the  request  of  the 
•defendant : 

*'(i)  The  court  instructs  the  jury  that  if  the  said  bridge 
in  question  was  composed  of  such  material  as  was  used  by 
men  of  ordinary  care  engaged  in  building  pile  bridges,  and  if 
said  material  was  given  a  reasonable  inspection  at  the  time 
it  was  put  in  the  bridge,  and  found  to  be  suitable  for  the  use 
to  which  it  was  put,  and  if  the  maintenance  of  the  bridge 
thereafter  was  given  such  care  and  inspection  as  would  be 
given  by  men  of  ordinary  care  and  prudence,  and  if  by  such 
inspection  nothing  was  found  to  indicate  that  the  bridge  was 
not  reasonably  safe  for  the  purposes  for  which  it  was  used,- 
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then  the  defendant  is  not  liable,  and  you  will  return  a  verdict 
ior  the  defendant;  and  you  are  further  instructed  that  what 
is  meant  by 'ordinary  care,'  as  used  in  these  instructions, 
means  such  care  as  an  ordinarily  prudent  person  would  exer- 
cise under  the  circumstances  given  in  evidence  in  the  case. 

**(3)  The  court  instructs  the  jury  that,  before  the  plaintifE 
can  recover  in  this  action,  he  must  prove  to  the  reasonable 
satisfaction  of  the  jury,  by  the  greater  weight  of  the  evidence 
in  the  cause,  that  his  injuries  are  due  to  the  negligent  con- 
duct of  the  defendant,  its  agents,  or  servants,  and  that,  had 
it  not  been  for  such  negligence  in  constructing  or  maintaining 
the  bridge  in  question,  he  would  not  have  been  injured ;  and, 
if  he  has  failed  to  so  prove,  your  verdjct  will  be  for  the  de- 
fendant. And  you  are  further  instructed  that  the  defendant 
was  not  bound  to  furnish  its  employees  any  particular  kind 
or  style  of  bridge  over  Rose  Branch,  or  other  streams  its  rail- 
road crosses;  that  defendant  has  discharged  its  full  duty  to 
plaintifE  when  it  has  constructed  and  maintained  a  bridge 
ovei  Rose  Branch  such  as  is  in  ordinary  use  by  itself  and 
other  railroads,  and  reasonably  safe  to  carry  trains  over  it 
under  ordinary  conditions  and  circumstances;  that  defendant 
was  not  bound  to  anticipate  unprecedented,  extraordinary,  or 
unusual  rainfalls,  or  to  build  such  a  bridge  as  would  resist  or 
stand  against  such;  and  if  the  jury  believe  that  the  bridge 
over  Rose  Branch,  as  constructed  and  maintained,  was  rea- 
sonably safe  for  the  purpose  for  which  it  was  built  in  times  of 
usual  and  ordinary  rainfall,  then  plaintiff  cannot  recover. 

**  (4)  The  court  instructs  the  jury  that  if  you  believe  the 
bridge  in  question,  as  built  and  maintained,  was  reasonably 
safe  for  the  passage  of  defendant's  trains  over  it  under  ordi- 
nary conditions,  and  that  it  was  destroyed  or  weakened  so 
that  it  was  made  unsafe  by  an  unusual  rainfall,  and  that  the 
wreck  was  thereby  caused,  then  the  accident  is  due  to  causes 
over  which  the  defendant  had  no  control  and  for  which  it  is 
not  blamable,  and  you  will  return  a  verdict  for  the  defendant. 

"(s)  The  court  instructs  the  jury  that  the  defendant  is  not 
bound  to  furnish  any  particular  kind  or  style  of  bridge  over 
Rose  Branch  to  the  plaintiff,  and  it  is  in  no  sense  an  insurer 
of  his  safety;  that  all  the  law  requires  of  the  defendant  toward 
its  employees  is  that  it  shall  furnish  a  bridge  over  its  streams 
that  is  reasonably  safe  for  carrying  trains  over  them  under 
ordinary  conditions. 

"(6)  The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  in  the  construction  and  maintenance  of  the 
said  bridge  the  officers,  agents,  and  servants  of  the  defendant, 
in  and  about  such  work,  exercised  ordinary  care — that  is,  such 
as  is  usually  exercised  by  men  of  ordinary  prudence  under  the 
same  or  similar  circumstances — then  defendant  is  not  guilty 
of  the  negligence  charged ;  and  what  is  meant  by  the  word 
^negligence'  is  the  want  of  that  degree  of  care  that  an  ordi- 
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narily  prudent  person  would  have  exercised  under  the  same  or 
similar  circumstances. 

**(7)  The  court  instructs  the  jury  that  one  of  the  defenses  in 
this  case  is  that  the  wreck  was  caused  by  the  act  of  God — 
that  is,  an  extraordinary  or  unusual  rainfall — and  you  are  in- 
structed that  the  law  is  that  the  defendant  is  not  liable  for 
damages  or  injuries  resulting  from  an  inevitable  accident  or 
the  act  of  God;  and  you  are  instructed  that  if  you  believe^ 
from  the  evidence  in  the  case,  that  the  wreck  in  which  plain- 
tiff was  injured  was  caused  by  an  extraordinary  or  unusual 
rainfall,  and  that  it  would  not  have  occurred  from  an  ordinary 
rainfall,  then  the  verdict  should  be  for  the  defendant. 

^^8)  The  court  instructs  the  jury  that,  although  you  may 
believe  from  the  evidence  that  the  defendant  was  negligent  in 
either  or  both  the  construction  and  maintenance  of  the  said 
bridge  over  Rose  Branch,  yet  if  the  wreck  is  not  due  to  such 
negligence,  and  would  not  have  occurred  in. an  ordinary  rain- 
fall, and  is  due  to  such  extraordinary  or  unusual  rainfall 
alone,  then  the  defendant  is  not  liable,  and  you  will  return  a 
verdict  for  the  defendant. 

**(9)  Although  the  jury  may  believe  that  a  bridge  with  a 
single  span  reaching  clear  across  Rose  Branch  was  better 
than  a  bridge  with  piling  in  the  bed  of  the  branch,  and  al- 
though some  parts  of  the  piling  had  decayed,  and  although 
some  of  the  dirt  was  washed  away  from  around  the  piling,  and 
that  the  piling  was  driven  Jn  soft  earth,  and  driftwood  was  al- 
lowed to  accumulate  against  the  bridge,  yet  if  the  bridge,, 
under  these  conditions,  was  reasonably  safe  for  the  purposes 
for  which  it  was  designed,  and  would  have  been  reasonably 
safe  under  ordinary  conditions  and  in  the  time  of  ordinary 
rainfall,  and  under  such  condition  said  train  would  have 
passed  safely  over  said  bridge,  but  said  wreck  was  the  result 
of  an  extraordinary  or  unusual  rainfall,  then  the  defendant  is 
not  liable,  and  you  will  return  a  verdict  for  the  defendant. 

''(lo)  If  the  jury  find,  from  the  evidence  in  this  case,  that 
the  fall  of  defendant's  bridge  and  the  wreck  of  its  train  thereby 
at  Rose  Branch  on  the  26th  day  of  June,  1897,  was  occasioned 
by  a  sudden  and  unusual  or  extraordinary  rainstorm  then  and 
there  prevailing,  which  caused  an  unusual  amount  of  water 
to  accumulate  in  said  branch,  and  thereby  wash  away  a  bridge 
previously  constructed  by  th6  county  of  Clay  over  an  adjacent 
highway,  resulting  in  its  being  forced  by  said  water  against 
the  supports  under  defendant's  bridge,  thereby  causing  said 
supports  under  defendant's  bridge  to  give  way  and  cause  the 
wreck,  resulting  in  the  injuries  to  plaintiff  here  sued  for,  then 
you  are  instructed  that  the  plaintifi  is  not  entitled  to  recover 
in  this  action,  and  your  verdict  must  be  for  the  defendant. 

**(ii)  The  court  instructs  the  jury  that  you  cannot  resort  to 
guess,  conjecture,  random  judgment,  or  supposition  to  deter- 
mine the  cause  of  the  wreck;  but,  before  plaintiff  is  entitled  to 
recover,  he  must  prove  by  the  evidence  in  the    case  that  his 
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injuries  were  caused  by  the  negligence  of  defendant,  its 
servants,  agents,  or  officers,  and  negligence  is  a  matter  that 
must  be  proven,  and  cannot  be  presumed,  nor  can  it  be  in- 
ferred from  the  happening  of  the  accident;  and  if  the  evi- 
dence in  this  case  fails  to  show  that  the  wreck  in  which 
plaintiff  was  injured  was  caused  by  the  negligence  of  defend- 
ant, or  if  the  evidence  satisfies  you  that  the  wreck  was  caused 
by  unusual  or  extraordinary  rainfall,  or  if  from  the  evidence 
you  are  unable  to  determine  the  cause  of  the  wreck,  or  if 
from  the  evidence  the  probabilities  are  equally  strong  that  the 
wreck  was  occasioned  either  by  defendant's  negligence  or  by 
an  extraordinary  or  unusual  rainfall,  then  it  is  your  duty  to  re- 
turn a  verdict  for  the  defendant. 

"(12)  The  court  instructs  the  jury  that  you  are  sole  judges 
of  the  weight  of  the  evidence  and  of  the  credibility  of  the  wit- 
nesses, and,  if  you  believe  any  witness  has  intentionally 
sworn  falsely  to  any  material  fact,  you  are  at  liberty  to  disre- 
;gard  the  whole  of  the  testimony  of  such  witnesses;  and  in 
arriving  at  your  verdict  you  will  take  into  consideration,  not 
only  all  the  evidence  in  the  case,  but  all  the  facts  and  circum- 
stances given  in  evidence,  and,  in  determining  what  weight 
and  credibility  shall  be  given  to  any  witness  testifying  in  the 
case,  you  will  consider  his  conduct  while  upon  the  witness 
stand,  the  reasonableness  or  unreasonableness  of  his  testimony, 
and,  in  cases  where  he  is  testifying  as  an  expert,  you  will  con- 
sider his  opportunities  for  forming  his  opinions,  his  qualifica- 
tions for  giving  opinions  upon  the  subject  of  his  testimony, 
his  attitude  toward  the  parties  to  the  action,  and  all  the  other 
(acts  and  circumstances  given  in  evidence  in  the  trial  of  the 
case. 

"(15)  The  court  instructs  the  jury  that  the  plaintiff  is  not 
entitled  to  recover,  for  loss  of  time,  his  wages  as  a  railroad 
conductor  on  a  railroad  train,  and  you  can  only  consider  the 
evidence  of  such  wages  in  considering  the  value  of  time  lost. 

**{i6)  The  court  instructs  the  jury  that,  if  you  believe  that 
any  witness  in  this  case  has  sworn  to  a  state  of  facts  therein 
in  the  face  of  and  in  opposition  to  obvious  physical  facts  or 
contradictory  to  the  common  knoyt^ledge  or  experience  of 
men,  then  it  is  your  duty  to  wholly  disregard  any  such  testi- 
mony. 

''(17)  In  this  case  the  defendant  has  set  up  the  act  of  God 
as  a  defense  against  any  recovery  by  the  plaintiff.  By  the  ex- 
pression 'act  of  God'  the  law  means  any  phenomenon  or 
action  in  the  physical  world  around  us  (not  occasioned  by  the 
intervention  or  interference  of  man)  which  is  extraordinary  or 
unprecedented,  or  outside  of  common  experience,  which  is 
irresistible  in  its  character,  and  which  cannot  be  before  seen 
or  prevented,  such  as  extraordinary  or  unprecedented  storm 
of  any  kind,  or  an  unprecedented  overflow  of  water,  or  an 
earthquake,  or  a  sudden  death  or  the  like.  If,  therefore,  the 
jury  find  from  the  evidence  that  before  the  train   in  question 
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approached  Rose  Branch  an  extraordinary  or  unprecedented 
rainstorm  or  waterspout  passed  down  and  across  the  valley  of 
Rose  Branch  (which  defendant's  servants  -in  charge  of  the 
train  did  not  and  could  not  foresee),  causing  an  extraordi- 
nary and  sudden  rise  in  the  waters  of  said  branch,  which 
swept  away  the  county  bridge  in  evidence,  and  hurled  it 
against  the  piling  of  defendant's  bridge,  where  the  county 
bridge  became  the  cause  of  extraordinary  scouring  action  in 
the  waters  of  said  branch,  they  being  arrested  in  their  flow 
by  the  impediment  of  the  county  bridge,  by  means  of  which 
the  west  bent  of  defendant's  bridge  was  washed  out,  and  the 
supports  of  its  bridge  weakened,  whereby  the  train  was 
wrecked  and  plaintiff  injured,  then  the  jury  must  find  the 
issues  for  defendant." 

The  court  gave  the  following  instructions  of  its  own 
motion : 

*'(i3)  The  court  instructs  the  jury  that,  in  considering  the 
extent  of  the  plaintiff's  injuries  and  his  physical  condition, 
you  may  consider  the  fact  that  plaintiff,  prior  to  the  acci- 
dent, had  had  rheumatism.  If  you  believe  his  subsequent  ail- 
^  ments,  in  whole  or  in  part,  resulted  therefrom,  you  are 
'  instructed  that  plaintiff  was  bound  to  use  all  means  within 
his  power  to  effect  a  cute  of  himself  from  the  injuries  received 
in  the  accident,  and  if  he  has  not  done  so,  and  has  neglected 
to  properly  treat  himself,  then  he  cannot  recover  for  any 
condition  due  to  such' neglect;  and,  in  considering  the  ele- 
ment of  damages  based  on  account  of  loss  of  time,  you  will 
consider  the  nature  of  his  employment  as  a  railroad  conductor, 
and  cannot  allow  for  loss  of  time  sued  for  since  the  com- 
mencement of  the  action,  to  wit,  December  15,  1898,  but  may 
consider  the  fact,  if  proven,  of  impairment  of  earning 
capacity. 

''(14)  The  court  instructs  the  jury  that,  although  you  may 
believe  that  the  plaintiff  has  a  displaced  heart,  and  that  his 
liver  is  not  in  its  natural  position,  yet,  before  you  can  con- 
sider these  facts  as  an  element  of  damages,  it  must  be  proven 
to  your  reasonable  satisfaction  that  these  conditions  were 
caused  by  the  wreck,  either  directly  or  indirectly,  and  that 
the  wreck  is  due  to  the  negligence  of  the  defendant,  as  ex- 
plained in  the  other  instructions." 

To  the  giving  of  all  of  said  instructions,  and  each  of  them, 
defendant  duly  excepted. 

The  defendant  then  prayed  the  court  to  give  the  following^ 
instructions: 

**(i3)  The  court  instructs  the  jury  that,  in  considering  the 
extent  of  the  plaintiff's  injuries  and  his  physical  condition, 
you  will  consider  the  fact  that  plaintiff,  prior  to  the  accident, 
had  had  rheumatism  and  other  ailments.  You  are  instructed 
that  plaintiff  was  bound  to  use  all  means  within  his  power  to 
effect  a  cure  of  himself  from  the  injuries  received  in  the  acci- 
:dent,  and  if  he  has  not  done  so,  and  has  neglected  to  properly 
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treat  himself,  then  he  cannot  recover  for  any  condition  due  to 
such  neglect;  and,  in  considering  the  element  of  damages 
based  on  account  of  loss  of  time,  you  will  consider  the  nature 
of  his  employment  as  a  railroad  conductor,  and  cannot  allow 
for  loss  of  time  sued  for  since  the  commencement  of  the  action^ 
to  wit,  December  15,  1898,  but  may  consider  the  fact,  if 
proven,  of  impairment  of  earning  capacity. 

^'(14)  The  court  instructs  the  jury  that  although  you  may 
believe  that  the  plaintifE  has  a  displaced  heart,  and  that  his 
liver  is  not  in  its  natural  position,  yet,  before  you  can  con- 
sider these  facts  as  an  element  of  damages,  it  must  be  proven 
to  your  reasonable  satisfaction  that  those  conditions  were 
caused  by  the  wreck,  and  that  the  wreck  is  due  to  the  negli- 
gence of  the  defendant,  as  explained  in  the  other  instructions. 

**(i8)  The  court  instructs  the  jury  that  there  is  no  evidence 
in  this  case  that  the  bridge  in  question  was  not  a  suitable 
bridge  to  have  been  placed  over  Rose  Branch,  and  that  a 
pile  bridge  is  not  a  suitable  structure  for  that  point,  and  that 
there  is  no  evidence  that  said  bridge  was  made  of  unsound  or 
unsuitable  material  for  a  bridge,  but  the  evidence  shows  that 
it  was  built  of  proper  material  for  a  bridge;  and  if  you  find» 
from  the  evidence,  that  said  bridge  was  reasonably  main- 
tained and  reasonably  inspected  after  it  was  built,  and  noth- 
ing therein  was  found  to  indicate  that  it  was  unsafe  for  the 
purpose  for  which  it  was  used,  then  your  verdict  should  be 
for  the  defendant. 

''(19)  And  you  are  further  instructed  that  although  you 
may  find  that  sap  rot  had  taken  place  on  the  piles,  or  some  of 
them,  and  that  they  were  reduced  on  account  thereof  in  size, 
yet  if  you  further  find  that  the  piling  in  that  condition  was 
reasonably  safe  for  the  purposes  of  a  bridge,  and  was  reason- 
ably supported,  so  as  to  make  the  bridge  a  reasonably  safe 
structure  as  a  bridge,  then  the  verdict  should  be  for  the  de- 
fendant. 

'^(20)  The  court  instructs  the  jury  that  under  the  pleadings 
and  all  the  evidence  in  this  case  the  plaintiff  is  not  entitled 
to  recover.** 

To  the  refusal  of  such  instructions  the  defendant  then  and 
there  duly  excepted. 

It  was  not  the  duty  of  defendant  to  furnish  plaintiff  any 
particular  kind  of  bridge,  so  that  the  one  furnished  was  rea- 
sonably safe  for  the  purpose  for  which  it  was  used;  nor  does 
the  petition  otherwise  allege.  It  does,  however,  allege  that 
the  bridge  over  Rose  Branch  was  a  "pile  bridge,  when  it 
should  have  been  a  span  bridge,**  but  then  proceeds  to  set 
forth  its  infirmities,  and  the  dangerous  condition  it  was  in 
at  the  time  of  and  before  the  accident.  The  mere  allegation 
that  the  bridge  was  a  '*pile  bridge,**  without  more,  does  not 
state  a  cause  of  action;  but  after  this  allegation  follows 
averments  which,  if  true,  show  why  it  was  not  the  proper 
kind  of  bridge  for  that  place,  and  not  reasonably  safe.     That 
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it  was  defendant's  duty  to  its  employees  in  its  train  service 
to  construct  and  maintain  a  reasonably  safe  bridge  over  Rose 
Branch,  and  if  it  failed  to  do  so,  and  in  consequence  of  such 
failure  plaintiff,  while  in  the  discharge  of  his  duty,  w^s  in- 
jured, that  defendant  is  liable  to  him  in  damaees  for  such  in- 
jury, there  can  be  no  question.  Cobb  v.  Railway,  149  Mo. 
609,  50  S.  W.  894. 

Defendant  asserts  that  there  was  no  proof  whatever  in  sup- 
port of  the  allegation  that  the  earth  under  this  bridge  was 
insufficient  to  support  the  piles;  but  we  are  unable  to  give 
our  assent  to  this  contention.  The  evidence  upon  this  fea- 
ture of  the  case  was  as  follows : 

E.  P.  Donovan,  public  administrator  of  Clay  county,  on 
direct  examination,  testifving  on  behalf  o(  defendant,  said : 
^'I  am  familiar  with  the  bed  of  Rose  Creek.  It  is  made  of 
soapstone  rock  and  limestone.  In  olden  times  I  have  seen 
Rose  Branch  cut  out  there  when  there  wasn't  any  water  left 
in  it,  and  I  have  seen  soapstone  there. ' '  Again,  on  cross-ex- 
amination, the  same  witness  said:  ''I  do  not  know  whether 
there  is  any  quicksand  in  the  bed  of  Rose  Branch  or  not.  I 
saw  sand  there,  but  whether  it  was  quicksand  or  not  I  will  not 
say.  I  have  seen  dirt  left  by  the  stream  that  would  mire  until 
it  dried  up ;  that  sediment  and  sort  of  gumbo  above  the  sand 
would  wash  out.  I  have  seen  it  when  there  would  come  down 
a  freshet  and  wash  it  out.  It  was  washed  down  deep  enough 
so  you  could  see  the  hard  soapstone.  I  have  seen  soapstone 
there  in  the  bottom  of  the  jDranch  after  one  of  these  freshets. 
I  don't  remember  when  it  was  or  how  many  times." 

H.  B.  Wood  testified  as  follows:  "I  think  it  has  been  de- 
scribed as  good  as  I  can  describe  it.  The  river  sediment 
forms  in  there  and  washes  from  the  hills.  It  washes  down 
the  dirt,  and  it  settles  there,  and  the  river  backs  up  there  over 
it.  Sometimes  it  is  a  kind  of  sandy  soil,  and  sometimes  it  is 
black  and  bluish  mud,  and  very  sticky,  like  soft  soap.  It 
will  slip  out  wheii  you  catch  it  in  your  hand.  Sometimes  the 
river  would  back  in  there,  and  there  would  be  more  mud  than 
others.  It  would  wash  out  after  another  rain.  Could  not  say 
how  deep  it  is  to  solid  rock.  Have  been  bathing  down  there 
when  I  could  stand  on  solid  rock  or  bottom,  but  whether  it 
was  rock  or  soapstone  I  cannot  say.  It  was  perfectly  solid, 
and  I  could  stand  on  it." 

A.  C.  Kidd  testified  as  follows:  **The  soil  into  which  these 
piles  were  driven  was  soft  dirt,  or  made  dirt.  The  river 
backs  up  under  there  every  year.  The  river  leaves  a  sedi- 
ment there.  The  Missouri  river  some  years  settles  as  gumbo, 
and  some  years  it  settles  as  quicksand.  I  have  seen  it  both. 
Some  years  it  is  soft,  and  some  years  it  is  pretty  solid." 

Mr.  Crabtree  testified:  ** I  never  examined  the  earth  into 
which  this  piling  was  driven,  only  when  the  horses  got  mired 
in  it  just  below  the  bridge;  30  or  40  feet  below  the  bridge, 
probably.     I  think  the  character  of  the  dirt  under  the  bridge 
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"was  something  similar  to  that.  I  think  the  Missouri  river  sed- 
iment makes  sand  sometimes,  and  it  is  dark  blue,  like  with 
mud,  like  the  same  kind  they  took  out  when  they  put  in  this 
bridge;  something  about  like  that  same  kind  of  stuff. 
'Under  the  bridge  at  the  west  bent  it  is  not  very  solid.  It  is  a 
kind  of  spongy  soil.  Could  not  walk  very  close  to  the  edge 
•of  the  water  without  getting  into  the  mud  six  or  eight  inches 
•deep.'* 

Samuel  Roby  testified  that  ''the  earth  into  which  these  pil- 
ings were  driven  was  soft  mud;  a  kind  of  quicksand  sediment 
or  wash  from  the  hill ;  soil  washed  from  the  uplands  and 
backed  up  by  the  river.  When  the  river  is  high,  it  backs  in; 
and  mud,  it  is  very  soft.  When  the  river  is  high,  and  big 
rains  come,  it  makes  it  very  soft  and  miry.  I  should  judge 
the  sediment  to  be  about  eight  feet,  from  what  I  know 
about  it,  from  sounding  it  with  a  rod  of  iron.  ♦  ♦  ♦  j 
took  a  three-quarter  rod  of  iron  I  had  there  to  see  how 
deep  the  mud  was  under  the  bridge,  and  it  was  nine  feet  under 
the  railroad  bridge,  and  seven  feet  and  something  at  the 
county  bridge,  until  we  struck  something  we  supposed  to  be 
soapstone  or  rock." 

Frank  McCoy,  a  witness,  said :  '^I  suppose  it  was  made 
land.  It  was  soil  from  the  blufis  and  the  Missouri  river. 
When  the  river  backs  in  there,  and  stands  awhile,  it  leaves  a 
sand  probably  a  foot,  or  a  foot  and  a  half;  and  if  the  creek 
gets  high,  and  runs,  it  runs  in  mud  on  top  of  it  from  the 
bluffs.  That  is  about  the  way  it  is  formed.  When  it  crossed 
the  branch,  there  is  a  soapstone  bottom.  I  have  seen  it. 
*  *  *  I  never  dug  down  through  this  stream  to  find  where 
solid  rock  was.  Have  seen  the  day  when  there  was  no  dirt 
in  the  river  at  all ;  when  the  river  ran  along  and  washed  it  off 
clear,  and  I  could  see  the  soapstone." 

Dr.  Henshaw  stated:  ''I  think  the  soil  in  which  the  piles 
were  sunk  is  soil  that  was  washed  in  from  the  hills.  It  has 
washed  in  there,  and  some  of  the  soil  is  sediment  from  the 
river  that  backed  in  there',  and  when  it  is  muddy  it  leaves  a 
sediment  from  the  river  water.  I  think  the  last  time  I  no- 
ticed it  there  was  a  hole  of  water  under  the  bridge;  that  is, 
before  the  wreck. ' ' 

Wm.  McCoy  testified  that  ''the  soil  beneath  the  bridge  is 
soft  and  quicksand.  It  is  made  of  earth.  On  the  east  side  it 
is  hard  sometimes,  but  on  the  west  side  I  never  saw  it  hard 
at  all.  On  the  west  side  it  would  mire  anything  that  went  in 
there — any  kind  of  stock.  I  have  seen  stock  in  there,  horses 
and  cattle,  and  I  have  helped  to  get  them  out.  There  has 
been  water  under  that  bridge  pretty  nigh  all  the  time." 

Seth  White  testified  as  follows:  "All  that  land  in  the  bot- 
tom is  made  by  the  Missouri  river.  In  driving  pumps  you 
find  a  sort  of  sand  or  gumbo.  That  land  is  made  by  the  de- 
posits from  the  river.  It  is  made  soil,  and  <ve  call  it  'made 
land'  that  is  left  there  by  the  river.     At  times,  when  there  is 
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plenty  of  water  and  wet,  it  is  very  spongy  and  muddy,  and 
this  gumbo  comes  down  with  the  water  under  this  bridge.  I 
do  not  know  just  the  character  of  it,  but  it  is  made  dirt.'* 

D.  D.  Holt,  a  witness  for  plaintiff,  testified  that  he  was 
present  when  they  built  the  bridge  to  supply  the  on<e  that, 
gave  way.  He  testified  as  follows:  ** I  saw  them  when  they 
laid  the  first  stone.  From  the  bottom  of  the  creek,  down,  I 
suppose  it  was  about  six  feet  from  the  bank  up  to  where  the 
abutment  stood,  and  perhaps  it  was  a  good  deal  more.  From 
the  bottom  of  the  creek  down  to  solid  rock  it  was  not  very 
far;  six  feet,  perhaps,  from  the  bed  of  the  creek.  With  the 
exception  of  a  little  mud  on  that  five  or  six  feet,  the  balance 
was  quicksand  and  gravel.  I  saw  it  when  they  were  drawing 
it  out  and  shoveling  it  out.  I  seen  it  again  some  days  after 
the  wreck,  and  I  seen  it  sunk  at  the  same  place.  I  was  down 
there  after  the  wreck  in  1897.  They  were  sinking  and  dig- 
ging out  the  old  stone,  and  putting  in  a  new  stone  abutment 
there.  I  didn't  see  any  difference  in  soil  I  saw  in  1897  and 
that  which  I  saw  31  years  ago.  I  saw  them  digging  in  1897. 
They  digged  six  feet  from-the  bottom  of  the  creek  before  they 
struck  solid  rock.  They  struck  quicksand  directly  they 
started.  When  they  stopped  they  struck  rock.  From  the 
bottom  of  the  creek  down  to  where  they  stopped  was  nothing 
but  quicksand.  I  saw  it  when  they  drew  it  out  by  the  tubs 
full.'' 

It  is  clear  from  these  excerpts  from  the  evidence  that  there 
was  some  evidence  tending  to  show  that  the  earth  under  the 
bridge  was  insufficient  to  support  the  piles.  Its  weight  was» 
of  course,  for  the  consideration  of  the  jury.  The  bridge  was 
constructed  out  of  first-class  material ;  but  there  was  evidence 
tending  to  show  that  at  the  time  of  the  accident  some  of  the 
piling  was  decayed,  and  not  of  sufficient  strength  to  with- 
stand the  pressure  of  the  water  and  driftwood  which  came  in 
contact  with  it.  And  while  the  fact  that  the  bridge  went 
down  under  the  train  did  not  of  itself  make  out  a  prima  facie 
case  in  plaintiff's  favor  (Bowen  v.  Railway  Co.,  95  Mo.  274,  8 
S.  W.  230),  and  it  was  incumbent  on  him  to  show  how  and 
why  the  accident  occurred,  the  falling  of  the  bridge  w^s  one 
of  the  incidents  which  occasioned  the  injury,  so  that  the  case 
does  not  stand  alone  on  the  fact  that  the  bridge  fell  and  that 
the  plaintiff  was  injured;  but  if,  in  connection  therewith,  the 
evidence  showed  that  the  bridge  was  a  pile  bridge,  and  on 
account  of  the  character  of  the  stream  and  the  country  drained 
by  it  such  a  bridge  at  that  locality  was  not  reasonably  safe, 
or  that  the  piling  that  supported  it  had  become  rotten,  un- 
sound, and  defective,  and  therefore  not  leasonably  safe,  or 
that  there  was  not  sufficient  earth  around  some  of  said  pilings, 
and  for  that  reason  the  bridge  was  not  reasonably  safe,  or  for 
any  or  all  of  these  reasons  it  fell  and  injured  plaintiff,  and 
that  defendant  knew  of  the  unsafe  condition  of  said  bridge, 
or  by  the  exercise  of  reasonable  care  and  diligence  could  have 
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ascertained  the  same  before  the  arrival  of  the  train  upon 
which  plaintiff  was  conductor  at  said  bridge,  he  made  out  .a 
prima  facie  case  entitling  him  to  go  to  the  jury,  and  it  then 
devolved  upon  defendant  to  overcome  this  prima  facie  case, 
and  to  show  by  the  weight  of  the  evidence  to  the  satisfaction 
of  the  jury  that  the  accident  was  attributable  to  some  other 
cause;  and  this  defendant  undertook  to  do  by  showing  that  a 
sudden,  unforeseen,  unprecedented,  and  extraordinary  storn;i, 
flood,  and  waterspout,  purely  local  in  it3  character,  occurred 
in  the  immediate  vicinity  of  Rose  Branch,  only  a  few  brief 
minutes  prior  to  the  arrival  of  that  train  at  that  point,  which 
swept  the  county  bridge  against  this  structure  and  wrecked  it, 
and  hence  the  accident  was  the  result  of  vis  major,  or  an  act  of 
God,  for  which  the  defendant  is  not  liable.  But  the  evidence 
uppn  this  point  was  not  all  one  way,  and,  while  it  tended  to 
show  that  the  rise  in  Rose  Branch  was  occasioned  by  an  un- 
precedented rainfall,  there  was  evidence  to  the  contrary,  to 
such  an  extent  that  the  court  would  not  have  been  justified  in 
taking  the  case  from  the  jury  upon  that  ground.  Besides, 
defendant's  assertion  that  the  hie:h  water  in  the  branch  washed 
the  county  bridge  from  its  location,  and  swept  it  against 
the  railroad  bridge,  and  wrecked  it,  is  merely  conjectural,  as 
there  was  no  evidence  to  that  effect. 

It  is  said,  for  defendant,  that  by  the  first  and  third  instruc- 
tion given  at  the  plaintiff's  request  the  jury  were  expressly 
authorized  to  find  a  verdict  in  plaintiff's  favor  if  the  bridge 
was  a  pile  bridge.  This  we  think  a  misinterpretation  of 
these  instructions,  and  that  by  no  fair  construction  can  they 
be  construed  as  telling  the  jury  that  they  were  authorized  to 
find  a  verdict  in  plaintiff's  favor  simply  because  the  bridge  in 
question  was  a  pile  bridge.  They  simply  told  the  jury  that 
.defendant  was  bound  to  maintain  a  reasonably  safe  bridge,  and 
submitted  to  them,  for  their  determination  from  the  evidence, 
whether  such  a  bridge  over  Rose  Branch,  in  view  of  the  area 
of  country  drained  by  it  and  the  character  of  the  stream, 
was  reasonably  safe.  It  would  have  been  difficult  to  have 
presented  this  feature  of  the  case  to  the  jury  in  more  apt 
words  than  were  employed  in  that  respect,  to  wit:  *'And  that 
said  bridge  was  a  pile  bridge,  and  on  account  of  the  character 
of  the  stream  and  the  country  drained  by  it  said  bridge  was 
not  reasonably  safe  at  that  place. "  Now,  if  the  instruction 
had  presented  the  case  to  the  jury  upon  the  ground  alone  that 
the  bridge  was  a  pile  bridge,  without  more,  defendant's  con- 
tention would  clearly  be  correct;  but  it  went  further,  and  in 
connection  with  the  fact  that  the  bridge  was  a  pile  bridge 
submitted  to  the  jury  to  say  whether,  on  account  of  the  char- 
acter of  the  stream  and  the  country  drained  by  it,  such  a 
bridge  was  reasonably  safe  at  that  location. 

So  with  respect  to  the  third  instruction.  It  left  to  the  jury 
for  their  determination  the  question  whether  a  pile  bridge  was 
reasonably  safe  over  Rose  Branch  at  the  place  of  the  accident, 
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under  all  the  facts  and  circumstances  in  evidence.  The  en« 
tire  instruction  should  be  considered  together,  and  not  cer- 
tain parts  or  words  taken  from  it;  and  when  this  is  done  it  is 
not  in  any  way  open  to  the  objection  urged  against  it. 

Nor  is  there  any  conflict  between  plaintifi's  instructions 
and  the  third  and  fifth  given  in  behalf  of  defendant.  They 
are  framed,  when  taken  together,  to  cover  certain  features  of 
the  case — plaintiff's,  that  defendant  was  bound  to  furnish  him 
a  reasonably  safe  bridge  over  Rose  Branch,  though  of  no  par- 
ticular kind  or  style;  while  by  defendant's  the  jury  were  told 
that  defendant  was  not  an  insurer  of  plaintiff's  safety,  and  was 
only  required  to  furnish  a  bridge  that  was  reasonably  safe  for 
carrying  trains  under  ordinary  conditions.  The  conflict  be- 
tween these  instructions  and  plaintiff's,  to  the  effect  that  if, 
on  account  of  the  character  of  the  stream  and  the  topography 
of  the  country  drained  by  it,  a  pile  bridge  was  not  reasonably 
safe,  then  defendant  had  not  performed  its  duty  to  plaintiff, 
and  if  the  injury  resulted  from  such  negligence  he  was  entitled 
to  recover,  is  not  apparent;  nor  do  we  think  there  is  any. 
They  merely  presented  diverse  views  of  the  respective  parties 
with  respect  to  the  duty  of  the  defendant  to  the  plaintiff,  and 
are  not  at  all  inconsistent  or  inharmonious.  Upon  the  part 
of  defendant  the  jury  were  told  that  no  particular  kind  or 
style  of  bridge  was  necessary,  but  that  defendant's  duty  was 
performed  when  a  reasonably  safe  bridge  was  constructed. 
For  the  plaintiff  the  jury  were  told  that  it  was  the  duty  of 
defendant  to  provide  and  maintain  a  reasonably  safe  bridge, 
and  if,  on  account  of  the  stream  and  the  country  drained  by  it, 
a  pile  bridge  was  not  reasonably  safe  at  that  place,  etc.,  the 
defendant  was  negligent.  Clearly  there  is  no  inconsistency 
or  conflict  in  these  instructions. 

.  Another  contention  is  that  the  thirteenth  and  fourteenth 
instructions  asked  by  defendant,  modified  by  the  court, 
should  have  been  given  as  asked.  There  is  no  merit 
in  this  contention.  The  first-named  instruction,  as 
asked,  directed  the  jury,  in  passing  upon  the  extent 
of  plaintiff's  injuries  aUd  his  physical  condition,  to 
consider  the  fact  that  prior  to  the  accident  he  had 
rheumatism  and  other  ailments,  when,  as  amended,  it  told  the 
jury  that  they  might  consider  the  fact  that  olaintiff  had  rheu- 
matism prior  to  the  accident,  if  they  believed  his  subsequent 
ailments,  in  whole  or  in  part,  resulted  therefrom.  Clearly, 
unless  plaintiff's  rheumatic  troubles  have  some  connection 
with  the  injuries,  there  was  no  reason  why  they  should  be 
considered  by  the  jury  in  marking  their  verdict. 

The  fourteenth  instruction  was  amended  so  as  to  authorize 
the  jury  to  take  into  consideration  any  physical  injifries  to 
plaintiff  resulting  directly  or  indirectly  from  the  accident. 
That  the  instruction,  as  amended,  correctly  presented  the 
law  on  this  phase  of  the  case  to  the  jury,  is  beyond  any  ques- 
tion. 


i 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        52$ 

Copeland  v.  Wabash  R.  Co 

No  error  was  committed  in  refusing  the  eighteenth  and 
nineteenth  instructions  asked  by  defendant,  as  those  that 
were  given  covered  fully  every  phase  of  the  case. 

Defendant  asserts  that  illegitimate  and  improper  means 
were  resorted  to  by  one  of  plaintiff's  counsel  to  prejudice  the 
jury  against  the  defendant,  outside  of  the  court  room,  in  that 
a  false -and  misleading  account  of  the  first  trial,  there  having 
been  one  before  this,  was  furnished  to  the  Mexico  newspapers 
by  him,  and  thereafter  published  during  the  progress  of 
the  trial  here  under  review ;  that  such  newspapers,  contain- 
ing the  articles  above  described,  were  read  by  the  jury,  or 
by  certain  members  of  it,  during  the  trial.  While  this  point 
is  made  in  the  motion  for  new  trial,  on  the  hearing  of  that 
motion  there  was  no  evidence  adduced  showing  that  the  jury 
ever  read  these  statements  in  the  Ledger  and  Intelligencer, 
the  papers  in  which  they  were  published,  and  therefore  they 
were  not  hurtful  to  defendant.  Nor  does  the  mere  fact  that 
P.  H.  Cullen,  one  of  plaintiff's  attorneys,  gave  out  these  in- 
terviews to  the  reporters  of  the  papers  named,  prove  or  tend 
to  prove  that  he  procured  such  statements  to  be  published, 
and  thereafter  caused  them  to  be  distributed  in  Mexico,  to 
the  end  that  they  might  be  read  by  the  jurors,  for  the  purpose 
of  prejudicing  the  jury  against  the  defendant. 

The  trial  began  on  Monday,  February  19th,  and  continued 
until  the  afternoon  of  the  23d,  when  the  jury  were  sent  to 
their  room  to  consider  of  their  verdict.  After  their  supper 
that  evening  they  were  sent  back  to  their  room,  where  they 
remained  until  about  10  o'clock  that  evening,  when  they  re- 
ported to  the  court  that  they  were  unable  to  agree,  and  were 
discharged  until  morning.  One  of  the  jurors,  by  the  name  of 
Crum,  in  the  meantime  procured  a  copy  of  the  Mexico  Mes« 
sage,  cut  from  it  the  article  which  had  been  published  a  few 
de^s  before  concerning  the  Copeland  Case,  read  it  over,  and 
shi3wed  it  that  night  to  another  member  of  the  jury  with 
whom  he  was  rooming.  This  is  also  one  of  the  errors  as- 
signed in  this  case.     The  article  is  as  follows: 

"The  Copeland  Case. 

''Again  on  Trial  in  the  Audrain  Circuit  Court. 

''G.  C.  Copeland  is  suing  the  Wabash  Railroad  for  $35,000 
for  injuries  received  in  the  wreck  at  Missouri  City,  June, 
1897,  where  eight  men  were  killed.  A  coffin  was  bought  for 
Copeland,  but  he  recovered.  The  trial  last  term  of  court  re* 
suited  in  a  hung  jury.  One  of  the  jurors  was  for  nothing, 
and  hung  to  the  last,  while  one  of  the  others  was  for  $20,000, 
two  for  $15,000  and  eight  for  $10,000.  There  is  much  interest 
in  the  case.  Every  point  of  ground  will  be  contested.  The 
trial  may  last  a  week." 

There  is  nothing  said  or  intimated  in  this  article  with  re- 
spect to  the  right  of  plaintiff  to  recover.  It  does  not  undertake 
to  espouse  his  cause,  or  to  attribute  his  injury  to  the  fault  or 
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negligence  of  defendant,  but  simply  gives  an  impartial  state- 
ment of  how  the  jury  stood  upon  the  former  trial  and  a  few 
facts  connected  with  the  accident;  and  does  the  fact  that/ 
pending  the  trial,  some  of  the  jurors  read  the  article,  furnish 
a  sufficient  reason  for  the  interference  by  this  court,  and  for 
a  reversal  of  the  judgment  upon  that  ground?  We  think  not. 
The  matters  stated  in  the  article,  even  if  they  had  been  pub- 
lished in  either  of  the  papers  and  read  by  the  jurors  before 
they  were  selected  to  try  the  case,  would  not  have  disqualified 
them;  and  certainly  the  reading  of  the  article  thereafter,  and 
while  serving  as  jurors,  would  not  of  itself  be  sufficient  <:ause 
for  setting  aside  the  verdict  by  the  trial  court,  or  for  a  rever- 
sal of  the  judgment  by  this  court  upon  that  ground. 

The  same  question  was  before  the  Supreme  Court  of  Mich- 
igan in  the  case  of  Sherwood  v.  Chicago  W.  M.  Ry.  Co.,  88 
Mich.  io8,  50  N.  W.  loi,  in  which  it  is  said:  "After  the  trial 
had  been  in  progress  a  day,  some  newspapers  published  and 
circulated  in  Grand  Rapids,  where  the  trial  was  in  prog- 
ress, an  item  in  regard  to  the  former  trial,  in  which  was 
stated  the  amount  of  the  verdict.  It  was  shown  that  some  of 
these  articles  reached  some  of  the  jury.  Defendant  theredpon 
requested  the  court  to  permit  an  inquiry  to  be  made  to  the 
jury,  and  ascertain  whether  they  had  read  these  articles,  and, 
if  they  had,  to  arrest  the  progress  of  the  trial  of  the  case  and 
grant  a  new  trial.  The  application  was  overruled.  Defend- 
ant's counsel  insist  that  this  was  prejudicial,  and  especially 
in  view  of  the  fact  that  a  verdict  in  the  present  case  waS 
larger  than  in  the  former.  This  rule,  if  established,  would 
render  incompetent  every  juror  who  ktiew  the  amount  of  the 
former  verdict.  Intelligent  men,  who  are  the  most  compe- 
tent jurors,  are  usually  readers  of  newspapers.  Newspapers 
have  the  right  to  publish  verdicts  and  judgments  rendered  in 
the  courts.  The  result  would  be  to  render  incompetent  as 
jurors  in  many  cases  nearly  all  the  intelligent  residents  of  the 
county.  It,  of  course,  makes  no  difference  when  the  jurors 
learn  the  amount  of  the  former  verdict.  It  is,  indeed,  desir- 
able that  such  things,  as  far  as  possible,  should  be  kept  from 
the  knowledge  of  the  jury;  but,  however  unwise  it  may  be  to 
publish  them  at  the  time  of  the  trial,  no  violation  of  law  is 
committed  in  so  doing,  nor  will  the  reading  of  them  by  jurors 
render  them  incompetent.'* 

In  Harriman  v.  Wilkins,  20  Me.  93,  it  was  decided  that 
where  a  jury  found  among  the  papers,  without  any  fraud  on 
the  part  of  the  successful  party,  the  verdict  rendered  upon  a 
former  trial,  this  constituted  no  ground  for  vacating  their 
verdict. 

In  2  Thompson  on  Trials,  §  257,  it  is  said:  "The  mere  fact 
that  the  verdict  in  a  former  trial  gets  accidentally  into  the 
hands  of  the  jury,  with  the  papers,  held  no  ground  for  a  new 
trial,'*  etc. 

Fuller  V.  Fletcher  (C.  C.)  44  Fed.    34,  was  an  ejectment 
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suit.     It  had  been  tried  five  times.     Verdicts  for  the  defend- 
ants at  the  first  and  the  plaintiff  at  the  second  trials  were  set 
aside  by  the  United  States  Circuit  Court.     A  verdict  returned 
(or  plaintiff  at  the  third   trial  was  set  aside  by  the   United 
States  Supreme  Court  on  writ  of  error.     I20  U.  S.  534,  7  Sup. 
Ct.  667,  30  L.  Ed.  759.     The  fourth  trial  resulted   in  a  hung 
jury.     On  the  fifth,    the  defendants  obtained   a  verdict,  and 
plaintiff  moved  to  have  the  same  set  aside,  because  the  jury 
had  read  the  opinion  of  the  Supreme  Court  in   120  U.  S.  534, 
7  Sup.  Ct.  667,  30   L.   Ed.   759,    which  opinion,  as  read   by 
them,  was  published  by  defendants  in  pamphlet  form  and  by 
them  generally  distributed.     The  copy  of  the  opinion  which 
the  jury  read  will  be  found  in  120  U.  S.  534,  7  Sup.  Ct.  667, 
30  L.  Ed.  759,  and  said  opinion  contains  a  full  statement  ojf 
the  evidence  at  the  former  trial,  including  a  map   of  the  dis- 
puted land  in  reduced  size;  also  a  statement  of  the  finding  of 
the  jury  for  plaintiff,  and  the  opinion  of  the  Supreme  Court, 
of  about  12   pages,  stating  the  evidence  and  discussing  the 
weight  of  the  evidence,  and  the  conclusion  of  the  court  that  a 
verdict  for  the  plaintiff  was  not  authorized.     The  verdict  for 
defendants  on  the  fifth  trial  was  challenged  by  plaintiff  for 
the  reason  that  the  jurors  had  read  the  opinion  of  the  Su- 
preme Court  above  referred  to.     In  overruling  the  motion  for' 
a  new  trial  on  these  grounds  the  court  said:    ''The  deposi- 
tions, taken  by  a  commissioner  appointed  by  the  court  with 
the  consent  of  the  parties,  prove  this  state  of  facts:  One  of  the 
defendants  before  the  last  trial  caused  to    be  printed   100 
pamphlet  copies  of  the  opinion  of  the  Supreme  Court  as  re- 
ported in  Fletcher  v.  Fuller,  120  U.  S.  537-555,   7  Sup.   Ct. 
667,  30  L.  Ed.  759,  and  distributed  them  among  friends  and 
relatives  interested  in  the  case,  and  among  other  persons  in 
the  neighborhood,  including  some  who   had  been  jurors  or 
witnesses  at  former  trials.     Pending  this  trial  the  foreman 
and  another  of  the   jury    each  read  one  of  these  copies, 
brought  to  his  notice  under  the  following  circumstances:    A 
copy  was  left,  by  whom  it  did  not  appear,  at  the  place  of  busi-^ 
ness  of  the  foreman  in  Providence.     Goodling,  the  town  clerk 
of  Lincoln,  and  who  held  other  lands  under  the  same  title   as 
the    defendants,   testified  that  two  days  before  the  last  trial' 
he  called  at  the  residence,  in  Lincoln,  of  another  juror  drawn' 
and  attending  at  the  term,  and  afterwards  sworn  as  a  juror  in 
this  case,  and  gave  him  a  copy,  for  the   purpose  of  enabling 
him  to  understand  the  case  better,  and  with  no  intent  to  in- 
fluence his  judgment.     Goodling* s  conduct,  though  meddle- 
some and  foolish,  does  not  appear  to  have  been  dictated  by  a 
corrupt  intent  to  interfere  with  the  administration  of  justice, 
and  there  is  not  the  slightest  evidence  that  either  of  the  de- 
fendants had  a  hand   in  it.     On  the  contrary,    it  is  clearly 
proved  by  the  uncontradicted  testimony  of  the  defendants 
that  none  of  them   had  anything  to  do  with  transmitting  or 
delivering  such  copies  to  either  of  those  jurors,  or  to  any' 
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other  juror  who  sat  at  this  trial;  and  it  is  also  proved  by  the 
testimony  of  both  of  those  jurors  that  no  such  copy  was  taken 
into  the  jury  room  or  laid  before  the  jury.     In  order  to  set 
aside  a  verdict  because  a  paper  was  unlawfully  communicated, 
to  the  jury,  it   must  at  least  appear,  either  that  the  party  in. 
whose  favor  the  verdict  was  afterwards  returned  took  some 
part  in  the  communication,  or  that  the  paper  was  such  as. 
could  be  supposed  to  have  influenced  the  minds  of  the  jury. 
The  copies  in  question  having  been  communicated  to  the  twa> 
jurors  out  of  court  and  without  any  participation  of  the  de- 
fendants, the  case  stands  just  as  if  those  jurors  had  happened^, 
on  the  way  to  or  from  the  court,  during  the  trial,  to  read  the 
opinion  in  a  newspaper  or  in  the  official  reports  of  the  Su- 
preme Court;  and  there  is  no  such   presumption  that  they 
could  have  been  unduly  influenced  by  their  separate  reading 
of  that  opinion  as  will  justify  the  setting  aside  of  the  verdict 
subsequently  returned  by  the  jury  after  being  fully  instructed 
by  the  court  upon  the  law  applicable  to  the  case.     U.  S.  v. 
Reid,  12  How.  361,  366,  13  L.  Ed.  1023.'* 

The  case  of  Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493, 
2  L.  R.  A.  668,  is  also  in  point.  In  that  case  the  court  said :: 
''The  motion  for  a  new  trial  was  also  based  upon  an  affidavit 
that  the  Wheeling  Intelligencer,  a  daily  newspaper  published 
in  the  city  of  Wheeling,  had  the  following  paragraph  pub- 
lished therein  during  the  trial:  'The  Lunsford  Will  Case  still 
drags  its  slow  length  along.  It  will  probably  occupy  the  en- 
tire remainder  of  the  week.  The  general  public  opinion  is 
that  the  jury  will  sustain  the  will  or  disagree.  Among  the 
witnesses  examined  yesterday  were  Rev.  Dr.  Cunningham, 
Attorney  General  Caldwell,  Hon.  Daniel  Lamb,  and  John  O. 
Pendleton.'  And  affiant  further  says  that  said  daily  news- 
paper has  a  large  circulation  in  and  through  said  city,  and  is; 
very  generally  read  by  the  people  of  said  city,  as  he  believes. 
Here  is  no  evidence  that  any  member  of  the  jury  read  said 
paragraph;  and,  if  they  had,  that  would  not  be  sufficient  to 
set  aside  the  verdict.  If  the  fact  was  as  therein  stated  as  to 
the  'public  opinion'  on  the  case,  the  members  of  the  jury, 
who  are  not  required  to  be,  and  were  not,  kept  together, 
could  have  heard  the  matter  talked  of  without  themselves  be- 
ing culpable.  If  verdicts  could  be  set  aside  on  such  grounds,, 
suits  would  be  interminable.  The  court  did  not  err  in  refus- 
ing to  set  aside  the  verdict  on  this  ground.*' 

To  the  same  e£fect  is  U.  S.  v.  Reid,  12  How.  361,  i  J  L. 
Ed.  1023. 

It  is  said  in  12  Ency.  PI.  &  Pr.  p.  622:  "And  even  when 
the  jurors  received  newspapers  containing  accounts  of  or 
comments  upon  the  case,  a  new  trial  will  not  be  granted  if 
there  was  nothing  calculated  to  mislead  or  improperly  afiect 
their  minds,  or  to  prejudice  their  verdict."  As  we  are  unable 
to  see  how  or  in  what  way  defendant  could  have  been  preju- 
diced,  or  the  jury   influenced,    by  reading  of  this  article,  we 
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are  not  inclined  to  think  the  judgment  should  be  reversed 
upon  that  ground. 

While  the  excessiveness  of  the  verdict  is  assigned  for  ground 
for  a  new  trial  in  the  motion  filed  for  that  purpose,  it  is  not 
urged  in  the  briefs  filed  by  counsel  for  defendants  upon  the 
attention  of  this  court.  But,  in  any  event,  no  one  can  read 
tne  evidence  in  this  case  with  respect  to  plaintifi's  physical 
condition,  before  the  accident  and  since,  the  extent  of  his 
injuries  and  their  permanency,  the  suffering  that  he  has 
undergone  and  will  have  to  endure  during  his  life,  and  his 
incapacity  to  work  or  labor,  and  entertain  for  a  moment  the 
idea  that  the  sum  awarded  him  was  at  all  excessive. 

Our  conclusion  is  that  there  was  ample  evidence  to  take 
the  case  to  the  jury  upon  all  the  issues,  and,  as  its  weight 
was  for  their  consideration,  and  not  ours,  we  should  not  inter- 
fere upon  that  ground.  Finding  no  reversible  error  in  the 
record,  we  affirm  the  judgment.     All  of  this  division  concur. 


Brommer  v.  Philadelphia  &  R.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  May  4^   ^90j.) 

[54  Atl.  Rep.   1092.] 

Vice  Principals — Train  Dispatchers.* 

A  train  dispatcher  is  a  vice  principal  of  the  railroad  company  which 
employs  him. 

Injury  to  Bralceman — Colh'sion — Nonsuit— Sufficiency  of  Evidence. 

A  brakeman  sued  for  personal  injuries  received  in  a  collision.  The 
evidence  showed  that  the  train  dispatcher  directed  an  engineer  to  run  on 
a  certain  track  carefully,  and  stated  that  there  were  cars  at  a  street 
named.  The  eng^ineer  collided  with  such  cars  some  1,200  feet  nearer 
than  the  point  named  :  held  error  to  direct  a  nonsuit. 

Same — Same— Defect  in  Sill  of  Tender — Sufficiency  of  Evidence. 

Where  a  collision  occurs,  and  plaintiff,  a  brakeman,  is  injured,  an 
alleged  defect  in  the  sill  of  the  tender  cannot  be  treated  as  negligence 
contributing  to  the  accident,  as  a  requirement  that  such  sill  should  be 
strong  enough  to  resist  the  force  of  a  collision  would  be  impracticable 

Appeal  from  Court  of  Common  Pleas,  Philadelphia 
County;  Wilson,  Judge. 

Action  by  William  H.  Brommer  against  the  Philadelphia  & 
Reading  Railway  Company.  From  an  order  refusing  to  take 
off  a  nonsuit,  plaintiff  appeals.     Reversed. 

Argued     before    MITCHELL,    DEAN,  FELL,    BROWN 
MESTREZAT,  and  POTTER,  JJ. 

Richard  P.  White  and  Andrew  C.  Wylie,  for  appellant. 
Gavin  W.  Hart,  for  appellee. 


*As  to  whether  train  dispatchers  and  telegraph  operators  are  fellow- 
servants  of  other  railroad  employees,  see  note  appended  to  Northern 
Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  6  R.  R.  1«.  739,  29  Am.  A  Eng.  R.  Cas,. 
N.  S.,  739. 
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MITCHELL,  J.  It  is  conceded  that  under  the  decisions  the 
train  dispatcher,  within  the  limits  of  his  employment,  was  a 
vice  principal.  Lewis  v.  Seif ert,  1 16  Pa.  628,  11  Atl.  514,2 
Am.  St.  Rep.  631.  The  negligence  charged  in  the  plaintifi*s 
statement  includes,  among  other  things,  erroneous  informa- 
tion, and  a  misleading  direction  by  the  yardmaster,  which 
were  averred  as  at  least  in  part  the  cause  of  the  accident 
The  direction  complained  of  was  as  stated  by  the  engineer: 
^^My  orders  were  to  run  the  south-bound  track  carefully. 
That  there  were  fifteen  cars  on  the  south-bound  at  Front 
street,  and  that  an  engine  was  coming  from  Richmond  to 
move  them  to  Richmond.  That  I  should  follow  those  cars 
down  carefully,  and,  after  they  were  shifted,  the  engine  would 
go  in  the  house.''  The  engine  and  tender  were  accordingly 
run  carefully,  as  alleged,  but  met  the  standing  cars  at  Second 
street,  instead  of  Front,  as  expected,  with  the  result  of  a  col- 
lision, in  which  the  plaintiff  was  injured.  The  character  of 
these  orders  on  the  question  of  negligence  was  for  the  jury. 
It  may  be  that  in  railroading,  where  distances  are  so  entirely 
a  matter  of  time  and  speed,  a  direction  to  run  carefully,  and 
be  on  the  lookout  for  an  obstruction  at  a  point  named,  is 
sufficiently  accurate  and  specific,  though  the  obstruction  be 
met  in  fact  1,200  or  1,300  feet  nearer.  If  the  order  was  not 
negligent  under  the  customs  and  common  understanding  in 
the  business,  then  the  defendant  is  not  responsible,  for  that 
is  the  only  negligence  averred  on  which  the  plaintiff  can  re- 
cover. But,  as  that  is  not  the  only,  or  even  the  prima  facie, 
deduction  from  the  order,  it  must  go  to  the  jury  on  the  evi- 
dence. 

It  is  not  perceptible  how  the  alleged  defect  in  the  sill  of  the 
tender  can  be  treated  as  negligence  contributing  to  the  acci- 
dent. The  sill  being  the  place  where  the  coupling  is  attached 
for  pulling  the  train,  it  is  required  to  have  strength  to  resist 
the  tension  of  that  operation,  but  there  is  nothing  in  its  pur- 
pose or  use  to  require  that  it  shall  be  strong  enough  to  resist 
the  force  of  a  collision.  Such  a  requirement  would  be  im- 
practicable. The  inference  that,  if  the  sill  here  had  been 
stronger,  the  injury  to  the  plaintiff  would  have  been  less,  or 
would  not  have  happened  at  all,  is  a  mere  guess,  which  the 
jury  should  not  be  permitted  to  make. 

It  is  strongly  urged  by  the  appellee  that  the  only  proxi- 
mate cause  of  the  collision  was  the  disregard  of  the  rules  of 
the  company  by  the  crew  of  the  standing  train,  and  it  may  be 
so,  but  it  is  not  sufficiently  established  in  the  plaintiff's  pre- 
sentation of  the  case  to  justify  the  court  in  taking  it  away 
from  the  jury. 

Judgment  reversed,  and  procedendo  awarded. 
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Foreign  States — Common  Law — Presumptions. 

In  an  action  for  damages  sustained  by  a  railroad  employee  in  another 
«tate,  where  there  are  no  allegations  as  to  the  rule  of  law  applicable  to 
such  facts  in  such  state,  it  will  be  presumed  that  the  common  law 
prevails. 

Fellow  Servants—Common-Law  Doctrine. 
The  fellow-servant  doctrine  is  a  common-law  doctrine. 

Same — Negligence — Assumption  of  Risk. 

Where  fellow  servants  are  exercising  the  ordinary  duties  of  their 
employment,  each  assumes  the  risks  incident  to  the  employment. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County;  Gary,  Judge. 

Action  by  J.  C.  Rosemand  against  the  Southern  Railway. 
From  order  of  nonsuit,  plaintiff  appeals.     Affirmed. 

H.  K.  Townes  and  Blythe  &  Blythe,  for  appellant. 
T.  P.  Cothran,  for  respondent. 

Plaintiff  and  engineer  are  fellow  servants  at  common  law. 
Railroad  Co.  v.  Hambly,  154  U.  S.  349,  14  Sup.  Ct  983,  38 
L.  Ed.  1009;  Railroad  Co.  v.  Charles,  162  U.  S.  359,  16  Sup. 
Ct.  848,  40  L.  Ed.  999;  Stephani  v.  Railroad  Co.  (Utah),  57 
Pac.  34;  3  Wood,  R.  R.  1775;  Jenkins  v.  Railroad  Co.,  39  S. 
C.  507,  18  S.  E.  182.  39  Am.  St.  Rep.  750;  Wilson  v.  Rail- 
road Co.,  51  S.  C.  c^,  28  S.  E.  91;  Boatwright  v.  Railroad 
Co.,  25  S.  C.  13s;  Evans  v.  Chamberlain,  40  S.  C.  106,  18  S. 
E.  213. 

GARY,  A.  J.  The  appeal  herein  is  from  an  order  of  non- 
suit. The  action  is  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  at  a  point  on  defendant's  railroad  near 
Toccoa,  in  the  state  of  Georgia,  while  engaged  in  the  occu- 
pation of  flagging,  through  the  negligence  of  the  defendant. 
The  complaint  alleges  substantially  that  on  June  i,  1900,  the 
plaintifi  was,  and  for  three  weeks  preceding  had  been,  in  the 
employ  of  defendant,  'and  engaged  in  the  repair  of  a  trestle 
near  Toccoa,  Ga.,  under  the  orders  and  direction  of  B.  O. 
Worley,  bridge  foreman;  that  it  was  the  duty  of  Worley,  and 
it  had  been  his  custom,  to  send  out  flagmen  to  warn  ap- 
proaching trains  of  the  dangerous  condition  of  the  trestle, 
and  it  was  the  duty  and  custom  of  those  in  charge  of  the 
trains  so  warned  to  stop  their  trains,  and  this  had  been  done 
for  three  weeks  during  all  of  the  time  repairs  were  being 
made  on  the  trestle ;  that  upon  the  occasion  in  question  the 
plaintiff  was  ordered  by  Worley  to  proceed  about  a  mile  in 
the  direction  of  Toccoa  for  the  purpose  of  flagging  approach- 
ing trains;  that  he  had  been  previously  ordered  to  do  similar 
work  on  the  south  side  of  the  trestle,  and,  when  he  came  back 
to  the  trestle  from  such  previous  work,  he  was  not  allowed 
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time  to  rest  before  goioc:  out  again,  as  he  was  directed,  and,, 
after  placing  the  flag  and  torpedoes  in  proper  position,  he 
became  so  overpowered  by  the  heat  and  exertion  that  he  fell 
exhausted  and  unconscious  upon  the  track;  that  while  lying- 
in  this  unconscious  condition  he  was  struck  by  a  south-bound 
train  and  seriously  injured;  that  his  injuries  were  caused  by 
the  negligence  of  the  servant  of  the  defendant  in  not  exercis- 
ing due  care  in  approaching  a  known  dangerous  place,  and  a 
place  where  he  had  been  accustomed  to  have  trains  flagged, 
and  in  failing  to  keep  a  proper  lookout  along  the  stretch  of 
track.  The  answer  denied  negligence,  and  pleaded  plaintiff's 
contributory  negligence. 

At  the  close  of  plaintiff's  testimony,  the  defendant  moved 
for  a  nonsuit  on  two  grounds:  (i)  That  there  is  no  testimony 
tending  to  show  the  negligence  alleged  in  the  complaint;  (2) 
that  the  accident  occurred  in  Georgia,  and  that,  in  the  ab- 
sence of  proof,  it  will  be  presumed  that  the  common  law  pre- 
vails there. 

His  honor  the  presiding  judge  granted  the  following  order: 

**The  first  ground  is  overruled.  The  second  ground  is  sus- 
tained. It  appears  from  the  evidence  that  the  accident  oc- 
curred in  the  state  of  Georgia.  The  law  of  that  state  must 
govern.  In  the  absence  of  proof  as  to  that  law,  the  presump- 
tion is  that  the  common  law  prevails  there.  At  common  law 
a  master  is  not  responsible  in  damages  to  one  servant  injured 
by  the  negligence  of  a  fellow  servant.  If  there  were  any  neg- 
ligence at  all  in  this  case,  it  was  that  pf  the  engineer  of  the 
train  which  struck  the  plaintiff.  As  it  appears  that  the  plain- 
tiff and  the  engineer  were  engaged  in  the  duties,  respectively, 
of  their  employment,  I  hold  that  they  were  fellow  servants. 
It  is  therefore  ordered  that  the  motion  be  granted,  and  that 
the  complaint  be  dismissed,  with  costs." 

The  plaintiff  appealed  upon  the  following  exceptions: 

''(i)  The  circuit  judge,  having  held  that,  in  the  absence  of 
proof  as  to  the  law  of  the  state  of  Georgia,  the  common  law 
prevails  there,  erred  in  not  holding  further  that  the  presump- 
tion existed  that  the  common  law  of  the  state  of  Georgia  is 
the  common  law  as  declared  by  the  Supreme  Court  of  the 
State  of  South  Carolina. 

**(2)  The  circuit  judge  erred  in  holding  that  at  'common 
law  a  master  is  not  responsible  in  damages  to  one  servant  in- 
jured by  the  negligence  of  a  fellow  servant,'  whereas  he 
should  have  held  that,  under  the  common  law  as  established 
by  the  courts  of  this  state,  the  master  is  responsible  in  dam- 
ages to  one  servant  injured  by  the  negligence  of  a  servant  of 
the  same  master  engaged  in  a  different  department  of  labor, 
and  for  the  further  reason  that  the  doctrine  of  fellow  service 
is  not  a  common-law  doctrine. 

''(3)  Because  the  circuit  judge  erred  in  holding  that  the 
engineer  of  defendant's  train,  and  the  plaintiff,  a  laborer  on 
one  of  defendant's  bridge  gangs,  were  fellow  servants,  whereas 
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he  should  have  held  that  the  said  employees,  being  engaged 
in  different  departments  of  labor,  and  not  being  associated  in 
the  work  which  each  was  employed  to  do,  were  not  fellow 
servants. 

''(4)  Because,  inasmuch  as  the  fellow-servant  doctrine  is 
based  upon  the  doctrine  of  assumption  of  risk,  the  circuit 
judge  erred  in  not  submitting  to  the  jury  the  question  as  to 
whether  the  plaintiff  had  assumed  the  risk  of  injury  from  the 
negligence  of  the  servants  of  defendant. 

*K 5)  Because  the  circuit  judge  erred  in  holding  that,  Mf 
there  were  any  negligence  at  all  in  this  case,  it  was  that  of 
the  engineer  of  the  train  which  struck  plaintiff,'  whereas  he 
should  have  held  that  the  complaint  alleged  and  the  testi- 
mony tended  to  show  that  the  vice  principal  of  the  defend- 
ant, to  wit,  the  bridge-gang  foreman,  was  negligent  in 
ordering  plaintiff  to  perform  an  extrahazardous  work  without 
notifying  him  of  the  increased  danger  to  which  he  was  sub- 
jected, and  that  plaintiff's  injuries  resulted  from  such  negli- 
gence on  the  part  of  the  said  bridge  foreman,  or  from  the 
concurrent  negligence  of  the  said  bridge  foreman  and  of  the 
•engineer  of  train  which  struck  plaintiff. 

^^6)  Because  the  testimony  showed  that  the  plaintiff  had 
been  employed  by  the  defendant  as  a  laborer  on  a  bridge 
gang  on  defendant's  road,  but  that  he  had  been  ordered  by 
the  foreman  of  the  bridge  gang,  on  occasions,  to  flag  trains 
in  the  absence  of  the  regular  flagman  of  the  bridge  gang,  and, 
on  the  occasion  alleged  in  the  complaint,  had  been  ordered 
to  flag  a  train  under  particularly  dangerous  circumstances. 
The  circuit  judge,  therefore,  should  have  left  it  to  the  jury  to 
say  whether  or  not  plaintiff  had  assumed  the  increased  risk 
by  flagging  under  the  circumstances  alleged,  to  which  he  was 
subjected  by  the  orders  of  the  said  foreman. 

^^{7)  Because  the  foreman  in  charge  of  the  bridge  gang  had 
authority  to  order  the  plaintiff's  actions,  the  said  foreman 
representing  his  master  in  the  said  work.  The  circuit  judge 
should  have  left  it  to  the  jury  to  say  whether  the  plaintiff's  in- 
juries resulted  from  the  risks  that  he  had  contracted  to  as- 
sume, or  were  such  as  resulted  from  an  increased  risk  that  he 
was  compelled  to  assume  by  reason  of  the  order  of  the  serv- 
ant having  authority  to  make  the  same. 

*'(8)  Because,  the  plaintiff  having  been  ordered  to  perform 
work  other  than  that  he  had  contracted  to  perform  .when  he 
entered  defendant's  employment,  the  circuit  judge  erred  in 
not  submitting  the  following  questions  to  the  jury:  (a) 
Whether  the  plaintiff  was  acting  within  the  scope  of  his  em- 
ployment at  the  time  he  was  injured,  or  whether  he  was 
prdered  to  perform  work  outside  the  scope  of  his  employment 
by  one  who  had  authority  to  direct  his  actions;  (b)  whether 
the  work  he  was  ordered  to  perform  was  more  hazardous  than 
the  work  he  had  contracted  to  perform;  (c)  whether  the 
danger  of  the  work  plaintiff  was  ordered  to  perform  was  so 
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manifest  that  a  person  of  ordinary  prudence,  situated  as  plain* 
tiff  was,  would  have  realized  the  danger,  and  not  have  under-- 
taken  it. ' ' 

The  defendant  gave  notice  that  it  would  ask  this  court,  in 
case  it  became  necessary,  to  sustain  the  order  of  nonsuit  upon 
the  additional  ground  that  the  presiding  judge  erred  in  over- 
ruling the  first  ground  of  defendant's  motion. 

Before  proceeding  to  consider  the  questions  presented  by 
the  exceptions,  it  may  be  well  to  state  some  general  princi- 
ples affecting  this  case.  The  second  ground  of  the  motion  for 
nonsuit  was,  in  effect,  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that,  under  the  common  law,  which,  it 
must  be  presumed,  prevails  in  Georgia,  a  master  is  not  re- 
sponsible to  a  servant  injured  through  the  negligence  of  a 
fellow  servant.  For  it  was  not  based  upon  the  failure  of  the 
testimony  to  sustain  the  allegation  of  the  complaint,  but  upon 
the  fact  that  the  allegation  of  the  complaint  did  not  show  ac- 
tionable negligence,  or  such  as  the  law  recognizes.  The  cir- 
cuit court  practically  decided  that,  although  there  was 
testimony  tending  to  support  the  allegations  of  the  complaint, 
nevertheless  it  was  not  actionable,  for  the  reasons  stated  in 
the  order  of  nonsuit.  The  right  of  the  plaintiff  to  maintain 
this  action  must  be  determined  by  the  laws  of  Georgia.  In 
Bridger  v.  R.  Co.,  2^  S.  C.  458,  3  S.  E.  860,  13  Am.  St.  Rep. 
653,  the  court  says:  ''The  cause  of  action  arose  in  North 
Carolina.  The  injury  was  inflicted  there,  and  if  the  parties 
had  remained  in  that  state,  and  brought  action  there,  they 
would  have  been  compelled  to  stand  or  fall  by  the  law  there. 
And  we  cannot  see,  upon  principle,  how  stepping  over  the 
line  could  give  the  plaintiff  a  new  and  altogether  enlarged 
cause  of  action — in  fact,  a  cause  of  action  which  he  did  not 
have  before,  and  therefore  could  not  have  enforced  in  the 
tribunals  having  jurisdiction  of  the  matter  at  its  origin.'" 
Sawyer  V.  Macauley,  18  S.  C.  543;  Thornton  v.  Dean,  19  S. 
C.  583,  45  Am.  Rep.  796.  The  remedies,  however,  for  deter- 
mining the  rights  of  the  litigants,  pertain  to  the  lex  fori. 
The  rule  is  thus  stated  in  Thornton  v.  Dean,  supra:  **As  for 
all  matters  relating  to  remedies,  each  state  insists  upon  en- 
forcing its  own  laws — the  lex  fori — but  in  the  interpretation 
of  a  contract  it  has  been  established  by  usage  that  the  lex  loci 
contractus  must  govern.  The  rule  is  clearly  stated  by 
Chancellor  Kent,  with  its  qualifications:  'Then  it  maybe  laid 
down  as  the  settled  doctrine  of  public  law  that  personal  con- 
tracts are  to  have  the  same  validity,  interpretation,  and  oblig- 
atory force  in  any  other  country  which  they  have  in  the 
countrv  where  they  are  made.  *  *  *  It  is,  however,  a 
necessary  exception  to  the  universality  of  the  rule  that  no 
people  are  bound  or  ought  to  enforce  or  hold  valid  in  their 
courts  of  justice  any  contract  which  is  injurious  to  their  pub- 
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lie  rights,  or  offends  their  morals,  or  contravenes  their  policy. 
Or  violates  a  public  law.'  " 

The  complaint  is  silent  as  to  the  laws  of  Georgia.  We  will 
therefore  proceed  to  consider  what  allegations  must  be  alleged 
by  the  plaintiff,  so  as  to  show  that  he  has  a  cause  of  action, 
when  it  arose  in  another  state.  In  Pom.  Code  Rem.  §  5i9f  it 
is  said:  ''Every  action  is  based  upon  some  primary  right 
held  by  the  plaintiff,  and  upon  a  duty  resting  upon  the  de- 
fendant corresponding  to  such  right.  By  means  of  a  wrong- 
ful act  or  omission  of  the  defendant,  this  primary  right  and 
this  duty  are  invaded  and  broken;  and  there  immediately 
arises  from  the  breach  a  new  remedial  right  of  the  plaintiff, 
and  a  new  remedial  duty  of  the  defendant.  Finally,  such 
remedial  right  and  duty  are  consummated  and  satisfied  by  the 
remedy,  which  is  obtained  through  means  of  the  action,  and 
which  is  its  object."  In  section  520  the  author  uses  this 
language :  ''The  first  of  these  branches  must  always,  from  the 
nature  of  the  case,  be  a  conclusion  of  law.  The  law,  by  its 
commands,  creates  a  rule  applicable  to  certain  facts  and  cir- 
cumstances, by  the  operation  of  which,  when  these  facts  and 
circumstances  exist,  a  right  arises,  and  is  held  by  the  plain- 
tiff, and  a  corresponding  duty  arises  and  devolves  upon  the 
defendant.  *  *  *  This  first  factor  of  the  cause  of  action 
is  therefore  always  a  conclusion  or  a  proposition  of  law,  aTid 
results  from  the  command  of  the  supreme  power  in  the 
state  as  its  cause. '^  Italics  ours.  In  section  ^2^  we  find  the 
following:  "The  reformed  system,  following  in  this  respect 
the  common-law  method,  dispenses  with  several  of  these  ele- 
ments which  make  up  the  plaintiff's  entire  ground  of  relief. 
It  wholly  rejects  all  the  subdivisiiD.ns  which  are  mere  legal 
rules  or  conclusions,  and  admits  only  those  that  consist  of  the 
facts  to  which  the  legal  rules  apply,  and  which  are  the  occa- 
sion whence  the  conclusions  arise.  It  assumes  that  the  courts 
and  the  parties  are  familiar  with  all  the  doctrines  and  require- 
ments of  the  law  applicable  to  every  conceivable  condition  of 
facts  and  circumstances,  so  that,  when  a  certain  condition  of 
•  facts  and  circumstances  is  presented  to  them,  they  will  at 
once  perceive  and  know  what  are  the  primary  and  the  re- 
medial rights  and  duties  of  both  the  litigants;  and,  this  knowl- 
edge being  complete  and  perfect,  it  is  useless  incumbrance  of 
the  record  to  spread  out  upon  it  the  legal  propositions  and 
inferences  with  which  every  one  is  assumed  to  be  acquainted. 
A  complaint  or  petition,  therefore,  drawn  in  accordance  with 
this  theory,  must  omit  (i)  the  legal  rule  which  is  the  direct 
cause  of  the  primary  right  and  duty;  (2)  the  primary  right 
and  duty  themselves,  which  are  the  results  of  this  rule  acting 
upon  the  given  facts;  and  (3)  the  remedial  right  and  duty 
which  accrue  to  the  plaintiff,  *'  etc. 

When  a  cause  of  action  arises  in  another  state,  it  cannot 
be  said  that  the  courts  and  parties  are  familiar  with  the  doc- 
.trines  and  requirements  of  the  law  applicable  to  the  case,  and 
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that  "they  will  at  once  perceive  and  know  what  are  the  pri- 
mary and  remedial  rights  and  duties  of  both  the  litigants." 
The  complaint  must  therefore  set  forth  the  rule  of  law  appli- . 
cable  to  the  facts  from  which  the  plaintiff's  primary  right 
and  the  defendant's  primary  duty  arise,  if  they  are  founded 
upon  statute;  otherwise  he  will  be  forced  to  rely  upon  the 
common  law  as  the  foundation  of  these  rights  and  duties.  In 
the  absence  of  allegations  as  to  the  laws  of  another  state,  the 
courts  will  presume  that  the  common  law  prevails  in  that 
state.  6  Ency.  of  Law  (2d  Ed.)  284;  Gooch  v.  Fancette  (N. 
C.)  29  S.  E.  362,  39  L.  R.  a.  835;  Siblev  v.  Young,  26  S.  C. 
415,  2  S.  E.  314;  Watson  on  Pers.  Inj.  §  554. 

We  proceed  to  consider  the  exceptions  in  their  regular 
order. 

First  Exception.  Even  if  the  appellant  is  correct  in  his 
contention  in  this  exception,  he  was  not  thereby  prejudiced, 
unless  the  common  law,  as  declared  by  the  courts  of  this 
state,  entitled  the  plaintiff  to  recover  damages  for  the  alleged 
injury,  and  this  question  will  be  considered  later. 

Second  and  Third  Exceptions.  These  exceptions  will  be 
considered  together.  The  appellant's  attorneys,  in  their 
argument,  do  not  cite  any  authorities  to  sustain  the  proposi- 
tion that  the  doctrine  of  fellow  servant  is  not  a  common-law 
doctrine.  If  there  was  any  doubt  upon  this  question,  it  would 
only  be  necessary  to  refer  to  the  authorities  cited  in  the 
argument  of  respondent's  attorneys  to  show  that  the  doctrine 
of  fellow  servant  does  exist  at  common  law.  In  the  case  of 
Wilson  V.  Ry.  Co.,  51  S.  C.  96,  28  S.  E.  91,  the  court  says: 
''When  persons  are  employed  in  a  common  undertaking,  all 
sustain  towards  each  othe^  the  relation  of  fellow  servants 
when  exercising  only  the  ordinary  duties  of  their  employment, 
even  when  they  cannot  see  each  other,  and  are  working 
apart,  and  not  in  conjunction.  But  if  an  employee  sustains 
an  injury  through  the  negligence  of  a  co-employee  while  such 
employee  is  performing  the  duties  of  the  master,  the  master 
cannot  defeat  his  recovery  on  the  ground  that  they  are  fellow 
servants."  The  case  of  Jenkins  v.  R.  Co.,  39  S.  C.  507,  18  • 
S.  E.  182,  39  Am.  St.  Rep.  750,  fully  sustains  this  doctrine. 
The  syllabus  of  the  case  states  correctly  the  principle 
decided,  as  follows:  ''The  conductor  of  a  preceding  freight 
train  and  the  assistant  fireman  of  a  following  freight  train  are 
fellow  servants,  to  the  extent  that  the  fireman  on  train  No.  2 
cannot  recover  from  the  master  for  damages  received  by  him 
in  jumping  from  his  engine  to  avoid  a  collision  with  cars  on 
the  track  detached  from  train  No.  i,  of  whose  presence 
proper  signals,  by  torpedoes  or  otherwise,  had  not  been  given. 
Whether  persons  in  the  same  employment  are  fellow  servants 
does  not  depend  upon  the  respective  rank,  grade,  or  authority 
of  the  servants. "  The  respondent's  attorney,  in  his  argu- 
ment, has  cited  numerous  other  cases  sustaining  the  doctrine 
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^innounced  in  Jenkins  v.  R.  Co.,  supra,  which  will  be  noted 
by  the  reporter.     These  exceptions  are  overruled. 

Fourth  Exception.  It  appears  from  the  allegations  of  the 
<:omplaint  that  the  plaintiff  and  the  engineer  were  exercising 
at  the  time  of  the  injury  the  ordinary  duties  of  their  respec- 
tive employments.  One  of  the  risks,  therefore,  which  the 
plaintiff  assumed,  was  the  negligence  of  his  fellow  servant, 
the  engineer.  When  the  fellow  servants  are  exercising  the 
ordinary  duties  of  their  employment,  the  law  says  that  each 
assumes  the  risks  incident  to  the  employment.  Under  such 
circumstances,  no  question  of  fact  is  presented  for  the  consid- 
eration of  the  jury.  Gallman  v.  U.  H.  Co..  65  S.  C.  192,  43 
S.  E.  524. 

Fifth,  Sixth,  Seventh,  and  Eighth  Exceptions.  These 
exceptions  will  be  considered  together.  They  must  be  over- 
ruled for  the  reason  that  the  only  acts  of  negligence  alleged 
in  the  complaint  are  those  relating  to  the  conduct  of  the 
engineer.  While  the  conduct  of  others  is  mentioned  in  the 
complaint,  they  are  not  alleged  to  have  been  negligent. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


Gay's  Adm'r  v.  Southern  Ry.  Co.  etal. 

{Supreme  Court  of  Appeals  of  Virginia^  June  11^  190J.) 

[44  S.  K.  Rep.  707.] 

Master  and  Servant— Incidental  Riaka— Notice  of  Danger.* 

When  a  servant  enters  upon  an  employment,  it  is  the  duty  of  the 
master  to  inform  him  of  the  nature  of  the  risk  and  peril  to  be  incurred 
in  the  course  of  his  employment,  but  not  as  to  a  special  danger  which 
spring's  out  of  a  particular  fact,  which  in  its  details  cannot  be 
anticipated. 

Error  to  Circuit  Court  of  City  of  Alexandria. 

Action  by  the  administrator  of  Dona  Gay  against  the  Phil- 
adelphia, Wilmington  &  Baltimore  Railroad  Company  and 
the  Southern  Railway  Company.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Affirmed. 

D.  Harmon  and  C.  W.  Allen,  for  plaintiff  in  error. 
F.  L.  Smith,  Munford,  Hunton,  Williams  &  Anderson,  and 
W.  H.  Payne,  for  defendants  in  error. 

KEITH,  P.  The  administrator  of  Dona  Gay  sued  the  Phil- 
adelphia, Wilmington  &  Baltimore  Railroad  Company  and 
the  Southern  Railway  Company  for  injuries  resulting  in  the 
death  of  his  intestate.  The  jury  rendered  a  verdict  subject 
to  a  demurrer  to  the  evidence,  and,  the  court  having  entered 

*As  to*  the  master's  duty  to  instruct  and  warn  inexperienced  and 
ignorant  employees,  see  foot-note  appended  to  Proffit  v,  Missouri,  etc., 
Ry.  Co.  of  Texas  (C.  C.  A.),  5  R.  R.  R.  1%,  28  Am.  A  Eng.  R.  Cas.,  N. 
S.,  196. 
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judgment  for  the  defendants,  the  case  is  now  before  us  upon 
a  writ  of  error  awarded  the  administrator. 

The  evidence  proves,  or  tends  to  prove,  the  following  facts: 
Dona  Gay  was  on  the  i6th  day  of  July,  1899,  in  the  employ- 
ment of  the  Southern  Railway  Company  as  one  of  the  crew 
of  a  shifting  engine  in  the  yards  of  the  company  at  Alexandria^ 
which  at  this  point  extend  from  the  station  in  a  southerly 
direction  for  about  one-half  a  mile,  to  a  place  designated  in 
the  evidence  as  the  ** Hill."  There  were  at  the  time  three 
tracks  of  the  Southern  Company,  the  most  eastern  of  which 
was  known  as  the  '^Main  Track/'  that  next  to  it  as  the  ** Val- 
ley Track/'  and  the  westernmost  of  the  three  as  the  ''Bridge 
Track."  Still  further  to  the  west,  at  no  great  distance,  were 
the  tracks  of  the  Philadelphia,  Wilmington  &  Baltimore  Rail- 
road. On  the  morning  of  the  accident.  Dona  Gay,  who 
had  been  continuously  on  duty  from  the  preceding  evening 
until  7  o'clock  of  that  morning,  had  stopped  work,  thinking 
that  his  tour  of  duty  had  been  completed ;  but,  there  being 
urgent  need  for  his  services,  he  was  again  summoned,  and 
resumed  his  duties  upon  the  yard  engine.  Some  hours  be- 
fore the  accident  occurred  a  car  loaded  with  lumber  was 
taken  from  the  yards  of  the  Southern  Railway  and  trans- 
ferred, as  was  the  custom,  by  means  of  connecting  rails,  to 
one  of  the  tracks  of  the  Philadelphia,  Wilmington  &  Balti- 
more Road.  Soon  thereafter,  while  engaged  in  the  same 
duty  of  shifting  cars  from  the  one  road  to  the  other,  the  en- 
gine came  in  contact  with  a  gondola,  and  drove  it  with  vio- 
lence upon  a  car  laden  with  lumber.  The  gondola  ''mounted" 
the  lumber  car,  and  it  took  more  than  an  hour  to  remove  the 
gondola  and  free  the  track.  The  load  of  lumber  was  confined 
by  wooden  standards  placed  in  iron  sockets,  and  one  of  these 
standards  was  so  bent  or  broken  that  it  projected  over  the 
side  of  the  car.  After  the  track  had  been  cleared  of  the 
wreck  of  the  gondola,  the  car  loaded  with  lumber  was  taken 
by  the  Philadelphia,  Wilmington  &  Baltimore,  returned  to 
the  Southern  Railway,  and  placed  upon  the  track  known  as  the 
"Valley  Track,"  which,  as  we  have  already  stated,  is  the  one 
nearest  to  the  main  line  of  that  road.  The  shifting  engine 
and  crew  went  on  the  side  track  in  order  to  permit  a  passen- 
ger train  to  pass,  and  the  engineer  in  charge  then  said  that 
he  would  go  out  and  get  the  bad  loads  from  the  valley  track 
and  put  them  on  the  repair  track.  Before  the  shifting  en- 
gine started,  the  conductor  proposed  to  Gay  to  get  a  drink  of 
water;  Gay  got  up  on  the  engine  first,  drank,  and  then  took 
his  position  between  the  tender  and  the  engine.  He  was 
looking  around  the  corner  of  the  cab,  when  he  was  struck  on 
the  left  side  of  his  head,  just  above  his  eye,  and  received  an 
injury  from  which  he  died  in  a  few  days. 

There  is  evidence  which  tends  to  show  that  the  engine  was 
moving  at  the  time  of  the  injary  from  12  to  20  miles  an  hour; 
that  the  standard  upon  the  lumber  car  projected  to  within  6 
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or  7  inches  of  the  cab  of  the  engine.  There  is  evidence 
which  also  tends  to  prove  that  Gay  at  the  time  of  the  injury 
was  watching  the  cars  upon  the  valley  track  to  ascertain 
which  of  them  were  out  of  repair,  whether  they  had  brakes 
on,  and  how  many,  and  how  many  links  and  pins  were  needed 
in  moving  them  to  their  proper  position  in  the  yard,  all  of 
which  was  in  the  line  of  his  duty. 

Do  these  facts,  considered  as  upon  a  demurrer  to  the  evi- 
dence, establish  negligence  of  the  defendants,  or  either  of 
them } 

The  collision  between  the  gondola  and  the  lumber  car,  by 
which  the  latter  was  disabled,  was  the  result  of  negligence; 
but  that  act  was  not  the  proximate  cause  of  the  injury  to  the 
deceased,  and  no  such  claim  is  asserted.  The  lumber  car 
having  been  disabled  and  rendered  unfit  to  be  forwarded  to 
its  destination  until  it  had  been  examined,  its  injuries  re- 
paired, and  its  load  readjusted,  it  is  not  perceived  that  the 
Philadelphia,  Wilmington  &  Baltimore  Railroad  was  guilty 
of  any  wrong  in  returning  it  to  the  Southern  Railway. 

It  is  claimed  that  it  might  have  been  put  in  a  safer  place 
than  that  at  which  it  was  left  on  the  valley  track,  because 
that  track  was  next  the  main  passenger  track  of  the  Southern 
Railway,  and  that  it  would  have  been  safer  to  have  placed  it 
upon  the  bridge  track.  In  the  light  of  subsequent  events,  it 
is  true  that  the  accident  complained  of  would  not  have  hap- 
pened if  this  had  been  done;  but  without  going  into  a  consid- 
eration of  the  evidence  as  to  the  reasons  which  it  is  alleged 
induced  those  who  were  charged  with  the  duty  of  returning  the 
lumber  car  to  the  Southern  Railway  track  to  select  the  valley 
track,  instead  of  the  bridge  track,  we  cannot  see  that  the  act 
itself  was,  with  respect  to  the  shifting  crew,  negligent,  or 
one  from  which  it  could  reasonably  have  been  expected  that 
any  injury  would  result.  It  is  true  that,  with  respect  to  pas- 
senger trains,  an  obstruction  upon  the  valley  track  would  be 
more  dangerous  than  if  it  were  upon  the  bridge  track;  but  to 
the  shifting  crew  the  choice  between  the  track  would  a  priori 
seem  to  have  been  a  matter  of  indifference. 

It  was  the  duty. of  the  Southern  Railway  Company  to  exer- 
cise ordinary  care  to  furnish  a  reasonably  safe  place  in  which, 
and  reasonably  safe  instrumentalities  with  which,  its  employ- 
ees should  perform  their  duties.  There  is  no  suggestion  that 
the  engine  and  track  were  not  in  complete  order,  or  that  the 
engine  was  not  manned  by  a  competent  and  efficient  crew.  We 
have  seen  that  the  act  of  negligence  by  which  the  lumber  car 
was  disabled  was  not  the  proximate  cause  of  the  injury  to 
Dona  Gay,  and  that  the  Philadelphia,  Wilmington  &  Balti- 
more Road,  finding  it  disabled  upon  their  track,  was  guilty 
of  no  negligence  in  restoring  it  to  the  Southern  Railway, 
from  which  it  had  received  it,  and  in  placing  it  upon  the 
valley  track  of  that  company. 

It  was  necessary  to  take  the  lumber  car  to  the  shop  where 
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it  could  be  overhauled,  its  load  readjusted,  and  any  injury 
which  it  had  suffered  could  be  ascertained  and  repaired.  It 
was  the  business  of  the  yard  crew  to  remove  disabled  cars,  and 
this  duty  involves  risks  which  are  incident  to  that  service,  and 
which  are  assumed  by  those  who  undertake  to  discharge 
them.  It  was  necessary  to  remove  this  car,  and,  while  the 
decedent  may  not  have  known  of  the  precise  danger  to  which 
he  was  exposed  upon  this  particular  occasion,  he  did  know 
the  general  duties  required  of  him,  and  the  perils  attendant 
upon  their  discharge. 

In  N.  &  W.  Rwy.  Co,  v.  Donnelly's  Adm'r,  88  Va.  856,  14  S. 
E.  693,  S3  Am.  &  Eng.  R.  Cas.  571,  if  is  said:  **It  is  well  set- 
tled that  when  a  servant  enters  upon  an  employment  he  ac- 
cepts the  service  subject  to  the  risks  that  are  incident  to  it. 
An  employee  who  contracts  for  the  performance  of  hazardous 
duties  assumes  such  risks  as  are  incident  to  their  discharge, 
from  causes  open  and  obvious,  the  dangerous  character  of 
which  causes  he  had  opportunity  to  ascertain.  If  a  man 
chooses  to  accept  employment,  or  continue  in  it,  with  a 
knowledge  of  the  danger,  he  must  abide  the  consequences,  so 
far  as  any  claim  against  his  employer  is  concerned.*'  Robin- 
son's Adm'r  v.  Dininny,  96  Va.  41,  30  S.  E.  442;  Bertha 
Zinc  Co.  V.  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869. 

In  Yeaton  v.  Boston  &  Lowell  R.  Corp.,  135  Mstss.  418,  the 
plaintiff  had  some  experience  in  railroading;  knew  how  to 
''brake"  and  make  up  cars.  He,  with  others,  were  in  the 
habit  of  taking  damaged  cars  and  putting  them  upon  what 
was  known  as  the  ''Hospital  Track."  Whenever  there  had 
been  damaged  cars  during  his  employment,  his  attention  was 
called  to  it,  generally  by  the  yardmaster,  who  usually  told  the 
men  that  the  cars  bad  been  damaged,  and  that  he  wanted 
them  put  upon  such  and  such  a  track. 

The  court  says :  "The  plaintiff  was  forty-five  years  old,  and, 
with  his  admitted  experience,  was  thus  of  sufficient  age  and 
intelligence  to  understand  the  nature  of  the  risk  to  which  he 
was  exposed  by  his  employment.  He  knew  that  broken  cars 
were  to  be  moved  and  handled  in  the  yard,  and  he  voluntarily 
undertook  and  continued  in  a  service  which  he  knew  included 
the  moving  and  handling  of  them.  He  was  aware  of  the 
danger  which  attends  handling  broken  cars,  and  sought  to 
guard  against  it  by  looking  to  see  if  the  cars  which  he  was  to 
assist  in  moving  were  out  of  order.  Notice  was  expected 
to  be  received  in  such  cases,  but  he  was  also  in  the  habit  of 
looking  out  for  himself.  It  was  incident  to  a  service  of  this 
description  that  broken  cars  might  sometimes  be  put  in  the 
wrong  place  in  the  yard,  and  that  sufficient  notice  of  defects 
in  them,  and  of  their  being  put  in  the  wrong  place,  might  be 
given.  These  are  omissions  of  notice  in  respect  to  matters 
of  detail,  which  cannot  be  given  in  advance,  and  which  are 
not  like  an  omission  to  give  instructions  to  an  inexperienced 
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hand  as  to  the  general  clangers  to  ¥^hich  his  service  will  ex- 
pose  him." 

That  case  illustrates  what  we  have  already  said — that  it  is 
the  duty  of  the  master  to  inform  the  employee  of  the  nature 
of  the  risk  and  peril  to  be  incurred  in  the  course  of  his  em- 
ployment, but  not  as  ^'to  a  special  danger  which  springs  out 
of  a  particular  fact,  which  in  its  details  cannot  be  antici* 
pated.*' 

''There  was  no  negligence  on  the  part  of  the  defendant  in 
sending  broken  cars  for  repairs  to  the  yard  where  the  plaintiff 
was  at  work.  This  was  a  proper  place  for  them.  There  was 
po  negligence  in  omitting  to  give  notice  to  the  plaintiff  that 
broken  cars  were  to  be  sent  to  this  yard  for  repairs,  and  that 
his  employment  included  the  duty  of  handling  and  moving 
them.  All  this  he  knew  already.  What  he  did  not  know 
was  that  this  particular  car  was  broken,  and  that  broken  cars 
which  were  sent  for  repairs  might  be  found  in  that  part  of  the 
yard  where  this  car  was.*'  Yeaton  v.  Boston  &  Lowell  R. 
Corp.,  supra;  Watson  v.  Railway  Company,  58  Tex.  434. 

We  are  of  opinion  that  the  judgment  of  the  circuit  court  of 
Alexandria  City  should  be  affirmed. 


Louisville  &  N.  R.  Co.  v.  Hall. 

{Court  of  Appeals  of  Kentucky  y  May  /p,  1903,) 

[74  8.  W.  Rep.  280.] 

Pleading— Amendments. 

Ky.  St.  1899,  §  2524,  provides  that  an  action  shall  be  deemed  com- 
menced when  the  first  process  is  issued.  Civ.  Code,  §  39,  provides  that  an 
action  is  commenced  by  filingf  the  petition  and  causingf  a  summons  to  be 
issued.  Section  132  permits  a  plaintiff  at  any  time  before  answer  to 
amend  without  leave,  and  section  134  provides  that  the  court  may  at  any 
time,  in  furtherance  of  justice,  permit  a  plea  to  be  amended  by  correct- 
ing a  mistake.  Plaintiff  was  injured  Auf^ust  15, 1899,  andbegfan  action 
Aug'ust  16, 1900.  Defendant  answered  at  the  September  term,  and  at 
the  following  March  term,  before  reply,  tendered  an  amended  answeCt 
pleading  limitations.  Plaintiff  filed  an  affidavit  of  the  clerk  stating 
that  he  received  the  petition  August  5,  1900,  with  a  letter  requesting 
that  it  be  filed  and  summons  issued,  but  that  no  tax  accompanied  it,  for 
which  reason  he  did  not  file  it,  but,  when  questioned  by  plaintiff's  at- 
torney several  days  prior  to  the  16th,  informed  him  that  it  had  been 
filed,  and  did  not  discover  his  error  until  the  16th,  when  he  filed  the. 
petition  and  issued  summons  :  held^  that  a  refusal  to  permit  defendant's 
amended  answer  to  be  filed  was  error. 

Injury  to  Employee  from  Structures  near  Track* — Negligence — 
Instruction. 
Plaintiff,  who  was  employed  by  a  railroad  company  to  load  engines 
with  coal  from  bins  by  means  of  portable  chutes,  was  injured  by  being 
struck  by  a  chute  while  he  was  riding  on  the  ladder  on  the  side  of  a  box 
car:  held^  that  an  instruction  that  it  was  negligence,  as  a  matter  of 
law,  not  to  keep  the  coal  chutes,  when  not  in  use,  far  enough  from  the 
tracks  so  as  not  to  injure  employees  so  situated,  was  error. 

Same -Same — Assumption  of  Risk. 
An  instruction  that,  if  plaintiff  **knew"  that  the  chute  was  too  close 

*See  notes  at  end  of  case. 
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for  reaaonablx  safe  passage,  the  jttry  shoald  find  for  defendant,  i»aa 
error,  as  defendant  was  entitled  to  a  ▼erdict  if  plaintiff  knew,  or  oonld 
by  the  exercise  of  ordinary  care  have  known,  that  fact. 

Personal  Injuries—Elements  of  Damages. 

In  an  action  for  personal  injuries,  an  instruction  that  in  estimating' 
damag'es  the  jury  should  consider  the  ag-e  and  situation  of  the  plaintiff, 
bis  earning  capacity  and  its  probable  duration,  his  bodily  suffering  and 
mental  anguish,  and  the  extent  to  which  he  is  unable  to  make  a  support 
for  himself,  is  erroneous,  as  not  confining  the  damages  to  the  expenses 
of  cure,  value  of  time  lost,  a  fair  compensation  for  physical  and  mental 
suffering,  and  any  permanent  reduction «of  earning  power. 

Same — Same. 

Such  instruction  is  also  erroneous  in  permitting*  the  jury  to  consider 
the  situation  of  the  plaintiff. 

Punitive  Damages. 

An  instruction  in  a  personal  injury  case  permitting  an  award  of  pun- 
itive damages  without  requiring,  as  a  condition  precedent,  a  finding  of 
gross  negligence,  is  erroneous. 

Same. 

Where  a  railroad  employee,  injured  while  on  the  side  of  a  box  car  by 
being  struck  by  a  portable  chute  used  to  convey  coal'from  bins  to  loco- 
motives, admits  that  he  knew  the  chutes  were  portable  and  frequently 
moved  from  one  place  to  another,  and  that  they  were  too  dose  to  the 
track  for  safe  passage  by  employees  situated  as  he  was,  and  that  his  in- 
jury resulted  solely  from  the  fact  that  he  believed  the  car  on  which  he 
was  had  passed  the  chutes  when  he  assumed  his  dangerous  position,  an 
instruction  permitting  an  award  of  punitive  damages  is  erroneous. 

Appeal  from  Circuit  Court,  Bullitt  County. 

**Not  to  be  officially  reported." 

Action  by  W.  H.  Hall  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Fairleigb,   Straus  &   Eagles,  B.   D.  Warfield,   and   E.  W. 
Hines,  for  appellant. 
W,  S.  Pryor  and  B.  F.  Cooper,  for  appellee. 

BURNAM,  C.  J.  The  appellee.  W.  H.  Hall,  was  one  of  a 
gang  of  laborers  employed  by  the  appellant,  the  Louisville  & 
Nashville  Railroad  Company,  to  perform  such  services  as 
might  be  necessary  about  the  coal  bins  from  which  it  supplied 
its  engines  with  coal  at  Lebanon  Junction.  The  bins  are 
about  8oo  feet  in  length,  and  are  built  along  sC  side  track,  on 
which  appellant  operated  three  large,  portable  coal  chutes, 
from  which  the  tenders  of  the  engines  were  loaded.  On  the 
15th  of  August,  1899,  the  appellee,  Hall,  came  in  contact 
with  one  of  these  coal  chutes  whilst  descending  the  side  ladder 
from  the  top  of  a  box  car  attached  to  a  moving  freight  train, 
and  was  knocked  between  two  cars,  and  his  legs  run  over  and 
so  crushed  as  to  require  amputation.  On  the  l6th  of  August, 
1900,  he  instituted  this  suit  for  damages,  alleging  as  a  cause 
of  action  that  he  had  been  directed  by  the  foreman  in  charge 
of  the  coal  bins  to  try  to  detect  certain  parties  who  were 
stealing  coal  from  the  bins,  and  for  this  purpose  was  allowed 
to  board  freight  trains  after  they  had  been  supplied  with  coal 
and  ride  along  the  bins;  that  on  the  15th  day  of  August,  i899» 
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he  climbed  to  the  top  of  a  box  car  of  a  slo^^ly  passing  train, 
and  remained  on  the  top  of  the  car  until  it  had  passed,  as  he 
supposed,  the  three  coal  chutes  on  the  side  track ;  that  he 
then  descended  the  side  ladder  of  the  box  car  for  the  purpose 
of  alighting  near  the  far  end  of  the  coal  bins,  when  he  sud- 
denly came  in  contact  with  one  of  these  chutes,  which  had 
been  moved  from  its  customary  place  near  the  other  two,  and 
without  his  knowledge,  and  had  been  negligently  left  stand* 
ing  on  the  side  track  in  such  close  proximity  to  the  main 
track  that  his  body  could  not  pass  between  the  chute  and  the 
moving  train ;  and  that  as  a  result  of  this  negligence  he  was 
knocked  from  the  side  of  the  car  and  run  over  by  the  train, 
sustaining  injuries  therefrom  which  resulted  in  the  loss  of 
both  of  his  legs.  He  charges  that  these  injuries  were  the  re- 
sult of  the  defendant's  negligence  in  failing  to  construct  and 
keep  its  portable  coal  chutes  at  a  proper  and  safe  distance 
from  its  passing  cars. 

At  the  following  September  term  of  the  Bullitt  circuit 
court,  defendant  answered,  traversing  specifically  all  the 
affirmative  allegations  of  plaintiff's  petition,  and  saying 
further,  by  way  of  defense,  that  the  plaintiff  bad  been  em- 
ployed about  its  coal  bins  for  many  months  prior  to  receiving 
the  injuries  sued  for;  that  he  was  familiar  with  its  portable 
chutes  and  the  construction  thereof,  and  was  thoroughly  famil- 
iar with  their  proximity  to  the  main  track;  that  he  received 
the  injuries  sued  for  whilst  he  was  riding  on  the  side  ladder 
of  one  of  their  freight  cars  in  violation  of  one  of  the  rules  of 
the  company,  and  for  his  own  pleasure  and  convenience,  and 
not  on  any  business  of  ^  the  company,  or  in  obedience  to  any 
direction,  express  or  implied,  of  the  foreman  of  the  coal 
bins;  that  he  was  at  a  place  where  he  had  no  right  to  be,  and 
where  no  duty  of  his  employment  called  him,  and  received 
the  injuries  complained  of  as  the  result  of  his  own  contribu- 
tory negligence.  The  pleadings  were  not  made  up  at  the 
September  term.  At  the  following  March  term  of  the  court, 
before  a  reply  had  been  filed,  the  defendant  tendered  and 
offered  to  file  an  amended  answer,  in  which  it  alleged  that 
more  than  one  year  had  elapsed  between  the  15th  day  of  Au- 
gust, 1899,  when  plaintiff's  right  of  action  accrued,  and  the 
i6th  of  August,  1900,  when  this  suit  was  filed  and  summons 
issued  thereon,  and  relied  upon  the  lapse  of  time  and  the  stat- 
ute of  limitations,  and  averred  that  this  plea  was  omitted 
from  the  original  answer  by  oversight  and  mistake  on  the 
part  of  the  attorney.  Plaintiff  objected  to  the  filing  of  this 
amended  answer,  and  filed  the  affidavit  of  O.  W.  Pearl,  clerk 
of  the  Bullitt  circuit  court,  in  which  he  stated  that  about  the 
Sth  of  August,  1900,  he  received  the  petition  in  this  case  in  a 
letter  from  plaintiff's  attorney,  requesting  that  same  be  filed, 
and  summons  issued  thereon,  but  that  no  tax  accompanied 
the  petition,  and  that,  as  he  did  not  know  either  the  plaintiff 
or  his  attorney,  he  did  not  file  the  petition,  but  when  asked 
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about  the  matter  by  plaintiff's  attorney,  several  days  prior  to 
the  i6th  of  August,  1900,  informed  him,  in  good  faith,  that  it 
had  been  filed,  and  that  he  thought  so  at  the  time,  and  did 
not  discover  his  mistake  until  the  i6th  of  August,  1900,  when 
he  filed  the  petition  and  issued  summons  thereon.  The  trial 
court  refused  to  permit  the  amended  answer  to  be  filed.  The 
pleadings  being  made  up  by  reply,  a  trial  before  a  jury  at  the 
December  term,  1901,  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $10,000.  Grounds  and  motion  for  a. 
new  trial  having  been  overruled,  the  defendant  appeals,  rely- 
ing for  a  reversal  upon  numerous  alleged  errors  to  its  preju- 
dice in  the  court  below. 

First  in  order  was  the  refusal  of  the  trial  court  to  permit 
the  plea  of  limitation  set  up  in  the  amended  answer  to  go  in. 
By  section  :^S24of  the  Kentucky  Statutes  of  1899  it  is  provided 
that  '^an  action  shall  be  deemed  to  have  been  commenced  at 
the  date  of  the  first  summons  or  process  issued  in  good  faith 
from  the  court  or  tribunal  having  jurisdiction  of  the  cause  ot 
action."  Section  39  of  the  Civil  Code  of  Practice  is  as  fol- 
lows: ''An  action  is  commenced  by  filing  in  the  office  of  th& 
clerk  of  the  proper  court,  a  petition  stating  the  plaintiff's 
cau<«e  of  action ;  or,  incases  wherein  written  pleadings  are 
not  required,  by  filing  in  such  court  the  account,  or  written 
contract,  or  a  short  written  statement  of  the  facts  on  which  the 
action  is  founded ;  and,  in  either  case,  by  causing  a  summons 
to  be  issued  or  a  warning  ordered  to  be  made,  thereon."  In 
Kellar  v.  Stanley,  86  Ky.  240,  5  S.  W.  477,  it  was  held  that  an 
action  was  not  commenced  until  a  summons  was  issued  or  a 
warning  order  made.  In  L.  &  N.  R.  Co.  v.  Smith's  Adm'r,  87 
Ky.  501,  9  S.  W.  493»  which  was  a  suit  for  damages  for  per- 
sonal injuries,  the  petition  was  filed  and  summons  issued 
thereon  and  served  upon  the  appellant  within  a  year  from  the 
accrual  of  the  cause  of  action ;  but  the  summons  cited  the 
appellant  to  appear  at  the  next  term  of  the  court,  which  com- 
menced within  10  days  from  the  date  of  the  summons.  At 
the  following  term  of  the  court  the  summons,  upon  defend- 
ant's motion,  was  quashed,  upon  the  ground  that  it  was  made 
returnable  to  a  term  of  court  commencing  within  10  days 
from  its  date.  Thereafter  an  alias  summons  was  issued  and 
served,  and,  more  than  a  year  having  elapsed  from  the  ac- 
crual of  the  cause  of  action  to  the  issuing  of  the  alias  sum- 
mons, plaintiff  pleaded  the  statute  of  one  year's  limitation  as 
a  bar  to  appellee's  right  to  maintain  the  action;  and  it  was 
held  that,  where  the  plaintiff  had  filed  his  petition  and  caused 
summons  to  issue  thereon  in  time  to  save  his  right  of  action, 
he  bad  done  all  that  the  law  required  him  to  do,  as  it  was  the 
duty  of  the  clerk  to  issue  the  summons  to  the  proper  term  of 
court,  and  it  was  not  incumbent  upon  the  plaintiff  to  see  that 
he  did  so.  The  ruling  in  this  case  was  followed  in  the  case 
of  L.  &  N.  R.  Co.  V.  Bowen,  39  S.  W.  31.  In  that  case  the 
petition  was  filed  in  time,  but  the  summons  was  issued  in  th& 
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name  of  D.  C.  Brown  instead  of  D.  C  Bowen ;  and  it  was 
held  that,  when  plaintiff  filed  his  suit  and  had  summons  issued, 
he  had  a  right  to  believe  that  the  clerk  would  issue  it  in  his 
name,  and  that  limitation  did  not  run.  These  cases  involved 
the  construction  of  the  Code  provisions.  In  Clark  v.  Kellar, 
66  Ky.  223,  the  court  had  before  it  a  case  arising  under  sec- 
tion 2524  of  the  statutes,  and  it  was  held  that  if  five  years 
was  permitted  to  elapse  after  the  suing  out  of  process,  which 
had  been  returned  unexecuted,  until  another  process  was  sued 
out  and  executed,  the  bar  was  effectual  In  Hyatt  v.  Bank 
of  Kentucky,  71  Ky.  193,  it  was  held  that  an  action  was  com- 
menced when  the  first  summons  thereon  was  isued  in  good 
faith. 

In  all  the  cases  bearing  upon  this  question  which  we  have 
been  able  to  find,  where  the  plantiff  had  filed  his  petition  in 
the  clerk's  office,  and  caused  summons  to  be  issued  thereon, 
within  the  statutory  period  of  limitation,  it  was  held  that  this 
was  the  limit  of  his  duty;  that  he  had  a  right  to  rely  upon 
the  clerk  to  issue  the  summons  in  proper  form  and  to  the 
proper  court.  It  appears  both  from  the  reasoning  and  deci- 
sion in  each  of  these  cases  that  the  duty  on  the  part  of  the 
plaintiff  to  file  his  petition  and  have  summons  issued  thereon 
within  the  statutory  period  was  mandatory,  and  that  any  neg- 
ligence in  this  respect  could  not  be  charged  to  the  clerk  as  an 
excuse  for  the  plaintiff's  failure  to  perform  his  duty.  But  in 
the  case  at  bar,  another  very  serious  question  arises;  the 
clerk,  in  his  affidavit,  testifies  that,  whilst  the  petition  was 
mailed  to  him  within  the  period  of  limitation,  it  was  not  ac- 
companied by  the  tax  on  the  suit;  that  he  was  unacquainted 
with  the  plaintiff  and  his  attorney,  and  for  this  reason  de- 
clined to  file  thje  petition  or  issue  the  process;  nor  does  it 
appear  that  this  omission  was  ever  supplied.  As  said  in 
Wood  V.  Carpenter,  loi  U.  S.  135,  25  L.  Ed.  807:  "Statutes 
of  limitation  are  vital  to  the  welfare  of  society,  and  are* 
favored  by  the  law.  They  are  found  and  approved  in  all 
systems  of  enlightened  jurisprudence.  They  promote  repose 
by  giving  security  and  stability  to  human  affairs.     An  im- 

f>ortant  public  policy  lies  at  their  foundation.  They  stimu- 
ate  to  activity  and  punish  negligence.  While  time  is 
constantly  destroying  the  evidences  of  rights,  they  supply  its 
place  by  a  presumption  which  renders  proof  unnecessary. 
Mere  delay,  extending  to  the  limit  prescribed,  is  itself  a  con- 
clusive bar.  The  bane  and  the  antidote  go  together."  Sec- 
tion 132  of  the  Civil  Code  provides  that  the  plaintiff  may  at 
any  time  before  answer  amend  his  petition  without  leave.  In 
this  case  no  reply  had  been  filed  to  defendant's  original 
answer,  and  the  amendment  was  tendered  for  the  purpose  of 
supplying  a  defense  which  had  been  omitted  from  the  original 
answer  by  the  oversight  and  mistake  of  counsel.  Section  134 
of  the  Civil  Code  provides  that  the  court  may  at  any  time,  in 
furtherance  of  justice,  permit  a  pleading  to  be  amended   by 
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correcting  a  mistake  in  any  respect;  and,  in  our  opinion,  the 
trial  court  erred  in  refusing  to  permit  the  amended  answer  to 
be  filed,  and  upon  return  of  the  case  the  amended  answer 
should  be  filed,  and  plaintiff  allowed  to  reply  thereto. 

We  will  next  consider  alleged   errors  in   the  in^ructions 
Nos.  I  and  2  given  to  the  jury  on  plaintiff's  motion. 

No.  I  is  as  follows:  '^ The  court  instructs  the  jury  that  it 
was  the  duty  of  the  defendant  to  keep  its  portable  chute, 
when  not  in  use,  at  such  distance  from  its  moving  trains  as 
was  reasonably  necessary  to  enable  its  servants  to  ascend  or 
descend  the  side  ladders  of  its  freight  trains  in  the  discharge 
of  their  duties,  with  reasonable  safety,  without  the  exercise 
of  more  than  ordinary  care.  And  if  the  jury  believe  from  a 
preponderance  of  the  evidence  that  the  plaintiff  was  injured 
whilst  discharging  in  good  faith  his  duty  to  defendant,  under 
the  directions  of  defendant's  employee  superior  in  authority 
to  plaintiff,  and  that  his  injuries  in  controversy  were  caused 
by  the  gross  negligence  of  defendant,  its  agents  or  employees, 
in  failing  to  keep,  if  it  did  so  fail,  its  portable  chute,  when 
not  in  use,  at  a  reasonably  safe  distance  from  the  side  lad- 
ders on  its  moving  trains,  the  law  is  for  the  plaintiff  and  the 
jury  should  so  find.  If,  however,  the  jury  believe  the  plain- 
tiff knew  that  the  defendant's  portable  chute  was  too  close 
for  reasonably  safe  passage  on  the  side  ladder  of  defendant's 
train  at  the  time  and  place  in  controversy,  then,  in  that  event, 
the  law  is  for  the  defendant,  and  the  jury  should  so  find." 
By  this  instruction  the  jury  are  told,  as  a  matter  of  law,  that 
it  was  negligence  in  appellant  not  to  keep  its  coal  chute  far 
enough  from  the  track  so  as  not  to  injure  employees  on  the 
side  ladders  of  passing  cars.  Whether  or  not  it  is  possible  to 
maintain  a  portable  coal  chute  used  for  furnishing  coal  to 
passing  engines  so  far  away  from  moving  trains  that  one  on 
the  side  ladder  of  a  box  car  may  pass  safely  between  the  chute 
and  the  train  was  a  question  of  fact  for  the  jury.  It  may  be 
that  it  is  absolutely  necessary  to  construct  coal  bins  as  in  the 
case  at  bar,  and,  if  it  be  not  so,  still  it  may  not  be  negligence 
to  do  so.  In  the  case  of  L.  &  N.  R.  Co.  v.  Mounce's  Adm'r 
(decided  Jan.  23,  1903)  71  S.  W.  518,  where  damages  were 
sought  for  the  death  of  a  switchman  in  appellant's  yard  at 
Livingston  by  reason  of  the  alleged  fact  that  the  switch  lights 
were  unlighted,  the  court  used  this  language :  '^  Besides,  in- 
struction No.  I  given  to  the  jury  is  erroneous  and  prejudicial 
to  the  defendant,  as  in  it  the  court  told  the  jury  that  it  was 
defendant's  duty  to  have  the  lights  in  reasonably  good  order 
and  condition  to  show  the  location  of  the  switch,  and,  if  he 
failed  to  do  so,  plaintiff  was  entitled  to  recover.  Under  this 
instruction,  if  the  jury  found  that  the  lights  were  out,  it  was 
bound  to  find  for  the  plaintiff,  however  great  may  have  been 
the  care  exercised  by  the  defendant.  As  was  said  by  this 
court  in  Needham  v.  L.  &  N.  R.  Co.,  85  Ky.  425  [3  S.  W.  797, 
II  S.  W.  306]:    *It  is  the  duty  of  the  master  to   use  ordinary 
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care  in  providing  for  the  use  of  the  servant  safe  machinery,  and 
premises  in  safe  condition.  He  is  not,  however,  an  insurer. ' 
In  Shearman  &  Redfield  on  Negligence  (4th  Ed.)  §  189* 
the  principle  is  stated  in  these  words:  'The  master  is  bound 
to  use  ordinary  care,  diligence,  and  skill  for  the  purpose  of 
protecting  his  servants  from  encountering  unnecessary  risks 
in  the  service,  but  he  is  not  bound  to  use  any  higher  degree 
of  care  for  that  purpose.  *  These  citations  are  in  accord  with 
the  great  weight  of  authority  on  this  subject.  In  fact,  we 
know  of  none  to  the  contrary."  This  instruction  is  objec- 
tionable for  another  reason,  as  it  only  requires  plaintiff  ''to 
know"  that  the  chute  was  too  close  to  the  track  for  reasonably 
safe  passage  by  it  on  the  side  ladder  of  the  car.  It  should 
have  contained  the  additional  qualification  that  he  knew,  or 
could  by  the  exercise  of  ordinary  care  have  known. 

The  verbiage  of  the  second  instruction  is  also  unusual,  and 
calculated  to  mislead  the  jury.  It  tells  the  jury  that:  ''If 
they  find  for  the  plaintifi,  they  should  award  such  damages, 
if  any,  as  the  proof  shows  he  has  sustained."  This  general 
expression  is  followed  by  the  words:  "In  estimating  the 
amount  of  damage,  the  jury  should  take  into  consideration 
the  age  and  situation  of  the  plaintifi,  his  earning  capacity  and 
its  probable  duration,  and  his  bodily  suffering  and  mental 
anguish,  and  the  extent  to  which  he  is  disabled  in  making  a 
support  for  himself  by  reason  of  the  injuries  received ;  and 
the  jury,  in  addition  to  such  compensatory  damages,  may 
award  punitive  damages,  not  exceeding,  in  all,  $25,000." 
This  court  has  frequently  announced,  in  actions  for  personal 
injuries  where  death  does  not  ensue,  that  compensatory  dam- 
ages were  confined  to  the  expense  of  cure,  value  of  time  lost, 
and  fair  compensation  for  physical  and  mental  suffering  caused 
by  the  injury,  and  for  any  permanent  reduction  of  the  power 
to  earn  money.  See  Parker  v.  Jenkins,  66  Ky.  587;  L.,  C. 
&  L.  R.  Co.  v.  Case's  Adm'r,  72  Ky.  736;  C.  P.  &  R.  v.  Kuhn, 
86  Ky.  578,  6  S.  W.  441,  9  Am.  St.  Rep.  309;  Carson  v.  Sin- 
gleton, 65  S.  W.  821.  The  instruction  is  erroneous  in  that 
it  does  not  confine  the  jury  to  the  consideration  of  these  ele- 
ments of  damage.  It  is  also  erroneous  in  telling  them  that 
they  should  take  into  consideration  the  situation  of  the  plain- 
tiff, and  in  authorizing  punitive  damages — both  for  the  rea- 
son that  the  jury  are  not  required  to  find,  as  a  condition 
precedent  to  awarding  such  damages,  that  the  acts  of  the  de- 
fendant which  are  complained  of  amounted  to  gross  negli- 
gence, and  for  the  reason  that  the  proof  discloses  no  ground 
for  the  recovery  of  punitive  damages  at  all.  The  plaintiff 
admitted  that  he  knew  the  coal  chutes  were  portable  and 
were  frequently  moved  from  one  place  to  another,  and  that 
they  were  too  close  to  the  track  for  reasonably  safe  passage 
by  them  of  a  man  riding  upon  the  side  ladder  of  a  moving 
box  car ;  that  his  injuries  resulted  solely  from  the  fact  that  he 
believed  the  car  on  which  he  was  riding  had  passed  beyond 
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the  chutes  before  he  attempted  to  descend  the  side  ladder  for 
the  purpose  of  alighting. 

Appellant  insists  that  the  overwhelming  weight  of  tes- 
timony in  the  case  conduces  to  snow  that  appellee  got  upon 
the  car  for  his  own  purposes,  and  not  in  the  interest  of  busi- 
ness of  the  company ;  that  he  had  full  information  as  to  the 
relative  location  of  the  coal  chutes,  and  that  his  injuries  re- 
sulted from  his  negligence  in  riding  on  the  side  ladder  of  the 
box  car,  without  proper  precautions  on  his  part  to  avoid  being 
struck  by  the  coal  chute ;  and  that  a  peremptory  instruction 
should  have  gone.  Where  there  is  any  conflict  in  the  testi- 
mony, questions  of  negligence  should  be  left  to  the  jury;  but, 
in  our  opinion,  there  was  such  a  decisive  preponderance  of 
the  evidence  in  this  case  against  the  finding  of  the  jury  that  it 
should  have  been  set  aside  and  a  new  trial  awarded  on  this 
ground,  as  well  as  for  errors  of  the  court  pointed  out  in  the 
opinion. 

Judgment  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

NOTES. 

INJUBIBS  TO  BMPL07BBS   FROM    OBJBOTS   OVBBHBAD^ 

OR  OBJBOTS  TOO  NBAR  TRACK. 

I.  General  Rule. 
IlluBtrationa. 

1.  Objects  ao  Near  aato  Strike  E^mployeea  Operating  Trains. 

a.  Coal  Chutes. 

b.  Buildings  and  Awnings. 

c.  Cattle  Guards. 

d.  Cattle  Chutes. 

e.  Telegraph  Poles,  Signal  Posts,  etc. 

f .  Station-Iyimit  Boards. 

g.  Water  Tanks  and  Spouts, 
h.  Switch  Stands. 

i.  Mail  Cranes. 

j.  Derricks. 

k.  Projecting  Rock  in  Cut. 

1.  Snow  Bank, 
m.  Coal  Pile, 
n.  Stumps. 

o.  Bridge  and  Trestle  Supports, 
p.  Cars  on  Sidings. 

2.  Objects  Liable  to  Pall  on  Track. 

a.  Trees. 

b.  Earth  and  Stones. 

3.  Obstructions  Dangerous  under  Foot. 

a.  Snow  and  Ice. 

b.  Stones — Gravel— Clinkers. 

c.  Lumber,  Timber,  etc. 

d.  Projecting  Cross-Ties. 

e.  Unsafe  Cattle  Guard. 

f.  Uncovered  Ditch. 

4.  Objects  Overhead, 
a.  Bridges. 

(1)  Height  Required. 

(2)  Same — As  to  Brakemen  on  Hif^h  Cars. 

(3)  Escaping  Liability  by  Giving  Warning. 

(4)  Warning  Device  to  Be  Properly  Erected  and  Maintained. 
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b.  Supporting  Arch  in  Tunnel. 

c.  Overhead  Wire. 
II.  Temporary  Structures. 

III.  Structures  Erected  by  Third  Persons. 

IV.  Effect  of  Custom. 
V.  Effect  of  Necessity. 

VI.  Where  Maintenance  of  Structure  Not  Negligence  as  to  Employee 

Injured. 
VII.  Employers'  Liability  Acts. 
VIII.  Contract  Exempting  Company  from  Liability. 
IX.  Acts  of  Fellow  Servants. 

1.  General  Rule. 

a.  Qualification. 

2.  Concurring  Negligence  of  Master  and  Fellow  Servant. 

3.  Who  Are  Not  Fellow  Servants. 

a.  Trainmen  and  Sectionmen. 

b.  Servants  of  Another  Company. 

c.  Servant  Charged  with  Instructing  Another. 
X.  Contributory  Negligence. 

1.  General  Principles. 

2.  Same-- Presumption  and  Burden  of  Proof. 

3.  Whether  Employee  Chargeable  with  Knowledge  of  Danger — 

Right  to  Rely  on  Company's  Performance  of  Duty. 

4.  Same— Same— Employee  Not  Excused  from  Using  Due  Care. 

6.  Whether  Employee  Having  Knowledge  of  Danger  Chargeable 
with  Contributory  Negligence. 

6.  Open  and  Obvious  Danger— Negligence  in  Use  of  Senses. 

7.  Question  for  Jury  in  Debatable  Cases. 

•8.  Principles  Discussed  with   Reference  to  Particular  Acts  and 
Omissions. 

a.  Failure  of  Employee  to  Perform  Positive  Duty. 

b.  Violation  of  Rules. 

c.  Same— Where    Rule  Not    Enforced,   or  Employee  Has  No 

Knowledge  Thereof. 

d.  Same — Unreasonable  Rule. 

e.  Acting  under  Orders. 

f .  Where  Duty  Might  Have  Been  Performed  at  Different  Time. 

g.  Getting  on  and  Off  of  Moving  Train, 
h.  Coupling  Cars  in  Motion. 

i.  Riding  in  Improper  Place  or  Position. 

j.  Same — Where  Employee  Occupies  Improper  Place  through 
No  Fault  of  His  Own. 
XI.  Assumption  of  Risk. 

1.  General  Principles. 

2.  Employee  Assisting  in  Abating  Danger  after  Having  Made 

Complaint. 

3.  Risk  Not  Assumed  Where  Danger  Slight. 

4.  Where  Employee  Is  Exercising  Due  Care  at  Time  of  Accident. 

5.  Sufficiency  of  Knowledge  to  Charge  Employee  with  Assumption 

of  Risk. 

6.  Same — Danger  Open  and  Obvious. 

7.  Same—  Question  for  Jury  in  Debatable  Cases. 

8.  Employee  Having  Knowledge  of  One  Danger,  Does  Not  Assume 

Risk  of  Another. 

9.  Necessary  Structures — Dangers  against  Which  Company  Can* 

not  Reasonably  Guard. 

1.  GENERAL  RULE.' 

Under  the  well-settled  principle  in  the  law  of  master  and  servant, 
that  the  master  owes  to  the  servant  the  duty  of  exercising  reasonable 
•care  to  provide  him  a  safe  place  in  which  to  work,  and  in  the  matter  of 
inspection  to  see  that  the  same  is  kept  safe,  it  is  the  duty  of  a  railroad 
•company  to  exercise  reasonable  care  to  see  that  no  structure  or  object 
is  permitted  to  be  erected  or  maintained  so  near  to*  or  over,   its  track. 
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aB  to  ezpoae  its  emplojees,  «t  work  on  and  about  train*,  to  any  unusual 
cr  eztr&ordinary  hazard,  unless  the  neccsaitj  for  the  erection  or  main- 
tenance of  the  structure  be  auch  aa  to  overbalance  the  consideration  of 
the  increaaed  risk.  Numerous  authorities  in  support  of  this  proposition 
will  t>e  found  cited  in  the  illuatratioas  below. 

ILLUSTRATIONS. 
1.  OBJECTS  SO  NEAR  AS  TO  STRIKE  EMPLOYEES  OPERAT- 
ING TRAINS. 
«.  Coal  Chutes. 

Thus  it  is  actionable  nejirlleence  for  a  railroad  company  to  erect  or 
permit  the  erection  of  a  coal  chute  so  near  the  track  as  to  render  the 
place  unnecesaarily  danfcerons  to  emplojees  eag'ag'ed  in  the  operation 
of  trains  in  the  usual  and  ordinary  manner,  and  exercising  due  care  for 
their  own  safety.  North  Chicago  Rolling  Mills  Co.  c,  Morriasey,  111  111. 
646,  18  Am.  A  Eok.  R  Cas.  47  ;  New  York,  etc.,  R.  Co.  f .  Oatman,  146 
Ind.  452,  6  Am.  &  Eng.  R  Cas.,  N.  S.,  SB8,  45  N.  E.  651  ;  Kelleher  v.  MU- 
waukee,  etc.,  R.  Co.,  80  Wis    584, SON.  W.  942, 

The  deceased,  while  engaired  in  the  performance  of  his  duties  on  a 
fietgbt  train,  was  struck  while  ascending-  the  side  ladder  of  a  car,  by  a 
foot-board  projecting  from  a  coal  ahed  near  the  track.  The  ahed  itself 
was  twenty-eight  aud  one-half  inches  distant  from  the  side  of  the  car, 
but  the  foot-board,  which  was  seven  feet  from  the  ground,  was  only 
sixteen  and  one-half  inches  from  the  side  ladder.  It  was  held  that  the 
company  was  negligent  in  maintaiutag  the  structure  so  near  the  track. 
Chicago,  etc.,  R  Co.  v.  Stevens,  189  111.  226,  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,182,  S9N.  E.S77. 

In  Michigan  it  is  held,  that  as  to  elevators,  coalbins,  and  similar 
structures  located  close  to  sidings  for  the  purpose  of  facilitating  the 
loading  and  unloading  of  cars,  the  company  is  not  negligent,  because 
of  the  practical  necessity  ;  but  that  it  may  be  otherwise  where  they  are 
located  in  dangerous  proximity  to  the  main  line.  Pahlan  v.  Detroit,  etc. , 
R.  Co.,  122  Mich.  232,  16  Am.  &  Etig.  R.  Cas.,  N.  S.,  309,  81  N.  W.  103. 
See  also,  Phelps  v.  Chicago,  etc  ,  R.  Co.,  122  Mich,  171,  16  Am.  &  Eng. 
R.  Caa.,  N.  S.,  302,  81  N.  W.  101. 
b.   Buiidinfta  and  Awnings. 

In  the  erection  of  buildings  and  awnings,  even  though  they  are 
Intended  for  use  as  depots,  or  for  the  protection  of  passengers  from  the 
elements,  the  company  must  have  an  eye  to  the  safety  of  its  employees, 
and  not  unnecessarily  increase  the  riska  ordinarily  incident  to  the 
performance  of  their  duties.  Gulf,  etc.,R.  Co.  v.  Darby  (Tex.  Civ.  App  ), 
2  R.  R,  R.  327, 25  Am  &  Eng  R  Cas.,  N.  S.,  327,  67  S.  W.  446  ;  Nugent 
V  Boston,  etc.,  R.  Corp.,  80  Me.  62.  38  Am.  &  Eog.  R.  Caa.  52,  12  Atl. 
797,  6  Am.  St.  Rep.  151  ;  Chicago,  etc.,  R.  Co.  v.  Clark,  108  III.  113,  15 
Am.  &  Eng.  R.  Caa.  261. 

TVuisiu  Tlliuoisit  was  held  to  be  negligence  to  construct  a  station 
hoi]-(^  awiiinh'  SO  that  it  was  about  even  with,  and  eighteen  inches. 
above,  a  froi^'ht  car  standing  on  the  side  track  :  Illinois  Ceat.  R.  Co.  t>. 
Welch,  S2  III.  183,4  Am  Rep.  593;  and  gross  negligence  to  permit  the 
shed  of  ail  adjacent  building  to  project  within  seven  inches  of  the  side 
of  a  pas^in^  engine.     Illinois,  etc.,  R.  Co.  v.   Whalen,  19  III    App.  116. 

In  Ferren  v.  Old  Colony  R.  Co.,  143  Mass-  197,  9  N.  E.  608,  the  plain- 
tiff, while  assisting  in  pushing  a  car,  was  injured  by  being  caught 
between  the  car  and  a  building  which  stood  beside  the  track.  Owing  to 
a  curve  in  the  track,  the  space  between  the  car  and  the  building  grad- 
ually narrowed  as  the  car  advanced,  and  the  plaintiff,  with  all  bit 
energies  bont  upon  pushing  the  car,  was  led  into  a  kind  of  trap,  as  it 
were.  It  was  held  that  the  compiny  was  oegliifent  in  maintaining  the 
building  in  such  position,  and  that  the  plaintilT  waa  entitled  to  recover. 
The  M  i5ii:hd<etts  court,  however,  ia  inclined  to  favor  the  master 
wherever  p:i')'iible,  and  in  most  instances  it  holds  that,  aa  to  permanent 
■tnictures  bedside  the  track,  the  aervant  must,  as  a  matter  of  law,  be 
beld  to  have  asaumed  the  risk  at  the  time  of  entering  into  the  service, 
risk  V  Fitchburg  R.  Co.,  158  Mass.  2J8,  33  N.  B.  510  ;  Lovejoy  v.  Bos- 
.  S.  Corp.,  125  Mass.  79, 28  Am.  Rep.  206. 
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In  another  case,  there  was  a  cattle  chute  at  a  point  on  the  side  track 
some  five  or  six  hundred  feet  from  the  point  w.here  the  side  track  left 
the  main  line.  On  this  same  side  track,  and  about  midway  between 
the  cattle  chute  and  the  point  of  departure  from  the  main  line, 
stood  a  section  house,  the  roof  of  which  projected  to  within 
thirteen  or  fourteen  inches  of  the  sides  of  passing  cars.  At  the 
time  the  deceased  was  killed,  he,  and  other  members  of  the 
train  crew,  had  just  finished  shifting-  a  carload  of  stock  to  the  cat- 
tle chute.  Returning  from  the  cattle  chute,  it  was  necessary  for 
the  deceased  to  climb  down  from  one  of  the  cars  and  be  ready 
to  leap  from  the  train,  while  yet  in  motion,  and.  throw  the  switch. 
While  climbing  down  the  side  of  the  car,  he  was  struck  by  this  project- 
ing roof,  knocked  from  the  car,  and  severely  injured.  It  was  contended 
on  the  part  of  the  company  that  it  was  wholly  unnecessary  for  the  de- 
ceased to  begin  the  descent  from  the  top  of  the  car  so  far  from  the  switch, 
and  that  his  action  in  so  doing  was  a  contingency  against  which  it  was 
unreasonable  to  require  it  to  guard.  The  accident  happened  in  the  early 
morning,  before  it  was  light.  The  deceased  was  a  new  man  on  the 
road  and  had  passed  that  station  but  once  before,  such  previous  trip  hav- 
ing been  made  in  the  night.  It  was  held,  that  it  was  for  the  jury  to  say 
whether  the  company  was  guilty  of  negligence  in  having  the  roof  so 
near  the  sides  of  passing  cars.  Flanders  z^.  Chicago,  etc.,  R.  Co.,  51 
Minn.  193,  53  N.  W.  544. 

c.  Cattle  Guards. 

Where  an  engineer,  engaged  in  correcting  some  defect  in  his  engine^ 
was  working  on  the  outside  of  the  cab,  and  while  so  doing  was  struqjc 
by  a  cattle  guard,  which  stood  thirty  inches  from  the  rail  at  the  bottom, 
and  sloped  outward  until  it  was  forty-eight  inches  from  a  perpendicular 
to  the  rail  at  the  top,  it  was  held  to  be  a  question  for  the  jury  to  say 
whether  the  company  was  negligent  in  maintaining  the  structure  so 
near  the  track.  Murphy  v.  Wabash,  etc.,  R.  Co.,  115  Mo.  Ill,  21  S.  W. 
862. 

But  where  a  brakeman,  seeing  stones  whirled  from  under  a  car,  stood 
on  the  side  ladder,  and  leaning  outward  and  downward,  attempted  to 
discover  the  trouble,  and  was  struck  while  so  doing  by  the  **wing  fence*' 
of  a  cattle  guard  standing  three  feet  ten  inches  from  the  rail,  it  was 
held  that  there  was  no  negligence  in  placing  the  fence  that  distance 
from  the  track ;  such  an  accident  having  never  before  occurred,  and  it 
being  one  not  likely  to  occur,  or  reasonably  to  be  apprehended.  McKee 
V.  Chicago,  etc,  R.  Co.,  83  Iowa  616,  48  Am.  &  Eng.  R.  Cas.  154, 50  N. 
W.  209,  13  L.  R.  A.  817. 

d.  Cattle  Chutes. 

And  so  in  the  case  of  cattle  chutes,  the  company  must  not  place  them 
so  near  the  track  as  to  endanger  the  lives  and  safety  of  employees  en- 
gaged in  operating  trains.  Allen  t/.  Burlington,  etc.,  R.  Co.,  57  Iowa 
623,  5  Am.  &  Eng.  R.  Cas.  620,  11  N.  W.  614,  64  Iowa  94.  19  N.  W.  807  ; 
Dorsey  v  Philltpti,  etc.,  Co.,  42  Wis.  583.  And  especially  is  this  true  if 
it  be  at  a  point  where  employees,  in  the  performance  of  their  duties,  are 
required  to  get  on  and  ofF  trains  in  motion  by  means  of  side  ladders  and 
steps.  Keist  v,  Chicago,  etc.,  R.  Co.,  110  Iowa  32, 16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  297,  81  N.  W.  181. 

In  New  York,  etc.,  R.  Co.  v.  Ostman  (Ind  ),  41  N.  E.  1037,  it 
was  held  to  be  negligence  to  permit  a  cattle  chute  to  stand  within  thirteen 
inches  of  the  cab  windows  of  oassing  engines. 

And  in  Wood  v.  Louisville,  etc.,  R.  Co.  (C.  C),  11  Am.  &  Eng.  R.  Cas.^ 
N.  S.,  525,  it  was  said,  that  the  company  was  bound  at  its  peril,  to  see 
that  cattle  chutes  were  placed  a  sufficient  distance  from  the  track  to 
avoid  raking  the  brakemen  from  the  side  ladders  of  freight  cars,  under 
all  circumstances ;  that  the  mere  fact  that  a  brakeman  was  raked  from 
the  side  of  a  car  established  negligence  per  se,  and  that  it  was  not  a 
question  as  to  whether  the  chute  should  have  been  placed  farther  from 
the  track. 

But  where  the  plaintiff,  a  small  man,  five  feet  four  inches  high,  was 
injured  by  striking  a  cattle  chute,  while  riding  upon  the  journal  box» 
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holding'  to  the  car  with  one  hand,  and  swinging  out  with  his  lantern  in 
the  other,  having*  assumed  such  position  in  order  that  he  might  drop 
from  the  car  to  turn  a  switch  a  short  distance  ahead,  and  the  company 
produced  evidence  to  show  that  men  of  much  lar^fer  stature  had  passed 
the  place  habitually  without  injury,  one  of  them,  a  large  man,  having 
passed  it  riding  in  the  same  position  as  plaintiff,  and  with  a  boy  on  his 
back,  it  was  held  that  the  evidence  did  not  show  that  the  chute  was 
dangerously  near  the  track.  Allen  v.  Burlington,  etc.,  R.  Co.,  64  Iowa 
94,  19  N.  W.  870. 

e.  Telegraph  Poles,  Signal  Posts,  etc. 

So  it  is  negligence  for  a  railway  company  to  permit  a  telegraph  pole, 
signal  post,  or  similar  object,  to  stand  so  near  the  track  as  to  endanger 
the  lives  of  employees  engaged  in  the  discharge  of  their  duties  on  pass- 
ing trains.  Potter  v,  Detroit,  etc.,  R.  Co.,  122  Mich.  179, 16  Am.  &  Bng. 
R.  Cas.,  N.  S.,  264,  81  N.  W.  80;  Johnson  v.  St.  Paul,  etc.,  R.  Co.,  43 
Minn.  53,  41  Am.  &  Eng.  R.  Cas.  293,  44  N.  W.  884 ;  Whipple  v.  New 
York,  etc.,  R.  Co.,  19  R.  I.  587,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  517,  35  Atl. 
305 ;  Crandall  v.  New  York,  etc.,  R.  Co.,  19  R.  I.  594,  5  Am.  A  Eng.  R. 
Cas.,  N.  S.,  543,  35  Atl.  307  ;  Kearns  v.  Chicago,  etc.,  R.  Co.,  66  Iowa 
399,  22  Am.  A  Eng.  R.  Cas.  287,  24  N.  W.  231. 

In  Chicago,  etc.,  R.  Co.  v.  Russell,  91  111.  298,  the  fact  that  the  post 
had  stood  for  three  years  within  eighteen  inches  of  passing  freight 
trains,  was  held  to  establish  the  company's  negligence. 

In  Whipple  v.  New  York,  etc.,  R.  Co.,  19  R.  I.  587*  5  Am.  A  Eng.  R'. 
Cas.,  N.  S.,  517,  35  Atl.  305,  it  appeared  that  a  telegraph  pole  stood  three 
feet,  fiv^  and  one-quarter  inches  from  the  outside  of  the  rail.  It 
inclined  towards  the  track  until  at  the  height  of  a  box  car  there  was 
a  space  of  only  15  inches  between  it  and  the  side  ladder  of  the  car.  This 
space  was  sufficient  to  permit  the  passage  of  a  man  standing  erect  on 
the  ladder,  but  not  a  man  engaged  in  climbing  the  ladder.  This  pole 
stood  in  a  freight  yard,  where  trains  were  made  up  and  where  brakemen 
were  constantly  called  upon,  in  the  course  of  their  duties,  to  ascend 
and  descend  the  sides  of  moving  cars.  It  was  held  that  the  company 
was  negligent  in  permitting  it  to  remain  in  such  position. 

And  so  where  the  poles  between  the  double  tracks  of  a  street  railway 
stood  within  three  and  one-half  inches  of  the  sides  of  passing  cars,  the 
company  was  held  liable  for  the  death  of  an  employee  who,  while  en- 
liaged  in  the  performance  of  his  duties,  on  the  platform  of  a  car  which 
was  not  provided  with  a  safety  gate,  was  thrown  against  one  of  the 
posts  and  killed.  Citizens'  St.  R.  Co.  z/.  Reed,  28  Ind.  629,  4  R.  R.  R.  43, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  43,  63  N.  E.  770. 

But  where  a  fireman  upon  the  defendant's  road  was  called  upon  in 
the  course  of  his  duties  to  take  notice  of  one  of  the  boxes  of  the  tender, 
or  engine,  which  had  become  heated,  and  while  leaning  out  of  the 
engine  for  that  purpose,  was  struck  by  a  telegraph  pole  which  cleared 
the  side  of  the  engine  by  only  twelve  inches,  it  was  held  to  be  a  ques- 
tion for  the  jury  as  to  whether  the  company  was  negligent  in  leaving 
the  pole  so  near  the  track.  Hall  v.  Union  Pac.  R.  Co.,  5  McCrary  iS7, 
16  Fed.  744. 

So  where  the  company  maintained  a  signal  post  within  four  feet  of 
the  track,  in  a  large  yard,  where  there  were  numeious  tracks  and  con- 
stantly moving  trains,  it  was  held,  there  being  evidence  that  the  post 
was  too  near  for  the  safety  of  employees  engaged  in  the  performance  of 
their  duties  on  trains,  that  the  question  of  the  company's  negligence 
was  for  the  jury.  Johnson  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  41  Am. 
A  Eng.  R.  Cas.  293,  44  N.  W.  884. 

In  Thain  V,  Old  Colony  R.  Co.,  161  Mass.  353,  37  N.  E.  309,  the  plain- 
tiff, an  engineer,  was  injured,  while  on  duty,  by  being  carried  against 
a  wooden  post  standing  four  feet  from  the  track  and  two  feet  from  the 
tender  l>eam  where  he  was  at  the  time.  The  post  was  a  temporary 
structure,  erected  for  the  purpose  of  supporting  a  bridge  at  that  place. 
The  plaintiff  was  an  experienced  engineer,  and  knew  of  the  permanent 
dangers  of  this  kind  along  the  track,  but  had  no  knowledge  of  this  post. 
It  was  held,  as  a  matter  of  law,  that  the  company  was  not  negligent  in 
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failing'  to  ^ive  warning'  of  the  existence  of  thia  post,  tlie  court  saying : 
*'The  company  is  not  t>ound  to  give  waroingf  of  every  such  structure  to 
every  person  employed  upon  its  trains.  There  must  be  some  point 
within  the  limits  which  it  is  possible  for  a  man  on  a  train  to  reach,  at 
which  the  railroad  company  has  a  right  to  build  without  notice,  and  to 
assume  that  those  on  the  trains  will  keep  out  of  the  way.  Everyone 
knows  that  there  is  danger  as  soon  as  he  gets  outside  the  line  of  the 
train  when  it  is  in  motion.'*  It  was  also  held  that  it  was  immaterial 
that  there  was  a  rule  of  the  company  forbidding  the  placing  of  obstruc- 
tions within  six  fee^  of  the  track. 

f.  Station-Linnit  Boards. 

It  is  negligence  for  a  railroad  company  to  maintain  a  station-limit 
board  so  near  the  track  that  a  fireman  engaged  in  the  proper  discharge 
-of  his  duty  is  injured  thereby.  Central  Trust  Co.  v.  East  Tenn.,  etc., 
R.  Co.,  73  Fed.  661. 

g.  Water  Tanks  and  Spouts. 

So  it  is  negligent  to  maintain  a  water  tank  so  near  the  track  that  it 
will  endanger  the  safety  of  employees  engaged  in  the  operation  of 
trains  and  in  the  exercise  of  due  care.  East  Tenn.,  etc.,  R.  Co.  v, 
Thompson,  94  Ala.  636,  10  So.  280  ;  Choctaw,  etc.,  R.  Co.  v.  McDade, 
1  R.  R.  R.  413, 24  Am.  A  Eng.  R.  Cas  ,  N.  S.,  413,  112  Fed.  888  ;  Gould, 
Adm'r,  V.  Chicago,  etc.,  R.  Co.,  66  Iowa  590, 22  Am.  A  Eng.  R.  Cas.  289, 
24  N.  W.  227  ;  Walsh  v.  Oregon  Ry.  &  Nav.  Co.,  10  Ore.  250 ;  Houston, 
etc.,  R.  Co.  V,  Oram,  49  Tex.  341. 

Owing  to  the  length  of  chain  by  which  it  was  suspended,  the  spout  of 
a  water  tank  extended  eighteen  inches  farther  over  the  track  and  hung 
a  foot  lower  than  such  spouts  ordinarily  did%  By  reason  of  this,  a 
brakeman  was  knocked  from  the  top  of  a  train  and  killed.  It  was  held 
that  the  defendant  company  was  guilty  of  negligence  in  failing  to 
provide  a  safe  appliance.    Greenleaf  v,  Dubuque,  etc.,  R.  Co.,  33  Iowa  52. 

And  so  where  the  company  negligently  permits  the  spout  of  a  tank  to 
become  and  remain  so  out  of  order  that,  instead  of  springing  back  to 
an  upright  position  after  having  been  used,  or  remaining  in  such  posi- 
tion after  having  been  pushed  back,  it  settles  down  to  a  horizontal 
position  over  the  track,  at  such  a  height  that  it  will  sweep  a  brakeman 
from  the  top  of  a  passing  train,  it  is  liable  for  injuries  to  an  employee 
caused  thereby.  Northern  Pac.  Ry.  v.  Perry,  116  Fed.  609,  5  R.  R.  R. 
177,  28  Am.  &  Eng.  R.  Cas..  N.  S.,  177. 

In  Atlanta,  etc.,  Ry.  v.  Woodruff,  66  Ga.  707,  it  appeared  that  the 
plaintiff  was  a  baggage  man  on  the  defendant's  train,  and  that  in  addi- 
tion to  his  duties  as  such,  it  was  also  his  duty  to  look  after  the  condition 
of  the  cars,  and  any  other  matters  which  might  affect  the  safety  of  the 
train  or  the  passengers.  On  the  trip  on  which  he  was  injured,  he  was 
told  that  new  trucks  had  t>een  placed  under  one  of  the  cars,  and  that  he 
ahould  look  out  for  them.  Before  the  train  had  proceeded  very  far,  one 
of  the  wheels  became  hot,  and  began  to  make  a  noise.  The  plaintiff 
went  to  the  side  door  of  the  baggage  car,  and  leaned  out  to  see  if  the 
hot  wheels  would  endanger  the  safety  of  the  train.  While  in  this 
position,  and  without  fault  or  negligence  on  his  part,  he  was  struck  by 
the  spout  of  a  water  tank  which  was  sufficiently  near  the  track  to  strike 
him  while  engaged  in  the  performance  of  such  duty  in  the  ordinary  and 
usual  manner.  It  was  held  that  these  facts  made  out  a  case  of  negli- 
gence against  the  company.  See,  however,  Atlanta,  etc.,  R.  Co.  v, 
Webb,  61  Ga.  586,  where  it  was  held  that  there  could  be  no  recovery  if 
the  plaintiff's  intestate  could  have  passed  the  projecting  spout  of  a 
water  tank  by  using  due  care  in  the  prosecution  of  his  duties. 

h.  Switch  Stands. 

In  regard  to  switch  stands,  it  is  to  be  taken  into  consideration  that 
they  are  placed  only  where  there  is  switching  to  be  done,  usually  near 
stations  and  in  yards  where  trains  are  made  up  ;  tliat  the  nature  of  the 
employment  at  those  places  is  such,  that  those  engaged  therein  are 
compelled  to  undergo  greater  exposure  to  danger  from  structures  along 
the  track ;  it  being  necessary  for  switchmen  and  brakemen  to  swing  on 
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and  ofP  moving-  trains,  and  for  engineers  to  lean  from  cab  windows  and 
look  backward  as  well  as  forward,  in  order  to  observe  the  signals.  In 
view  of  these  facts,  it  is  the  duty  of  the  company,  in  placing  such 
objects  as  switch  stands,  to  exercise  a  degree  of  care  commensurate 
with  the  danger  which  its  employees  will  be  called  upon  to  undergo ; 
if  possible  they  should  be  placed  a  safe  distance  from  the  track  in  every 
instance,  and  where  that  cannot  be  done,  and  a  ground  switch  will 
answer  equally  well,  it  should  be  used  instead.  To  this  eifect,  see  the 
following  cases  :  Southern  Kansas  R  Co.  v,  Michaels,  57  Kan.  474, 8  Am. 
&  Eng.  R.  Cas.,  N.  S.,  761,  46  Pac  938  (target  in  shape  of  arrow  so  long^ 
as  to  strike  brakemen  on  side  ladders  when  turned  towards  track) ;  Boss 
V  Northern  Pacific  R,  Co.,  5  Dak.  308,  40  N.  W.  590.  2  N.  Dak.  128,  49  N. 
W.  655,  33  Am.  St.  Rep.  756  (target  negligently  permitted  to  become 
and  remain  so  bent  towards  track  as  to  scrape  sides  of  passing  cars) ; 
Johnston  v,  Oreg-on.  etc.,  R.  Co..  23  Ore.  94,  31  Pac.  283;  Bonner  v. 
La  None,  80  Tex.  117,  15  S.  W.  803  (stand  within  twenty-one  inches  of 
side  ladders);  Pidcock  v.  Union  Pac.  R.  Co.,  5  Utah  612,  19  Pac.  191, 
1  L.  R.  A.  131  (stand  within  ten  inches  of  passing  cars  where  no  neces- 
sity for  same,  and  where  ground  switch  would  have  done  as  well); 
Morrisette  v.  Canadian  Pac.  R.  Co.,  74  Vt.  232,  5  R.  R.  R.  219,  28  Am.  Sc 
Eng.  R.  Cas..  N.  S.,  219,  52  Atl.  520. 

In  Coif  V.  Chicago,  etc.,  R.  Co.,  87  Wis.  272,  58  N.  W.  408,  the  arm  or 
target  of  the  stand  projected  to  within  seven  and  one-half  inches  of  the 
l^angway  steps  of  passing  engines.  It  was  shown  that  it  stood  consid- 
erably nearer  the  track  than  other  stands  in  the  same  yard,  and  that  it 
was  never  used.  It  was  held  that  it  was  for  the  jury  to  say  whether  the 
company  was  guilty  of  negligence  towards  a  night  employee  in  leavings 
the  stand  so  placed.       ^ 

i.  Mail  Cranes. 

It  is  negligence  to  place  a  mail  crane  so  near  the  track  as  to  endanger 
the  safety  of  employees  on  trains,  unless  it  is  so  placed  through  unavoid- 
able necessity  ;  as  where  the  mail  catches  on  the  cars,  constructed  in  ac- 
cordance with  the  regulations  of  the  federal  government,  could  not  be 
efficiently  operated  if  the  cranes  were  placed  at  a  greater  distance. 
Kenney  v,  Meddaugh,  118  Fed.  209,  5  R.  R.  R.  226,  28  Am  &  "Eixig  R. 
Cas.,  N.  S.,  226;  Louisville,  etc.,  R.  Co.  v.  Milliken's  Adm'r  (Ky.),  14 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  742,  51  S.  W.  796 ;  Chicago,  etc.,  R.  Co.  v, 
Gregory,  58  III.  273;  Sisco  v,  Lehigh,  etc.,  R.  Co.,  75  Hun  582,  27  N. 
Y.  Supp.  671. 

J.  Derricks. 

Where  a  railroad  company  erects,  or  permits  the  erection,  upon  its 
right  of  way,  of  a  derrick,  which  is  an  essentially  dangerous  contrivance, 
in  that  the  boom,  with  its  hook  and  pulley  attached,  is  liable  to  swing 
over  the  track  to  the  great  danger  of  employees  on  passing  trains,  it  is 
its  duty  to  see  that  it  is  properly  taken  care  of,  and  for  any  negligence 
in  this  respect,  it  will  be  liable  to  any  employee  injured  thereby. 
Gates  V,  Chicago,  etc.,  R.  Co.,  2S.  Dak.  422,  53  Am.  &  Eng.  R.  Cas.  245, 
50  N.  W.  907, 57  N.  W.  200 ;  McCreery's  Adm'x  v,  Ohio  River  R.  Co.,  43 
W.  Va.  110.  20  Am,  &  Eng.  R.  Cas.,  N.  S.,  875,  27  S.  E.  327,  49  W.  Va. 
301,  38  S.  E  534. 

So  it  is  negligence  for  the  company  to  permit  an  unused  derrick  to 
stand  by  the  side  of  the  track  until  the  alternate  thawing  and  freezing 
of  a  large  bank  of  earth  cause  it  to  fall  on  the  derrick  and  bring  one  of 
its  guy  ropes  into  such  a  position  that  it  is  liable  to  sweep  employees 
from  the  top  of  passing  trains.  Holden  v,  Fitchburg  R.  Co.,  129  Mass. 
268,  2  Am.  &  Eng.  R.  Cas.  94,  37  Am.  Rep.  343. 

k.  Projecting  Rock  in  Cut. 

It  is  ordinary  care  on  the  part  of  a  railroad  company,  in  constructing' 
its  track  through  a  cut,  to  make  the  cut  not  only  wide  enough  to  admit 
of  the  safe  passage  of  cars,  but  also  sufficiently  wide  and  free  from  pro- 
jections to  avoid  injuring  employees  whose  duties  require  them  to  use 
the  side  ladders  while  the  train  is  in  motion.  Georgia  Pac.  R.  Co.  v, 
Davis.  92  Ala.  300,  9  So.  252,  25  Am.  St.  Rep.  47.  See  also.  Wintuska'a 
Adm'r  v,  Louisville,  etc.,  R.  Co.,  14  Ky.  L.  Rep.  579,  20  S.  W.  819. 
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I.  Snow  Bank. 

A  railroad  company  is  not  neg-ligent  in  permitting  a  snow  bank,  ten 
feet  hif^fh,  and  which  slopes  backward  from  the  rails  at  an  ang-le  of  forty 
to  forty-five  deg-rees,  to  remain  by  the  side  of  the  track.  It  would  be 
unreasonable  to  require  the  company  to  do  more  than  use  ordinary  care 
in  keeping  the  tracks  clear  by  the  use  of  the  snow  plow ;  and  having 
thrown  the  snow  from  the  track  by  means  of  the  plow,  it  cannot  be  re- 
quired to  go  then  and  shovel  up  a  world  of  snow,  as  it  were,  several  feet 
back  on  each  side  of  the  track.  The  danger  from  snow  banks  heaped 
on  the  side  of  the  tracK  by  the  snow  plow  is  one  incident  to  all  railroad 
service  in  regions  where  heavy  snowfalls  are  customary,  and  must  be 
held  to  be  one  of  the  risks  assumed  by  the  employees.  Dowell  v.  Bur- 
lington, etc.,  R.  Co.,  62  Iowa  629,  15  Am.  &  Eng.  R.  Cas.  153,  17  N.  W. 
901.     See  also,  Lawson  v.  Truesdale,  60  Minn.  410, 62  N.  W.  546. 

nn.  Coal  Pile. 

It  is  negligence  to  permit  a  coal  pile  to  remain  so  near  the  track  as  to 
endanger  the  safety  of  trainmen  engaged  in  the  performance  of  their 
duty  in  a  proper  manner.  Highland  Ave.  R.  Co.  v,  Walters,  91  Ala.  435, 
8  So.  357. 

n.  Stumps. 

The  company  is  guilty  of  negligence  in  permitting  a  stump  to  remain 
so  near  the  track  as  to  be  dangerous  to  employees  engaged  in  the  dis- 
charge of  their  duties  in  the  usual  and  ordinary  manner.  Riley  v.  Rail- 
way, 27  W.  Va.  145.  This,  of  course,  docs  not  apply  where  the  road 
is  in  an  unfinished  condition,  with  many  trees  still  standing  near  the 
track  in  plain  view.  A  brakeman  entering  service  on  a  construction 
train  on  such  a  road,  will  be  held  to  have  assumed  the  risk.  Manning 
V.  Chicago,  etc.,  R.  Co.,  105  Mich.  260,  63  N.  W.  312. 

o.  Bridge  and  Trestle  Supports. 

The  defendant's  track  curved  somewhat  on  a  bridge.  It  was  the  duty 
of  the  deceased  to  ascend  to  the  top  of  the  cars  on  approaching  this 
bridge,  and  look  after  the  brakes.  At  one  point  on  the  bridge,  the  ends 
of  the  bolts  in  the  side  supports  projected  to  within  fifteen  inches  of 
the  sides  of  passing  cars.  The  deceased  was  killed  by  striking  these 
bolts  while  ascending  the  side  ladder  in  discharge  of  his  duty.  It  was 
held  that  the  company  was  guilty  of  actionable  negligence.  Bryce  v, 
Chicago,  etc.,  R.  Co.,  103  Iowa  665,  9  Am.  &  En g.  R.  Cas..  N.  S.,  832, 
72  N.  W.  780. 

But  where  the  plaintiff  was  knocked  from  the  side  of  the  car  and  into 
the  river  below  hj  reason  of  the  alleged  negligence  of  the  company  in 
placing  its  track  three  and  one-half  inches  nearer  one  side  of  the  bridge 
than  the  other,  the  accident  occurring  just  as  he  was  responding  to  a 
signal  for  brakes,  and  while  he  was  exercising  due  care  for  his  own 
safety,  it  was  held  that  the  question  of  the  company's  negligence  in 
placing  the  track  as  alleged,  was  properly  left  to  the  jury.  Ft.  Worth, 
etc.,  R.  Co.  V,  Graves  (Tex   Civ.  App.),  21  S.  W.  606. 

And  where  the  deceased  was  swept  from  the  side  of  the  car,  and 
killed,  by  the  supporting  timbers  of  a  trestle,  standing  within  fourteen 
and  one-half  inclies  of  the  side  of  the  car,  it  was  held  that  it  was  for 
the  jury  to  say  whether  the  company  was  negligent  in  oermitting  the 
timbers  to  remain  so  near  the  track.  Robel  v,  Chicago,  etc.,  R.  Co., 
35  Minn.  84,  27  N.  W.  305. 

p.  Cars  on  Side  Track. 

Where  injury  from  striking  a  car  on  a  siding  results  from  the  fact 
that  the  siding  is  constructed  so  near  the  adjoining  track  that  there  is 
danger  of  striking  the  cars,  regardless  of  how  far  they  may  be  placed 
from  the  junction  of  the  two  tracks,  the  company  is  liable,  for  it  has 
failed  to  provide  a  safe  place.  Pennsylvania  Co.  v.  McCormack,  131 
Ind.  250,  53  Am.  &  Eng.  R  Cas.  107.  30  N.  E-  27  ;  Voorhees  v.  Lake 
Shore,  etc  ,  R.  Co.,  193  Pa.  St.  115,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  316, 
44  Atl.  335. 

In  Massachusetts  it  is  held  that,  where  the  company  has  constructed 
its  side  tracks  sufficiently   far  from  the  adjoining  track  to  relieve  its 
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employees  of  all  dangler  of  striking-  cars  of  the  ordinary  size  in  use  on 
its  road,  and  standing*  on  those  tracks,  it  is  not  guilty  of  negligence  in 
using  the  cars  of  another  line  of  such  unusual  size  as  to  endanger  the 
Hafety  of  brakemen  on  side  ladders.  Content  v.  New  York,  etc.,  R.  Co., 
165  Mass.  267,  3  Am.  &  Eng.  R.  Cas.,.N.  S.,  369,  43  N.  E.  94. 

But  where  the  injury  results  not  from  the  siding  having-  been  con- 
structed too  near  the  adjoining  line,  but  from  the  negligence  of  the 
plaintiff's  fellow  servants  in  leaving  the  car  too  near  the  junction  of  the 
two  tracks,  the  company  is  not  liable  unless  it  is  made  so  by  statute, 
such  as  an  employers'  liability  act,  or  unless  it  has  been  negligent  in 
discovering  the  dangerous  situation  and  having  the  car  removed. 
Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  53  Am.  A  Eng.  R.  Cas. 
115,  12  So.  88;  Bence  v.  New  York,  etc.,  R.  Co.,  181  Mass.  221.  3  R.  R. 
R.  295,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  295, 63  N.  E.  417  ;  Schaub  v.  Hanni- 
bal, etc.,  R.  Co.,  106  Mo.  74,  16  S.  W.  924. 

In  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112,  26  N.  E.  437,  under  an 
employers'  liability  act  making  railroad  companies  liable  in  certain 
cases  for  injuries  caused  by  the  negligence  of  any  employee  **in  charge 
of  any  locomotive  engine  or  train,"  it  was  held  that  it  was  for  the  jury 
to  say  whether  it  was  negligence  to  leave  a  car  standing  so  near  the 
intersection  of  two  tracks,  where  trains  were  made  up  at  night,  as  to 
allow  a  space  of  less  than  five  inches  between  it  and  the  car  on  the  adjoin- 
ing track. 

Of  course  where  the  negligence  of  the  defendant's  servants,  in  placing 
a  car  too  near  the  intersection  of  two  tracks,  results  in  injury  to  the  serv- 
ants of  another  company,  no  question  of  fellow  servants  will  arise, 
and  the  defendant  will  be  liable  under  the  general  principles  touching 
the  liability  of  masters  for  the  torts  of  their  servants.  Thus  where  the 
defendant,  having  some  cars  to  deliver  to  another  company,  sent  them 
by  night  to  the  freight  yard  of  such  other  company,  in  charge  of  its 
servants,  who  placed  them  so  near  the  intersection  of  two  tracks  in  the 
freight  yard  that  a  servani  of  the  other  company  sustained  injury  by 
reason  thereof,  it  was  held  that  the  defendant  was  liable.  Martin  v, 
Louisville,  etc.,  R.  Co.,  95  Ky.  612,  26  S.  W.  801. 

The  company  not  being  liable  where  the  presence  of  the  car  in  danger- 
ous proximity  to  the  intersection  of  two  tracks  is  due  to  the  negligence 
of  the  plaintiff's  fellow  servants,  a  fortiori  is  it  not  liable  where  it  is 
due  to  the  acts  of  third  persons,  unless,  as  before  said,  it  has  been  negli- 
gent in  discovering  and  remedying  the  danger.  Martin  v,  Louisville, 
etc.,  R.  Co.,  95  Ky.  612, 26  S.  W.  801 ;  Atchison,  etc.,  R.  Co.  v,  Slattery, 
57  Kan.  499,  8  Am.  &  Eng.  R.  Cas.,  N.  S  ,  761, 46  Pac.  941.  In  the  latter 
case,  it  was  held,  where  the  car  had  been  pushed  out  on  the  siding,  and 
there  blocked  in  the  ordinary  way,  to  prevent  its  drifting  back  on  the 
main  track,  that  the  company  was  not  negligent  because  of  its  failure 
to  fit  it  with  such  blocks,  or  guards,  as  would  have  prevented  its  being 
pushed  back  by  boys  playing*  thereabouts  If,  however,*  a  car  standing* 
on  a  side  track  escapes  and  runs  down  on  the  main  line  by  reason  of 
the  company's  failure  to  provide  a  brake  sufficient  to  hold  it  stationary 
on  the  siding-,  the  company  is  liable,  because  it  has  been  negligent  in 
the  matter  of  providing  a  safe  appliance.  Henry  v,  Wabash,  etc.,  R. 
Co.,  109  Mo.  488, 19  S.  W.  239.  See,  however,  Hewitt  v,  Flint,  etc.,  R. 
Co.,  67  Mich,  61,  31  Am.  &  Eng.  R.  Cas.  249,  34  N.  W.  659,  where  the 
court,  although  recognizing  fully  the  doctrine  of  the  master's  obligation 
to  use  due  care  to  provide  proper  materials  and  machinery  :  held,  that 
under  the  circumstances  of  that  case,  the  company  was  not  negligent 
in  placing  on  the  siding  a  car  without  brakes  of  any  kind,  and  without 
stop  blocks  to  prevent  its  drifting  out  on  the  main  line.  To  just  what 
particular  "circumstances  of  the  case"  it  had  reference,  the  court  does 
not  say,  but  it  might  have  referred  either  to  the  fact  that  there  was  no 
evidence  as  to  how  the  car  came  to  be  on  the  main  line,  whether  through 
want  of  a  brake  or  the  acts  of  third  persons,  or  to  the  fact  that  the 
evidence  tended  to  show  that  the  grade  of  the  siding  was  below  that  of 
the  main  line,  and  therefore  it  was  improbable  that  the  car  had  drifted 
up  hill. 
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2.  OBJECTS  LIABLE  TO  E* ALL  ON  TRACK. 

a.  Trees. 

It  is  the  duty  of  a  railroad  company  to  use  ordinary  care  to  keep  its 
traclc  free  from  obstructions  that  may  endanger  the  lives  of  its 
employees.  This,  of  course,  includes  the  duty  of  removing'  all  objects 
along  the  right  of  way  which  are  in  danger  of  falling  on  the  track.  The 
company  neither  warrants  nor  insures  the  safety  of  its  track,  but  ordi- 
nary care  in  this  connection,  as  elsewhere,  is  to  be  measured  by  the 
danger  of  the  service  and  proportioned  to  it ;  and  considering  the  danger- 
ous machinery  and  powerful  forces  which  a  railroad  company  puts  in 
motion,  ordinary  care  must,  in  this  connection,  be  held  to  mean  a  very 
high  degree  of  care.  Wilson  v,  Denver,  etc.,  R.  Co.,  7  Colo.  101,  15  Am. 
&  Eng.  R.  Cas.  192, 2  Pac.  1.  In  this  case,  an  engineer  came  to  his  death 
by  reason  of  the  falling  of  a  log  across  the  track  during  the  raging  of  a 
forest  fire,  of  which  fire  it  was  alleged  that  the  company  had  notice.  It 
was  held  that  the  liability  of  the  company  depended  upon  whether  it  had 
exercised  the  high  degree  of  diligence  required  by  law  by  placing  some 
one  to  look  out  for  obstructions  and  give  warning.  And  where  an  acci- 
dent occurred  as  the  result  of  the  company's  negligence  in  failing  to  com- 
ply with  a  statute  requiring  it  to  remove  all  trees  which  were  liable  to 
fall  and  obstruct  the  track,  it  was  held  that  it  was  liable,  although  the 
tree  stood  on  the  land  of  a  third  person.  Texas,  etc.,  R.  Co.  v.  Vallie, 
60  Tex.  481. 

b.  Earth  and  Stones. 

Where  a  railroad  company,  in  constructing  its  track  along  the  side  of 
a  mountain,  leaves  overhanging  stones,  which  have  been  loosened  by 
blasting,  in  such  position  that  it  is  apparent  to  every  one  that  there  is 
danger  of  their  falling  on  the  track,  it  is,  of  course,  liable  for  any  injury 
sustained  by  an  employee  from  their  fall ;  and  the  fact  that  it  has 
employed  a  track  walker,  whose  duty  it  is  to  look  out  for  overhanging 
stones,  will  not  excuse  its  negligence  in  leaving  them  there  in  the  first 
instance.  Bean  v.  Western  N.  Car.  R.  Co.,  107  N.  Car.  731, 12  S.  E.  600. 
Where  the  evidence  in  such  a  case  was  donflicting,  that  for  the  plain- 
tiff tending  to  show  that  the  stones  had  remained  in  a  dangerous  posi- 
tion, threatening  the  safety  of  the  track,  for  so  long  a  time  that  the 
company  knew,  or  ought  to  have  known  of  the  danger,  and  that  for  the 
defendant  going  to  show  that  the  company  had  inspected  the  mountain 
side  previous  to  the  accident,  and  removed  all  stones  which  were  con- 
sidered as  at  all  dangerous,  it  was  held  that  the  jury  was  warranted  in 
finding  the  company  negligent.  Little  Rock,  etc.,  R.  Co.  v.  Voss  (Ark.), 
18  S.  W.  172. 

3.  OBSTRUCTIONS  DANGEROUS  UNDER  FOOT, 
a.  Snow  and  Ice. 

In  latitudes  where  snow  falls  and  ice  forms  in  great  quantities  during 
the  winter  season,  the  business  of  railroading  is  of  necessity  attended 
with  greater  hazard  than  at  other  times,  and  all  that  can  be  required  of 
the  company  is  that  it  use  reasonable  care  to  keep  its  tracks  and  yards 
clear  of  snow  and  ice  for  the  safety  of  its  employees  ;  for  the  rest,  the 
employees  must  be  held  to  have  assumed  the  increased  hazard.  Lawson 
V.  Truesdale,  60  Minn.  410,  62  N.  W.  546.  In  this  case,  it  was  a  part  of 
the  plaintiff's  duties,  as  a  switchman  in  the  defendant's  yard,  to  board 
cars  which  had  been  kicked  down  the  line,  ride  them  to  the  point  where 
they  were  to  be  placed,  and  there  stop  them.  In  attempting  to  board 
such  a  moving  car,  on  one  occasion,  he  slipped  on  a  pile  of  ice  and 
snow,  which  was  seven  to  ten  feet  long,  two  feet  wide,  and  fifteen 
to  eighteen  inches  high,  and  directly  by  the  side  of  the  track  along 
which  he  had  to  walk  in  order  to  board  the  moving  car.  It  was  held 
that  it  was  for  the  jury  to  say  whether  the  company  had  used  due  care 
in  removing  the  snow  and  ice  from  the  track  and  yard- 
In  Cregg  V,  Chicago,  etc.,  R.  Co..  91  Mich.  624,  52  N.  W.  62,  the  com- 
pany permitted  a  bank  of  hard  packed  snow,  two  and  one-half  to  four 
feet  high,  and  sloping  upward  from  the  rails  at  an  angle  of  fotty  or 
forty-five  degrees,  to  remain  between  the  tracks  in  its  yard  just  as  it 
was  thrown  by  the  snow  plow.    The  plaintiff,  while  engaged  in  coup- 
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ling:  cars  at  that  point,  slipped  and  fell  under  the  car,  and  was  injured. 
It  was  held  that  the  company  was  liable  for  its  negclig^ence  in  failing  to 
have  the  snow  removed. 

b.  Stones — Qravel — Clinkers. 

A  railroad  company  is  chargeable  with  knowledge  of  the  existence  of 
a  stone  pile,  and  of  negligence  in  not  removing  the  same,  where  it  has 
stood  for  several  months  near  a  switch  at  a  place  where  switchmen,  in 
the  discharge  of  their  duties,  are  required  to  jump  on  and  off  of  moving 
trains  for  the  purpose  of  throwing  the  switch.  Donahue  v.  Boston,  etc., 
R.  Co.,  178  Mass.  251,  20  Am.  &  Eng.  R.  Cas.,  N.  S  ,  526,  59  N.  E.  663. 
But  a  railroad  company,  proceeding  with  due  care  and  caution,  is  not 
per  se,  nor  even  presumptively,  guilty  of  negligence  in  dumping  gravel 
at  the  side  of  its  tracks,  while  it  is  engaged  in  filling  in  between  the 
tracks  and  bringing  its  yard  to  a  level,  unless  it  suspends  operations, 
when  there  is  no  necessity  for  so  doing,  and  leaves  the  gravel  heaped 
in  such  piles  as  to  endanger  the  safety  of  its  employees  working  in  the 
yard.  Hurst  v,  Kansas  City,  etc.,  R.  Co.,  163  Mo.  309,  21  Am.  Sl  Eng. 
R.  Cas.,  N.  S.,  899,  63  S.  W.  695. 

The  company  is  not  liable  for  injuries  sustained  by  a  brakeman  who, 
in  descending  from  a  moving  train,  in  the  ordinary  discharge  of  his 
duties,  steps  on  a  clinker  of  unusual  size  on  the  margin  of  the  track  ;  for 
outdoor  premises  to  t>e  reasonably  safe,  it  is  not  required  that  the  sur- 
face should  be  kept  clear  of  every  object  which  may  by  chance  cause 
accidental  injury.  Lee  v.  Central  R.  8l  Bkg.  Co.,  86  Ga.  231, 12  S.  E. 
307. 

c.  Lumber,  Timber,  etc. 

So  it  is  the  duty  of  the  company  to  exercise  reasonable  care  to  see 
that  timbers  are  not  permitted  to  remain  scattered  along  the  track 
where  switching  is  to  be  done,  or  where  employees  are  called  upon  to 
go  in  the  discharge  of  their  duties.  Central  R.  Co.  v.  DeBray,  71  Ga. 
406 ;  Babcock  v.  Old  Colony  R.  Co.,  150  Mass.  467,  23  N.  E.  325 ;  South- 
ern Pac.  R.  Co.  V,  Markey  (Tex.),  19  S  W.  392;  Howe  v.  St.  Clair,  8  Tex. 
Civ.  App.  101,  27  S.  W.  800 ;  Bessex  v.  Chicago,  etc.,  R.  Co.,  45  Wis.  477 ; 
HuUehan  v.  Green  Bay,  etc.,  R.  Co.,  68  Wis.  520,  31  Am.  &  Eng.  R.  Cas. 
322,  32  N.  W.  529. 

d.  Projecting  Cross-Ties. 

Where  the  defendant  company  removed  a  switch,  and  left  the  ties,  to 
which  it  had  l>een  fastened,  projecting  a  foot  beyond  the  other  ties,  and 
two  years  afterward,  the  conductor  of  a  freight  train,  in  attempting  to 
alight  at  that  place,  slipped  or  stumbled  over  the  ties,  fell  under  the 
train,  and  was  injured,  it  was  held  that  it  was  for  the  jury  to  say 
whether  the  company  was  negligent  in  leaving  the  track  in  such  shape. 
Whitcher  v.  Boston,  etc.,  R.  Co.,  70  N.  H.  242,  20  Am.  A.  Eng.  R.  Cas., 
N.  S.,  540,  46  Atl.  740. 

e.  Unsafe  Cattle  Guard. 

Where  a  railway  company  constructs  a  cattle  guard  at  a  point  where 
brakemen  are  compelled  to  constantly  cross  and  recross  while 
coupling  and  uncoupling  cars,  it  must  construct  the  same  in  a 
manner  that  will  enable  them  to  perform  their  duties  with  reasonable 
safety.  It  is  not  sufficient  that  the  cattle  guard  reasonably  answers 
the  purpose  for  which  it  was  mainly  constructed,  that  of  turning 
cattle;  it  is  negligence  if  it  is  so  constructed  as  to  constitute  a 
trap  or  footfall  for  brakemen  engaged  in  the  performance  of  their 
duties.  Ford  v  Chicago,  etc..  R.  Co.,  91  Iowa  179,  59  N  W.  5,  71  N.  W. 
332,  106  Iowa  85,  11  Am.  &.  Eng.  R.  Cas  ,  N.   S.,  489,  75  N.  W.  650. 

f.  Uncovered  Ditch. 

Where  the  plaintiff's  intestate  was  killed  through  the  alleged  negli- 
gence of  the  defendant  in  maintaining  an  open  ditch,  six  inches  wide 
and  deep,  under  its  track,  and  the  evidence  was  conflicting  as  to 
whether  a  covered  ditch  would  have  been  safer,  it  was  held  that  the 
defendant  company  was  not  guilty  of  negligence,  if  at  the  time  of 
constructing  the  ditch,  it  made  due  inquiry,  and  adopted  the  open  ditch, 
believing  it  to  be  safer.    DeForest  v,  Jewett,  19  Hun  509. 
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4.  OBJECTS  OVERHEAD, 
a.  Bridges. 

According^  to  the  ^reat  majority  of  decided  cases,  it  is  the  duty  of  a 
railroad  company  to  see  that  the  overhead  and  covered  bridi^^es  along^ 
its  route  are  maintained  at  such  a  height,  that  brakemen  and  other 
employees  having*  duties  to  perform  on  the  top  of  trains,  may  perform 
those  duties  with  reasonable  safety  to  themselves  ;  failing  in  this,  it  is 
liable  to  any  employee  who,  not  having  assumed  the  risk,  and  exercis- 
ing reasonable  care  for  his  own  safety,  is  injured  by  such  a  structure 
while  enga^^ed  in  the  performance  of  his  duties. 

Uniiea  States,— lAyer%  v,  Chicago,  etc.,  R.  Co.  (C.  C.  A.),  14  Am.  A 
Eng.  R.  Cas.,  N.  S.,  749  ;  Goff's  Adm'r  v,  Norfolk,  etc.,  R.  Co.,  36  Fed. 
299 ;  Northern  Pac.  R.  Co.  v,  Mortenson,  11  C.  C.  A.  335,  27  U.  S.  App. 
313, 63  Fed.  530. 

y^/a^ama.— Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  48  Am.  &  Eng. 
R.  Cas  170, 8  So.  371,  24  Am.  St.  Rep.  863  ;  Schlaff  v,  Louisville,  etc.,  R. 
Co.,  100  Ala.  377,  14  So.  105 {  I^ouisville,  etc.,  R.  Co.  v.  Banks,  104 
Ala.  508,  16  So.  547. 

6^^(7r^'a.— Savannah,  etc.,  R.  Co.  v.  Day,  91  Ga.  676,  17  S.  E.  959; 
Stirk  V,  Central  R.,  etc.,  Co.,  79  Ga.  495,  5  S.  E.  105. 

Illinois,— ChiC9.go^  etc.,  R.  Co.  v.  Johnson,  116  111.  206,  4  N.  E.  381; 
Cleveland,  etc.,  R.  Co.  v.  Walter,  147  111.  60, 35  N.  E.  529,  affirming  45 
111.  App.  642. 

/»</ia»a.— Louisville,  etc.,  R.  Co.  v.  Wright,  115  Ind.  378,  38  Am.  & 
Eng.  R.  Cas.  41,  7  Am.  St.  Rep.  432, 17  N.  E.  584  ;  Baltimore,  etc.,  R.  Co. 
V.  Rowan,  104  Ind.  88,  23  Am.  A  Eng.  R.  Cas.  390,  3  N.  E.  627  ;  Penn- 
sylvania Co.  V,  Sears,  136  Ind.  460, 34  N.  E.  15. 

Iowa, — Wells  v,  Burlington,  etc.,  R.  Co.,  56  Iowa  520,  2  Am.  &  Eng. 
R.  Cas.  243,  9  N.  W.  364. 

A!a»fa5.— Atchison,  etc.,  R.  Co.  v.  Rowan,  55  Kan.  270,  39  Pac.  1010  ; 
St.  Louis,  etc.,  R  Co.  v.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St. 
Rep.  266 ;  Atchison,  etc.,  R.  Co.  v,  Love,  57  Kan.  36,  4  Am.  &  Eng.  R. 
Cas.,  N.  S.,  256,  45  Pac.  59. 

Kentucky, — Cincinnati,  etc.,  R.  Co.    v,  Sampson's  Adm'r,  97  Ky.  65, 

30  S.  W.  12;  Louisville,  etc.,  R.  Co.  v,  Cooley's  Adm*r  (Ky.),  12  Am.  St 

Eng.  R.  Cas.,  N.  S.,  553, 49  S.  W.  339 ;  Louisville,  etc^R.  Co.  v,  Tucker's 

Adm'r,  32  Ky.  Law  Rep.  1929,  23  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  876,  65 

8.  W.  453. 

Massachusetts, — Maher  v,  Boston,  etc.,  R.  Co.,  158  Mass.  36,  32  N.  E. 
950  ;  Maguire  v,  Fitchburg  R.  Co.,  146  Mass.  379,  34  Am.  Sl  Eng.  R.  Cas. 

9.  15  N.  E.  904. 

^t55^«rt. —Devitt  v.  Pacific  R.  Co.,  50  Mo.  302  ;  Rains  v,  St.  Lonis* 
etc.,  R.  Co.,  71  Mo.  164. 

New  Hampshire,— H9.r6y  v,  Boston,  etc.,  R.  Co.,  68 N.  H.  523, 12  Am. 
&  Eng.  R.  Cas  ,  N.  S.,  565,  41  Atl.  179. 

New  yi7r>fe.— Fitzgerald  v  N.  Y.  Central  R.  Co.,  88  Hun  359,  34  N. 
Y.  Supp.  824,  154  N.  Y.  263,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  434,  48 
N.  E.  514;  Hines  v.  New  York,  etc.,  R.  Co.,  78  Hun  239,  28  N.  Y. 
Supp.  829;  Wallace  v.  Central  of  Vermont  R.  Co.,  138  N.  Y.  302, 
33  N.  E.  1069  ;  Owen  v.  New  York  Cent.  R.  Co.,  1  Lans.  (N.  Y.)  108  ; 
Williams  v,  Delaware,  etc.,  R.  Co.,  155  N.  Y.  158,  10  Am.  Sl  Eng. 
R.  Cas.,  N.  S.,  147,  49  N.  E.  672;  Williams  v,  Delaware,  etc.,  R. 
Co.,  116  N.  Y.  628,  41  Am  8l  Eng.  R.  Cas.  254,  22  N.  E  1117  ;  Rock  v, 
Retsoff  Min.  Co.,  61  Hun  623, 15  N.  Y.  Supp.  872  ;  Wallace  v.  Central 
of  Vermont  R.  Co.,  138  N.  Y.  302,  59  Am.  &  Eng.  R.  Cas.  264,  33  N.  E. 
1069 ;  Williams  v,  Delaware,  etc.,  R.  Co.  (N.  Y.),  39  Hun  430. 

Pgnnsylvania, — Pittsburg,  etc.,  R.  Co.  v,  Sentmeyer,  92  Pa.  St.  276, 
37  Am  Kep.  684;  Brossman  v,  Lehigh  Val.  R.  Co.,  113  Pa.  St.  490,  6  Atl. 
226,  57  Am.  Rep.  479. 

Rhode  fsland.— Darling  v.  New  York,  etc.,  R.  Co.,  17  R.  I.  708,  24  Atl. 
462,  16  L.  R.  A.  643. 

South  Carolina, — Atlee  v.  Railroad  Co.,  21  S.  Car.  550;  Hooper  v, 
Columbia,  etc.,  R.  Co.,  21  S.  Car.  541,  53  Am.  Rep.  691. 

7>jra5.— Galveston,  etc.,  R.  Co.  v,  Gormley,  91  Tex.  393, 9  Am.  Sl  Eng, 
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R.  Cas.,  N.  S.,  468,  43  S.  W.  877 ;  San  Antonio,  etc.,  R.  Co.   v.  Wallace, 
76  Tex.  636,  44  Am.  8l  Eng.  R.  Cas.  564,  13  S.  W.  565. 

Vermont — Carbine's  Adm*r  v,  Benning-ton,  etc.,  R.  Co.,  61  Vt.  348,38- 
Am.  Sl  Eng.  R.  Cas.  45,  17  Atl.  491. 

Virginia,— C\^x\i'%  Adm'r  v,  Richmond  4  Danville  R.  Co. ,  78  Va.  709, 
18  Am.  &  Eng.  R.  Cas.  78  ;  Norfolk,  etc.,  R.  Co.  v.  Marpole,  97  Va.  594,. 
16Am.  &  Eng.  R.  Cas.,  N.  S.,  291,  34  S.  E.  462 ;  Nelson^s  Adm'r  v, 
Chesapeake,  etc.,  R.  Co.,  88  Va.  971,  54  Am.  &  Enf^.  R.  Cas.  82,  14  S.  E. 
838 ;  Chesapeake,  etc.,  R.  Co.  v.  Hafner's  Adm'r,  90  Va.  621, 19  S.  E*  166,. 
96  Va.  528, 12  Am.  &  Eng.  R.  Cas.,  N.  S.,  556,  31  S.  E.  899. 

West    F*r^i«*a.— Williamson  v,  Newport  News,    etc.,  R.  Co.,  34  W. 
Va.  657,  48  Am.  &  Eng^.  R.  Cas.  276,  12  S.  E.  824. 

There  are  few,  if  any,  actual  decisions  contrary  to  the  rule  above 
stated.  In  Maryland  and  New  Jersey,  it  has  been  held  that  a  railroad 
company  is  not  required  to  construct  its  bridges  of  such  height  as  to- 
admit  of  the  passage  of  brakemen  standing  erect  on  the  cars,  on  the 
ground  that  such  structures  would  often  be^  inconvenient  and  perhaps 
impracticable;  that  low  bridges  are  one  of  the  risks  assumed  by 
employees  whose  duties  require  them  to  ride  on  the  top  of  cars ;  and 
that  the  company  is  no  more  under  obligation  to  notify  them  of  the 
danger  from  such  source,  than  it  is  to  notify  them  that  the  usual  rate  of 
speed  maintained  by  its  trains  will  subject  them  to  more  or  less  hazard. 
Baltimore,  etc. ,  R.  Co.  v,  Strieker,  51  Md.  47,  34  Am.  Rep.  291 ;  Baylor 
V.  Delaware,  etc.,  R.  Co.,  11  Vroom  (N.  J.)  23,  29  Am.  Rep.  208.  How- 
ever, even  in  these  cases,  the  decisions  might  have  rested  on  the  ground 
of  contributory  negligence  or  assumption  of  risk  ;  it  being  shown  in 
each  case  that  the  injured  person  had  knowledge  of  the  nature  and 
location  of  the  bridge ;  the  plaintiff  having  in  one  instance  passed 
under  the  bridge  by  which  he  was  injured  more  than  three  thousand 
times.  But  even  in  New  Jersey,  where  the  danger  is  not  so  obvious,  as 
where  the  obstruction  overhead  consisted  of  an  iron  rod  connecting*  the 
superstructure  of  the  bridge,  and  placed  at  such  a  height  as  to  admit  of 
the  safe  passage  of  a  man  standing  erect  on  some  cars  but  not  on 
others,  it  was  held  that  it  was  for  the  jury  to  say  whether  the  company 
was  guilty  of  negligence.  New  York,  etc.,  R.  Co.  v,  Marion,  57  N.  J.. 
I,.  94,  30  Atl.  316.. 

In  a  Louisiana  case,  where  the  plaintiff  was  injured  by  striking*  a 
hoisting  beam  which  spanned  the  track,  it  was  said  :  **It  is  rare  that 
abstract  principles  of  law  are  so  fixed  and  absolute  as  not  to  be  modified 
or  controlled  by  the  special  facts  of  the  case  to  which  they  are  sought 
to  be  applied."  In  other  words,  while,  as  a  general  rule,  it  is  neglig^ence 
for  a  railroad  company  to  construct  or  permit  to  be  constructed  over- 
head structures  so  low  as  not  to  permit  the  passage  of  a  brakeman 
standing*  erect  on  the  top  of  the  car,  yet  under  exceptional  circum- 
stances, the  maintenance  of  such  a  structure  may  not  constitute  negli- 
gence. Gusman  v,  Caifery  Cent.  Ref.  &  R.  Co.,  49  La.  Ann.  1264,  8^ 
Am.  &  Eng.  R.  Cas.,  N.  S.,  463,  22  So.  742.  An  illustration  of  this  would 
be  a  case  where  the  height  of  the  bridge  was  a  matter  not  within  the 
company's  controL  Myers  v,  Chicago,  etc.,  R.  Co.  (C.  C.  A.),  95  Fed. 
406,  14  Am.  <&  Eng.  R.  Cas.,  N.  S.,  749.  In  this  case  the  bridge  was 
constructed  at  a  height  prescribed  by  the  city  authorities.  The  com- 
pany erected  whipping-straps  to  warn  employees  of  danger,  and  in 
addition,  gave  them  verbal  notice  to  beware  of  danger  from  that  par- 
ticular bridge.  It  was  held  that  it  had  done  all  that  it  could  reasonably 
be  required  to  do  and  was  g*uilty  of  no  negligence. 

(I)  Height  Required. 

As  to  just  how  high  a  bridge  should  be  in  order  that  the  company 
may  avoid  the  charge  of  negligence,  many  of  the  cases  are  indefinite, 
it  being  usually  expressed  that  the  bridge  must  be  of  sufficient  height 
for  employees  to  perform  their  duties  with  reasonable  safety  ;  but  per- 
haps in  every  case  this  is  tacitly  understood  to  mean  high  enough  for  a 
brakeman  to  pass  while  standing  erect  on  the  top  of  the  car. 

AlabafHa,—^c\i\2ifi  v.  Louisville,  etc.,  R.  Co.,  100  Ala.  377,  14  So.  105; 
Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508,  16  So.  547. 
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lowa.—'WellB  V,  Btirliag-ton,  etc.,  R.  Co.,  56  Iowa  520,  2  Am.  A  Eng*. 
R.  Cas.  243,  9  N.  W.  364. 

Kansas, — Atchison,  etc.,  R.  Co.  v.  Love,  57  Kan.  36,  45  Pac.  59,  4  Am. 
A  Engf.  R.  Cas.,  N.  S.,  256. 

Kentucky,— Cincinnati,  etc.,  R.  Co.  v.  Sampson's  Adm'r,  97  Ky.  65,  30 
8.  W.  12  ;  Hughes z/.  Louisville,  etc.,  R.  Co.,  104  Ky,  774, 12  Am.  <&  Eng. 
R.  Cas.,N.  S., 560,  48  S.  W.  671 ;  Louisville,  etc.,  R.'Co.  v,  Cooley's  AdmV 
(Kj.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  553, 49  S.  W.  339. 

Missouri, — Rains  v,  St.  Louis,  etc.,  R.  Co., 71  Mo.  164. 

New  y^r*.— Williams  v.  Delaware,  etc.,  R.  Co.,  39  Hun  (N.  Y.)  430  ; 
Williams  v,  Delaware,  etc.,  R.  Co.,  116  N.  Y.  628,  41  Am.  A  Eng.  R.  Cas. 
254,22  N.  E.  1117;  Wallace  v.  Central  of  Vermont  R.  Co.,  138  N.  Y. 
302,  59  Am.  A  Eng.  R.  Cas.  264,  33  N.  E.  1069. 

South  Carolina, — Hooper  v.  Columbia,  etc.,  R.  Co.,  21  S.  Car.  541,  53 
Am.  Rep.  691 ;  Atlee  v.  Railroad  Co.,  21  S.  Car.  550. 

Kir;?^'«ia.— Nelson's  Adm*r  v,  Chesapeake,  etc.,  R.  Co.,  88  Va.  971,  54 
Am.  A  Eng.  R.  Cas.  82,  14  S.  E.  838. 

(2)  Same — As  to  Brakemenon  High  Cars. 

And  this  although  the  car  on  which  the  employee  is  riding  at  the  time 
of  his  injury,  be  one  of  extraordinary  height ;  provided  he  has  not  as- 
sumed the  risk  and  is  using  due  care  lor  his  safety  at  the  time  of  the 
accident.  Northern  Pac.  R.  Co.  v,  Mortenson,  11  C.  C.  A.  335,  27  U. 
S.  App.  313,  63  Fed.  530  ;  Stirk  v.  Central  R.,  etc.,  Co., 79  6a.  495, 5  S.  E. 
105  ;  Pennsylvania  Co.  v.  Sears,  136  Ind.  460, 34  N.  E.  15 ;  Atchison,  etc., 
R.  Co.  V,  Rowan,  55  Kan.  270,  39  Pac.  1010  ;  Louisville,  etc.,  R.  Co.  v, 
Tucker's  Adm'r,  23  Ky.  L.  Rep.  1929,  23  Am.  A  En^.  R.  Cas.,  N.  S.,  876, 
65  S.  W.  453  ;  Maher  v,  Boston,  etc.,  R.  Co.,  158  Mass.  36,  32  N.  E.  950 ; 
Rockz/.  Retsoff  Min.  Co.,  61  Hun  623,  15  N.  Y.  Supp.  872;  Pittsburg, 
etc.,  R.  Co.  V,  Sentmeyer,  92  Pa.  St.  276,  37  Am.  Rep.  684. 

(8)   Escaping  Liability  by  Giving  Warning. 

It  is  competent  for  the  company  to  relieve  itself  of  liability  for  its  negli- 
gence in  maintaining  abridge  too  low,  by  giving  warning  to  its  employ- 
ees of  its  location,  either  by  actual  verbal  notice  of  the  particular  bridge 
(Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508, 16  So.  547 ;  Devitt  v. 
Pacific  R.  Co.,  50  Mo.  302;  Clark's  Adm'r  r.  Richmond  &  Danville 
R.  Co.,  78  Va.  709,  18  Am.  A  Eng.  R.  Cas.  78;  Williamson  v,  Newport 
News,  etc.,  R.  Co.,  34  W.  Va.  657,  48  Am.  &  Eng.  R.  Cas.  276, 12  S.  E. 
824),  or  by  posting  placards  showing  the  location  of  such  bridges 
(Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24  Am.  St.  Rep. 
863 ;  Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508, 16  So.  547),  or  by 
the  erection  of  whipping-straps  or  telltales.  Myers  v,  Chicago,  etc.,  R. 
Co.  (C.  C.  A.),  95  Fed.  406,  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  749 ;  Northern 
Pac.  R.  Co.  V,  Mortenson,  63  Fed.  530, 11  C.  C.  A.  335,  27  U.  S.  App.  313 ; 
Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24  Am.  St.  Rep. 
863;  Atlee  v.  Railroad  Co.,  21  S.  Car.  550.  See  also,  Schlaff  v,  Louis- 
ville, etc.,  R.  Co.,  100  Ala.  377,  14  So.  105;  Fitzgerald  v.  New  York 
Central,  etc.,  R.  Co.,  88  Hun  359,  34 N.  Y.  Supp.  824. 

(4)  Warning  Device  to  Be  Properly  Erected  and  Maintained. 

But  where  a  railroad  company  undertakes  to  give  warning  by  means 
of  whipping -straps  or  telltales,  it  is  under  the  highest  duty  to  see  that 
those  appliances  are  kept  in  proper  order,  so  that  a  brakeman  cannot 
pass  through  without  striking  the  cords;  otherwise  it  occupies  the 
position  of  having  lured  an  employee  to  his  destruction  by  inducing 
him  to  rely  on  a  device  which  fails  to  give  the  warning  for  which  it 
was  intended.  Savannah,  etc,  R.  Co.  v.  Day,  91  Ga.  676,  17  S.  E.  959; 
Maher  z/.  Boston,  etc.R.  Co.,  158  Mass-  36,  32 N.  E.950;  Wallace  z/.  Cen- 
tral of  Vermont  R.  Co.,  138  N.  Y.  302,  59  Am.  &  Eng.  R.  Cas.  264, 33  N. 
E.  1069  ;  Hines  v.  New  York,  etc.,  R.  Co.,  78  Hun 239,  28 N.  Y.  Supp.  829 ; 
Hardy  v,  Boston,  etc.,  R.  Co.,  68  N.  H.  523,12  Am.  &  Eng.  R.  Cas. 
565,  41  Atl.  179.  So  it  is  equally  negligent  to  construct  them  so  near 
the  bridge  that  there  is  not  time  for  the  brakeman  to  stoop  and  avoid 
injury  after  he  has  received  the  warning  (Wallace  v.  Central  of  Ver- 
mont R.  Co.,  138  N.  Y.  302,  59  Am.  A  Eng.  R.  Cas.  264,  33  N.  E.  1069),  or 
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to  erect  them  too  hig^h  ;  as  where  the  end  of  the  straps  were  six  inches 
higher  than  the  lowest  timbers  of  the  bridge.  They  should  be  sufficiently 
low  to  give  warning  the  moment  any  part  of  the  employee's  body 
rises  above  the  level  of  the  lower  timbers  of  the  bridge.  Hardy  v> 
Boston,  etc.,  R.  Co.,  68  N.  H.  523, 12  Am.  A  Eng.  R.  Cas.,  N.  S.,  565, 
41  Atl.  179.  And,  of  course,  it  is  negligent  to  construct  such  a  device 
BO  low  and  of  such  rigidity  as  to  sweep  a  man  from  the  top  of  a  car, 
because  in  such  case  it  is  as  dangerous  as  the  bridge  itself.  Darling 
V,  New  York,  etc.,  R.  Co.,  17  R.  I.  708,  24  Atl.  462,  16  L.  R.  A.  643. 

b.  Supporting  Arch  in  Tunnel. 

In  Hunter  v.  New  York,  etc.,  R.  Co.,  116  N.  Y.  615,  41  Am.  A  Eng. 
R.  Cas  248,  23  N.  E.  9,  the  plaintiff  was  injured  by  striking  a  sup- 
porting arch  in  a  tunnel.  The  evidence  showed  that  the  entrance  to 
the  tunnel  was  sufficiently  high  to  admit  the  passage  of  a  man  stand- 
ing erect  on  a  car,  and  there  were  also  whipping-straps  placed  to  give 
warning  of  the  approach  of  the  tunnel.  But  within  the  tunnel,  be- 
ginning at  a  point  two  hundred  feet  from  the  entrance,  and  extending 
for  a  distance  of  eighty-five  feet  beyond,  there  was  a  brick  arch 
which  reduced  the  height  of  the  roof  by  three  feet,  so  that  at  that 
point  it  was  only  four  feet  and  seven  inches  above  the  top  of  an  ordi- 
nary car.  It  was  held  that  the  company  was  liable  to  the  plaintiff 
for  maintaining  the  arch  at  that  height. 

c.  Overhead  Wire. 

It  is  the  duty  of  a  railroad  company  to  see  that  an  electric  railway 
company  does  not  stretch  a  wire  across  its  tracks  at  such  a  height 
that  it  will  sweep  brakemen  from  the  top  of  its  trains.  Erslew  v. 
New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86,  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
436,  21  So.  153. 

In  Dalton  v.  Receivers,  4  Hughes  180,  Fed.  Cas.  3,550,  the  plaintiff 
was  dragged  from  the  top  of  a  car  by  a  wire  suspended  across  the  track 
by  third  persons,  about  the  height  of  the  chin  of  a  man  standing  on  a 
freight  car,  and  it  was  held  that  he  could  not  recover  because  he  had 
failed  to  report  the  existence  of  the  wire  in  that  position  to  the  com- 
pany, and  had  continued  to  work  on  trains  in  that  vicinity. 

II.  TEMPORARY  STRUCTURES. 

Where  a  temporary  structure  is  placed  in  dangerous  proximity  to  the 
track,  the  company  owes  the  same  duty  to  discover  and  remove  as  if  it 
were  permanent.  Thus  in  Texas,  etc.,  R.  Co.  v.  Hohn,  1  Tex.  Civ.  App. 
36,  21  S.  W.  942,  the  scaffolding  by  which  the  plaintiff  was  injured  was 
so  near  the  track  that  on  the  day  before  the  injury,  when  the  same  train 
passed,  the  engineer  was  compelled  to  remove  his  screen  to  save  it  from 
being  ruined,  and  it  was  held  that  the  company  was  bound  with  notice 
of  its  existence  in  such  dangerous  proximity  to  the  track,  and  was 
liable  for  its  negligence  in  failing  to  have  it  removed. 

III.  STRUCTURES  ERECTED  BY  THIRD  PERSONS. 

In  regard  to  structures  erected  by  third  persons,  the  company  is  not 
liable  unless  it  is  guilty  of  negligence  in  failing  to  discover  and  remove 
the  same ;  it  may  be  that  it  cannot  prevent  their  erection  in  the  first 
instance,  but  it  owes  a  duty  to  use  reasonable  care  to  discover  them  and 
have  them  removed.  Dalton  v.  Receivers,  4  Hughes  180,  Fed.  Cas. 
3,550 ;  Highland  Ave.  R.  Co.  v.  Walters,  91  Ala.  435,  8  So.  357 ;  Keams 
V.  Chicago,  etc.,  R.  Co. ,  66  Iowa  399,  22  Am.  &  Eng.  R.  Cas.  287,  24  N.  W. 
231;  Atchison,  etc.,  R.  Co.  v.  Slattery,  57  Kan.  499,  8  Am.  A  Eng.  R. 
Cas.,  N.  S..  761,  46  Pac.  941 ;  Martin  v,  Lrouisville,  etc.,  R,  Co.,  95  Ky. 
612,  26  S.  W.  801;  Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86, 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  436,  21  So.  153;  Texas,  etc.,  R.  Co.  v. 
Vallie,  60  Tex.  481. 

In  McCreery's  Adm'x  v.  Ohio  River,  etc.,  R.  Co.,  43  W.  Va.  110,  8 
Am.  &  Eng.  R.  Cas..  N.  S.,  755,  27  S.  E.  327,  49  W.  Va.  301,  20  Am  A 
Eng.  R.  Cas.,  N.  S.,  875,  38  S.  E.  534,  the  "dummy''  train,  of  which  the 
deceased  was  conductor,  was  caught  and  thrown  from  the  track  by  the 
hook  on  the  boom  of  a  derrick,  which  had  been  left  in  a  dangerous 
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position  beside  the  track  by  some  contractors  engaged  in  bnildinif  a 
bridgce  at  that  point  some  time  previous  to  the  accident,  and  it  was  held 
that  the  company  was  guilty  of  negligence  in  failing  to  have  it  removed, 

IV.  EFFECT  OF  CUSTOM. 

In  Allen  v,  Burlington,  etc.,  R.  Co.,  64  Iowa  94,  19  N.  W.  870,  where 
the  plaintiff  was  injured  by  striking  a  cattle  chute  near  the  track,  it 
was  held  that  evidence  to  the  effect  that  it  was  the  custom  for  other 
companies  to  build  cattle  chutes  the  same  distance  from  the  track  aa 
the  one  by  which  the  plaintiff  was  injured,  was  immaterial ;  the  court 
saying,  that  it  did  not  help  the  negligence  of  the  defendant  any,  but 
merely  showed  that  the  same  negligence  was  habitually  practiced  by 
other  corporations.  And  where  an  engineer  was  struck  by  a  cattle 
guard  while  working  outside  of  his  cab,  attempting  to  remedy  some 
defect  in  the  engine,  it  was  held  that  the  finding  of  negligence  would 
not  be  disturbed  because  the  cattle  guard  was  the  same  distance  from 
the  track  as  all  the  other  structures  of  that  kind  on  the  road.  Murphy 
V,  Wabash,  etc.,  R.  Co.,  115  Mo.  Ill,  21  S.  W.  862.  In  Dorsey  v.  Phillips, 
etc.,  Co.,  42  Wis.  583,  597,  the  question,  whether  a  uniform  custom  of 
railroad  companies  to  erect  cattle  chutes  and  other  structures  so  near 
the  track  as  to  injure  the  safety  of  employees  operating  trains, 
would  excuse  what  would  otherwise  be  negligence,  was  left  undecided  ; 
but  the  court  was  strongly  of  the  opinion  that  it  would  not,  as  appears 
from  the  following  language :  "But  there  is  a  public  as  well  as  a  pri- 
vate interest.  The  operation  of  railroad  trains  is  essentially*  highly 
dangerous,  and  it  is  the  duty  of  railroad  companies,  too  plain  for  dis- 
cussion, to  use  all  reasonable  skill  to  mitigate,  tolerating  nothing  to 
aggravate  the  necessary  danger.  This  is  not  merely  a  private  duty  to 
individuals  concerned,  but  a  public  duty  to  the  state,  concerned  in  the 
welfare  of  its  citizens.  And  no  custom,  however  uniform  or  universal, 
which  unnecessarily  exposes  railroad  employees  to  loss  of  life  or  limb, 
would  seem  to  satisfy  a  duty  which  may  be  regarded  as  an  implied  con- 
dition of  their  charters." 

In  the  supreme  court  of  Michigan,  on  the  other  hand,  the  opinion 
prevails  that  that  which  is  customary  and  usual,  cannot  be  negligent, 
the  court  saying,  in  a  case  where  the  plaintiff  was  injured  by  striking  a 
coal  bin  erected  near  a  aiding :  *'It  is  a  well-known  fact  of  which  we 
may  take  judicial  notice,  that  it  is  usual  for  sidings  to  be  so  constructed 
as  to  permit  cars  to  stand  close  to  buildings,  thereby  facilitating  the 
loading  and  unloading,  and  reducing  the  cost  and  danger  of  the  opera- 
tion. This  is  uniformly  true  of  elevators  and  coal  bins,  and  every  per- 
son of  common  intelligence  may  reasonably  be  presumed  to  know  that 
the  siding  is  made  for  such  purposes,  to  which,  perhaps,  the  main  track 
could  not  be  safely  applied  by  reason  of  the  duty  owed  to  passengers,  if 
not  employees.  Phelps  v.  Railroad  Company,  122  Mich.  171, 16  Am.  St 
Eng.  R.  Cas.,  N.  S.,  302,  81  N.  W.  101.  The  plaintiff  admits  that  he 
knew  of  this  practice  on  defendant's  road.  //  being  the  cotntnon  prac^ 
tice  upon  railroads  to  thus  erect  structures,  it  cannot  be  negligence,  for 
the  test  of  negligence  is,  what  is  usual  in  railroading  T  (Italics  ours.) 
And  the  trial  court  should  not  hesitate  to  say  to  a  jury  that  it  is  not 
negligence  for  a  railroad  company  to  build  or  permit  the  erection  and 
maintenance  of  coal  bins  in  close  proximity  to  sidings,  and  that  one 
who  enters  the  employment  of  a  railroad  company  must  expect  to  find 
them  and  other  structures,  such  as  depots  and  their  awnings,  bridges, 
warehouses,  watertanks,  elevators,  etc.,  and  that  he  assumes  the  risks 
incident  to  railroading  in  such  places,  in  the  night  as  well  as  the  day, 
and  the  first  time  over  the  route  as  well  as  on  subsequent  trips."  Pahlan 
V.  Detroit,  etc.,  R.  Co.,  122  Mich.  232,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  309« 
81  N.  W.  103. 

V.  EFFECT  OF  NECESSITY. 

If,  however,  the  structure  is  placed  near  the  track  from  necessity, 
and  not  as  a  matter  of  mere  custom  or  convenience,  it  is  held  not  to  be 
negligence.     But  it  is  apprehended  that  in  such  case  the  company  is  un- 
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<ler  the  duty  of  giving'  due  notice  and  warning-  to  its  employees  of  it» 
presence.  Choctaw,  etc.,  R.  Co.  v,  McDade,  112  Fed.  888, 1  R.  R.  R.  413, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Kenney  v,  Meddaugh,  118  Fed.  209^ 
5  R.  R.  R.  226,  28  Am.  &  Bng.  R.  Cas..  N.  S.,  226  ;  Louisville,  etc.,  R.  Co. 

V,  Milliken*s  Adm'x  (Ky.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  742, 51 S.  W.  7% ;. 
Potter  V,  Detroit,  etc.,  R.  Co.,  122  Mich.  179,  16  Am.  &  £ng.  R.  Cas.,  N. 
S.,  264,  81  N.  W.  80 ;  Sisco  v.  Lehigh,  etc.,  R.  Co.,  75  Hun582,  27  N.  Y. 
Supp.  671 ;  Morrisette  v,  Canadian  Pac.  R.  Co.,  72  Vt.  232, 5  R.  R.  R.  219,. 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  219,  52  Atl.  520 ;  Dorsey  v,  Phillips,  etc.. 
Const.  Co.,  42  Wis.  583,  597. 

VI.  WHERE  MAINTENANCE  OF  STRUCTURE  NOT  NEGLIGENCE 

AS  TO  EMPLOYEE  INJURED. 

The  liability  of  a  railroad  company  for  injuries  to  employees  from 
structures  near  the  track,  rests  upon  the  ground  that  it  has  unneces- 
sarily created  or  increased  a  danger  which  the  employee,  in  the  perform- 
ance of  his  duties,  is  compelled  to  undergo.  Therefore,  it  is  not  liable 
where  the  employee  sustains  injury  through  having  placed  himself  in 
a  dangerous  position,  not  in  the  performance  of  his  duties,  but  unnec- 
essarily and  in  the  exercise  of  his  own  free  will.  Sundy  v.  Savannah 
St.  R.  Co.,  %  Ga.  819,  23  S.  E.  841. 

The  case  of  Pittsburg,  etc.,  R.  Co.  v,  Sentmeyer,  92  Pa.  St.  276,  37 
Am.  Rep.  684,  exactly  illustrates  this  point.  There  the  deceased,  a. 
flagman,  was  sent  back  to  flag  a  train  following  his  own.  Having  per- 
formed this  duty,  it  was  then  his  duty  to  board  the  train  which  he  had 
flagged,  and  ride  on  the  engine  until  he  should  overtake  his  own  train. 
But  instead  of  remaining  on  the  engine,  as  he  should  have  done,  he 
went  on  top  of  the  train,  and  was  killed  by  striking  an  overhead  bridge 
while  riding  in  that  position.  It  was  held  that  the  company  was  not 
liable,  since  he  had  exposed  himself  to  the  danger,  not  in  the  perform- 
ance of  his  duties,  but  of  his  own  free  will. 

VII.  EMPLOYERS*  LIABILITY  ACTS. 

A  station  house  awning,  erected  for  the  protection  of  passengers  from 
the  elements  while  engaged  in  getting  on  and  off  trains,  and  which  pro- 
jects so  near  as  to  endanger  the  safety  of  a  brakeman  on  a  side  ladder, 
is  not  a  ''defect**  within  the  provisions  of  an  employers'  liability  act,- 
making  employers  liable  for  injuries  sustained  by  employees  by  reason 
of  any  defect  in  their  ways,  works,  or  machinery.  Fisk  v,  Fitchburg 
R.  Co.,  158  Mass.  238,  33  N.  E.  510. 

So  It  has  been  held  as  to  a  bridge  over  a  side  track  owned  by  a  third 
person,  and  which  the  railroad  company  used  merely  as  licensee  for  the- 
purpose  of  making  free  delivery  of  the  goods  of  such  person  (Engel  v. 
New  York,  etc.,  R.  Co.,  160  Mass.  260,  35  N.  E.  547,  22  L.  R.  A.  283) ;  and 
as  to  an  oil  box,  left  near  the  track  in  a  freight  yard  (Louisville,  etc., 
R.  Co.  V,  Bouldin,110  Ala.  185,  20  So.  325).  and  as  to  a  movable  object 
such  as  a  car  left  temporarily  on  a  siding  too  near  its  intersection  with 
the  adjoining  track.  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  53 
Am.  &  Eng.  R.  Cas.  115, 12  So.  88.  But  it  is  otherwise  as  to  a  pipe  pro- 
jecting from  a  water  tank.  East  Tennessee,  etc.,  R.  Co.  v.  Thompson, 
94  Ala.  636,  10  So.  280. 

VIII.  CONTRACT  EXEMPTING  COMPANY  FROM  LIABILITY. 

A  contract  of  employment  between  an  employee  and  a  railroad  com- 
pany, whereby  the  employee  stipulates  that  he  knows  that  at  certain 
points' on  the  line  there  are  structures  dangerously  near  the  track,  and 
that  he  will  inform  himself  of  the  location  of  such  structures,  and  use 
due  care  to  avoid  injury  therefrom,  is  void  as  against  public  policy,  in 
so  far  as  the  company  thereby  attempts  to  relieve  itself  from  the  duty 
of  providing  a  reasonably  safe  track,  and  of  warning  the  employee  of 
dangerous  obstructions  along  the  track.  Gulf,  etc.,  R.  Co.  v.  Darby 
(Tex.  Civ.  App.),  2R.  R.  R.  327,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  327, 
67  S.  W.  446  ;  Texas,  etc.,  R.  Co.  v,  Swearingen,  122  Fed.  193,  8  R.  R.  R. 
348,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  348.     And  a  fortiori  as  to  such  a. 
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contract  between  the  company  and  the  next  of  kin  of  the  deceased » 
where  there  is  a  statute  requiring  the  company  to  construct  its  ladders 
either  on  the  inside  of  the  cars  or  at  the  end.  Tarbell  v,  Rutland  R.  Co., 
73  Vt.  347,  3  R.  R.  R.  368,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  368,  51  Atl.  6. 

IX.  ACTS  OF  FELLOW  SERVANTS. 

1.  GENERAL  RULE. 

Where  the  presence  of  an  object  in  dangerous  proximity  to  the  track 
is  due  to  the  negligence  of  a  fellow  servant  of  the  person  injured,  the 
-company  is,  in  general,  not  liable.  A  typical  illustration  of  this  rule  is 
the  case  of  a  car  left  too  near  the  intersection  of  a  siding  and  the  adjoin- 
ing track.  Kansas  City,  etc.,  R.  Co.  v.  Burton,  97  Ala.  240,  53  Am.  A 
Eng.  R.  Cas.  115,  12  So.  88;  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112, 
26  N.  E.  437 ;  Hewitt  v.  Flint,  etc.,  R.  Co.,  67  Mich.  61,  31  Am.  A  Eng.  R. 
Cas.  249,  34  N.  W.  659  ;  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106  Mo.  74,  16 
S.  W.  924;  Bence  v.  New  York,  etc.,  R.  Co.,  181  Mass.  221,  3  R.  R.  R. 
295,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  295,  63  N.  E.  417.  So  it  was  held 
where  the  accident  was  due  to  the  negligence  of  a  fellow  servant  in  fail- 
ing to  report  the  presence  of  a  wire,  stretched  across  the  track  by  third 
persons,  at  a  height  dangerous  to  brakemen  ou  the  tops  of  cars.  Dalton 
V.  Receivers,  4  Hughes  180,  Fed.  Cas.  No.  3,550. 

«.  Qualification. 

This  rule  is  subject,  of  course,  to  the  limitation  that  the  master  must 
have  used  due  care  in  the  selection  of  his  servants,  and  must  not  have 
been  guilty  of  negligence  in  discovering  and  removing  the  danger. 
Thus,  where  the  injury  resulted  from  the  boom  of  a  derrick  swinging 
free  across  the  track,  it  was  held  that  it  was  competent  for  the  company 
to  relieve  itself  of  liability  by  showing  that  it  had  used  due  care  to 
place  the  derrick  in  charge  of  competent  servants  ;  but  that  this  was 
not  shown  where  the  evidence  was,  that  upon  the  completion  of  the 
•derrick,  the  mechanic  who  had  constructed  it,  and  who  was  not  shown 
to  have  been  otherwise  connected  with  the  road,  called  out  the  station 
agent  and  others  who  were  expected  to  use  it,  and  explained  to  them  the 
working  thereof,  and  cautioned  them  as  to  the  importance  of  keeping 
the  boom  from  over  the  track.  Gates  v.  Chicago,  etc.,  R.  Co.,  2 
S.  Dak.  422,  53  Am.  A  Eng.  R.  Cas.  245,  50  N.  W.  907,  57  N.  W.  200. 
And  where  the  injury  resulted  from  the  falling  of  a  derrick  across  the 
track,  it  was  held  that,  although  the  employees  on  trains  were  fellow 
servants  of  those  who  had  set  up  the  derrick,  yet  the  plaintiff  was  en- 
titled to  recover  if  the  evidence  showed  that  it  had  been  a  source  of 
danger  for  quite  a  while,  and  the  company  had  t>een  negligent  in  not 
removing  it.  Holden  v.  Fitch  burg  ^.  Co.,  129  Mass.  268. 2  Am.  A  Eng. 
R.  Cas.  94,  37  Am.  Rep.  343. 

And  so  in  the  case  of  a  scaffolding  erected  for  the  repair  of  a  water 
tank,  it  is  no  defense  that  it  was  erected  by  the  plaintiff's  fellow  serv- 
ants, if  the  company  had  knowledge  of  its  dangerous  proximity  to  the 
track,  or  if  with  the  exercise  of  reasonable  diligence,  it  might  have  had 
such  knowledge.  Texas,  etc.,  R.  Co.  v,  Hohn,  1  Tex.  Civ.  App.  36,  21 
S.  W.  942. 

-2.  CONCURRING  NEGLIGENCE  OF  MASTER  AND  FELLOW 
SERVANT. 

Where  the  injury  would  not  have  been  sustained  but  for  the  negligence 
of  the  master,  the  master  is  liable  notwithstanding  it  would  have  been 
prevented  or  avoided  but  for  the  negligence  of  a  fellow  servant.  Howe 
V.  St.  Clair,  8  Tex.  Civ.  App.  101,  27  S.  W.  800. 

Thus  where  an  employee,  while  riding  on  the  platform  of  one  of  the 
Hlefendant's  carsi  which  position  he  was  compelled  to  assume  through 
no  fault  of  his  own,  was  injured  through  the  combined  negligence  of 
the  defendant  in  placing  a  switch  stand  too  near  the  track,  and  the  neg- 
ligence of  his  fellow  servants,  who  jostled  and  crowded  him,  causing 
him  to  project  his  head  beyond  the  side  of  the  coach,  it  was  held  that 
defendant  was  liable.  Boss  v.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128» 
^9  N.  W.  655,  33  Am.  St.  Rep.  756. 

And  in  a  North  Carolina  case,  it  was  held,    that  conceding  trainmen 
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«.Dd  track  walkers  to  be  fellow  servants,  and  that  the  track  walker  waa 
^egiigent  in  failingc  to  report  the  dang'er  threatened  by  overhanging? 
rocks  on  the  mountain  side,  which  had  been  loosened  by  blasting^  at  the 
original  construction  of  the  road,  the  company  was  nevertheless  liable, 
since  the  accident  would  not  have  occurred  but  for  its  failure  to  provide 
a  safe  place  in  the  first  instance.  Bean  v.  Western  N.  Car.  R.  Co.,  1C7 
N.  Car,  731,  12  8.  E.  600. 

3.  WHO  ARE  NOT  FELLOW  SERVANTS. 
A.  Trainmen  and  Sectionmen. 

In  Kentucky  and  Wisconsin,  where  trainmen  sustained  injuries  by 
reason  of  timbers  scattered  along*  the  tracks,  it  was  held  that  they  were 
not  fellow  servants  of  those  charged  with  keeping  the  track  and  right 
of  way  free  from  such  obstructions.  Kentucky  Cent.  R.  Co.  v,  Ryle 
<Ky.),  18  S.  W.  938  ;  Hullehan  v.  Green  Bay,  etc.,  R.  Co.,  68  Wis.  520,  31 
Am.  A  Eng.  R.  Cas.  322,  32  N.  W.  529.  And  in  similar  cases  in  Texas» 
it  was  held  that  the  company  could  not  escape  responsibility  for  failing 
to  provide  a  safe  track  by  pleading  that  the  presence  of  such  obstruc- 
tions was  due  to  the  negligence  of  fellow  servants.  Southern  Pac.  R. 
Co.  V,  Markey  (Tex.),  19  S.  W.  392 ;  Howe  v.  St.  Clair,  8  Tex.  Civ.  App. 
101,  27  S.  W.  800. 

b.  Servants  of  Another  Company. 

And  where  the  defendant's  servants,  engaged  in  delivering  cars  to 
another  company,  negligently  left  them  too  near  the  intersection  of  the 
tracks  in  the  yard  of  such  other  company,  and  plaintiff's  intestate, 
employed  by  the  company  to  whom  they  were  delivered,  came  to  hia 
death  by  reason  thereof,  the  defendant  could  not  escape  liability  on 
the  theory  that  its  servants  were  fellow  servants  of  the  deceased. 
Martin  v,  Louisville,  etc.,  R.  Co.,  95  Ky.  612,  26  S.  W.  801. 

c.  Servant  Charged  with  Instructing  Another. 

Where  a  servant,  by  reason  of  youth  or  inexperience,  is  directed  to  doi 
that  which  he  is  not  competent  to  do,  or  does  not  know  or  appreciate  the 
hazard  or  danger  of  doing,  it  is  one  of  the  nonassignable  duties  of  the 
master  to  give  him  the  full  benefit  of  his  superior  knowledge,  and  such 
instruction  as  is  suitable  to  the  occasion.  Thus,  where  a  boy,  employed 
as  brakeman  on  a  train,  was  directed  by  his  superior  servant,  while  the 
train  was  going  down  grade,  to  lean  out  of  the  engine,  and  see  if  the 
wheels  were  sliding,  and  was  knocked  from  the  train  and  injured  by  a 
stump  standing  near  the  track  while  so  doing,  it  was  held  that  the  com^ 
pany  could  not  plead  that  the  negligence  in  directing  him  to  perform 
such  unusual  and  dangerous  act,  was  that  of  a  fellow  servant,  but  that 
the  servant  who  directed  the  act  must  be  held  to  stand  in  the  place  of  the 
principal,  and  that  the  principal  was  liable  for  his  failure  to  instruct  the 
boy  and  caution  him  against  the  danger  of  the  performance.  Riley  v. 
Railway,  27  W.  Va.  145. 

X.  CONTRIBUTORY  NEGLIGENCE. 

1.  GENERAL  PRINCIPLES. 

The  fundamental  principle  which  precludes  a  recovery  where  the 
plaintiff's  own  negligence  has  contributed  to  his  injury,  applies  in  the 
case  of  accidents  from  overhead  structures,  and  structures  too  near 
the  track,  as  elsewhere.  Citation  of  authority  in  support  of  this  state- 
ment would  be  useless  labor,  but  if  any  were  needed,  abundant  illus- 
tration will  be  found  in  the  discussion  which  is  to  follow.  So  far  as  we 
are  aware,  there  is  but  a  single  dictum  to  the  contrary.  In  a  Ken- 
tucky case,  it  was  said,  that  if  the  accident  would  not  have  happened 
but  for  the  dangerous  proximity  of  the  girder  to  the  track,  the  railroad 
company  could  not  relieve  itself  of  liability  by  showing  that  the 
deceased  had  knowledge  of  the  bridge  and  of  its  dangerous  proximity  to 
the  track,  even  though  he  was  not  exercising  due  care  for  his  safety 
at  the  time  of  the  accident,  the  exact  language  of  the  court  being  r 
•*We  are  aware  of  many  reported  cases  »  ♦  ♦  where  the  absence 
of  ordinary  care  and  the  means  of  knowing  the  condition  of  the 
bridge  by  the  employee,  have  been  held  as  relieving  the  railroad 
company  'from  responsibility  in  such  cases.    This  court,  however^  ha& 
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not  followed  or  approved  those  decisions  in  reference  to  such  struc- 
tures." Hug^hes  V.  Louisville,  etc.,  R.  Co.,  104  Ky.  774, 12  Am.  &  Engr- 
R.  Cas.,  N.  8.,  560,  48  S.  W.  671. 

2.  SAME— PRESUMPTION  AND  BURDEN  OF  PROOF. 

Under  the  general  principles  of  the  law  of  negligence,  applicable  to 
this  class  of  cases  as  elsewhere,  it  is  the  better  view  that  the  contribu- 
tory negligence  of  the  plaintiff  is  a  matter  of  defense  to  be  set  up  by  the 
defendant. 

United  States, —Hemingw^iy  v.  Illinois  Cent.  R.  Co.  (C.  C  A.),  114 
Fed.  843,  3  R.  R.  R.  899,  &  Am.  &  Eng.  R.  Cas.,  N.  S.,  899  ;  Chicago,  6. 
W.  R.  Co.  V.  Price  (C.  C*  A.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  324 ;  Mobile 
A  OhioR.  Co.  V.  Wilson  (C.  C.  A.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  97  ; 
Holmes  v.  Oregon,  etc.,  R.  Co.,  5  Fed.  75, 6  Sawy.  262 ;  Holmes  v.  Oregon, 
etc.,  R  Co.,  5  Fed.  523,  6  Sawy.  276  ;  Hough  v.  Texas,  etc.,  R.  Co.,  100  U. 
8. 213,  25  L.  Ed.  612 ;  Washington,  etc.,  R.  Co.  v.  Harmon,  147  U.  S.  571, 
58  Am.  A  Eng.  R.  Cas.  380, 13  Sup.  Ct.  557  ;  Washington,  etc.,  R.  Co. 
V.  Gladmon,  15  Wall.  401,  21  L.  Ed.  114. 

^/a^ama.  — Georgia  Pac.  Ry.  v.  Davis,  92  Ala.  300,  9  So.  252; 
Montgomery,  etc.,  R.  Co.  v.  Chambers,  79  Ala.  338 ;  Montgomery  Gas- 
Lright  Co.  V.  Montgomery,  etc.,  R.  Co.,  86  Ala.  372,  5  So.  735. 

Arizona, — Lopez  v.  Central  Ariz.  Min.  Co.,  1  Ariz.  464,  2  Pac.  748  ; 
Hobson  V.  New  Mexico,  etc.,  R.  Co.  (Ariz.),  28  Am.  A  Eng.  R.  Cas.  360, 
11  Pac.  545. 

Arkansas.— hitiie  Rock  A  Ft.  S.  R.  Co.  v.  Atkins,  46  Ark.  423 ;  Little 
Rock,  etc.,  R.  Co.  v,  Leverett,  48  Ark.  333,  28  Am.  A  Eng.  R.  Cas.  459,  3 
8.  W.  50 ;  Little  Rock  A  Ft.  8.  R.  Co.  v.  Cavenesse,  48  Ark.  106,  2  8. 
W.  505. 

Cali/cmia,—MtLcDoug3ll  v.  Cent.  R.  Co.,  63  Cal.  431, 12  Am.  A  Eng. 
R.  Cas.  143;  Glascock  v.  Cent.  Pac.  R.  Co..  73  Cal.  137,  14  Pac.  518; 
Trouaclair  v.  Pac.  Coast  S.  8.  Co.,  80  Cal.  521,  22  Pac.  258 ;  Nehrbas  v. 
Cent.  Pac.  R.  Co.,  62  Cal.  320,  14  Am.  A  Eng.  R.  Cas.  670  ;  Robinson  v. 
Western  Pac.  R.  Co.,  48  Cal.  409. 

Colorado,— SdLti6erson  v.  Frazier,  8  Colo.  79,  5  Pac.  632  ;  Kansas  Pac. 
R.  Co.  V,  Twombly,  3  Colo.  125. 

Dakota.SsLuders  v,  Reister,  1  Dak.  151,  46  N.  W.  680;  Mares  v*  N. 
Pacific  R.  Co.,  3  Dak.  336, 17  Am.  A  Eng.  R.  Cas.  620,  21  N.  W.  5. 

Florida.— LtoniBville,  etc,  IR.  Co.  v.  Yniestra,  21  Fla.  700. 

Georgia.— Thompson  v.  Cent.  R.  A  B.  Co.,  54  Ga.  509  (contra,  Camp- 
1)ell  V,  Atl.,  etc..  R.  Co.,  53  Ga.  488). 

/dako,—HopkinA  v.  Utah  Northern  R.  Co.,  2  Idaho  277,  13  Pac.  343. 

JCansas.St.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan.  412,  28  Am.  A 
Eng.  R.  Cas.  341,  11  Pac.  408 ;  Kansas,  etc.,  R.  Co.  v.  Pointer,  14  Kan. 
37  ;  Kansas  City,  etc.,  R.  Co.  v.  Phillibert,  25  Kan.  582. 

Kentucky.— Bogenschutz  v.  Smith,  84  Ky.  330, 1  8.  W.  578  ;  Louisville, 
etc.,  R.  Co.  V.  Tucker's  Adm'r,  23  Ky.  L.  Rep.  1929,  23  Am.  A  Eng.  R. 
Cas.,  N.  8.,  876, 65  8.  W.  453  ;  Louisville,  etc.,  R.  Co.  v.  Milliken's  Adm'x 
(Ky.),  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  742,  51  8.  W.  796 ;  Cahill  v.  Cincin- 
nati, etc.,  R.  Co.,  92  Ky.  345,  49  Am.  &  Eng.  R.  Cas.  390,  18  8.  W.  2; 
Paducah,  etc.,  R.  Co.  v.  Hoehl,  12  Bush  41. 

Maryland.— Bzltimore,  etc.,  R.  Co.  v.  State,  60  Md.  449, 12  Am.  A  Eng. 
R.  Cas.  149. 

Minnesota— Cy^rk  v.  Chicago,  etc.,  R.  Co.,  28  Minn.  69,  9  N.  W.  75  ; 
Whittier  r.  Chicago,  etc.,  R-  Co.,  24  Minn.  394. 

Missouri.— Buenchiog  v.  St.  Louis  Gas  L.  Co.,  73  Mo.  219, 39  Am.  Rep. 
503;  Crumpley  V.  Hannibal,  etc.,  R.  Co.,  Ill  Mo.  152,  19  8.  W.  820; 
Fulks  V,  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  335,  52  Am.  A  Eng.  R.  Cas.  280, 
19  S.  W.  818  ;  Williams  v.  Missouri  Pac.  R.  Co.,  109  Mo.  475, 18  8.  W. 
1098;  Huckshold  v,  St.  Louis,  etc.,  R.  Co.,  90  Mo.  548,  28  Am.  A  Eng. 
R.  Cas.  659,  2  8.  W.  794 ;  Schuerman  v.  Missouri  R.  Co.,  3  Mo.  App. 
565 ;  Florida  v.  Pullman  P.  Car  Co.,  37  Mo.  App.  598. 

AV^rflj^a.— Lincoln  v.  Walker,  18  Neb.  244,  20  N.  W.  113  ;  Omaha  St. 
R.  Co.  V.  Martin  (Neb.),  4  Am.  A  Eng.  R.  Cas  ,  N.  8.,  1,  66  N.  W.  1007. 

JV^tt/yifrJO'.— New  Jersey  Exp.  Co.  ».  Nichols,  33  N.  J.  h.  434,  aff'g 
32  N.  J.  L.  166. 

North  Carolina.~0>x  v.  Norfolk,  etc.,  R.  Co.,  123  N.  Car.  604, 12  Am. 
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A  ^ng.  R.  Cas.  N.  S..  390,  31  S.  E.  848 ;  Cawfield  v,  Ashevillc  St.  R.  Co., 
Ill  N.  Car.  597, 16  S.  E.  703  ;  Aycock  v.  Raleigh,  etc.,  R.  Co.,  89  N.  Qar. 
321. 

OA/<?.— Baltimore,  etc.,  R.  Co.  v,  Whitacre,  35  Ohio  St.  627. 

Pennsylvania,— Brdid^eW  v,  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  St.  404, 
20  Atl.  1046. 

jRAode  Island,— C^sstdy  v,  Angell,  12  R.  I.  447. 

South  Carolina.— Joyner  v.  S.  Carolina  R.  Co.,  26  S.  Car.  49,  29  Am. 
&'Eng.  R.  Cas.  258, 1  S.  E.  52  ;  Kamiaitskj  v,  N.  E.  R.  Co.,  25  S.  Car. 
S3  ;  Crouch  v.  Charleston,  etc.,  R.  Co.,  21  S.  Car.  495,  29  Am.  A  Eng.  R. 
Cas.  495 ;  Carter  v.  Columbia,  etc.,  R.  Co.,  19  ^  Car.  20,  15  Am.  &  Eng. 
R.  Cas.  414,  45  Am.  Rep.  754. 

Tennessee,— lllinoiB  Cent.  R.  Co.  v,  Davis  (Tenn.),  18  Am.  A  Eng.  R. 
Cas.,  N.  S.,  708. 

Texas.— Houston,  etc.,  R.  Co.  v,  Kelly,  13  Tex.  Civ.  App.  1,  34  S.  W. 
809 ;  Central  Tex.,  etc.,  R.  Co.  v.  Bush,  12  Tex.  Civ.  App.  291,  3  Am.  A 
Eng.  R.  Cas.,  N.  8.,  264,  34  S.  W.  133  ;  Lee  v.  International,  etc.,  R.  Co., 
89  Tex.  583,  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  376,  36  S.  W.  63  ;  Dallas,  etc., 
R.  Co.  V,  Spicker,  61  Tex.  427,  21  Am.  A  Eng.  R.  Cas.  160,  48  Am.  Rep. 
297  ;  Gulf,  etc.,  R.  Co.  v,  Rediker,  67  Tex.  181,  2  S.  W.  513. 

6^/aA.— Silcock  v,  Rio  Grande,  etc.,  R.  Co.,  22  Utah  179, 18  Am.  A  Eng. 
R.  Cas.,  N.  S.,  459,  61  Pac.  565  ;  Bowers  v.  Union  Pac.  R.  Co.,  4  Utah 
215,  7  Pac.  251. 

K*>;?»ffta.--Baltimore,  etc.,  R.  Co.  ^.  Whittington,  30  Gratt.  805 ;  Nor- 
folk, etc.,  R.  Co.  V,  Gilmaa,  88  Va.  239, 13  S.  E.  475  ;  Baltimore,  etc.,  R. 
Co.  V,  McKenzie,  81  Va.  71,  24  Am.  A  Eng.  R.  Cas.  395. 

IVashinjirlon,— Northern  Pacific  R.  Co.  v.  O'Brien,  1  Wash.  599,  21 
Pac.  32 ;  Spurrier  v.  Front  St.  Cable  R.  Co.,  3  Wash.  659,  29  Pac.  346. 

fVest  Virginia,— Riley  v.  W.  Va.,  etc.,  R.  Co.,  27  W.  Va.  145 ;  Comer  v. 
Con.  C.  &  M.  Co.,  34  W.  Va.  533,  12  S.  E.  476. 

Wisconsin,— KeWey  v,  Chicago,  etc.,  R.  Co.,  60  Wis.  480, 19  N.  W.  521  ; 
Thoresen  v.  La  Crosse  City  R.  Co.,  94  Wis.  129,  6  Am.  A  Eng.  R.  Cas.,  N. 
S.,  101,  68  N.  W.  548. 

But  in  Massachusetts  and  a  number  of  other  states,  the  contrary 
doctrine  prevails,  and  it  is  incumbent  upon  the  plaintiff  to  prove  a  case 
free  from  contributory  negligence. 

Georgia, — Florida  Cent.,  etc.,  R.  Co.  v.  Burney,  98  Ga.  1,6  Am.  A 
Eng.  R.  Cas.,  N.  S.,  543,  26  S.  E.  730. 

Idaho,— lUinty  v.  Railway  Co.,  2  Idaho  437,  21  Pac.  660,  4  L.  R.  A.  409  ; 
Rumpel  V,  Railway  Co.  (Idaho),  35  Pac.  700,  22  L.  R.  A.  725  ;  Railway 
Co.  V,  Holt  (Idaho),  40  Pac.  56;  Haner  v.  Northern  Pacific  R.  Co. 
(Idaho),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  628, 62  Pac.  1028. 

Illinois,— YLzM7\i  v,  Chicago,  etc.,  R.  Co.,  147  111.  399,  35  N.  E.  139; 
Blanchard  v.  Lake  Shore,  etc.,  R.  Co.,  126  III.  416, 18  N.  E.  799  ;  Aurora 
Branch  R.  Co.  v.  Grimes,  13  111.  585  ;  Indianapolis,  etc.,  R.  Co.  v,  Evans, 
88  III.  63 ;  Chicago,  etc.,  R.  Co.  v,  Robinson,  8  111.  App.  140. 

Indiana,— QXnoXnn^tu  etc.,  R.  Co.  v,  Butler,  103  Ind.  31,  23  Am.  A  Eng. 
R.  Cas.  262,  2  N.  E.  138  ;  Ind.,  B.  A  W.  R.  Co.  v,  Greene,  106  Ind.  279,  25 
Am.  A  Eng.  R.  Cas.  322,  55  Am.  Rep.  736 ;  Lyons  v,  Terre  Haute,  etc.,  R. 
Co.,  101  Ind.  419  ;  Louisville,  etc.,  R.  Co.  v.  Eves,  1  Ind.  App.  224,  27  N. 
E.  580 :  Evansville  St.  R.  Co.  v.  Gentry,  147  Ind.  408,  5  Am.  A  Eng.  R. 
Cas.,  N.  S.,  500,  44  N.  E.  311 ;  Louisville,  etc.,  R.  Co.  v,  Stommel,  126 
Ind.  35,  25  N.  E.  863.  See  rule  changed  in  Indiana  by  Act  Feb.  17,  1899 
(Acts of  1899,  p.  58),  Southern  Indiana Ry.  Co.  z/. Peyton  (Ind.), 23  Am. 
A  Eng.  R.  Cas.,  N.  S.,  343,  61  N.  E.  722. 

/(7ze/a.—Rebelskyz/.  Chicago,  etc.,  R.  Co.,  79  Iowa  55,  44  N.  W.  536; 
Masser  v,  Chicago,  etc.,  R.  Co.,  68  Iowa  602,  27  N.  W.  776  ;  Thiessen  v. 
Bell  Plain,  81  Iowa  118,  46  N.  W.  854  ;  Carlin  v,  Chicago,  etc.,  R.  Co.,  37 
Iowa  316. 

Louisiana, — Moore  v,  Shreveport,  3  La.  Ann.  645. 

Maine. StiXe  v,  Maine  C.  R.  Co.,  76  Me.  357,  19  Am.  A  Eng.  R.  Cas. 
312,  49  Am.  Rep.  622  ;  Gallagher  v.  Proctor,  84  Me.  41,  24  Atl.  459. 

Massachusetts, — Riley  v,  Connecticut  R.  R.  Co.,  135  Mass.  292,  15  Am. 
A  Eng.  R.  Cas.  181 ;  Chase  v,  Maine  Cent.  R.  Co.,  167  Mass.  383, 6  Am.  A 
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Engr.  R.  Cas.,  N.  S.,  343,  45  N.  E.  911 ;  Leonard  v,  Boston,  etc.,  R*  Co., 
170  Mass.  318,  13  Am.  A  Rng,  R.  Cas.,  N.  S.,  825,  49  N.  E.  621 ;  Mayo  v. 
Boston,  etc.,  R.  Co.,  104  Mass.  137  ;  Gaynor  v.  Old  Colony  R.  Co.,  100 
Mass.  208. 

Michigan, — Michig^an  Cent.  R.  Co.  v,  Coleman,  28  Mich.  440 ;  Mynn- 
ingv.  Detroit, etc.,  R.  Co., 67  Mich.  677, 35  N.  W.  811;  Detroit,  etc.,  R. 
Co.  V.  Van  Steinburgr,  17  Mich.  99. 

Mississippi, — Vicksburg:  v,  Hennessy,  54  Miss.  391 ;  Miss.  C.  R.  Co. 
V,  Mason,  51  Miss.  234. 

New  K<?rifc.— Powell  v.  New  York,  etc.,  R.  Co.,  109  N.  Y.  613, 15  N.  B. 
«91 ;  Warner  v.  New  York  C.  R.  Co.,  44  N.  Y.  465  ;  Fowler  v.  New  York, 
etc.,  R.  Co.,  74  Hun  141,  26  N.  Y.  Supo.  218  ;  Geoghegan  v.  Atlas  S.  S. 
Co.,  51  N.  Y.  S.  868,  22  N.  Y.  Supp.  749  ;  McGrath  v.  Hudson  R.  R.  Co., 
19  How.  Pr.  211,  32  Barb.  144 ;  Muhr  v.  Mayor,  etc.,  N.  Y.,  16  N.  Y.  8. 
^88,  2  N.  Y.  Supp.  59 ;  Winslow  v.  Boston,  etc.,  R.  Co.,  11  N.  Y.  S.  831. 

yermonL—Bovee  v.  Danville,  53  Vt.  183. 

Where   this  contrary  doctrine    prevails,  and  there  is    no  positive 
evidence  as  to  the  manner  in  which  the  accident  occurred,  it  will,  in 
general,  preclude  a  recovery ;  since  in  the  absence  of  positive  evidence, 
it  will  be  difficult  to  prove  a  case  free  from  contributory  negligence. 
Thus  in  Corcoran  v.  Boston,  etc.,  R.  Co.,  133  Mass.  507, 12  Am.  A  Eng. 
R.  Cas.  226,  it  was  in  evidence  that  the  ice  on  the  sides  of  the  cut  pro- 
jected to  within  ore  foot  of  the  sides  of  the  cars.    The  last  seen  alive 
of  the  deceased,  he  was  descending  the  side  ladder  of  a  ear,  while  the 
train  was  going  through  the  cut,  for  the  purpose  of  setting  the  brake 
on  a  platform  car.     The  brake  on  the  platform   car  was  afterwards 
found  to  t>e  set.    His  next  duty  was  to  ascend  the  ladder  on  the  side  of 
•a  house  car  and  set  the  brake  on  it.     His  lighted  lantern  was  seen  on 
the  top  of  that  car,  and  the  lantern  was  afterwards  found  there.    Just 
beyond  the  spot  where  the  ice  projected  from  the  side  of  the  cut,  there 
was  an  impression  in  the  snow,  as  if  something  heavy  had  fallen  there, 
and  portions  of  the  deceased's  mangled    body  were    found  scattered 
between  that  spot  and  a  point   a  quarter  of  a  mile  beyond.    Further 
than  this,  there  was  no  definite  evidence,  and  it  was  held  that  there 
could  be  no  recovery,  because  it  was  impossible  to  prove  that  the 
deceased  was  in  the  exercise  of  due  care  at  the  time  of  the  accident. 
However,  it  is  held,  even  in  Massachusetts,  that  evidence  of  positive 
acts  of  care  is  not  necessary  in  order  to  establish  a  case  free  from  con- 
tributory negligence  ;  the  language  in  one  case  being,  "While  due  care 
must  be  shown  by  a  plaintiff,   in  order  that  it  may  be  sure  that  injury 
to  him  was  not  occasioned  by  any  contributory  negligence  on  his  part, 
it  is  not  necessary  that  any  positive  act  of  care  shall  t^  proved.    It  may 
be  inferred  from  mere  absence  of  fault,  when  sufficient  circumstances 
are  shown  to  fairly  exclude  the  idea  of  negligence  on  his  part.     If  a 
person  is  in  his  place,  where  he  may  rightfully  be  engaged  in   duties 
which  he  may  properly  there  perform,  under  circumstances  which  do 
not  require  the  exercise  of  especial  caution  on  his  part  against  the  acts 
or  negligence  of  others,  he  is  in  the  exercise  of  due  care."     Maguire  v, 
Fitchburg  R.  Co.,  146  Mass.  379,  34  Am.  A  Eng.  R.  Cas.  9, 15  N.  E.  904. 
Thus  where  the  deceased  was  ordered  to  climb  to  the  top  of  a  high  refrig- 
erator car,  with  instructions  to  watch  the  rear  end  of  the  train,  and  was 
Afterwards  found  dead,  with  the  evidence  indicating  that  he  was  killed 
by  striking  a  low  bridge,   from    which  the  telltales  were  gone,   it   was 
held  that  there   was  no  presumption  of  his  contributory  negligence, 
because  he  had  the  right  to  suppose  that  the  telltales  were  in  place, 
and  was  under  no  duty  to  look  for  a  bridge  until  first  warned  by  strik- 
ing the  telltales.    Maher  v,  Boston,  etc.,  R.  Co.,  158  Mass.  36,  32  N.  E. 
950. 

3.  WHETHER    EMPLOYEE     CHARGEABLE     WITH      KNOWL- 
EDGE   OF    DANGER— RIGHT   TO    RELY    ON    COMPANY'S 
PERFORMANCE    OF    DUTY. 
The  law  does  not   require  of  employees  having  duties  to  perform  on 
trains,   particularly  those  employees  whose    duties  require    them    to 
work  on  the  outside  of  the  cars,  to  absolutely  know  of  all  the  defects 
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.of  construction,  and  all  the  obstructions  there  may  be  alongside,  or 
overhead  of  the  track,  nor  that  they  shall  neglect  their  duties  to  be  on 
the  constant  lookout  for  such  obstructions  as  may  be  dangerous.  In 
other  words,  they  have  the  right  to  rely,  in  some  measure  at  least, 
upon  the  presumption  that  the  company  has  performed  its  duty  of 
providing  them  with  a  reasonably  safe  place  in  which  to  work. 

Unitea  States, — Central  Trust  Co.  v.  East  Tennessee,  etc..  R.  Co., 
73  Fed.  661 ;  Wood  v,  Louisville,  etc.,  R.  Co.  (C.  C),  11  Am.  Sl  Eng. 
R.  Cas.,N.  S.,  525. 

Alabama,— G^orgiz,  Pac.  R.  Co.  v,  Davis,  92  Ala.  300,  9  So.  252,  25 
Am.  St.  Rep.  47. 

^^{yrj'jfl.— Savannah,  etc.,  R.  Co.  v.  Day,  91  Ga.  676, 17  S.  E.  959. 

///m^f5.— Chicago,  etc.,  R.  Co.  v,  Johnson,  116  111.  206,  4  N.  E.  381 ; 
Illinois  Central  R.  Co.  v,  Welch,  52  111.  183,  4  Am.  Rep.  593. 

Indiana, — Pennsylvania  Company  v,  McCormack,  131  Ind.  250,  30 
N.  E.  27 ;  Citizens'  St.  R.  Co.  v.  Reed,  28  Ind.  629,  4  R.  R.  R.  43,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  43,  63  N.  E.  770. 

A^te/a.^-Keams  v,  Chicago,  etc.,  R.  Co.,  66  Iowa  599,  22  Am.  &  Eng. 
R.  Cas.  287,  24  N.  W.  231. 

Kansas,— '^o,  Kansas  R.  Co.  v.  Michaels,  57  Kan.  474,  46  Pac.  938  ; 
St.  Louis,  etc.,  R.  Co.  v,  Irwin,  36  Kan.  701,  16  Pac.  146, 1  Am.  St. 
Rep.  266. 

Massachusetts, —T^Tten  v.  Old  Colony  R.  Co.,  143  Mass.  197,  9  N.  E. 
608 ;  Maher  v.  Boston,  etc.,  R.  Co.,  158  Mass.  36,  32  N.  E.  950. 

Afichigan.—J^TYis  v.  Flint,  etc.,  R.  Co.,  128  Mich.  61,  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  312,  87  N.  W.  136. 

Minnesota, — Johnson  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  41  Am. 
&  Eng.  R.  Cas.  293,  44  N.  W.  884. 

New  //ampskire.—HsLrdj  v,  Boston,  etc.,  R.  Co.,  68  N.  H.  523, 12 
Am.  &  Eng  R.  Cas.,  N.  S.,  565,  41  Atl.  179. 

New  y<c?rife.— Wallace  v.  Central  Vermont  R.  Co.,  138  N.  Y.  302, 
59  Am.  &  Eng,  R.  Cas.  264,  33  N.  E.  1069. 

North  Carolina,— Bea.n  v.  Western  N.  Car.  R.  Co.,  107  N.  Car.  731, 
12  S.  E.  600. 

North  Dakota,— Boss  v.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128^  49 
N.  W.  655,  33  Am.  St.  Rep.  756. 

67aA.— Pidcock  v.  Union  Pacific  R.  Co.,  5  Utah  612,  19  Pac.  191, 
1  L.  R.  A.  131. 

West  Virginia,— KiX^y  v.  Railway  Co.,  27  W.  Va.  145. 

Thus  it  has  been  said:  **It  cannot  be  required  of  a  brakeman  that 
he  should  go  about  upon  the  line  of  the  railroad  upon  which  he  is 
operating,  and  lay  a  foot-rule  to  all  the  structures  of  this  kind,  and 
see  whether  or  not  they  may  be  so  close  as  to  make  it  necessary  that 
he  should  be  watchful  when  he  is  climbing  ladders,  or  to  avoid  taking 
the  ladders  until  the  chute  shall  have  been  passed.  The  fact  that  no 
accident  of  this  kind  had  happened  before  upon  the  railroad,  and  that 
trains  were  constantly  passing  this  chute  without  the  development 
of  this  danger,  brings  it  directly  within  the  class  of  what  we  may  call 
'concealed  dangers.'  This  danger  was  lurking  for  years  without  its 
being  known.  The  constituent  element  of  it  was  a  matter  of  mere 
inches,  and  that,  in  the  very  nature  of  things,  could  not  be  detected 
by  ordinary  observation.  It  is  an  idle  struggle  to  escape  the  liability 
for  this  negligence  to  impute  contributory  negligence  to  the  plaintiff 
under  the  circumstances  of  this  case.  Even  if  he  had  been  aware  of 
the  fact  that  the  cattle  chute  was  there,  it  does  not  follow  that  he  was 
aware  of  the  fact  that  it  was  a  few  inches  more  or  less  too  close  to  the 
track  ;  and  he  had  a  right  to  rely  upon  and  believe  that  the  railroad 
company  would  not  put  it  too  close  to  the  track,  or  would  not  permit 
the  customers  whom  they  allowed  to  build  it  to  put  it  so  close  to  the 
track,  as  to  injure  their  employees."  Wood  v,  Louisville,  etc.,  R.  Co. 
(C.  C),  11  Am.  &  Eng.  R.  Cas.,N.  S.,525. 

In  Georgia  Pac.  R.  Co.  v,  Davis,  92  Ala.  300,  9  So.  252,  25  Am.  St. 
Rep.  47,  it  was  said:  ^'Trainmen,  having  no  functions  to  perform  in 
respect  of  the  construction  and  maintenance  of  the  road- way,  have  a 
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right  to  assume  its  adaptation  and  sufficiency  in  all  respects  to  a  safe 
discharge  of  their  duties  in  another  and  distinct  branch  of  the  general 
service,  and  are  not  held  to  a  knowledge,  which  has  never  in  point  of 
fact  been  imparted  to  them,  of  defects  and  dangerous  conditions  in 
the  culverts,  bridges,  tracks,  embankments,  road-bed,  cuts,  and 
tunnels  of  the  railway  company,  or  of  the  dangerous  nature  of 
adjacent  structures  erected  or  permitted  by  the  company.  The 
duty  of  the  company  to  this  class  of  its  employees  is  to  provide  a 
road-way  in  all  respects  reasonably  safe  for  the  running  of  its  trains 
and  a  performance  of  the  functions  imposed  upon  them  by  the  exigen- 
cies of  the  service,  and  they  have  a  right  to  assume,  without  inquiry 
or  investigation,  that  this  duty  has  been  discharged.*' 

Hence  a  fireman,  leaning  out  of  the  cab  to  inspect  the  condition  of 
a  hot-box,  pursuant  to  the  orders  of  the  engineer,  is  not  bound  with 
knowledge  of  the  dangerous  proximity  of  a  station-limit  board  to 
the  track.  Central  Trust  Co.  v.  East  Tenn.,  etc.,  R.  Co.,  73  Fed.  661. 
And  so  it  was  similarly  held  where  a  brakeman  was  injured  by  a  sta- 
tion house  awning  which  projected  to  within  eighteen  inches  of  the 
side  of  the  car.  Illinois  Cent.  R.  Co.  v.  Welch,  52111.  183,  4  Am.  Rep. 
593. 

In  Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197,9  N.  E.  608,  the 
plaintiff,  while  assisting  in  pushing  a  car,  at  a  place  in  which  he 
had  never  worked  before,  was  injured  by  being  caught  between  the 
car  and  a  building,  which  stood  at  such  an  angle  to  the  track,  that 
there  was  a  gradually  lessening  distance  t>etween  it  and  the  moving 
car.  It  was  held  that  he  was  not  chargeable,  as  a  matter  of  law,  with 
knowledge  of  the  proximity  of  the  building  to  the  track. 

And  where  a  trainman  was  injured  by  the  fall  of  an  overhanging 
rock,  negligently  left  on  the  mountain  side  above  the  track,  it  was  held 
that  he  was  not  chargeable  with  notice  of  the  dangerous  condition  of 
the  rock,  which,  though  apparent  to  everyone  from  the  track  below, 
was  not  apparent  from  the  view  point  of  a  person  on  top  of  a  box  car. 
Bean  v.  Western  N.  Car.  R.  Co.,  107  N.  Car.  731,  12  S.  E.  600. 

So  an  employee  is  not  chargeable  with  knowledge  of  the  dangerous 
proximity  of  a  switch  stand  to  the  track  from  the  mere  fact  that  he  has 
passed  it  several  times  while  riding  to  and  from  his  work  on  one  of  the 
defendant's  trains.  Boss  v.  Northern  Pac.  R.  Co.,  2  N.  Dak.  128,  49  N. 
W.  655,  33  Am.  St.  Rep.  756.  Nor  is  the  mere  fact  that  a  switchman 
'  has  seen  and  handled  a  switch,  sufficient  to  charge  him  with  knowledge 
of  the  fact  that  it  is  sufficiently  near  the  track,  when  turned  in  a  cer- 
tain way,  to  strike  brakemen  on  the  sides  of  cars.  So,  Kansas  R.  Co. 
V.  Michaels,  57  Kan.  474,  46  Pac.  938. 

This  rule,  that  the  employee  is  entitled  to  rely  upon  the  presumption 
that  the  company  has  performed  its  duty,  finds  frequent  illustration 
where  the  company  has  failed  to  supply  the  whip-straps  which  it  is 
'  required  to  erect  for  the  purpose  of  giving  notice  of  the  approach  of 
overhead  bridges,  or  has  erected  or  maintained  them  in  such  a  negligent 
manner  that  they  fail  to  give  the  warning  for  which  they  were  intended. 
Savannah,  etc.,  R.  Co.  v.  Day,  91  Ga.  676,  17  S.  E.  959 ;  Maher  v.  Bos- 
ton, etc.,  R.  Co.,  158  Mass.  36,  32  N.  E.  950 ;  Hardy  v,  Boston,  etc.,  R. 
Co.,  68  N.  H.  523,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  565,  41  All.  179 ;  Wal- 
lace V.  Cent,  of  Vermont  R.  Co.,  138  N.  Y.  302,  59  Am.  A  Eng.  R.  Cas. 
264,  33  N.  E.  1069.  Inasmuch  as  such  a  contrivance,  negligently  main- 
tained, is  but  a  trap  to  lure  brakemen  to  their  destruction,  the  courts 
have  in  some  cases  applied  this  principle  with  rigor  against  the  defend- 
ant company.  Thus  in  the  case  of  Savannah,  etc.,  R.  Co.  v.  Day,  91  Ga. 
676,  17  S.  E.  959,  it  was  held,  that  although  the  deceased,  who  was  a 
new  man,  was  expressly  warned  several  times,  and  just  as  he  was 
starting  on  the  fatal  trip,  to  beware  of  that  particular  bridge,  the  com- 
pany was  liable  in  damages  for  his  death,  because  the  whip-straps  were 
so  out  of  order  as  to  fail  to  give  the  warning  for  which  they  were 
intended.  And  where  the  lower  ends  of  the  straps  were  six  inches 
higher  than  the  lower  timbers  of  the  bridge,  it  was  held  that  the 
deceased  was  entitled  to  rely  upon  their  being  so  placed  as  to  give  warn- 
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ing-  the  moment  any  part  of  his  body  arose  above  the  level  of  the  lowest 
timber  of  the  bridf^e.  Hardy  v.  Boston,  etc.,  R.  Co.,  68  N.  H.  523, 12 
Am.  &  Bag.  R.  Cas.,  N.  S.,  565,  41  Atl.  179. 

And  so,  although  the  employee  knows  of  the  dangerous  structures 
beside  the  track,  he  is  entitled  to  assume  that  the  company  will  perform 
its  duty  of  maintaining  a  safety  appliance,-  which  it  is  required  to 
maintain  in  order  to  protect  him  therefrom  ;  as  where  an  employee  on 
a  street  car,  knowing  of  the  danger  to  be  apprehended  from  posts 
between  the  tracks,  was  injured  through  the  company's  failure  to  per- 
form its  legal  duty  of  maintaining  a  safety  gate  on  the  inside  of  the 
platform  of  the  car.  Citizens'  St.  R.  Co.  v.  Reed,  28  Ind.  App.  629, 
4  R.  R.  R.  43,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  43.  63  N.  E.  770. 

4.  SAME—SAME— EMPLOYEE  NOT    EXCUSED    FROM   USING 

DUE  CARE. 

What  has  been  said  under  the  foregoing  head,  in  reference  to  em- 
ployees being  entitled  to  rely  upon  the  assumption  that  the  company 
has  performed  its  duty  of  keeping  its  track  and  right  of  way  free  from 
dangerous  obstructions,  is  not  by  any  means  to  be  understood,  or  con- 
strued, as  relieving  them  of  the  duty  to  exercise  reasonable  care  for 
their  own  safety.  To  say  that  they  are  not  chargeable,  as  a  matter 
of  law,  with  knowledge  of  such  obstructions,  is  a  vastly  different  thing 
from  saying  that  they  may  throw  all  care  to  the  winds  and  go  it  blindly 
on  the  assumption  that  the  company  has,  or  will,  perform  its  duty  or 
promises.  SchlafiP  z/.  Louisville,  etc.,R.  Co.,  100  Ala.  377,  14  So.  105. 
Especially  is  this  true  if  they  have  actual  knowledge  of  the  danger,  or 
equal  opportunity  to  see  and  know.  Norfolk,  etc.,  R.  Co.  v.  Marpole, 
97  Va.  594,  16  Am  &  Eng.  R.  Cas.,  N.  S..  291,  34  N.  E.  Rep.  462 ;  Louis« 
ville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508,  16  So.  547. 

Thus,  where  the  plaintiff  threatened  to  quit  the  service  of  the  defend- 
ant unless  the  loose  stones  scattered  about  the  yard,  rendering  his  em- 
ployment as  a  switchman  more  hazardous,  were  removed,  and  remained 
on  the  promise  of  the  foreman  that  they  would  be  speedily  removed,  it 
was  held  that  he  had  no  right  to  rely  absolutely  upon  the  statement  of 
the  foreman  that  they  had  been  removed  from  a  certain  part  of  the  yard, 
where  he  had  equal  opportunity  to  see  and  know  the  fact.  Kan.  City, 
etc.,  R.  Co.  V,  Billingslea,  116  Fed.  335,  5  R.  R.  R.  167,  28  Am.  A  Eng.  R. 
Cas.,  N.  S.,  167. 

5.  WHETHER  EMPLOYEE  HAVING  KNOWLEDGE  OF  DANGER, 

CHARGEABLE  WITH  CONTRIBUTORY  NEGLIGENCE. 

And  even  though  an  employee  has  knowledge  of  an  obstruction  and 
its  dangerous  proximity  to  the  track,  the  mere  fact  that  he  is  injured  by 
striking  the  same  does  not  necessarily  prove  him  guilty  of  contributory 
negligence,  as  matter  of  law.  Greenleaf  v.  Dubuque,  etc.,  R.  Co.,  33 
Iowa  52;  Ford  v,  Chicago,  etc.,  R.  Co.  (Iowa),  71  N.  W.  332,  11  Am.  A 
Eng.  R.  Cas.,  N.  S.,  489, 106  Iowa  85,  75  N.  W.  650  ;  Harker  v.  Burlington, 
etc.,  R.  Co.,  88  Iowa  409,  55  N.  W.  316 ;  Babcock  v.  Old  Colony  R.  Co., 
150  Mass.  467,  23  N.  E.  325 ;  Fitzgerald  v.  New  York  Cent.,  etc.,  R.  Co.,  88 
Hun  359,  34  N.  Y.  Supp.  824 ;  Gulf,  etc.,  R.  Co.  v,  Darbv  (Tex.  Civ.  App.), 
2  R.  R.  R.  327,  25  Am.  A  Eng.  R.  Cas.,  N.  S  ,  327,  67  S.  W.  446  ;  Bessex  v, 
Chicago,  etc.,  R.  Co.,  45  Wis.  477.  It  may  be  that  his  duties  were  such 
as  to  absorb  his  whgle  attention,  leaving  him  no  time  to  think  of  defects, 
and  where  such  is  the  case  he  is  not  prejudiced  by  his  forgetful ness. 
Harker  v.  Burlington,  etc.,  R.  Co.,  88  Iowa  409,  55  N.  W.  316  ;  Fitzgerald 
V,  New  York  Cent.,  etc.,  R.  Co.,  88  Hun  359,  34  N.  Y.  Supp.  824.  Or  it 
may  be  that  the  case  was  one  of  emergency,  or  sudden  alarm,  disturbing 
his  equanimity  to  such  an  extent  as  to  render  him  irresponsible  for  his 
acts.  Harper  v,  Burlington,  etc.,  R.  Co.,  88  Iowa  409, 55  N.  W.  316 ;  Ford 
V.  Chicago,  etc.,  R.  Co.  (Iowa),  71  N.  W.  332,  11  Am.  A  Eng.  R.  Cas., 
N.  S.,  489,  106  Iowa  85,  75  N.  W.  650. 

But  where  the  deceased  had  passed  safely  under  three  sills  of  an  over- 
head bridge,  and  was  killed  by  striking  the  fourth,  as  the  result  of  rais- 
ing his  head  too  soon,  it  was  held  that  the  ordinary  signal  for  brakes, 
sounded  at  just  that  moment,  was  not  such   an  emergency  or  sudden 
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alarm  as  to  render  him  irresponsible  for  his  acts.  Haffner's  Adm*r  v. 
Chesapeake,  etc.,  R.  Co.,  90  Va.  621, 19  S.  E.  166,  96  Va.  528,  12  Am.  & 
£ng.  R.  Cas.,  N.  S.,  556,  31  S.  E.  899.  See  also,  Baylor  v.  Delaware, 
etc.,  R.  Co.,  40  N.  J.  L.  23. 

Of  course  where  the  injured  employee's  conduct  was  such  as  to 
evince  a  reckless  disregard  for  his  safety,  or  where  he  had  been  so  re- 
cently and  repeatedly  warned  against  that  particular  danger  that  there 
is  no  explanation  of  the  injury  except  that  he  was  not  using  ordinary 
care  at  the  time  of  the  accident,  it  may  be  said  that  he  was  guilty  of 
contributory  negligence,  as  matter  of  law.  Thus,  in  the  case,  several 
times  cited,  of  the  employee  who  passed  safely  under  three  sills  of  a 
bridge  and  was  killed  by  striking  his  head  against  the  fourth,  it  was 
held  that  he  was  guilty  of  contributory  negligence  as  matter  of  law. 
HafFner's  Adm'r  v,  Chesapeake,  etc. ,  R.  Co.,  90  Va.  621, 19  S.  E.  166, 96  Va. 
528,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  556,  31  S.  E.  899.  And  so  where  the 
deceased  knew  of  the  danger  from  an  overhead  bridge,  and  was  specially 
warned  to  look  out  for  it  just  a  few  minutes  before  the  accident,  or 
where  he  recklessly  disregarded  the  shouts  and  signals  of  his  fellow 
brakemen  warning  him  to  stoop.  Williamson  v,  Newport  News,  etc., 
R.  Co.,  34  W.  Va.  657,  48  Am.  &  Eng.  R.  Cas.  276, 12  S.  E.  824  ;  Clark's 
Adm'r  V,  Richmond,  etc.,  R.  Co.,  78  Va.  709, 18  Am.  A  Eng.  R.  Cas.  78. 
See  also,  GofF's  Adm'r  v,  Norfolk,  etc.,  W.  R.  Co..  36  Fed.  299 :  Owen  v. 
New  York  Cent.  R.  Co.,  1  Lans.  (N.  Y.)  108  ;  Quibell  v.  Union  Pac.  R. 
Co.,  7  Utah  122,  25  Pac.  734. 

6.  OPEN  AND    OBVIOUS   DANGER— NEGLIGENCE    IN  USE  OI* 
SENSES. 

And  so  the  person  injured  may  be  said  to  have  been  guilty  of  contrib* 
utory  negligence,  as  matter  of  law,  if  the  dangerous  object  or  structure 
was  so  open  and  obvious  that  the  only  rational  conclusion  that  can  be 
drawn  is  that  he  was  not  exercising  ordinary  care  in  the  use  of  his  senses 
at  the  time  of  the  accident. 

^/ff^aiifa.— Louisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508,  16  So.  547. 

/ff(/fa»a.~-Penn8ylvania  Co.  v,  McCormack,  131  Ind.  250,  80  N.  E.  27  ; 
New  York,  etc.,  R.  Co.  v,  Ostman,  146  Ind.  452,  6  Am.  A  Eng.  R.  Cas., 
N.  S.,588,  45N.  E.  651. 

/t7ie/a.— Piatt  v»  Chicago,  etc.,  R.  Co.,  84 Iowa  694, 51 N.  W.  254 ;  Green- 
leaf  V,  Dubuque,  etc.,  R.  Co.,  33  Iowa  52. 

JCansas.—SU  Louis,  etc.,  R.  Co.  v,  Irwin,  37  Kan.  701, 16  Pac.  146,  X 
Am.  St.  Rep.  266, 

Massachusetts, — Ryan  v.  New  York,  etc.,  R.  Co.,  169  Mass. '267,  9  Am, 
A  Eng.  R.  Cas.,  N.  S.,  67,  47  N.  E.  877. 

Ptfnnsylvanta.— Kelly  v,  Baltimore,  etc.,  R.  Co.  (Pa.),  11  Atl.  659. 

WaA.— Quibell  v.  Union  Pac.  R.  Co.,  7  Utah  122,  25  Pac.  734. 

IVesi  Vir^rinia.—Ytiley  v.  Railroad  Co.,  27  W.  Va.  145. 

Thus  where  the  danger  from  an  overhead  bridge  was  perfectly  appar« 
ent  to  everyone,  and  where  the  deceased  had  passed  under  it  more  than 
one  hundred  times  in  safety,  being  obliged  to  stoop  each  time,  the  acci- 
dent occurring  at  midday,  when  the  bridge  was  not  obscured,  it  was  held 
that  there  could  be  no  recovery  because  of  his  contributory  negligence. 
Ix>uisville,  etc.,  R.  Co.  v.  Banks,  104  Ala.  508,  16  So.  547. 

And  where  the  deceased,  while  climbing  the  side  ladder  on  a  slowly 
moving  car,  in  compliance  with  an  order  to  set  the  brakes,  was  crushed 
by  the  projecting  roof  of  a  station  house  platform,  which  was  in  plain 
view,  and  of  which  he  had  knowledge,  and  could  readily  have  seen  and 
avoided  by  a  single  look,  it  was  held  that  the  action  was  barred  by  his 
contributory  negligence  ;  there  having  been  no  reason  for  haste  in  com- 
plying with  the  order  to  set  the  brake.  Piatt  v,  Chicago,  etc.,  R.  Co. , 
84  Iowa  694,  51  N.  W.  254. 

So  where  the  fence  by  which  the  plaintiff  was  injured,  was  a  perma* 
nent,  visible  structure,  three  feet  nine  inches  from  the  rail,  it  was  held 
that  he  was  guilty  of  contributory  negligence,  although  previous  to 
that  time  he  had  no  actual  knowledge  of  its  existence,  because  he 
must  have  seen  it  had  he  been  in  the  exercise  of  ordinary  care  at  the 
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time  of  the  accident.    Ryan  v.  New  York,  etc.,  R.  Co.,  169  Mass.  267,  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  67,  47  N.  E.  877. 

In  another  case,  the  deceased  was  killed  by  a  coal  chute  near  the 
track,  while  riding  with  his  head  out  of  the  cab  window  and  looklog 
backward  for  signals.  The  chute  was  conspicuously  near  the  track, 
in  full  view,  and  the  deceased  had  passed  it  often,  and  was  aware  of  its 
dangerous  proximity  to  the  track.  Moreover,  he  was  familiar  with 
the  printed  rule  of  the  company  requiring  him  to  familiarize  himself 
with  dangerous  points  along  the  track  and  to  take  time  and  exercise 
care  for  his  safety  while  in  the  performance  of  his  duties,  whether 
acting  under  orders  of  a  superior  or  not.  It  was  held  that  there  could 
be  no  recovery  because  of  his  contributory  negligence.  New  York, 
etc.,  R.  Co.  V,  Ostman,  146  Ind.  452,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  588,  45 
N.  E.  651. 

Likewise,  where  an  oil  house  was  within  eight  or  nine  inches  of  the 
sides  of  passing  cars,  and  was  so  open,  visible,  and  dangerous  that  an 
employee  switching  cars  on  that  track  must  have  seen  it  but  for  negli- 
gence in  the  use  of  his  senses,  it  was  held  that  the  action  was  barred  by 
his  contributory  negligence.  Kelly  v.  Baltimore,  etc.,  R.  Co.  (Pa.),  11 
Atl.  659. 

But  where  a  cattle  chute  projected  to  within  thirteen  inches  of  the 
cab  window,  it  was  held  that  a  fireman,  injured  by  striking  same,  waa 
not  guilty  of  contributory  negligence,  as  matter  of  law,  merely  because 
it  could  be  seen  for  half  a  mile  distant.  New  York,  etc.,  R.  Co.  v. 
Ostman  (Ind.),  41  N.  E.  1037. 

And  where  the  deceased  was  killed  by  striking  the  bolts  projecting 
from  the  side  timbers  of  a  bridge,  over  which  the  track  ran  on  a  curve, 
it  was  held  that  he  was  not  chargeable  with  contributory  negligence,  as 
matter  of  law,  on  the  ground  that  the  defect  was  so  open  and  obvious, 
that  in  the  exercise  of  ordinary  care  in  the  use  of  his  senses  he  must 
have  seen  it ;  the  bolts  not  being  so  near  throughout  the  entire  length 
of  the  bridge,  but  only  at  that  one  point.  Bryce  v.  Chicago,  etc.,  R.  Co., 
103  Iowa  665/  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  832,  72  N.  W.  780. 

7.  QUESTION  FOR  JURY  IN  DEBATABLE  CASES. 

From  the  foregoing  it  may  be  stated  as  a  general  rule,  that  wherever 
the  question  is  fairly  debatable,  or  the  facts  such  that  fairminded  men 
might  draw  different  inferences  therefrom,  the  question  of  contributory 
negligence  is  one  for  the  jury ;  taking  into  consideration  the  length  of 
time  the  structure  has  existed  in  its  then  present  condition,  the  length 
of  time  the  injured  person  has  been  employed  in  the  vicinity,  his  oppor- 
tunities for  observation,  whether  the  danger  was  so  obvious  that  a  pru- 
dent man  would  have  declined  the  risk,  the  injured  person's  conduct  at 
the  time  of  the  accident,  whether  reckless  or  otherwise,  and  all  the 
other  surrounding  circumstances. 

/>£/^ra/.— Northern  Pac.  R.  Co.  v,  Mortenson,  63  Fed.  530, 11  C.  C.  A. 
335,  27  U.  S.  App.  313. 

Alabama, — East  Tennessee,  etc.,  R.  Co.  z^.  Thompson,  94  Ala.  636,  10 
So.  280. 

Arkansas,— UiWX^  Rock,  etc.,  R.  Co.  v.  Voss  (Ark.),  18  S.  W.  172. 

Georgia.—^Wx^  v.  Central R.,  etc.,  Co.,  79  Ga.  495, 5  S.  E.  105.  See 
also,  Atlanta,  etc.,  R.  Co.  v.  Webb,  61  Ga.  586. 

Iowa,— 'H^rker  v,  Burlington,  etc.,  R.  Co.,  89  Iowa  409,  55  N.  W.  316  ; 
Greenleafv.  Dubuque,  etc.,  R.  Co.,  33  Iowa  52;  Allen  v,  Burlington, 
etc.,  R.  Co.,  57  Icwa  623, 5  Am.  &  Eng.  R.  Cas.  620,  11  N.  W.  614. 

A af»5a5.— Atchison,  etc.,  R.  Co.  v.  Rowan,  55  Kan.  270,  39  Pac.  1010; 
St.  Louis,  etc.,  R.  Co.  v,  Irwin,  37  Kan.  701, 16  Pac.  146,  1  Am.  St.  Rep. 
266. 

A'dw/M^^fey.— Louisville,  etc.,  R.  Co.  v.  Milliken's  Adm'x  (Ky.),  14  Am. 
A  Eng.  R.  Cas.,  N.  S.,  742,  51  S.  W.  796;  Louisville,  etc.,  R.  Co.  v, 
Tucker's  AdmV,  23  Ky.  L.  Rep.  1929,  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  876, 
65  S.  W.  453. 

^fl»»^.— Nugent  V,  Boston, etc.,  R.  Co.,  80  Me.  62,  38  Am.  &  Eng.  R, 
Cas.  52,  12  Atl.  797,  6  Am.  St.  Rep.  151. 

Massachusetts,— ^zXizooM.  v.  Old  Colony  R.  Co.,  150  Mass.  467, 23  N.  E. 
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325  ;  Dacey  v.  Old  Colony  R.  Co.,  153  Mass.  112,  26  N.  E.  437 ;  Donahue 
V.  Boston,  etc.,  R.  Co.,  178  Mass.  251,  20  Am.  &  Engf.  R.  Cas.,  N.  S.,  526, 
59  N.  £.  663. 

Michig-an.—Jarvis  v.  F^lint,  etc.,  R.  Co.,  128  Mich.  61,  22  Am.  &  Eng*. 
R.  Cas.,  N.  S.,  312,  87  N.  W.  136;  Pahlan  v.  Detroit,  etc.,  R.  Co.,  122 
Mich.  232,  16  Am.  A  E^ng  R.  Cas.,  N.  S.,  309,  81  N.  W.  103. 

Minnesota.— Itohel  v.  Chicafro,  etc.,  R.  Co.,  35  Minn.  84,  27  N.  W.  305 ; 
Flanders  v,  Chicag-o,  etc..  R.  Co.,  51  Minn.  193,  53  N.  W.  544;  Lawson 
V.  Truesdale,  60  Minn.  410,  62  N.  W.  546;  Johnson  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  53,  41  Am.  &  Eng.  R.  Cas.  293,  44  N.  W.  884. 

Missouri.— llurphy  v.  Wabash  R.  Co.,  115  Mo.  Ill,  21  S.  W.  862. 

New  Hampshire.— Whiicher  v.  Boston,  etc.,  R.  Co.,  70  N.  H.  242,  20 
Am.  &  Engr.  R-  Cas.,  N.  S.,  540,  46  Atl.  740. 

Oregon. — Johnston  v.  Oregon,  etc.,  R.  Co„  23  Ore.  94,  31  Pac.  283, 

Rhode  /$/««(/.— Crandall  v.  New  York,  etc.,  R.  Co.,  19  R.  I.  594,  5  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  543,  35  Atl.  307. 

7V;rfli.— Texas,  etc.,  R.  Co.  v.  ValJie,  60  Tex,  481 ;  Gulf,  etc.,  R.  Co. 
V.  Darby  (Tex.  Civ.  App.),  2  R.  R.  R.  327,  25  Am.  &  Eng.  R.  Cas.,  N. 
S.,  327,67  8.  W.  446. 

6^/aA.— Pidcock  v.  Union  Pac.  R.  Co.,  5  Utah  612,  19  Pac.  191,  1  L. 
R.  A.  131. 

Virginia. — Nelson's  AdmV  v.  Chesapeake,  etc.,  R.  Co.,  88  Va.  971,  54 
Am.  Sl  Eng.  R.  Cas.  82, 14  S.  E.  838. 

West  Virginia.— McCreery'B  A6m'x  v.  Ohio  River  R.  Co.,  43  W.  Va. 
110,  27  S.  E.  327,  49  W.  Va.  301,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  875,  38 
S.  E.  534. 

Wisconsin. — Dorsey  v.  Phillips,  etc.,  Co.,  42  Wis.  583;  Bessez  v. 
ChicafiTO,  etc.,  R.  Co., 45  Wis.  477;  Coif  v.  Chicago,  etc.,  R.  Co.,  87  Wis. 
272,  58  N.  W.  408. 

In  Bessex  v.  Chicago,  etc.,R.  Co.,  45  Wis.  477,  the  plaintiff,  while 
assisting  in  pushing  some  cars  about  the  yard,  attempted  to  wsilk  over 
a  small  pile  of  lumber,  less  than  two  feet  in  height,  situated  so  near 
the  track  that  it  was  impossible  to  pass  between  it  and  the  car.  He 
sustained  injury  by  reason  of  one  of  the  boards  slipping  and  casting* 
him  under  the  car.  It  was  held,  that  it  could  not  be  said  as  a  matter 
of  law,  that  the  risk  was  one  which  no  prudent  man  would  have  assumed, 
but  that  the  question  of  his  contributory  negligence  should  be  left  to 
the  jury. 

In  Jarvis  v.  Flint,  etc.,  R.  Co.,  128  Mich.  61,  22  Am.  A  Eng. 
R.  Cas.,  N.  S.,  312,  87  N.  W.  136,  the  plaintiff, an  experienced  brakeman, 
and  familiar  with  the  track  at  that  place,  attempted  to  uncouple  cars 
while  they  were  moving  at  a  speed  of  about  four  miles  an  hour.  It  waa 
dark,  and  he  ran  along  between  the  cars  while  doing  the  uncoupling. 
As  he  started  to  go  from  between  the  cars,  he  stepped  in  a  hole  beside 
the  track  and  was  injured.  His  testimony  tended  to  show  that  the  hole 
was  outside  the  rail  and  had  been  excavated  by  sectionmen  working* 
there.  The  defendant's  testimony  was  to  the  effect  that  the  hole  was 
at  the  switch,  and  was  a  necessary  excavation  to  enable  the  switch  to 
work  properly,  and  had  existed  for  a  long  time.  It  was  held  that  it  was 
for  the  jury  to  say  whether  the  plaintiff  was  guilty  of  contributory 
neglig'ence. 

In  Babcock  v.  Old  Colony  R.  Co.,  150  Mass.  467,  23  N.  E.  325,  the 
plaintiff,  in  attempting  to  board  a  moving  engine,  was  injured  by  rea- 
son of  some  timbers  near  the  track.  He  testified  that  he  did  not  know 
that  they  were  there,  and  did  not  remember  ever  to  have  seen  them 
before  he  was  hurt.  It  was  held,  that  if  he  had  never  seen  them,  or 
if  he  had  seen  them  before,  but  failed  to  remember  them  at  the  time 
of  the  accident,  the  question  of  his  contributory  negligence  was  for 
the  jury. 

Where  a  brakeman  was  knocked  from  the  train  by  the  projecting  spout 
of  a  water  tank,  it  was  held  that  the  jury,  in  passing  upon  his  contrib- 
utory negligence,  might  take  into  consideration  the  length  of  time 
it  had  existed  in  its  then  present  condition.  EastTenn.,  etc.,  R.  Co.  v. 
Thompson,  94  Ala.  636, 10  So.  280. 

And  where  the  deceased  had  been  at  work  in  the  yard  but  two  weeks. 
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and  was  killed  by  striking  a  signal  post  standing  four  feet  from  the 
rail,  in  a  yard  where  there  were  many  tracks  and  constantly  moving 
trains,  it  was  held  that  it  was  for  the  jury  to  say  whether  he  was  negli- 
l^ent.    Johnson   v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  41  Am.  A  £)ng. 
R.  Cas.  293,  44  N.  W.  884. 

And  so  where  the  switch  stand  by  which  the  plaintiff  was  injured  had. 
remained  in  that  same  position  for  fourteen  years,  but  plaintiff  had 
been  at  work  in  that  yard  only  seven  or  eight  days,  it  was  held  that 
the  question  of  his  negligence  should  be  passed  upon  by  the  jury. 
Pidcock  V.  Union  Pacific  R.  Co.,  5  Utah  612,  19  Pac.  191, 1  L.  R.  A. 
131. 

In  Crandall  v.  New  York,  etc. ,  R.  Co. ,  19  R.  1. 594, 5  Am.  A  Eng.  R.  Cas. ,. 
N.  S.,  543,  35  Atl.  307,  the  plaintiff,  a  conductor  on  a  passenger  train, 
had  run  his  train  on  a  siding  in  order  to  let  a  freight  pass.     When  his 
train  stopped,  he  got  off  and  stood  near  the  first  car,  in  order  to  prevent 
or  warn   any  passengers  attempting  to  cross  in  front  of  the  freight. 
When  the  freight  had  passed,  he  signaled  his  engineer  to  start,  and 
when  in  the  act  of  stepping  on  the  platform  of  the  car  nearest  him,  he- 
was  caught  between  the  train  and  a  telegraph  pole,  and  injured.     He 
was  not  familiar  with  the  side  track,  knew  nothing  of  the  location  of 
the  pole,  did  not  look  ahead  upon  giving  the  signal  to  start,  but  was  in 
a  hurry  to  get  his  train  out  in  order  to  make  connection  at  another 
station.     It  was  held  that  a  finding  of  the  jury  that  he  was  not  guilty 
of  contributory  negligence  would  not  be  disturbed.    Crandall  v.  New 
York,  etc.,  R.  Co.,  19  R.  I.  594,  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  543, 35  AtL 
307. 

In  Little  Rock,  etc.,  R.  Co.  v.  Voss  (Ark.),  18  S.  W.  172,  the  evidence 
showed  that  the  plaintiff's  intestate,  an  engineer,  was  running  at  a 
speed  of  from  nine  to  seventeen  miles  per  hour,  at  about  five  o'clock 
of  a  dark  and  rainy  winter  morning,  when  he  plunged  into  a  land 
slide  at  a  place  where  he  ought  to  have  known  there  was  danger  of 
such  accidents ;  and  it  further  appeared  that  the  engine  was  large 
and  powerful,  and  easy  of  control ;  that  the  headlight  lighted  the 
track  for  one  hundred  yards  ahead ;  and  that  no  whistle  for  brakes  was 
heard  until  the  moment  of  the  accident.  It  was  held  that  a  finding 
of  the  jury  that  he  was  not  guilty  of  contributory  negligence  would 
not  be  disturbed. 

8.  PRINCIPLES  DISCUSSED  WITH  REFERENCE  TO  PARTICU- 
LAR ACTS  AND  OMISSIONS. 
m.  Failure  of  Employee  to  Perform  Positive  Duty. 

Where  the  failure  of  an  employee  to  perform  some  positive  duty 
imposed  upon  him  either  by  rule  of  law,  or  by  the  rules  of  the  company, 
or  by  the  rules  of  common  sense,  contributes  directly  to  his  injury,  he 
is,  of  course,  barred  of  recovery.  Thus,  where  the  employee  had 
knowledge  of  a  wire  stretched  across  the  track  by  a  third  person,  at 
about  the  height  of  the  chin  of  a  man  standing  on  a  freight  car,  and 
omitted  to  inform  the  company  of  its  existence,  and  continued  to  work 
on  trains  in  that  vicinity,  it  was  held,  when  he  was  afterwards  injured 
by  being  dragged  from  the  train  thereby,  that  his  action  was  barred  by 
reason  of  his  negligence  in  failing  to  report  the  existence  of  the  wire. 
Dalton  V.  Receivers.  4  Hughes  180,  Fed.  Cas.  No.  3,550. 

As  to  whether  such  negligence  on  the  part  of  an  employee  has  contrib^ 
uted  to  his  injury,  should  be  left,  in  debatable  cases,  to  the  jury.  Thus 
in  McCreery's  Adm'x  v,  Ohio  River  R.  Co.,  43  W.  Va.  110,  27  S.  E.  327, 
49  W.  Va.  301,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  875,  38  S.  E.  534,  it  appeared 
that  the  boom  of  an  unused  derrick,  standing  near  the  defendant's 
track,  was  defective,  so  that  it  was  liable  to  be  swung  by  the  wind 
over  the  track,  to  the  danger  of  passing  trains.  The  deceased  was 
conductor  of  a  dummy  train,  consisting  of  a  small  engine  and  one  small 
car,  passing  the  place  about  fourteen  times  a  day.  This  dummy  train 
was  run  sometimes  with  the  engine  in  front  and  sometimes  with  the 
car  in  front.  The  deceased  had  charge  of  the  train,  and  his  orders  were 
to  run  the  train,  when  it  was  convenient  to  do  so,  with  the  engine  in 
front.    If  the  engine  was  not  in  front,  it  was  his  duty  to  stand  himself  on 
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the  front  platfoim  of  the  car  and  keep  a  sharp  lookout  ahead  during' 
the  time  that  he  was  not  engaged  in  collecting  fares.  On  the  day  of  the 
accident  it  was  storming,  and  the  deceased,  instead  of  being  at  his  post 
on  the  front  platform  of  the  car,  was  inside,  out  of  the  weather.  Had 
he  been  on  the  front  platform,  and  the  weather  dear,  he  could  have  seen 
the  boom,  and  the  danger  it  threatened,  several  hundred  yards  distant 
on  approaching  it.  As  it  was,  no  one  saw  it,  and  the  train  was  caught 
by  the  hook  on  the  end  of  the  boom  and  thrown  down  a  twenty-five 
foot  embankment.  It  was  held  that  the  question  of  the  deceased's 
contributory  negligence  was  for  the  jury. 

c.  Violation  of  Rules. 

The  mere  fact  that  the  person  injured  was  at  the  time  of 
his  injury  violating  a  rule  of  the  company,  does  not  necessarily 
preclude  a  recovery.  In  order  for  it  to  have  such  an  effect  it  must 
have  been  the  proximate  cause  of  the  injury,  either  in  whole  or  in 
part.  Thus  where  a  brakeman,  injured  by  striking  a  car  on  a  siding, 
was,  at  the  time  of  the  accident,  climbing  down  the  side  ladder  for  the 
purpose  of  uncoupling  the  train  in  motion,  such  proceeding  being 
strictly  forbidden  by  the  rules  of  the  company,  it  was  held  that  the 
action  was  barred  by  his  contributory  negligence.  Schaub  v,  Hanni- 
bal, etc.,  R.  Co.,  106  Mo.  74,  16  S.  W.  924. 

In  another  case,  the  deceased  was  killed  by  a  coal  chute  near  the 
track  while  riding  with  his  head  out  of  the  cab  window  and  looking 
backward,  watching  for  signals.  This  chute  was  conspicuously  near 
the  track,  in  full  view,  and  the  deceased  had  passed  it  often,  and  should 
have  known  of  its  dangerous  proximity  to  the  track.  Moreover,  he  was 
familiar  with  the  printed  rules  of  the  company  which  enjoined  employees 
to  familiarize  themselves  with  dangerous  points 'along  the  track  and 
to  take  time  and  exercise  care  for  their  safety  while  in  the  performance 
of  their  duties,  whether  acting  under  the  orders  of  a  superior  or  not. 
It  was  held  that  the  action  was  barred  by  his  contributory  negligence. 
New  York,  etc.,  R.  Co.  v.  Ostman,  146  Ind.  452,  6  Am.  Sl  Eng.  R.  Cas., 
N.  S.,588,  45N.  E.  651. 

In  Schlaff  v.  Louisville,  etc.,  R.  Co.,  100  Ala.  377,  14  So.  105,  the  facts 
were,  that  a  certain  bridge  on  the  line  of  the  defendant  company  was 
sufficiently  high,  at  a  point  directly  over  the  foot-board  on  the  top  of 
freight  cars,  to  admit  of  the  passage  of  brakemen  standing  erect,  but 
it  sloped  from  the  center  to  the  sides  until  it  was  but  two  or  three  feet 
high  at  the  edge  of  the  cars.  Under  the  rules  of  the  company,  the 
proper  place  for  the  deceased  was  either  on  the  foot-board  or  at  the 
brakes,  but  at  the  time  he  was  injured,  he  was  sitting  on  the  edge  of 
the  car.  He  was  perfectly  famUiar  with  the  location  of  the  bridge  and 
its  dangerous  construction,  and  had  in  fact  passed  under  it  daily  for 
four  months.  The  accident  happened  at  midday.  It  was  held  that 
the  action  was  barred  by  his  contributory  negligence. 

In  San  Antonio,  etc..  Railroad  Company  v.  Wallace,  76  Tex.  636,  44 
Am.  Sl  Eng.  R.  Cas.  564, 13  S.  W.  565,  the  freight  train  on  which  plain- 
tiff's intestate  was  conductor,  had  stopped  at  one  side  of  a  bridge  which 
was  undergoing  repairs.  As  it  started  to  move  off,  the  deceased  caught 
the  ladder  of  a  box  car  and  climbed  to  the  top,  with  the  intention  of 
making  his  way  back  to  his  post  in  the  caboose.  Before  reaching  the 
caboose,  he  was  struck  by  a  scaffolding  suspended  from  the  bridge,  and 
killed.  A  rule  of  the  company  prohibited  all  employees  from  standing 
on  the  top  of  box  cars  while  passing  truss  bridges.  There  was  some 
evidence  tending  to  show  that  he  could  not  have  made  his  way  back  to 
the  caboose  on  the  ground  because  of  ties,  bridge  timber,  and  other 
material  scattered  along  the  track  ;  but  it  was  also  in  evidence  that  he 
could  have  easily  and  safely  avoided  the  danger  by  boarding  a  flat  car 
just  in  the  rear  of  the  box  car.  Under  these  circumstances,  and  in  view 
of  the  fact  that  the  train  was  under  his  control,  and  that  he  could  have 
stopped  it  as  the  caboose  came  opposite  to  him,  it  was  held  that  his  vio- 
lation of  the  above  mentioned  rule  was  the  direct  cause  of  his  injury 
and  that  there  could  be  no  recovery. 

But,  where  the  conductor  of  a  train  left  it  standing  on  the  main  tracks 
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and  neg^lected  to  warn  an  approaching^  freig-ht,  which  he  knew  was  ex- 
pected about  that  moment,  and  a  collision  ensued,  in  which  a  brakeman 
on  the  approaching*  freight  was  killed,  it  was  held  that  an  action  by  the 
administrator  was  not  barred  by  the  fact  that  the  deceased,  at  the  time 
of  the  accident,  was  riding  on  the  engine  in  violation  of  the  rules  of 
the  company  ;  because  such  conduct  on  the  part  of  the  deceased  was 
not  the  proximate  cause  of  the  injury.  Daniel  v,  Chesapeake,  etc.,  R. 
Co.,  36  W.  Va.  397,  53  Am.  &  Kng.  R.  Cas.  503,  15  S.  E.  162,  32  Am.  St. 
Rep.  870.  16  L.  R.  A.  383. 

And,  wherever  the  question  is  debatable  or  the  facts  such  that  differ- 
ent inferences  may  fairly  be  drawn  therefrom,  it  should  be  left  to  the 
jury.  Thus  where  a  rule  of  the  company  prohibited  employees  from 
jumping  off  of  engines  or  trains  moving  at  a  high  rate  of  speed,  and 
the  plaintiff,  a  night  switchman  in  the  defendant's  yard,  was  injured  bv 
striking  a  switch  stand  which  stood  seven  and  one-half  inches  from  the 
gangway  steps  of  the  engine,  just  as  he  was  in  the  act  of  swinging  off 
the  moving  engine  for  the  purpose  of  uncoupling  a  can  it  was  held  that 
the  question  of  his  contributory  negligence  was  for  the  jury.  Coif  v, 
Chicago,  etc.,  R.  Co.,  87  Wis.  272,  58  N.  W.  408. 

In  a  similar  case,  a  rule  of  the  company  prohibited  employees  from 
entering  between  moving  cars  for  the  purpose  of  uncoupling  them,  ex- 
cept under  favorable  conditions.  The  plaintiff,  an  experienced  brake- 
man,  and  familiar  with  the  track  at  that  place^  attempted  to  uncouple 
cars  moving  at  a  speed  of  about  four  miles  an  hour.  It  was  dark,  and 
he  ran  along  the  track  between  the  cars.  As  he  started  to  go  from  be- 
tween the  cars,  he  stepped  into  a  hole  and  was  injured.  It  was  held 
that  his  contributory  negligence  was  a  question  for  the  jury.  Jarvis  v, 
Flint,  etc.,  R.  Co.,  1^  Mich.  61,  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  312,  87 
N.  W.  136. 

And  so  where  the  defendant  company  had  constructed  a  cattle  guard 
which  was  a  veritable  footfall  or  trap,  in  a  place  where  brakemen  were 
constantly  engaged  in  coupling  and  uncoupling  cars,  it  was  held 
to  be  competent  evidence  to  go  before  the  jury  on  the  question  of  con- 
tributory negligence,  that,  at  the  time  of  the  accident,  the  deceased 
was  violating  a  rule  of  the  company  which  prohibited  employees 
walking  between  moving  cars  while  engaged  in  uncoupling  them. 
Ford  V,  Chicago,  etc.,  R.  Co.,  91  Iowa  179,  59  N.  W.  5. 

€.  Same — Where  Rule  Not  Enforced,  or  Employee  Has  No  Knowledge 
Thereof. 
Where  an  employee  has  no  knowledge  of  the  rule,  or  where  its  vio- 
lation is  so  habitual  that  it  may  be  said  to  have  become  a  dead  letter, 
the  violation  thereof  does  not  constitute  contributory  negligence.  Thus 
the  fact  that  a  brakeman,  when  injured  by  a  rock  projecting  from  the 
side  of  a  cut,  was  climbing  up  a  side  ladder,  on  his  way  from  the  caboose 
to  his  post  of  duty,  was  held  not  to  render  him  guilty  of  contributdry 
negligence  because  in  violation  of  a  rule  of  the  company  requiring  him 
to  remain  at  his  '*post''  while  the  train  was  in  motion,  where  it  was  not 
shown  that  the  brakeman  had  knowledge  of  such  rule,  and  where,  on 
the  other  hand,  it  was  shown  that  such  rule  was  never  enforced,  and 
that  it  was  the  custom  of  brakemen,  especially  in  bad  weather,  to  remain 
in  the  caboose,  with  the  knowledge  and  consent  of  the  conductor,  dur- 
ing the  time  they  were  not  needed  at  the  brakes,  or  until  ordered  out  by 
him.  Georgia  Pac.  R.  Co.  v,  Davis,  92  Ala.  300,  9  So.  252,  25  Am.  St. 
Rep.  47. 

d.  Same — Unreasonable  Rule. 

And  so,  if  a  rule  is  unreasonable,  or  such  as  may  under  some  circum- 
stances become  impossible  of  observance,  its  violation,  under  those 
circumstances,  does  not  constitute  contributory  negligence.  Thus  a 
rule  prohibited  employees  from  descending  ladders  on  the  side  next  to 
obstructions  standing  in  dangerous  proximity  to  the  track.  The 
deceased,  at  the  time  of  the  accident  was  going  to  the  front  of  the  train 
with  orders  from  the  conductor  to  the  engineer  in  reference  to  a  stop 
that  was  to  be  made  a  couple  of  miles  farther  on.     In  order  to  pass  over 
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-a  flat  car,  it  was  necessary  for  him  to  descend  a  ladder  on  the  side  next 
to  a  coal  chute  near  the  track,  and  he  was  killed  while  so  doing.  It  was 
held,  that  inasmuch  as  the  ladder  on  the  opposite  side  of  the  car  was  at 
its  rear  end,  and  therefore  of  no  use  in  reaching  the  flat  car  just  ahead, 
the  violation  of  the  rule,  under  such  circumstances,  was  not  sufficient 
to  bar  the  action  on  the  ground  of  contributory  negligence.  Chicago, 
«tc.,  R.  Co.  V,  Stevens,  189  111.  226, 20  Am.  ft  Eng.  R.  Cas.,  N.  8.,  182, 59 
N.  E.  577. 

e.  Acting  under  Orders. 

Where  the  danger  is  obvious,  and  such  that  it  must  be  apparent  to  any 
man  exercising  ordinary  care  in  the  use  of  his  senses,  and  of  such  a 
nature  that  an  ordinarily  prudent  man  would  not  undertake  the  risk, 
the  injured  employee  cannot  excuse  what  would  otherwise  be  contribu- 
tory negligence  on  the  ground  that  he  was  acting  under  the  orders  of  a 
superior  officer  at  the  time  of  the  accident.  Thus  where  the  deceased, 
while  hastily  climbing  a  ladder  in  compliance  with  an  order  of  the  con- 
ductor to  set  the  brake  on  a  car,  which  he  and  others  were  engaged  in 
pushing  along  the  track  to  a  point  where  it  was  to  be  unloaded,  was 
crushed  between  the  car  and  the  projecting  roof  of  the  station  house, 
the  danger  from  which  was  so  obvious  that  it  could  readily  have  been 
seen  and  avoided  by  a  single  look,  it  was  held  that  the  action  was  barred 
by  his  contributory  negligence  ;  there  having  been  no  reason  for  haste 
in  complying  with  the  order  to  set  the  brake.  Piatt  v,  Chicago,  etc.,  R. 
Co.,  84  Iowa  694,  51  N.  W.  254. 

As  repeatedly  stated,  the  question  should  t>e  left  to  the  jury  where  the 
facts  are  such  that  fairminded  men  might  draw  different  inferences. 
Thus,  where  the  t>ell  cord  had  become  entangled  on  the  top  of  a  car  of 
unusual  height,  belonging  to  another  company,  but  which  was  being 
hauled  over  the  defendant's  line,  and  the  deceased  went  forward,  pur- 
suant to  the  orders  of  the  conductor,  to  untangle  the  cord,  and  was 
crushed  by  a  bridge  which,  although  high  enough  to  admit  of  the  pas- 
sage of  a  brakeman  standing  erect  on  top  of  an  ordinary  car,  was  not 
sufficiently  high  to  admit  of  his  passage  on  a  car  of  such  unusual  height, 
it  was  held  that  it  was  for  the  jury  to  say  whether  or  not  the  action  was 
barred  by  his  contributory  negligence.  Stirk  v.  Central  R.  &  B.  Co.,  79 
Ga.  495,  5  8.  E.  105. 

Where  the  danger  was  so  slight  that  an  ordinarily  careful  man 
might  properly  have  assumed  the  risk,  the  company  cannot  escape 
liability  on  the  ground  that  the  injured  employee  was  negligent  in 
ot>eying  the  order  of  his  superior.  Thus  where  a  brakeman,  as  the 
train  drew  near  the  station  at  a  speed  of  four  or  five  miles  an  hour, 
was  ordered  by  the  conductor  to  alight  and  be  ready  to  couple  some 
cars  which  were  to  be  taken  from  a  side  track,  and  was  thrown  under 
the  car  by  stumbling  over  some  timbers  known  as  skids,  used  in  load- 
ing cars,  and  negligently  left  near  the  track,  it  was  held  that  he  was 
not  guilty  of  contributory  negligence  in  obeying  the  conductor's  order 
to  alight  from  the  moving  train ;  that  as  the  conductor  acted  for  the 
defendant  corporation,  it  could  not  set  up  the  wrongful  act  of  itself 
or  agent  to  excuse  itself  from  liability  to  one  who  merely  obeyed  an 
order  of  this  sort.     Central  R.,  etc.,  Co.  v,  DeBray,  71  6a.  406. 

f.  Whara  Duty  Might  Have  Been  Performed  at  Different  Tim«. 

The  mere  fact  that  the  employee  might  have  escaped  injury  by 
performing  the  duty,  in  which  he  was  engaged  at  the  time  of  the 
accident,  a  few  minutes  earlier  or  later,  does  not  prove  him  guilty  of 
contributory  negligence  per  se.  Thus  where  a  brakeman,  who  was 
injured  while  ascending  the  side  ladder,  by  a  projecting  rock,  might 
have  escaped  injury  but  for  the  fact  that  he  delayed  a  moment  to  put 
on  his  overcoat  and  gloves  before  obeying  the  conductor's  order  to  go 
to  his  post,  it  was  held  to  be  no  evidence  of  contributory  negligence. 
Georgia  Pac.  R.  Co.  v.  Davis,  92  Ala.  300,  9  8o.  252,  25  Am.  St.  Rep. 
47.  8o  where  a  brakeman,  whose  duty  of  inspecting  the  air  brakes  of 
the  train  required  him  to  go  on  top  of  the  cars,  was  injured  by  strik- 
ing the  superstructure  of  a  bridge  while  engaged  in  the  performance 
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of  such  duty,  it  was  held,  that  the  company  could  not  escape  liability 
by  showing^  that  it  was  not  necessary  for  him  to  perform  such  duty 
just  at  the  particular  time  that  he  did,  and  that  he  was  f^uilty  of  con- 
tributory uef^ligence  in  not  performing  it  either  earlier  or  later. 
Lrouisville,  etc.,  R.  Co.  v,  Tucker's  Adm*r,  23  Ky.  L.  Rep.  1929,  23  Am. 
A  Eng.  R.  Cas.,  N.  S.,  876,  65  S.  W.  453. 

Before  it  can  be  said  that  an  employee  is  charsreable  with  contribu- 
tory  negligence  in  having  performed  the  duty  just  at  the  particular- 
moment  in  which  he  did,  it  must  be  shown  that  in  so  doing  he  assumed 
the  risk  of  some  danger,  either  known  to  him,  or  of  which  he  should 
have  had  knowledge,  and  which,  under  the  circumstances,  an  ordina- 
rily careful  man  would  have  prudently  declined.  In  other  words,  in 
order  to  constitute  contributory  negligence,  it  is  not  sufficient  that 
his  performing  the  duty  just  at  the  moment  he  did  was  a  condition . 
but  for  the  existence  of  which  the  accident  would  not  have  happened,, 
but  it  must  be  shown  that  it  was  negligent  in  itself,  and  in  whole  or 
in  part  the  cause  of  the  accident.  Thus  in  8heeler*s  Adm'r  v.  Ches- 
apeake, etc.,  R.  Co.,  81  Va.  188,  59  Am.  Rep.  654,  it  appeared  that  on 
the  line  of  the  defendant  company  there  was  a  bridge  with  sides  five 
feet  high,  and  coming  up  one  foot  above  the  floor  of  the  engine  cab. 
These  sides  cleared  a  passing  engine  by  about  twelve  inches.  The 
deceased  knew  the  location  of  the  bridge  and  its  dangerous  character. 
As  the  train  was  approaching  it,  he  opened  the  ash  pan,  and  the  fire 
dropped  on  some  woollen  waste  in  a  journal  box,  setting  it  on  fire. 
The  opening  of  the  ash  pan  under  such  circumstances  was  itself  a 
violation  of  the  rules.  No  harm  would  have  come  by  letting  the  waste 
burn  until  the  train  reached  the  next  station ;  but,  while  the  train 
was  still  approaching  the  bridge,  the  deceased,  without  orders  and 
without  necessity,  leaned  out  between  the  engine  and  the  tender  and 
attempted  to  extinguish  the  fire  with  a  hose.  While  so  doing,  he 
struck  the  side  of  the  bridge  and  was  killed.  It  was  held  that  the 
action  was  barred  by  his  contributory  negligence. 

And  in  Pennsylvania  Co.   v.  Finney,  145  Ind.  551,  42  N.   E.  816,  the 
facts  were,  that  the   defendant  company  maintained  a  water  plug  so 
near  its  track  that  it  was  impossible  for  a  brakeman  on  a  side  ladder 
to  pass  it  without  striking.    The  plaintiff's  intestate  had   been  in  the 
service  of  the  company  for  several  months,  and  knew  of  the  danger 
to  be  apprehended  from   the  plug.    It  was  a  part  of  his  duty  to  go  to 
the  top  of  the  train  when  passing  the  station.    The  train  had  just 
passed  the  station,  and  the  deceased,  having  gone  to  the  top  of  the 
train,  walked  towards  the  rear  of  the  car  and  began  to  descend  while 
he  was  yet  two  hundred  feet  from  the  plug,  and  without  looking  to- 
ascertain  the  danger.    There    was  no  necessity  for  his  descending 
at  that  particular    time.    It  was    held    that  the  action   to    recover 
damages  for  his   death,  caused  by    striking  the   plug,    was  barred 
by  his  contributory  negligence. 

And  so  where  the  plaintiff  knew  of  the  danger  threatened  by  the- 
projecting  roof  of  a  freight  house  platform,  and  knew  that  the  car, 
which  he  was  climbing  at  the  time  of  the  accident,  was  higher  and 
wider  than  ordinary  freight  cars,  and  could  have  avoided  the  injury 
by  delaying  for  a  few  moments  to  execute  the  order  to  set  the  brake, 
it  was  held  that  the  action  was  barred  by  his  contributory  negligence. 
Piatt  V.  Chicago,  etc.,  R.  Co.,  84  Iowa  694,  51  N.  W.  254. 

In  Home  v.  Old  Colony  R.  Co.,  161  Mass.  180,  36  N.  E.  792,  the  facts* 
were,  that  a  yard  foreman,  while  hurrying  across  the  track  in  front 
of  an  approaching  train,  to  give  an  order,  about  which  there  was  no 
special  need  for  hurry,  tripped  over  the  uncovered  wires  of  an  inter- 
locking system  which  was  being  installed,  and  was  injured  by  the 
train.  The  wires  had  been  in  an  uncovered  position  for  two  weeks. 
with  which  fact  he  was  perfectly  familiar.  He  might  have  avoided 
all  danger  by  waiting  until  the  train  had  passed.  It  was  held  that  he 
was  barred  by  his  contributory  negligence. 

As  has  been  repeatedly  said,  where  the  question  is  fairly  debatable,  or 
the  facts  such  that  different  people  might  reasonably  draw  different 
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conclusions,  it  should  be  left  to  the  jury  to  say  whether  the  employee 
^as  guilty  of  contributory  neglig^ence.  Thus  where  it  was  a  part  of  the 
plaintiff's  duties  to  board  a  moving  engine,  and  he  was  injured  by  rea- 
son of  a  pile  of  stones  near  the  track  at  the  place  where  he  made  the  at- 
tempt, and  there  was  evidence  tending  to  show  that  he  should  not  have 
made  the  attempt  at  that  place  or  time,  but  the  plaintiff  testified  that 
he  did  not  know  of  the  danger,  it  was  held  that  it  should  have  been  left 
to  the  jury  to  say  whether  or  not  he  was  guilty  of  contributory  negli- 
gence. Donahue  v.  Boston,  etc.,  R.  Co.,  178  Mass.  251,  20  Am.  &  Bng. 
K.  Cas.,  N.  S.,  526,  59  N.  E.  663. 

And  so  where  the  plaintiff,  who  was  unfamiliar  with  the  locality,  hav- 
ing passed  that  station  only  once  before,  and  that  in  the  night,  was 
injured  at  night,  by  striking  a  projecting  roof,  while  climbing  down  the 
side  of  the  car  in  order  to  be  ready  to  alight  and  throw  a  switch  several 
hundred  feet  distant,  it  was  held,  that  it  was  for  the  jury  to  say 
whether  he  was  guilty  of  contributory  negligence  in  descending  the 
car  just  at  the  time  he  did.  Flanders  v,  Chicago,  etc.,  R.  Co.,  51  Minn. 
193,  53  N.  W.  544. 

•g.  Getting  on  and  Off  of  Moving  Trains. 

As  to  whether  an  employee,  who  sustains  injury  by  slipping  or  stum- 
bling over  some  object  near  the  track,  is  guilty  of  contributory  negli- 
gence because  he  was  engaged  at  the  time  of  the  accident  in  an  attempt 
to  get  on  or  off  of  amoving  train,  depends  upon  circumstances.  In  the 
'Case  of  switchmen  and  brakemen,  it  is  not  only  customary,  but  often- 
times necessary  and  a  part  of  their  regular  duties,  to  swing  on  and  off  of 
moving  trains  while  engaged  in  the  work  of  switching,  and  coupling  or 
uncoupling  cars  ;  and  their  action  in  so  doing  cannot  be  said  to  consti- 
tute contributory  negligence,  unless  the  circumstances  of  the  particular 
case  were  such  that  no  prudent  man  would  have  attempted  it.  Thus 
where  a  switchman,  engaged  in  switching  trains  in  a  yard,  is  injured 
through  the  negligence  of  the  company  in  permitting  stones,  timbers, 
■or  similar  objects  to  remain  scattered  about  the  yard,  or  heaped  near  the 
track,  he  is  not  guilty  of  contributory  negligence  because  he  was  in  the 
act  of  getting  on  or  off  of  a  moving  train  at  the  time  of  the  accident. 
Kansas  City,  etc.,  R.  Co.  f/.  Billingslea,  116  Fed.  335, 5  R.  R  R.  167,28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  Donahue  v.  Boston,  etc.,  R.  Co.,  178 
Mass.  251,  20  Am.  &  Eng.  R.  Cas.,  N.  8.,  526,  59  N.  E.  663  ;  Central  R. 
'Co.  V,  DeBray,  71  Ga.  406.  In  order  that  he  may  t>e  held  guilty  of 
contributory  negligence  under  such  circumstances,  it  must  t>e  shown, 
as  stated  above,  that  the  danger  was  so  great  that  a  prudent  man 
would  not  have  attempted  it,  or  that  he  could  just  as  easily  and 
•conveniently  have  waited  until  the  train  stopped,  and  voluntarily 
xhose  a  dangerous  manner  of  performing  his  duty  when  he  might 
have  performed  it  in  a  safer  way  which  was  equally  convenient. 
Hurst  V,  Kansas  City,  etc.,  R.  Co.,  163  Mo.  309,  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  899,  63  S.  W.  695 ;  Wolf  v.  East  Tennessee,  etc.,  R.  Co.,  88  Ga. 
210,  14  S.  E.  199. 

Of  course,  in  doubtful  cases  it  should  be  left  the  jury  to  say  whether 
the  danger  was  so  great  as  to  render  such  action  contributory  negli- 
gence. Thus  in  Lawson  v.  Truesdale,  60  Minn.  410,  62  N.  W.  546,  the 
plaintiff,  whose  duties  as  a  switchman  in  the  defendant's  yards  required 
him  to  board  moving  cars  as  they  came  by  and  stop  them  at  the  proper 
place  on  the  siding,  was  injured  by  slipping  on  a  pile  of  snow  and  ice, 
while  in  the  act  of  boarding  a  moving  car.  It  was  held  that  it  was  for 
the  jury  to  say  whether  he  was  guilty  of  contributory  negligence  in  so 
•doing. 

And  so  where  a  statute  made  the  company  liable  for  the  negligence 
of  its  servants  in  handling  trains  and  engines,  and  the  deceased,  while 
trying  to  board  a  moving  train  in  the  defendant's  yard  on  a  very  dark 
night,  was  crushed  by  a  car  so  placed  on  a  siding  that  it  cleared  pass- 
ing cars  by  only  five  inches,  it  was  held  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury.  Dacey  ».  Old  Colony  R.  Co.,  153 
^ass.  112,  26  N.  E.  437. 

In  Whitcher  v.  Boston,  etc.,  R.  Co.,  70  N.  H.  242, 20  Am.  &  Eng.  R«. 
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Cas.,N.  S.,  540,  46  Atl.  740,  the  evidence  showed  that  the  plaintifF,  a 
conductor  on  a  freight  train,  in  attempting'  to  alight  from  his  train, 
which  was  moving  at  a  speed  of  four  to  six  miles  an  hour,  in  order  to- 
deposit  his  way  bills  at  the  freight  house  nearby,  while  the  train  pro- 
ceeded to  the  station  farther  on,  sustained  injury  by  slipping  or  stum- 
bling over  the  ends  of  ties  from  which  a  switch  had  been  removed  two 
years  previously,  and  which  projected  a  foot  or  more  beyond  the  othei^ 
ties.  The  accident  happened  about  dusk,  and  there  were  two  inches  of 
sleet  on  the  ground.  The  plaintiff  testified  that  he  did  not  know  of  the 
projecting  ties,  though  he  had  frequently  alighted  at  about  that  place 
in  order  to  go  to  the  freight  house.  It  was  held  that  his  contributory 
negligence  was  a  question  for  the  jury. 

And  so  where  a  rule  of  the  company  prohibited  employees  from  jump- 
ing from  engines  or  trains  moving  at  a  high  rate  of  speed,  and  the 
plaintiff,  a  switchman  in  defendant's  yard,  was  injured  by  striking  a 
switch  stand  which  stood  within  seven  and  one-half  inches  of  the  gang- 
way step  of  the  engine,  just  as  he  was  in  the  act  of  swinging  off  of  the 
moving  engine  for  the  purpose  of  uncoupling  a  car,  it  was  held  that  it 
was  for  the  jury  to  say  whether  he  was  guilty  of  contributory  negli- 
gence in  jumping  from  the  moving  engine.  Coif  v,  Chicago,  etc.,  R. 
Co.,  87  Wis.  272,  58 N.  W.  408. 

h.  Coupling  Cars  in  Motion. 

The  fact  that  a  brakeman,  injured  by  reason  of  some  defect  or  obstruc- 
tion along  the  track,  was  engaged  at  the  time  of  the  accident  in  coup- 
ling or  uncoupling  moving  cars,  does  not  necessarily  prove  him  guilty 
of  contributory  negligence.  As  to  whether  such  action  constitutes  con- 
tributory negligence,  is  usually  a  question  upon  the  facts  for  the  jury. 
Thus  in  Gregg  z^.  Chicago,  etc.,  R.  Co.,  91  Mich.  624,  52  N.  W.  62,  it 
appeared  that  the  defendant  company  had  permitted  snow  to  remain 
where  it  was  thrown  between  the  tracks  by  the  snow  plow  until  it  wa& 
heaped  into  a  hard  packed  mass,  reaching  two  and  one-half  to  four  feet 
high  and  sloping  upward  from  the  rail  at  an  angle  of  forty  to  forty-five 
degrees.  At  the  time  of  the  accident,  the  plaintiff'  was  between  the 
moving  cars,  attempting  to  couple  them  ;  but  from  some  defect  in  the 
coupling  apparatus,  they  failed  to  couple,  and  he  walked  between  them 
on  the  track,  making  several  unsuccessful  attempts,  remaining  between 
them  so  long  as  he  thought  it  was  safe,  and  then  attempting  to  get  out 
to  one  side.  In  so  doing,  he  slipped  on  the  snow  and  ice  before  men- 
tioned, fell  under  the  car,  and  was  injured.  There  was  no  snow  beside 
the  track  where  he  first  went  between  the  cars,  but  at  the  time  of  the 
accident  they  had  been  pushed  down  beside  the  hard  packed  mass  be- 
fore mentioned.  It  was  held  that,  in  the  absence  of  proof  that  he  was 
negligent  in  coupling  the  cars,  or  that  he  had  knowledge  of  the  exist- 
ence of  the  snow  ridge  beside  the  track,  he  could  not  be  held  guilty  of 
contributory  negligence.  See,  however,  Carrier  v.  Union  Pac.  Ry.  Co. 
(Kan.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  513. 

And  so  where  a  rule  of  the  company  prohibited  employees  entering 
between  cars  in  motion  for  the  purpose  of  coupling  them  except  under 
favorable  conditions,  and  the  evidence  showed  that  the  plaintiff,  after 
coupling  cars  which  were  moving  at  a  speed  of  about  four  miles  an 
hour,  was  injured  by  stepping  into  a  hole  beside  the  track  as  he 
attempted  to  go  from  between  them,  it  was  held  that  the  question  of' 
his  contributory  negligence  was  for  the  jury,  taking  into  consideration 
whether  he  knew  or  should  have  known  of  the  excavation  and  the  other 
surrounding  facts  and  circumstances.  Jarvis  v,  Flint,  etc.,  R.  Co., 
128  Mich.  61,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  312,  87  N.  W.  136. 

In  Ford  v,  Chicago,  etc.,  R.  Co.,  91  Iowa  179,  59  N.  W.  5,  the  plaintiff 
was  injured  by  stepping  into  a  defective  cattle  guard,  which  was  so 
constructed  as  to  prove  a  veritable  footfall  or  trap  for  brakemen  engaged 
in  coupling  cars  at  that  place,  and  it  was  held  to  be  competent  evidence 
to  go  before  the  jury  on  the  question  of  his  contributory  negligence,  that, 
at  the  time  of  the  accident,  he  was  engaged  in  walking  between  moving 
cars  and  attempting  to  couple  them. 

And  so  where  a  brakeman  was  injured  while  climbing  down  the  side 
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ladder  for  the  purpose  of  uncoupling  a  train  in  motion,  such  proceeding 
being  strictly  forbidden  by  the  rules  of  the  company,  it  was  held  that 
he  was  guilty  of  contributory  negligence  and  could  not  recover.    Schaub 
V.  Hannibal,  etc.,  R.  Co.,  106  Mo.  74, 16  S.  W.  924. 
i.  Riding  in  Improper  Place  or  Position. 

The  liability  of  a  railroad  company  for  injuries  sustained  by  employees 
coming  in  contact  with  overhead  structures,  or  structures  too  near  the 
side  of  the  track,  rests  upon  the  ground  that  the  company  has  unneces- 
sarily or  negligently  subjected  the  employee  to  dangers  which  in  good 
faith  it  should  have  guarded  against.  It  would  seem  to  follow  logically 
from  this,  therefore,  that  the  company  is  not  liable  where  the  employee 
sustains  injury  through  having  voluntarily,  and  without  necessity, 
placed  himself  in  an  improper  place  or  position  on  the  train.  In  other 
words,  if  the  structure  overhead,  or  beside  the  track,  is  not  dangerous  to 
the  employee  so  long  as  he  remains  in  his  proper  place  on  the  train,  its 
maintenance  is  not,  as  to  him,  negligence,  and  if  he  sustains  injury 
therefrom  by  getting  out  of  his  proper  place  or  position,  the  case  is 
analogous  to  that  of  a  passenger  who  is  injured  by  projecting  his  head 
or  limb  outside  of  the  car,  and  the  action  is  barred  by  his  contributory 
negligence.  Of  course,  there  are  exceptions  based  upon  the  facts  of 
unusual  cases,  but  reason  and  authority  combine  to  support  the  forego- 
ing general  rule,  as  will  be  shown  by  the  following  examples. 

Thus  in  Pittsburgh,  etc.,  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276,  37  Am. 
Rep.  684,  it  was  the  duty  of  a  flagman,  after  flagging  a  train  which  was 
following  his  own,  to  board  the  same  and  ride  on  the  engine  or  caboose 
until  his  own  train  was  overtaken ;  but  instead  of  remaining  in  one  or 
the  other  of  those  places,  he  mounted  to  the  top  of  the  train,  and  was 
killed  by  striking  an  overhead  bridge  while  standing  erect  on  the  top 
of  a  car.  It  was  held  that  he  could  not  recover,  since  the  accident  was 
caused,  not  by  the  company's  negligence,  but  by  the  contributory  negli- 
gence of  the  deceased  in  voluntarily  and  without  necessity,  subjecting 
himself  to  the  danger. 

And  so  where  the  deceased,  at  the  time  of  the  accident,  was  riding  on 
aside  ladder,  when  his  proper  position  was  on  top  of  the  train,  it  was 
held,  that  there  could  be  no  recovery  for  his  death,  caused  by  striking 
a  switch  stand  near  the  track.  Ryan  v.  Canada  So.  R.  Co. ,  10  Ont.  Rep. 
C.  P.  Div.  745,  26  Am.  &  Eng.  R.  Cas.  344.  So,  it  was  similarly  held 
where  an  employee,  injured  by  striking  the  supply  pipe  of  a  water  tank, 
was  not  engaged  in  the  performance  of  his  duty  at  the  time,  but  was 
clambering  down  the  side  of  a  car  for  purposes  of  his  own.  Wilson  v. 
Louisville,  etc.,  R.  Co.,  85  Ala.  269,  4 So.  701. 

In  Pennington  v,  Detroit,  etc.,  R.  Co.,  90  Mich.  501,  51  N.  W.  634,  it 
appeared  that  the  deceased  was  perfectly  familiar  with  the  location  of 
the  post  with  which  he  came  in  contact,  and  that  there  was  no  rule  of 
the  company  requiring  him  to  go  up  or  down  the  ladder  while  the  train 
was  in  motion,  and  it  was  held  that  the  action  was  barred  by  his  con- 
tributory negligence. 

In  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302,  the  plaintiff's  intestate  had  been 
killed  by  striking  the  superstructure  of  a  bridge  while  he  was  riding  sit- 
ting on  the  top  of  a  brake  on  a  freight  car.  He  had  been  in  the  serv- 
ice of  the  defendant  company  as  brakeman  for  some  time  ;  had  passed 
over  the  bridge  in  question  daily  for  the  space  of  two  or  three  weeks  ; 
and  more  than  that,  his  attention  had  been  particularly  called  to  the 
danger  of  injury  from  this  bridge  and  others  along  the  route.  It  was 
held  that  there  could  be  no  recovery  because  of  his  contributory  negli- 
gence. 

In  another  case  it  appeared  that  a  certain  bridge  on  the  line  of  the 
defendant  company  was  sufficiently  high  at  a  point  directly  over  the 
foot-board  on  the  top  of  a  freight  car  to  admit  of  the  passage  of  a  brake- 
man  standing  erect,  but  that  it  sloped  from  the  center  to  the  sides  until 
it  was  but  two  or  three  feet  high  at  the  edge  of  the  cars.  Under  the 
rules  of  the  company,  the  proper  place  for  the  deceased  was  either  on 
the  foot-t>oard  or  at  the  brakes ;  but  at  the  time  he  was  injured,  he  was 
sitting  on  the  edge  of  the  car.     He  was  perfectly  familiar  with  the 
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location  of  the  bridge  and  the  danger  which  it  threatened,  having  passed 
under  it  daily  for  four  months.  The  accident  happened  at  midday. 
It  was  held,  that  the  action  was  barred  by  his  contributory  negligence. 
Schlaff  V.  Louisville,  etc.,  R.  Co.,  100  Ala.  377,  14  So.  105. 

And  so  where  the  proper  place  for  the  deceased,  a  conductor  on  a 
freight  train,  was  in  the  caboose,  and  he  was  killed  while  violating  a 
rule  of  the  company  which  prohibited  employees  from  standing  on  the  top 
of  freight  cars  while  passing  through  truss  bridges,  it  was  held  that 
the  action  was  barred  by  his  contributory  negligence,  notwithstanding 
there  was  some  evidence  to  show  that  his  presence  on  top  of  the  car 
was  due  to  the  fact  that  he  had  been  compelled  to  board  the  moving 
train  by  catching  a  side  ladder  in  order  to  avoid  being  left.  San  An- 
tonio, etc.,  R.  Co.  V.  Wallace,  76  Tex.  636,  44  Am.  &  Eng.  R.  Cas.  564, 
13  S.  W.  565. 

In  Sundy  v.  Savannah  St.  R.  Co.,  %  Ga.  819,  23  S.  E.  841,  the  plain- 
tlff*s  intestate,  a  street  railway  employee,  met  his  death  by  striking  a 
post  near  the  track  while  engaged  in  leaning  out  and  looking  backward 
and  downward  at  something  under  the  car,  such  action  not  being  con- 
nected with  anything  in  the  line  of  his  duty.  It  was  held  that  all 
recovery  was  barred  by  his  contributory  negligence.  And  so  it  was  held 
in  McKee  v.  Chicago,  etc.,  R.  Co.,  83  Iowa  616,  48  Am.  &  Eng.  R.  Cas. 
154,  50  N.  W.  209, 13  L.  R.  A.  817,  upon  very  similar  facts  ;  the  deceased, 
who  was  struck  by  the  wing- fence  of  a  cattle  guard,  being  engaged  at  the 
time  of  the  accident  in  standing  on  the  side  ladder  and  leaning  back- 
ward and  downward,  trying  to  see  if  there  was  anything  wrong  under 
the  train  ;  such  action  being  voluntary  on  his  part,  and  without  orders 
from  any  one. 

But  a  fireman  who  is  knocked  from  his  engine  by  a  station-limit 
board,  while  leaning  out  of  the  gangway,  pursuant  to  the  orders  of  the 
engineer,  for  the  purpose  of  inspecting  the  condition  of  a  hot-box,  is 
not  guilty  of  contributory  negligence ;  because  in  so  doing,  he  is  sim- 
ply engaged  in  the  performance  of  his  duty  in  a  proper  place  and  man- 
ner.    Central  Trust  Co.  v.  East  Tenn.,  etc.,  R.  Co.,  73  Fed.  661. 

And  so  it  was  found  by  the  jury,  that  there  was  no  contributory  neg- 
ligence where  an  engineer,  who  had  been  compelled  to  crawl  through 
the  cab  window  to  an  exposed  position,  for  the  purpose  of  remedying 
some  defect  on  the  engine,  was  struck  by  a  cattle  guard  while  in  that 
position  ;  the  circumstances  being  such  that  it  was  highly  impracti- 
cable for  him  to  stop  the  train  for  the  purpose  of  remedying  the  defect, 
there  being  another  train  a  few  miles  behind,  and  it  being  necessary 
for  him  to  pass  a  third  train  at  the  next  station.  Murphy  v,  Wabash, 
etc..  R.  Co.,  lis  Mo.  111,21  S.  W.  862. 

In  other  cases  the  act  of  the  employee  in  riding  in  an  improper  place 
has  been  held  either  not  to  have  been  the  proximate  cause  of  the  injury, 
or  the  whole  question  of  his  contributory  negligence  has  been  left  to 
the  jury.  Thus,  in  Daniel  v,  Chesapeake,  etc.,  R.  Co.,  36  W.  Va.  397, 
53  Am.  &  Eng.  R.  Cas.  503,  15  S.  E.  162,  32  Am.  St.  Rep.  870, 16  L.  R. 
A.  383,  where  the  plaintiff's  intestate  had  been  killed  in  a  collision, 
it  was  held,  that  the  right  of  action  was  not  barred  by  reason  of  the  fact 
that  the  deceased,  at  the  time  of  the  accident,  was  riding  on  the  engine  in 
violation  of  the  rules  of  the  company,  because  such  negligence  on  his 
part  was  not  the  proximate  cause  of  the  injury. 

In  Texas,  etc.,  R.  Co.  v.  Vallie,  60  Tex.  481,  the  plaintiff  was  injured 
by  the  train  running  into  a  tree  across  the  track,  which  was  there  as  the 
result  of  the  company's  negligence  in  failing  to  comply  with  a  statute 
requiring  it  to  remove  all  trees  liable  to  fall  and  obstruct  the  track,  and  it 
was  held  that  it  was  for  the  jury  to  say  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  riding  on  the  engine,  which  was  not  his 
proper  place  on  the  train. 

And  so  where  it  was  shown  that  a  person  could  stand  on  one  part  of 
the  car  with  safety,  but  that  he  would  strike  the  braces  of  a  bridge  if 
standing  on  another  part,  and  that  it  was  difficult  to  estimate  the  dis- 
tance between  the  braces  and  the  top  of  a  moving  car,  it  was  held  that 
it  was  for  the  jury  to  say  whether  a  conductor,  whose  duty  seldom  called 
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him  to  the  top  of  the  train,  was  gruilty  of  contributory  ne^lig-ence  in 
standinfc  on  that  part  of  the  car  where  he  would  strike  the  braces.  St. 
Louis,  etc.,  R.  Co.  v,  Irwin,  37  Kan.  701, 16Pac.  146, 1  Am.  St.  Rep.  266. 
See  also,  Chicago,  etc.,  R.  Co.  v.  Harrington,  192  III.  9,  23  Am.  Sl  Eng. 
R.  Cas.,  N.  S.,  429,  61  N.  B.  622,  where  it  was  held  that  it  was  for  the 
jury  to  say  whether  an  employee,  who  was  injured  through  the  negligence 
of  the  servants  of  another  company  in  leaving  a  switch  open,  was  guilty 
of  contributory  negligence  in  standing  on  the  front  foot-board  of  his 
employer's  engine,  while  it  was  pushing  cars  about  the  yard,  instead  of 
occupying  a  safer  position  on  the  rear  foot-board. 

And  although  the  proper  position  of  an  employee,  strictly  speaking, 
may  be  at  a  certain  place  on  the  train,  yet  if  it  has  become  customary 
for  employees,  with  the  knowledge  and  consent  of  the  company,  to  seek 
more  sheltered  or  comfortable  positions  while  not  actually  engaged 
in  the  performance  of  their  duties,  they  will  not  usually  be  held 
guilty  of  contributory  negligence  because  they  are  occupying  such 
places  at  the  time  of  their  injury.  Thus  where  it  was  customary  for 
brakemen  to  remain  in  the  caboose  in  cold  or  rainy  weather,  with  the 
knowledge  and  consent  of  the  conductor,  during  the  time  they  were 
not  needed  at  the  brakes,  it  was  held  that  a  brakeman  who  was  injured 
by  striking  a  projecting  rock,  was  not  guilty  of  contributory  negli- 
g'ence  because,  at  the  time  of  the  accident,  he  was  engaged  in  climb- 
ing up  the  side  ladder  on  his  way  from  the  caboose  to  his  place  at  the 
brakes.  Georgia  Pac.  R.  Co.  v,  Davis,  92  Ala.  300,  9  So.  252,  25  Am. 
St.  Rep.  47.  And  so  where  it  was  customary  for  brakemen,  while  not 
actually  engaged  in  operating  the  brakes,  to  rest  themselves  by  sitting 
on  the  edge  of  the  car  with  their  feet  hanging  down,  it  was  held  that 
it  was  for  the  jury  to  say  whether  a  brakeman,  who  was  knocked  ixom 
the  car  by  a  mail  crane  while  occupying  such  position,  was  guilty  of 
contributory  negligence.  Louisville,  etc.,  R.  Co.  v.  Milliken*s  Adm*x 
(Ky.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  742,  51  S.  W.  7%. 

J.  Same — Where  Employee  Occupies  Improper  Place  Through  No 
Fault  of  His  Own. 

Of  course  there  is  no  contributory  negligence  where  the  employee 
is  compelled  to  occupy  an  improper  position  through  no  fault  of  his 
own ;  a  fortiori  is  this  true  where  it  is  the  fault  of  the  company. 
Thus  where  it  was  customary  for  the  roundhouse  employees  to  ride  on 
a  certain  train  from  the  roundhouse  to  the  depot,  for  dinner,  and 
the  plaintiff,  running  to  catch  the  train,  boarded  the  front  end  of  the 
coach  to  find  the  door  locked,  and  was  compelled  to  remain  on  the 
platform  for  want  of  time  to  enter  by  the  other  end,  it  was  held 
that  an  action  to  recover  damages  for  injuries,  sustained  by 
reason  of  the  other  employees  crowding  him  beyond  the  side  of  the 
coach,  into  a  position  where  he  was  struck  by  a  switch  target,  was 
not  barred  through  any  negligence  in  occupying  an  improper  place. 
Boss  V.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128,  49  N.  W.  655,  33  Am. 
St.  Rep.  756. 

And  so  it  was  held  where  the  deceased  was  killed  while  in  the  dis- 
charge of  his  duty,  but  while  leaning  out  from  the  steps  on  one  side 
of  the  platform  in  order  to  avoid  water  which  was  blowing  from  a 
steam  pipe  in  the  car  ;  it  being  impossible  for  him  to  occupy  the  steps 
on  the  other  side  of  the  platform  because  of  their  being  occupied  by 
another  employee  who  was  trying  to  escape  the  water  also.  Kelleher 
V.  Milwaukee,  etc.,  R.  Co.,  80  Wis.  584,  50  N.  W.  942. 

And  so  where  a  switchman  was  compelled  to  ride,  swinging  from 
the  side  ladder,  because  of  the  fact  that  the  regular  switching  engine 
was  laid  off,  and  the  engine  in  use  had  no  foot-board,  it  was  held,  in 
an  action  to  recover  for  injuries  sustained  while  riding  in  this  posi- 
tion, that  it  was  for  the  jury  to  say  whether  he  was  guilty  of  contrib- 
utory negligence.  Johnston  v,  Oregon,  etc.,  R.  Co.,  23  Ore.  94,  31 
Pac.  283. 

In  Allen  v,  Burlington,  etc.,  R.  Co.,  57  Iowa  623,  5  Am.  &  Eng.  R. 
Cas.  620, 11  N.  W.  614,  it  was  held  that  the  act  of  descending  the  side 
ladder  of  a  train  in  motion  did  not  constitute  negligence  per  se,  where 
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there  were  no  other  means  of  reaching-  the  ground,  bat  that  the  evi- 
dence should  i^o  to  the  jury. 

And  in  no  case  is  it  contributory  neg^lig^ence  per  se,  for  the  employee 
to  occupy  the  side  ladder  of  a  moving*  car  where  the  nature  of  his 
duties  make  it  usual  and  proper  for  him  to  do  so  ;  as  is  frequently 
the  case  with  yardmen  and  brakemen  engaged  in  switching  cars, 
making  up  trains,  etc.  Martin  v,  Louisville,  etc.,  R.  Co.,  95  Ky.  612,  26 
S.  W.  801 ;  Texas,  etc..  R.  Co.  v,  Hohn,  1  Tex.  Civ.  App.  36,  21  S.  W. 
942.  Of  course  the  circumstances  may  be  such  that  no  prudent  man 
would  attempt  to  remain  on  the  ladder,  or  to  ascend  or  descend  it  just 
at  the  particular  time,  and  in  such  cases  the  question  of  contributory 
negligence  should  be  left  to  the  jury  wherever  it  is  at  all  doubtful  or  de- 
batable. Nugent  V,  Boston,  etc.,  R.  Co.,  80  Me.  62,  38  Am.  &  Eng.  R. 
Cas.  52, 12  Atl.  797,  6  Am.  St.  Rep.  151 ;  Robel  v.  Chicago,  etc.,  R.  Co.» 
35  Minn.  84,  27  N.  W.  305  ;  Dorsey  v.  Phillips,  etc.,  Co.,  42  Wis.  583. 
So  it  cannot  be  said  that  a  brakeman  standing  erect  on  a  freight  car, 
or  riding  on  the  top  of  a  car  of  unusual  height,  is  guilty  of  contrib- 
utory negligence  per  se;  because  the  top  of  the  train  is  the  right 
and  proper  place  for  a  brakeman  in  the  discharge  of  his  duties; 
and  if  he  is  injured  while  on  the  top  of  a  train,  it  is  not 
because  of  his  riding  in  an  improper  place,  but  his  contributory 
negligence,  if  any,  must  be  predicated  upon  his  failure  to  use  ordinary 
care  for  his  own  safety  while  occupying  a  proper  place.  Cincinnati, 
etc.,R.  Co.  V.  Sampson's  Adm*r,  97  Ky.  65,  30  S.  W.  12;  Williams  v. 
Delaware,  etc.,  R.  Co.,  116  N.  Y.  628,  41  Am.  &  Eng.  R.  Cas.  254,  22  N. 
E.  1117  ;  Wallace  v.  Central  Vermont  R.  Co.,  138  N.  Y.  302,  59  Am.  A 
Eng.  R.  Cas.  264,  33  N.  E.  1069;  Nelson's  Adm'r  z/.  Chesapeake,  etc. , 
R.  Co.,  88  Va.  971,  54  Am.  Sl  Eng.  R.  Cas.  82,  14  S.  E.  838.  See  also. 
Northern  Pacific  R.  Co.  v.  Mortenson,  63  Fed.  530, 11  C.  C.  A.  335,  27 
U.  S.  App.  313;  Atchison,  etc.,  R.  Co.  v.  Rowan,  55  Kan.  270,  39 
Pac.  1010;  Rock  v,  Retsof  Min.  Co.,  61  Hun  623,  15  N.  Y.  Supp. 
872;  Pittsburg,  etc.,  R.  Co.  v.  Sentmeyer,92  Pa.  St.  276,  37  Am.  Rep. 
684  ;  Clark's  Adm'r  v,  Richmond  &  Danville  R.  R.  Co.,  78  Va.  709,  18 
Am.  &  Eng.  R.  Cas.  78;  Williamson  v.  Newport  News,  etc.,  R.  Co., 
34  W.  Va.  657, 48  Am.  &  Eng.  R.  Cas.  276, 12  S.  E.  824. 

XI.  ASSUMPTION  OF  RISK. 

1.  GENERAL  PRINCIPI^ES. 

The  danger  to  be  apprehended  from  overhead  structures,  and  from 
structures  dangerously  near  the  track,  is  an  extraordinary  risk  which 
an  employee  does  not  necessarily  assume  by  entering  into  a  contract  of 
service. 

^/a^ama.— -l/ouisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  48  Am.  &  Eng. 
R.  Cas.  170,  8  So.  371,  24  Am.  St.  Rep.  863 ;  Georgia  Pac.  R.  Co.  v,  Davis, 
92  Ala.  300,  9  So.  252,  25  Am.  St.  Rep.  47  ;  LK)uisville,  etc.,  R.  Co.  w. 
Banks,  104  Ala.  508,  16  So.  547. 

Indiana.— Neyr  York,  etc.,  R.  Co.  v.  Ostman  (Ind.),  41  N.  E.  1037. 

Louisiana,— '^rslew  v.  New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86, 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  436,  21  So.  153. 

Minnesota. — ^Johnson  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  44  N.  W. 
884,  41  Am.  &  Eng.  R.  Cas.  293. 

Missouri.— lllwrphy  v.  Wabash  R.  Co.,  115  Mo.  Ill,  21  S.  W.  862. 

New  York.— YLnnXer  v.  New  York,  etc.,  R.Co.,  5  N.  Y.  St.  Rep.  64, 
116  N.  Y.  615,  41  Am.  &  Eng.  R.  Cas.  248,  23  N.  E.  9. 

North  Dakota.— Boss  v.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128,  49  N. 
W.  655,  33  Am.  St.  Rep.  756. 

Oregon. — Johnston  v.  Oregon,  etc.,  R.  Co.,  23  Ore.  94,  31  Pac.  283. 

Rhode  Island.— Cr^,n^^^\  v.  New  York,  etc,  R.  Co.,  19  R.  I.  594,  5  Am, 
A  Eng.  R.  Cas.,  N.  S.,  543,  35  Atl.  307. 

7>;raj.— Gulf,  etc.,  R.  Co.  v.  Darby  (Tex.  Civ.  App.),  2  R.  R.  R.  327, 
25  Am.  &  Eng.  R.  Cas.,  N.  S.,  327,  67  S.  W.  446. 

6'/aA.— Pidcock  v.  Union  Pac.  R.  Co.,  5  Utah  612, 19  Pac.  191, 1  L.  R. 
A.  131. 
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Vermont.^yiorriaette  v,  Canadian  Pac.  R.  Co.,  74  Vt.  232,  S  R.  R.  R. 
219,  28  Am.  &  ^ng,  R.  Cas.,  N.  S..  219,  52  Atl.  520. 

Wisconsin, — Dorsey  r.  Phillips,  etc., Co.,  42  Wis.  583. 

But  if  he  has  been  g-iven  due  notice  and  warning  of  the  character  and 
location  of  the  dang'er,  or  if  he  otherwise  acquires  or  becomes  charge- 
able with  knowledg'e  of  the  existence  of  the  danger,  and  continues  in 
the  service,  knowing*  that  there  is  no  probability  of  its  being*  abated, 
he  must,  under  a  familiar  principle  of  the  law  of  master  and  servant,  be 
held  to  have  assumed  the  risk. 

Federal.— Myers  v.  Chicago,  etc.,  R.  Co.  (C.  C.  A.),  95  Fed.  406, 
14  Am.  A  Bng.  R.  Cas.,  N.  S.,  749. 

y^/a^ama. —l/ouisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  48  Am.  &  Eng. 
R.  Cas.  170,  8  So.  371,  24  Am.  St.  Rep.  863;  Louisville,  etc.,  R.  Co.  v. 
Banks,  104  Ala.  508, 16  So.  547 ;  Georgia  Pac.  R.  Co.  v.  Davis,  92  Ala. 
300,  9  So.  252,  25  Am.  St.  Rep.  47, 

^^^fj^'a.— Blackstone  v.  Central  of  Ga.  R.  Co.,  112  Ga.  762,  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  365,  38  S.  E.  79. 

/owa.—T^or6  v,  Chicago,  etc.,  R.  Co.,  91  Iowa  179,  59  N.  W.  5  ;  7)  N. 
W.  332 ;  106  Iowa 85,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  489,  75  N.  W.   650. 

Kentucky, — Louisville,  etc.,  R.  Co.  v,  Milliken's  Adm'x  (Ky.),  14  Am, 
&  Eng.  R.  Cas.,  N.  S.,  742,  51  S.  W.  7%. 

Louisiana, — Erslew  v.  New  Orleans,  etc.,  R.  Co.,  49 La.  Ann.  86, 6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  436,  21  So.  153. 

^ary/aff(/.— Baltimore  A  O.  R.  Co.  v,  Strieker,  51  Md.  47,  34  Am.  Rep. 
291. 

Massachusetts,— Content  v.  New  York,  etc.,  R.  Co.,  165  Mass.  267, 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  369,  43  N.  E.  94 ;  Fisk  v,  Fitchburg  R. 
Co.,  158  Mass.  238,  33  N.  E.  510 ;  Bence  v.  New  York,  etc.,  R.  Co.,  181 
Mass.  221,  3  R.  R.  R.  295,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  295,  63  N.  E. 
417  :  Vining  v.  New  York,  etc.,  R.  Co.,  167  Mass.  539,  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  65,  46  N.  E.  117. 

Michigan,— IPottev  v,  Detroit,  etc.,  R.  Co.,  122  Mich.  179,  16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  264,  81  N.  W.  80. 

^f»ff^5(7/a.— Johnson  v,  St.  Paul,  etc.,  R.  Co.,  43  Minn.  53,  44  N.  W. 
884  ;  Smith  v,  Winona,  etc.,  R.  Co.,  42  Minn.  87,  41  Am.  &  Eng,  R.  Cas. 
289.  43  N.  W.  968 ;  Clark  v,  St.  Paul,  etc.,  R.  Co.,  28  Minn.  128,  2  Am. 
A  Eng.  R.  Cas.  240,  9  N.  W.  581. 

Missouri, — Devitt  v.  Pacific,  etc.,  R.  Co.,  50  Mo.  302;  Rains  v,  St. 
Louis,  Iron  Mountain,  etc.,  R.  Co.,  71  Mo.  164,  5  Am.  &  Eng.  R.  Cas. 
610. 

North  Dakota,— Boss  v.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128,  49  N. 
W.  655,  33  Am.  St.  Rep.  756. 

Oregon, — Johnston  v,  Oregon,  etc.,  R.  Co..  23  Ore.  94,   31    Pac.  283. 

Pennsylvania,— ^tossm2Ln  V,  t/ehigh  Val.  R.  Co.,  113  Pa.  St.  490,  6 
Atl.  226,  57  Am.  Rep.  479. 

^Aorftf /r/a«</.—Crandall  r.  New  York,  etc.,  R.  Co.,  19  R.  I.  594,  5 
Am.  &  Eng.  R  Cas.,  N.  S.,  543,  35  Atl.  307. 

South  Carolina, — Hooper  v,  Columbia,  etc.,  R.  Co.,  21  S.  Car.  541,  28 
Am.  &  Eng.  R.  Cas.  433,  53  Am.  Rep.  691. 

Vermont.— Morrisette  v,  Canadian  Pac.  R.  Co.,  74  Vt.  232,  5  R.  R.  R. 
219,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  219,  52  Atl.  520. 

Virginia,— C\zr)s.'s  Adm*r  v,  Richmond  A  Danville  R.  R.  Co.,  78  Va. 
709. 18  Am.  &  Eng.  R.  Cas.  78. 

West  Kir^ifff a.— Williamson  v.  Newport  News,  etc.,  R.  Co.,  34  W. 
Va.  657,  48  Am.  &  Eng.  R.  Cas.  276,  12  S.  E.  824. 

Wisconsin, — Dorsey  v,  Phillips,  etc.,  Co.,  42  Wis.  583. 

There  are  probably  no  cases  contrary  to  the  rule  above  laid  down  that 
the  employee  assumes  the  risk  where  he  has  knowledge  of  the  danger 
and  continues  in  the  service,  knowing  that  there  is  no  probability  of  its 
being  abated.  There  are  several  Iowa  cases  which  hold  that  the  em- 
ployee does  not  assume  the  risk  provided  he  makes  complaint  to  the 
company  in  regard  to  thie  matter.  Greenleaf  v,  Dubuque,  etc.,  R.  Co.,  33 
Iowa  52 ;  Wells  v,  Burlington,  etc.,  R.  Co.,  56  Iowa  520,  2  Am.  &  Eng.  R. 
Cas.  243,  9  N.  W.  364.    But  it  is  not  understood  from  these  cases  to  be  the 
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doctrine  of  the  Iowa  court  that  the  employee,  havingr  made  complaint, 
can  then  remain  in  the  service  of  the  company  indefinitely  without  be- 
ing chargeable  with  having  assumed  the  risk.  See  Fonl  v,  Chicago, 
etc. ,  R.  Co.,  91  Iowa  179,  59  N.  W.  5,  71  N.  W.  332, 106  Iowa  85, 11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  489,  75  N.  W.  650.  In  a  Louisiana  case  it  is  said, 
that  it  is  rare  that  abstract  principles  of  law  are  so  fixed  and  absolute 
as  not  to  be  modified  or  controlled  by  the  special  facts  of  the  case  to  which 
they  are  sought  to  be  applied,  and  that  while  it  may  be  true,  as  a  gen- 
eral rule,  that  a  brakeman  having  knowledge  of  a  dangerous  overhead 
structure,  and  continuing  in  the  service,  will  be  held  to  have  assumed 
the  risk,  yet  the  mere  fact  of  such  knowledge  does  not  carry  with  it,  neces- 
sarily and  on  all  occasions,  and  under  all  circumstances,  the  cutting  off 
of  the  remedy  for  injuries  received  from  such  structures.  Gusman  v. 
CafFery  Cent.  Ref.  &  R.  Co.,  49  La.  Ann.  1264,8  Am.  &  Eng.  R.  Cas., 
N.  S.,  463,  22  So.  742.  This,  however,  is  a  mere  generalization 
which  might  be  affirmed  of  any  well  settled  principle.  The  Ken- 
tucky court,  in  a  case  where  an  employee  was  injured  by  striking 
a  bridge  truss,  said:  "We  are  aware  of  many  reported  cases  *  *  • 
where  the  absence  of  ordinary  care  and  the  means  of  knowing 
the  condition  of  the  bridge  by  the  employee  have  been  held  as 
relieving  the  railway  company  from  responsibility  in  such  cases.  This 
court,  however,  has  not  followed  or  approved  those  decisions  in 
reference  to  such  structures.*'  Hughes  v.  Louisville,  etc.,  R.  Co.,  104 
Ky.  774,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  560,48  S.  W.  671.  But  an 
examination  of  the  facts  of  that  case  will  show  such  statement 
to  have  been  a  dictum,  and  not  supported  by  the  previous  Kentucky 
decisions  reviewed  in  the  opinion. 

Notice  Must  Be  Reasonable. 

But  in  order  for  the  company  to  excuse  itself  on  the  ground  that  it  has 
given  the  employee  notice  and  warning  of  the  danger,  such  notice  and 
warning  must  have  been  reasonable.  Thus  where  the  company  con- 
structed a  cattle  chute  within  thirteen  inches  of  the  cab  window  of 
passing  engines,  and  a  fireman  was  injured  thereby,  it  was  held  that 
it  could  not  escape  liability  on  the  ground  that  it  had  promulgated 
a  rule  requiring  its  employees  to  familiarize  themselves  with  dan- 
gerous places  along  the  track,  where  it  was  foun<?  as  a  fact  that 
the  fireman  had  no  knowledge  of  the  dangerous  proximity  of  the 
chute  to  the  track.  New  York,  etc.,  R.  Co.  v,  Ostman  (Ind.),  41  N. 
E.  1037.  And  so  it  was  similarly  held  where  it  had  been  specified 
in  the  employee's  contract  of  service  that  he  was  to  inform  himself 
of  such  dangers  along  a  line  more  than  one  thousand  miles  in  length,  and 
assume  the  risk  therefrom.  Gulf,  etc.,  R.  Co.  v.  Darby  (Tex.  Civ. 
App.),  2  R.  R.  R.  327,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  327,67  S. 
W.  446. 

But  it  ha9  been  held  that  such  notice  was  sufficient,  although  the 
precise  location  of  the  danger  was  not  stated,  as  where  a  brakeman, 
employed  on  a  section  of  four  miles  of  road,  was  notified  that  there  were 
stone  piles  beside  the  railroad,  and  so  near  that  a  person  on  the  side  of 
a  car  would  be  liable  to  strike  them.  Smith  v,  Winona,  etc.,  R.  Co.,  42 
Minn.  87,  41  Am.  &  Eng-  R-  Cas.  289,  43  N.  W.  968.  And  where  a  brake- 
man  is  injured  by  coming  in  contact  with  an  overhead  bridge,  it  is 
competent  for  the  company  to  show  that  it  had  posted  a  placard  or 
bulletin  in  the  cabooses  of  its  trains,  and  at  other  places,  showing  the 
location  of  such  bridges,  and  warning  the  employees  against  danger 
therefrom,  in  order  to  prove  that  the  brakeman  had  knowledge  t)f  the 
dangerous  character  of  the  bridge  and  its  location,  and  had  assumed 
the  risk.  Louisville,  etc.,  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24  Am. 
St.  Rep.  863.  Of  course  the  employee  cannot  complain  of  the  company's 
failure  to  warn  him  of  what  he  already  knew  ;  as  where  an  employee, 
having  knowledge  that  the  yard  in  which  he  worked  was  too  small  for 
the  amount  of  business  transacted  therein,  and  that  it  was  dangerously 
crowded  at  all  times,  continued  in  the  service  until  he  was  injured  by 
striking  a  car  left  too  near  the  intersection  of  two  tracks.    Bence  v^ 
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New  York,  etc.,  R.  Co  ,  181  Mass.  221,  3  R.  R.  R.  295,  26  Am.  &  Kng,  R. 
Caa.,  N.  S.,  295,  63  N.  B.  417. 

In  Louisville,  etc.,  R.  Co.  v,  Millikea's  Adm'x  (Ky.),  14  Am.  &  ^ng. 
R.  Cas.,  N.  S.,  742,  51  S.  W.  7%,  a  brakeman  was  injured  by  striking  a 
mail  crane,  the  accident  beings  caused  by  the  oscillation  of  the  train, 
due  to  the  hi^h  rate  of  speed  at  which  it  was  moving^.  It  was  held  that 
the  brakeman  must  be  deemed  to  have  assumed  the  risk ;  there  beingf 
no  law  regulating  the  speed  of  trains,  and  he  having  knowledge  of  the 
speed  at  which  that  train  was  accustomed  to  run. 

2.  EMPLOYEE    ASSISTING    IN    ABATING    DANGER    AFTER 

HAVING  MADE  COMPLAINT. 
And  even  though  the  employee  may  have  made  complaint  and  threat- 
ened to  quit  unless  the  defect  is  remedied,  it  will  be  held,  where  the 
danger  is  so  great  that  no  prudent  man  would  undertake  it,  that  he  has 
assumed  the  risk,  notwithstanding  the  company  may  proceed  at  once  to 
abate  the  same.  Thus  where  the  plaintiff  threatened  to  quit  unless  the 
company  immediately  cleared  its  yard  of  loose  stones  and  other  material 
scattered  near  the  track,  which  rendered  his  employment  as  switchman 
extremely  hazardous,  and  was  injured  by  slipping  on  the  stones  while 
assisting  in  the  cleaning  up  of  the  yard,  which  the  company  had  imme- 
diately set  about,  it  was  held  that  he  had  assumfd  the  risk,  notwith- 
standing such  prompt  action  on  the  part  of  the  company.  Kansas  City 
R.  Co.  V,  Billingslea,  116  Fed.  335,  5  R.  R.  R.  167,  28  Am.  &  Eng.  R. 
Cas.,  N.  S.,  167. 

3.  RISK  NOT  ASSUMED  WHERE  DANGER  SLIGHT. 

It  is  otherwise  where  the  danger  is  so  slight  that  the  employee  reason- 
ably believes  that  he  can  remain  in  the  service  and  escape  injury  by 
the  exercise  of  reasonable  care.  Hurst  v,  Kansas  City,  etc.,  R.  Co.,  163 
Mo.  309,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  899, 63  S.  W.  695.  As  to  whether 
the  danger  was  so  great  as  to  render  him  chargeable  with  negligence 
and  assumption  of  risk  by  remaining  in  the  service,  should  be  left,  in 
doubtful  cases,  to  a  jury.  Thus  where  a  brakeman,  whose  duty  it  was 
to  go  between  the  cars  for  the  purpose  of  coupling  and  uncoupling  them, 
had  been  in  the  service  of  the  company  about  two  weeks,  and  knew  that 
there  was  wood  scattered  along  the  track  near  the  woodpiles,  but  did 
not  know  that  there  was  wood  scattered  at  the  place  where  he  was  in- 
jured, it  was  held  that  it  was  for  the  jury  to  say  whether  he  had 
assumed  the  risk  by  continuing  in  the  service.  HuUehan  v.  Green 
Bay,  etc.,  R.  Co.,  68  Wis.  520,  31  Am.  &  Eng.  R.  Cas.  322,  32  N.  W.  529. 

4.  WHERE  EMPLOYEE  IS  EXERCISING  DUE  CARE  AT  TIME 

OF  ACCIDENT. 
Where  the  employee  is  chargeable  with  having  assumed  the  risk,  it  is 
immaterial  that  the  accident  happens  on  a  rainy  night,  or  when,  owing 
to  the  escape  of  steam,  or  because  of  smoke,  fog.  darkness,  or  similar 
cause,  he  is  unable  to  discern  the  danger  even  with  the  exercise  of 
great  care.  Kenney  v.  Meddaugb,  118  Fed.  209,  5  R.  R.  R.  226,  28  Am. 
&  Eng.  R.  Cas.,  N.  S.,  226;  Norfolk,  etc.,  R.  Co.  v.  Marpole,  97  Va.  594, 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  291,  34  S.  E.  462. 

5.  SUFFICIENCY  OF  KNOWLEDGE  TO  CHARGE  EMPLOYEE 

WITH  ASSUMPTION  OF  RISK. 
In  Dorsey  v,  Phillips,  etc.,  Co.,  42  Wis.  583,  where  the  plaintiff  had 
received  injuries  from  striking  a  cattle  chute  near  the  track,  it  was 
said:  *'If  he  knew,  or  ought  reasonably  to  have  known,  the  precise 
danger  to  him,  in  the  course  of  his. employment,  of  the  cattle  chute  in 
question,  and  saw  fit,  notwithstanding,  to  continue  in  his  employment, 
he  might  be  held  to  have  assumed  the  extraordinary  risk,  as  well  as  the 
ordinary  risks,  of  his  service.  The  authorities  cited  by  the  learned 
counsel  for  the  appellant  all  agree  in  the  general  proposition.  But  it 
appears  to  us  that  this  consequence  of  acquiescence  ought  to  rest  upon 
positive  knowledge,  or  reasonable  means  of  positive  knowledge,  of  the 
precise  danger  assumed ;  not  on  vague  surmise  of  the  possibility  of 
danger."  And  so  where  the  employee  was  knocked  from  the  train  by 
an  overhead  wire,  it  was  said,  that  before  employees  could  be  held  to 
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have  assumed  the  risk,  they  must  have  had  positive  knowledge  or 
reasonable  means  to  acquire  positive  knowledge  of  the  precise  danger. 
Brslew  V,  New  Orleans,  etc.,  R.  Co.,  49  La.  Ann.  86,  6  Am.  &  £ng.  K. 
Cas.,  N.  S.,  436,  21  So.  153. 

In  other  cases,  however,  the  rulings  have  not  been  so  strict  as  to 
require  that  the  employee  should  be  chargeable  with  knowledge  of  the 
precise  danger  before  he  could  be  held  to  have  assumed  the  risk.  Thus 
where  an  engineer  was  struck  by  a  signal  post  which  cleared  the  sides 
of  the  locomotive  by  two  and  one-half  feet,  and  the  evidence  showed 
that  not  only  was  the  post  the  same  distance  from  the  track  as  all  other 
posts  of  like  character  on  the  line,  but  that  the  abutments  of  forty-six 
bridges,  numerous  buildings,  entrances  to  stations,  and  other  structures 
on  the  line,  were  the  same  distance  from  the  track,  all  of  which  was 
known  to  the  plaintiff,  it  was  held  that  the  action  was  barred  by  his 
having  assumed  the  risk,  regardless  of  whether  he  had  knowledge 
of  the  location  of  the  particular  post  by  which  he  was  injured 
or  not.  Love  joy  v,  Boston,  etc.,  R.  Co.,  125  Mass.  79,  28  Am.  Rep. 
206.  And  where  a  brakeman  was  injured  by  striking  a  cattle 
guard  which  stood  in  dangerous  proximity  to  the  track,  and  it  was 
shown  that  he  had  knowledge  of  the  fact  that  many  of  the  cattle  guards 
were  placed  dangerously  near  the  track,  he  was  held  to  have  assumed 
the  risk,  notwithstanding  he  had  no  knowledge  of  the  dangerous 
proximity  of  that  particular  cattle  guard.  Missouri  Pacific  R.  Co.  v, 
Somers,  71  Tex.  700,  9  S.  W.  741.  So  where  a  brakeman  employed  on  a 
section  of  four  miles  of  road  was  notified  that  there  were  stone  piles 
beside  the  road,  so  near  as  to  strike  a  person  on  the  sides  of  passing 
cars,  it  was  held  that  he  must  be  deemed  to  have  assumed  the  risk  from 
such  cause,  although  their  precise  location  was  not  stated  to  him. 
Smith  V,  Winona,  etc.,  R.  Co.,  42  Minn.  87,  41  Am.  &  Eng.  R.  Cas.  289, 
43  N.  W.  968. 

6.     SAME—DANGER  OPEN  AND  OBVIOUS. 

Where  the  danger  to  be  apprehended  is  so  open  and  obvious  that 
employees  working  in  that  vicinity,  or  passing  that  way  on  trains, 
must,  in  the  exercise  of  ordinary  care  in  the  use  of  their  senses,  become 
acquainted  therewith,  they  will  be  held  to  have  assumed  the  risk  the 
same  as  if  they  had  continued  in  the  service  after  actual  knowledge. 

Arkansas,— \^i\t\e  Rock,  etc.,  R.  Co.  v.  Voss(Ark.),  18  S.  W.  172. 

Michifcan, — Phelps  v,  Chicago,  etc.,  R.  Co.,  122  Mich.  171,  16  Am.  & 
Eng.  R.  Cas.,N.  S.,  302,  81  N.  W.  101. 

North  Dakota.— Boss  v.  Northern  Pacific  R.  Co.,  2  N.  Dak.  128,  49  N. 
W.  655,  33  Am.  St.  Rep.  756. 

Oregon, — Johnston  v.  Oregon,  etc.,R.  Co.,  23  Ore.  94,  31  Pac.  283. 

Pennsylvania, — Kelly  v.  Baltimore,  etc.,  R.  Co.  (Pa.),  11  Atl.  659. 

Rhode  Island.— Cr^ndall  v.  New  York,  etc.,  R.  Co.,  19  R.  I.  594,  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  543,  35  Atl.  307. 

Vermont, — Carbine's  Adm*r  v,  Bennington,  etc..  R.  Co.,  61  Vt.  348, 
38  Am.  &  Eng.  R.  Cas.  45,  17  Atl.  491. 

Thus  where  the  danger  from  a  land  slide  from  overhanging  rock  on  a 
mountain  side,  was  patent  to  everyone,  an  engineer  who  had  t>een  run- 
ning past  the  place  so  long  that  he  must  have  known,  or  ought  to 
have  known,  of  the  danger,  was  presumed  to  have  assumed  the  risk. 
Little  Rock,  etc.,  R.  Co.  v,  Voss  (Ark.),  18  S.  W.  172.  And  so  it  was 
similarly  held  where  an  oilhouse,  an  open,  notorious,  and  visible 
danger,  cleared  the  sides  of  passing  cars  by  only  eight  or  nine  inches. 
Kelly  V,  Baltimore,  etc.,  R.  Co.  (Pa.),  11  Atl.  659.  In  Carbine's  Adm'r 
V,  Bennington,  etc.,  R.  Co.,  61  Vt.  348,  38  Am.  &  Eng.  R.  Cas.  45,  17  Atl. 
491,  it  appeared  that  the  deceased,  while  riding  on  a  coal  car,  which  was 
higher  than  ordinary  cars,  was  killed  by  striking  the  arch  of  a  bridge. 
It  was  in  evidence  that  he  was  a  brakeman  of  many  years'  experience, 
and  had  been  in  the  service  of  the  defendant  about  seven  months  ;  that 
he  had  frequently  ridden  on  such  cars,  and  had  passed  through  the 
bridge  daily.  It  was  held  that  he  had  assumed  the  risk  and  that  there 
could  be  no  recovery. 

But  where  the  track  curved  all  the  way  over  a  bridge,  and  the  bolts  in 
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the  side  timbers  of  the  bridg^e  projected  to  within  fifteen  inches  of  the 
sides  of  passing^  cars  at  only  one  point  on  the  bridg'e,  it  was  held 
that  the  dangler  was  not  so  obvious  as  to  charge  the  employee  with 
knowledge  and  with  having  assumed  the  risk,  notwithstanding  he  was 
an  experienced  brakeman  and  had  passed  that  way  twice  a  day  for  four- 
teen months,  though  usually  on  the  top  of  the  cars,  which  were  twice  as 
high  as  the  trusses  from  which  the  bolts  projected.  Bryce  v,  Chicago, 
etc,  R.  Co.,  103  Iowa  665,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  832, 72  N.  W. 
780. 

And  so  where  a  telegraph  pole  stood  sufficiently  distant  from  the 
track  to  permit  the  passing  of  a  man  standing  erect  on  a  side  ladder,  but 
hot  far  enough  to  permit  the  passing  of  a  man  climbing  a  ladder,  it  was 
held  not  to  be  such  an  obvious  danger  as  to  charge  the  plaintiff  with 
knowledge  and  with  the  assumption  of  the  risk,  where  there  was  no 
evidence  to  show  that  he  had  ever  passed  the  pole  while  standing  erect  on 
a  side  ladder,  and  that  his  only  opportunity  of  observing  its  distance 
from  the  track  was  when  passing  by  on  the  top  of  cars,  or  while  walking 
by  it  on  the  ground.     Whipple  v.  New  York,  etc.,  R.  Co.,  19  R.  I.  587, 

5  Am.  &  Kng.  R.  Cas.,  N.  S.,  517,  35  Atl.  305. 

And  where  a  signal  post  stood  within  one  foot  of  the  side  of  passing 
cars,  which  was  unusually  near  as  compared  with  similar  posts  along 
the  road,  it  was  held  that  it  was  not  such  an  obvious  danger  as  to 
charge  an  employee,  making  his  first  trip  as  brakeman,  and  having 
no  knowledge  that  there  were  such  structures  so  near  the  track, 
with  having  assumed  the  risk.  Scanlon  v,  Boston,  etc.,  R.  Co.,  147 
Mass.  484,  38  Am.  &  Eng.  R.  Cas.  48,  18  N.  E*  209. 

So  the  danger  arising  from  a  switch  post  standing  in  a  freight  yard, 
within  twenty  inches  of  the  sides  of  passing  cars,  is  not  so  obvious  as  to 
charge  the  brakemen  employed  in  the  yard  with  knowledge  and  assump- 
tion of  the  risk  as  matter  of  law.  Johnston  v,  Oregon,  etc.,  R.  Co.,  23 
Ore.  94,  31  Pac.  283. 

Where  a  foot-board  on  a  coal  shed  stood  seven  feet  from  the  ground 
and  projected  to  within  sixteen  and  one-half  inches  of  the  side  ladders, 
it  was  held  that  the  plaintiff's  intestate  was  not  chargeable  with  having 
assumed  the  risk,  although  he  had  made  several  trips  past  the  shed,  his 
train  stopping  there  on  two  of  those  occasions  for  coal.  Chicago,  etc. ,  R. 
Co.  V.  Stevens,  189  III.  226, 20  Am.  &  Eng.  R.  Cas.,  N.  S.,  182,  59  N.  E. 
577. 

And  so  a  pile  of  stones,  one  and  one-half  to  three  feet  high,  and  within 
eighteen  inches  of  the  track,  at  a  place  where  there  are  no  similar  piles 
of  stones,  is  not  such  an  obviousManger  as  to  charge  a  switchman,  whose 
duties  require  him  to  jump  on  and  off  of  moving  trains,  with  knowledge  of 
its  existence,  and  consequently,  with  the  assumption  of  the  risk,  as 
matter  of  law.     Donahue  v.  Boston,  etc.,  R.  Co.,  178  Mass.  251,  20  Am. 

6  Eng.  R.  Cas.,  N.  S.,  526,  59  N.  E.  663. 

7.    SAME— QUESTION  FOR  JURY  IN  DEBATABLE  CASES. 

And,  in  general,  it  may  be  said,  that  whenever  the  questiod  of  the 
employee's  knowledge  of  the  danger,  and  his  assumption  of  the  risk,  is 
fairly  debatable,  it  should  be  left  to  the  decision  of  the  jury,  taking  into 
^nsideration,  under  proper  instructions,  the  character  of  the  danger, 
whether  obvious  or  concealed,  and  the  emplovee*s  opportunities  for 
acquiring  knowledge  thereof,  including  the  nature  of  his  duties,  the 
length  of  time  he  has  been  in  the  service,  etc.  Choctaw,  etc. ,  R.  Co.  v. 
McDade,  112 Fed.  888, 1  R.  R.  R.  413,  24  Am.  &Eng.R.  Cas.,  N.  S.,  413  ; 
Potter  V,  Detroit,  etc.,  R.  Co.,  122  Mich.  179,  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  264,  81  N.  W.  SO;  Robel  v.  Chicago,  etc.,  R.  Co.,  35  Minn.  84, 
27 N.  W.  305  ;  Pierce  v,  Camden,  etc.,  R.  Co.,  58 N.  J.  L.  400, 5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  548,  35  Atl.  286;  Williams  v,  Delaware,  etc.,  R.  Co.,  155  N. 
Y.  158,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  147.  49  N.  E.  672  ;  Dorsey  v, 
Phillips,  etc.,  Co.,  42  Wis.  583;  Coif  v.  Chicago,  etc.,  K.  Co.,  87  Wis. 
273,  58  N.W.  408. 

In  Robel  v.  Chicago,  etc.,  R.  Co.,  35  Minn.  84,  27  N.  W.  305,  the  evi- 
dence showed  that  one  of  the  tiacks  in  the  defendant's  yard  ran  uftder 
a  trestle,  the  supporting  timbers  of  which  cleared  the  sides  of  passing 
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cars  by  fourteen  and  one-half  inches.  At  the  time  of  the  accident* 
plaintiff's  intestate  had  been  employed  in  the  yard  for  three  or  four  days, 
and  had  passed  over  that  particular  track  two  or  three  times.  He  wa& 
killed  by  being  swept  from  the  side  of  the  car  by  the  supporting* 
timbers  of  the  trestle.  It  was  held  that  it  was  for  the  jury  to  say  whether 
he  had  knowledge  of  the  danger  and  had  assumed  the  risk. 

In  Coif  V,  Chicago,  etc.,  R.  Co  ,  87  Wis.  273, 58  N.  W.  408,  it  was  shown, 
that  the  arm  of  an  unused  switch  stand  in  the  defendant's  yard  projected 
to  within  seven  and  one-half  inches  of  the  step  of  passing  engines,  which; 
was  nearer  the  track  than  other  switch  stands  in  the  same  yard.  It  bore 
no  light.  Plaintiff  had  worked  in  the  yard  for  some  time,  but  always  at 
night ;  he  had  never  thrown  the  switch  because  it  was  not  used  ;  and  at 
the  time  of  his  injury  his  attention  was  momentarily  drawn  from  his. 
own  safety  by  the  necessity  of  giving  instructions  to  a  new  hand.  It 
was  held  that  it  was  for  the  jury  to  say  whether  he  was  chargeable  wit  hi 
having  assumed  the  risk. 

In  another  case  the  evidence  showed  that  the  plaintiff's  intestate,  a 
street  railway  conductor,  was  killed  while  standing  on  the  foot-board  on 
the  aide  of  the  car,  and  just  as  he  was  in  the  act  of  reaching  up  to  pull  the 
register  or  bell  rope,  by  striking  the  back  of  his  head  against  a  pole 
which  stood  six  and  one-half  inches  from  the  platform  steps ;  that  there 
were  only  five  or  six  poles  standing  so  near  the  track,  and  that  the  pole 
just  before  it  was  distant  ten  Inches  ;  that  the  conductor  had  been  in  the 
service  of  the  defendant  only  one  month,  and  had  been  over  that  line 
but  once  before.  It  was  held,  to  be  a  question  for  the  jury  as  to  whether 
he  had  knowledge  of  the  danger  and  had  assumed  the  risk.  Pierce  v. 
Camden,  etc.,  R.  Co.,  58N.  J.  L.  400,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  548,. 
35  Atl.  286. 

8.  EMPLOYEE    HAVING     KNOWLEDGE     OF    ONE   DEFECT 
DOES  NOT  ASSUME  RISK  OF  ANOTHER. 

Because  a  servant  knows  of  one  defect  he  does  not  take  the  risk  of' 
another  of  which  he  has  no  knowledge,  and  if  both  contribute  to  injure 
him,  he  is  entitled  to  recover,  provid^  but  for  the  unknown  defect,  the 
accident  would  not  have  happened.  Thus,  where  the  injured  brakeman 
knew  and  assumed  the  risk  of  operating  a  brake  which  was  so  defective 
that  in  operating  it  he  was  compelled  to  project  his  body  beyond 
the  side  of  the  car,  it  was  held  that  he  did  not  assume  the  risk 
of  danger  from  a  cattle  guard  negligently  placed  too  near  track, 
and  of  which  he  had  no  knowledge,  and  by  which  he  was  injured 
while  engaged  in  operating  the  defective  brake.  Missouri  Pac. 
R.  Co.  V,  Somers,  78  Tex.  439, 14  S.  W.  779.  It  is  otherwise  if  he  not 
only  had  knowledge  and  assumed  the  risk  of  danger  from  the  defect  in 
the  brake,  but  also  had  knowledge  that  the  cattle  guards  along  the  track 
were,  many  of  them,  dangerously  near  the  track,  although  he  had  no 
knowledge  as  to  the  particular  cattle  guard  by  which  he  was  injured, 
Missouri  Pac.  R.  Co.  v,  Somers,  71  Tex.  700.  9  S.  W.  741. 

9.  NECESSARY  STRUCTURES— DANGERS  AGAINST  WHICH 

COMPANY  CANNOT  REASONABLY  GUARD. 

Where  the  structure    is  one  which  is  rendered  absolutely  necessary  by- 
the  nature  of  the  business,  or  such  as  the  company  cannot  guard  its  em- 
ployees against  even   with  the  exercise  of  reasonable  care,  it  is  not 
guilty  of  negligence  in  failing  to  abate  the  same,  and  the  employee 
must  be  held  to  have  assumed  the  risk  absolutely.    Thus  the  company 
is  not  liable  to  a  brakeman  who  is  injured  by  falling  over  a  clearance 
post,  used  for  marking  the  limits  within  which  cars  are  to  be  placed  on 
side  tracks,  because  such  posts  are  necessary  appurtenances  to  the  road, 
and  when  properly  placed,  the  employee  must  be  held  to  assume  what- 
ever risk  may  result  therefrom.     Scidmore  v.  Milwaukee,  etc.,  R.  Co., 
89  Wis.  188,  61  N.  W.  765. 

And  so  it  has  been  held  in  the  case  of  coal  bins,  elevators,  etc.,  erected 
near  sidings.     Pahlan  v.  Detroit,  etc.,  R.  Co.,  122  Mich.  232,   16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  309, 81  N.  W.  103.     See  also,  Phelps  v.  Chicago,  etc.,. 
R.  Co.  (Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S  ,  137,  84  N.  W.  66,  where 
it  is  held  that  brakemen  are  required  to  exercise  a  higher  degree  of  care 
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for  their  safety  in  looking  out  for  such  obstructions  placed  near  side 
tracks,  than  ^hen  they  are  placed  near  the  main  track,  for  the  reason 
that  they  are  necessary  in  yards  and  by  the  sides  of  switches,  where 
trains  are  loaded  and  unloaded. 

So  a  brakeman  who  enters  the  service  of  the  company  on  a  con- 
struction train  on  a  road  which  he  can  see  is  unfinished,  assumes  the 
risk  from  trees  which  have  not  yet  been  removed  from  beside  the  track 
and  which  stand  in  plain  view.  Manning  v.  Chicago,  etc.,  R,  Co.,  105 
Mich.  260,  63  N.  W.  312. 

In  latitudes  where  snow  falls  and  ice  forms  in  quantities  on  the 
track  and  in  the  yards,  the  business  of  railroading  must  of  necessity  be 
attended  with  greater  risk  during  the  winter  season,  notwithstanding 
the  company  may  use  all  reasonable  care  to  keep  its  tracks  and  yards 
clear  of  snow  and  ice,  and  this  extra  hazard  the  employee  must  be  held 
to  have  assumed.  Lawson  v,  Truesdale,  60  Minn.  410,  62  N.  W.  546 ; 
Dowell  V,  Burlington,  etc.,  R.  Co.,  62  Iowa  629,  15  Am.  &  Eng.  R.  Cas. 
153, 17  N.  W.  901. 

R. 


McDannald  v.  Washington  &  C.  R.  Ry.  Co. 

(Supreme  Court  of  Washington^  April  /«?,  190$,) 

[72  Pac.  Rep.  481.] 

Injury  to  Employee— Post  near  Track— Neglif^ence— Question  for 
Jury.* 
A  conductor  on  a  freight  train  in  attempting  to  board  his  train  was 
struck  by  one  of  the  posts  of  a  cattle  guard.  The  guard  was  within  85 
feet  of  a  station.  There  was  a  space  of  only  12  or  14  inches  between  the 
posts  of  the  guard  and  the  side  of  the  car,  and  it  did  not  appear  that 
there  was  any  necessity  for  such  location  of  the  posts  :  kela,  that  the 
question  of  the  company's  negligence  was  for  the  jury. 

Same— Same — Assumption  of  Risk — Question  for  Jury. 

The  conductor  was  boarding  the  train  in  the  usual  way.  It  was 
moving  slowly  at  the  time.  He  was  about  25  feet  away  from  the  cattle 
guard  when  he  attempted  to  get  on.  If  his  attention  had  been  called  to 
the  posts  he  could  have  seen  them.  It  was  the  first  time  he  had 
stopped  off  at  the  particular  station.  He  could  not  have  boarded  the 
train  at  any  other  place,  owing  to  the  grade  of  the  track.  Just  as  he 
was  getting  on,  his  attention  was  called  to  a  man  who  was  running 
toward  the  train,  evidently  desiring  passage  thereon.  His  foot  slipped, 
and  he  had  to  make  another  step  for  the  car.  He  did  not  see  the  posts, 
and  was  struck  by  one  of  them  :  held^  that  the  question  as  to  whether 
he  had  assumed  the  risk  was  for  the  jury. 

Same — Same — Contributory  Negligence. 
The  question  of  contributory  negligence  was  for  the  jury. 

Harmless  Error. 

Failure  of  the  court  to  in  terms  strike  out  an  answer  to  a  question 
which  was  not  responsive  was  immaterial,  where  it  subsequently  told 
the  jury  they  could  not  consider  evidence  of  that  character. 

Same. 

An  instruction  requested  by  defendant  was  modified  by  the  court. 
As  given,  it  stated  the  law  correctly.  The  modification  was  stated  as 
an  exception  to  the  general  rule  which  was  being  defined.  It  did  not 
come  within  the  issues  of  the  case,  and  the  court  did  not  intend  to  apply 
it  to  the  case.  Plaintiff  did  not  claim  recovery  by  reason  of  the 
exception  :  fields  at  most,  harmless  error. 

Excessive  Verdict. 
A  conductor  on  a  freight  train,  recovered  judgment  for  $10,000  for 

*See  preceding  case  and  note. 
8  R  R  R— 38 
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injuries  received.  No  bones  were  broken,  and  at  the  trial  there  were  no 
marks  on  his  person,  and  evidence  of  any  permanent  impairment  was 
very  slight.  When  injured  he  went  upon  his  train  with  assistance,  did 
some  work  on  the  way  in,  rode  from  his  train  home  in  a  buggy,  and 
was  in  bed  about  six  days.  The  doctor  who  examined  him  by  the  aid 
of  an  X  ray  at  the  time  of  the  trial,  could  find  no  evidence  of  physical 
injury,  and  the  whole  injury  appeared  to  be  to  his  nervous  system. 
For  several  months  after  the  injury  he  was  incapacitated  for  work 
more  or  less,  and  suffered  much  pain.  The  lower  court  intimated  that 
the  verdict  should  be  reduced  to  $6,000 :  held,  that  the  verdict  would  be 
reduced  to  that  amount. 

Appeal  from  Superior  Court,  Walla  Walla  County;  Thos. 
H.  Brents,  Judge. 

Action  by  S.  W.  McDannald  against  the  Washington  &  Co- 
lumbia River  Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed  conditionally. 

B.  S.  Grosscup  and  W.  T.  Dovell,  for  appellant. 
Garrecht  &  Dunphy  and  Bennett  &  Sinnott,  for  respondent. 

MOUNT,  J.  Action  for  personal  injuries.  Plaintiff  ob- 
tained judgment  in  the  court  below  for  $10,000.  Defendant 
appeals. 

The  appellant  is  a  railroad  company  operating  a  line  of  rail- 
way between  Walla  Walla  and  Pleasant  View  in  Walla  Walla 
county,  Wash.  On  September  15,  1901,  the  respondent  was 
an  employee  of  appellant  company  as  conductor  in  charge  of 
one  of  appellant's  trains  of  cars  operated  between  the  points 
above  mentioned.  This  train,  SToing  out  of  Walla  Walla  on 
the  morning  of  September  15th,  consisted  of  an  engine,  four 
wrater-tank  cars,  several  box  cars  for  freight,  a  caboose  and  a 
regular  passenger  coach.  On  the  way  out  one  of  the  water- 
tank  cars  was  left  at  a  place  known  as  ** Day's  Cistern."  The 
place  of  this  cistern  was  not  a  regular  station,  but  the  trains 
stopped  there  whenever  water  was  to  be  left  or  cars  picked 
up,  and  had  been  doing  so  for  eight  years.  There  was  no 
switch  at  this  point,  and  cars  loaded  with  water  were  left 
standing  on  the  main  track,  and  the  water  was  drawn  from 
the  car  by  means  of  a  trough  from  the  car  to  the  cistern. 
When  the  water-tank  car  was  left  at  this  point,  the  valve  of 
the  tank  was  opened  and  the  car  left  to  empty  itself,  while  the 
train  proceeded  on  to  Pleasant  View.  On  the  way  back  to 
Walla  Walla  the  train  consisted  of  the  engine,  two  freight 
cars,  the  caboose,  and  the  passenger  car.  When  the  train 
arrived  at  Day's  Cistern  a  brakeman  was  sent  forward  by  the 
conductor  to  couple  the  water-tank  car  onto  the  engine  in 
iront.  This  car  was  not  quite  empty  and  a  delay  of  some  few 
minutes  was  occasioned.  The  respondent  thereupon,  as  was 
his  duty,  got  off  the  train,  and  went  forward  to  the  head  of 
the  train  to  see  what  was  the  cause  of  the  delay.  About  the 
time  he  arrived  there  the  tank  car  was  emptied  and  the  car 
coupled  onto  the  engine  in  front,  and  the  respondent  gave 
the  signal  to  go  ahead.     The  track  at  this  point  was  on  a 
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i^rade  some  3i  or  4  feet  high.  About  so  feet  beyond  the  cis- 
tern, on  the  same  side  of  the  track  easterly,  and  in  the  direc- 
tion the  train  was  going,  was  a  wagon  roadway  graded  up 
so  as  to  make  a  crossing  over  the  railway  track.  This  wagon 
roadway  was  about  16  feet  wide.  About  15  feet  beyond  the 
wagon  roadway  was  a  cattle  guard  of  three  posts  on  each  side 
of  the  track  parallel  therewith,  on  which  boards  were  fastened, 
and  up  to  which  a  barbed  wire  fence  connected  on  each  side 
of  the  track.  The  posts  of  the  cattle  guard  were  about  2  feet 
4  inches  from  the  rail  of  the  track  at  the  bottom,  and  slanted 
out  from  the  perpendicular  about  8  inches  or  a  foot  *at  the 
top.  These  posts  were  about  5  feet  in  height.  The  cars  pro- 
jected over  the  rail  about  2  feet  3  inches,  so  that  there  was  a 
space  of  about  12  inches  between  the  side  of  the  car  and  the 
top  of  the  cattle-guard  posts.  On  account  of  the  high  grade 
along  this  place,  the  conductor  was  not  able  to  get  onto  the 
train  at  the  place  where  he  gave  the  signal  to  go  ahead,  so  he 
ran  forward  a  distance  of  about  50  feet  to  the  road  crossing,  in 
order  to  get  onto  the  train  when  the  rear  cars  came  up  to  him. 
The  train  was  running  at  the  rate  of  about  five  miles  per  hour. 
It  was  shown  that  it  was  usual  for  the  conductor  and  train- 
men to  get  on  the  train  when  it  was  in  motion.  When  the 
rear  end  of  the  caboose  came  up  to  where  the  respondent 
was,  he  was  on  the  left-hand  side  of  the  train  as  it  was  going 
easterly.  He  took  hold  of  the  handles  on  the  side  of  the  car, 
and  attempted  to  step  on  the  rear  end  of  the  caboose.  Just 
then  his  attention  was  called  by  a  passenger  standing  on  the 
rear  platform  of  the  passenger  coach  to  a  man  who  was  run- 
ning towards  the  train,  evidently  desiring  passage  thereon. 
Thereupon  the  respondent's  foot  slipped,  and  he  had  to  make 
another  step  for  the  car.  He  did  not  see  the  cattle-guard 
posts,  and,  while  he  was  in  the  act  of  getting  on  the  train,  he 
was  carried  against  one  of  these  posts,  which  struck  him  on 
the  back  and  knocked  him  under  the  car.  He  was  struck 
again  by  the  brake  beam,  and  thrown  from  under  the  car  and 
injured.  Respondent  had  make  five  trips  over  the  road  prior 
to  this  one,  but  had  not  stopped  at  this  place  before.  He  did 
not  know  of  the  nearness  of  the  cattle-guard  posts  to  the  side 
of  the  car.  There  were  some  30  of  these  cattle  guards  along 
this  line,  but  only  two  of  them  were  as  near  to  the  car  as  this 
one.  Respondent  did  not  know  that  there  was  any  difference 
in  the  location  of  these  cattle  guards  with  reference  to  their 
proximity  to  the  track.  It  was  broad  daylight,  and  respond- 
ent could  have  seen  the  posts  if  he  had  looked,  but,  with  his 
attention  called  to  the  passenger  in  the  opposite  direction, 
and  while  looking  for  a  footing  on  the  steps,  he  did  not  see  it 
until  after  he  was  struck.  There  was  some  defect  in  the  step 
of  the  car,  but  it  is  conceded  that  respondent  knew  of  this,  and 
that  he  cannot  recover  in  this  action  on  account  thereof. 

The  principal  questions  in  the  case  are  whether  it  was  neg- 
ligence for  the  appellant  to  maintain  the  cattle  guard  so  near 
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the  track,  and,  if  so,  did  the  respondent  know  or  should  he 
have  seen  the  danger,  and  had  he  therefore  assumed  the  ob- 
vious risk?  We  think  both  of  these  questions,  under  the  cir- 
cumstances of  this  case,  were  properly  questions  for  the  jury. 
If  the  erection  and  maintenance  of  4he  cattle  guard  so  near 
the  side  of  the  track  was  such  that  an  ordinarily  prudent  per- 
son should  have  foreseen  that  an  accident  was  liable  to  hap- 
pen to  persons  who  had  a  right  to  be  upon  the  side  of  a 
passenger  train  at  this  point,  then  it  was  negligence  o(  the 
company  to  place  it  and  maintain  it  there.  The  conditions 
surrounding  each  particular  case  have  much  to  do  in  deter- 
mining what  a  prudent  person  would  do.  When  it  was  shown 
that  this  cattle  guard  was  within  about  8$  feet  of  a  station  or 
place  where  trains  were  accustomed  to  stop,  where  the  train- 
men were  usually  at  or  upon  the  side  of  the  cars,  where  the 
posts  are  so  close  to  the  side  of  the  car  that  there  is  only  a 
space  of  12  or  14  inches  between  the  posts  and  the  car,  and 
where  there  appears  to  be  no  necessity  for  such  location  of 
the  posts,  the  question  of  negligence  is  one  for  the  jury. 

Counsel  for  appellant,  however,  rely  upon  the  second  point, 
and  insist  that  the  respondent,  under  the  circumstances  of  this 
case,  must  be  held  to  have  assumed  the  risk.  Numerous  au- 
thorities are  cited  from  this  court  and  other  courts  to  the 
effect  that  where  an  employee  knows,  or  in  the  reasonable 
exercise  of  his  faculties  should  know,  the  dangers  which  sur- 
round him,  he  must  be  held  to  have  assumed  the  risk.  The 
following  cases  are  cited  from  this  court:  Week  v.  Fremont 
Mill  Co.,  3  Wash.  St.  629,  29  Pac.  21$;  Jennings  v.  Tacoma 
Ry.  &  Motor  Co.,  7  Wash.  275,  34  Pac.  937;  Bullivant  v.  City 
of  Spokane,  14  Wash.  577,  45  Pac.  42;  Hoffman  v.  American 
Foundry  Co.,  18  Wash.  287,  51  Pac.  385;  Anderson  v.  Tele- 
phone Co.,  19  Wash.  575.  sPac.  657,  41  L.  R.  A.  410;  Brown 
V.  Tabor  Mill  Co.,  22  Wash.  317,  60  Pac.  1126;  French  v. 
First  Avenue  Ry.  Co.,  24  Wash.  8^,  63  Pac.  1108;  Robare  v. 
Seattle  Traction  Co.,  24  Wash.  577,  64  Pac.  784;  Danuser 
V.  Seller,  24  Wash.  563,  64  Pac.  783.  It  is  unnecessary  to  re- 
view these  cases  separately.  They  all,  in  effect,  announce 
the  rule  stated  above.  It  is  enough  to  say  that  in  each  of  the 
cases  cited  it  was  held  either  that  the  plaintiff  knew  of  the 
danger,  or  that  he  should  have  known  it  in  the  exercise  of 
ordinary  observation.  In  this  case  it  is  not  contended  that 
the  respondent  knew  of  the  cattle-guard  post  by  which  he 
was  injured.  The  evidence  shows  conclusively  that  he  did  not 
know  of  its  dangerous  position  in  relation  to  the  track.  The 
question  then  narrows  down  to  whether  he  should  have 
known  it.  In  this  respect  this  case  is  more  like  the  case  of 
Johnson  v.  Tacoma  Mill  Co.,  22  Wash.  88,  60  Pac.  53,  than 
any  of  the  cases  from  this  court  above  cited.  In  that  case, 
where  a  carpenter  was  employed  to  change  a  pipe  in  a  mill,  he 
was  injured  by  stepping  backward  into  a  barrel  of  hot  water. 
The  barrel  was  sunk  into  the    ground,  and  unnoticeable  by 
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reason  of  the  fact  that  pieces  of  bark  were  Boating  on  the 
surface  of  the  water.  In  that  case,  after  reviewing  some  of 
the  cases  above  cited,  the  court  said:  ''But  how  different  this 
case  is  from  any  of  the  cases  above  noticed !  There  is  no 
question  involved  here  of  working  with  dangerous  machinery, 
or  of  working  in  the  immediate  vicinity  of  dangerous  machin- 
ery. The  plaintiff  was  not  injured  by  anything  he  was  work- 
ing with  or  upon.  The  cause  of  his  injury  was  entirely 
disconnected  with,  and  separate  and  distinct  from,  the  subject 
of  his  work.  It  is  true  that  if  a  man  is  working  in  a  mill  or 
factory,  where  common  intelligence  will  take  notice  that 
'  dangerous  machinery  is  used,  and  steps  back  upon  a  saw  or 
into  a  furnace,  or  upon  any  dangerous  device  or  machine,  he 
<:annot  recover  damages,  because,  being  charged  with  knowl- 
edge of  the  existence  of  these  dangerous  objects,  the  danger 
must  be  held  to  be  apparent ;  and  while  it  is  true  that  the 
plaintiff  in  this  case  could  doubtless  have  seen  the  barrel,  if 
he  had  looked  at  it — and  that  is  the  admission  which  the 
<:ounsel  for  respondent  sought  to  obtain,  and  did  obtain — he 
was  under  no  obligation  to  look  for  it,  and  naturally  would 
not  look  for  it,  for  he  had  no  actual  notice  of  its  existence, 
and  it  does  not  appear  that  it  was  a  necessary  or  common  at- 
tachment to  mills,  or,  if  it  was,  that  it  was  the  custom  to 
leave  it  uncovered.  It  was  not  a  danger  incident  to  the 
business  of  putting  up  a  pipe,  and  under  the  testimony  it  was 
not  so  conspicuous  as  to  challenge  attention ;  and  the  plaintiff, 
being  rightfully  there  in  the  discharge  of  his  duty,  had  a  right 
to  rely  upon  the  duty  of  the  master  to  furnish  him  a  safe 
place  in  which  to  work,  and,  the  place  evidently  not  being 
safe  and  the  danger  not  apparent,  the  master,  under  the  au- 
thorities, is  liable  to  damages.'* 

The  circumstances  of  that  case,  it  is  true,  are  not  the  same 
as  those  in  the  one  before  us,  but  the  case  serves  to  show 
that  the  difficulty  in  all  cases  of  this  character  is  not  with 
the  rule  of  law,  because  the  rule  of  law  is  well*  settled  and 
understood,  but  arises  when  we  come  to  apply  the  rule  to 
cases  where  the  danger  is  not  known,  and  where  it  must  be 
determined  from  the  fact  that  the  danger  should  have  been 
known  by  the  employee.  The  queistion,  then,  resolves  itself 
into  this:  Do  the  facts  in  this  case  show  that  respondent 
should  have  known  the  danger.^  The  facts  are  not  disputed, 
nnd  they  are,  substantially,  that  respondent  was  boarding  the 
train  in  the  usual  and  ordinary  way;  that  the  train  was  run- 
ning slowly;  that  he  was  about  25  feet  away  from  the  cattle- 
^uard  posts;  that  if  his  attention  had  been  directed  towards 
these  posts  he  could  have  seen  them ;  that  this  was  the  first 
time  he  had  stopped  off  at  this  place;  that  he  could  not  board 
the  train  except  at  the  crossing;  that  he  had  been  in  the 
railroad  business  for  about  20  years,  was  acquainted  with  the 
location  of  cattle  guards,  and  had  never  known  them  to  be 
placed  so  near  the  track  as  this  one,  or  to  be  dangerous;  that 
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it  was  necessary,  when  boarding  a  moving  train,  to  look  to-- 
ward  the  rear  of  the  train,  not  in  the  direction  the  train  was 
moving,  and  that  it  was  also  his  duty  to  look  after  passengers 
desiring  to  board  the  train;  and,  while  the  plaintiff  testified 
that  if  his  attention  had  been  called  to  the  cattle  guard  he' 
could  have  seen  it,  yet  it  nowhere  appears  that  he  could  have 
known,  even  if  he  had  seen  the  cattle  guard,  that  it  was 
dangerously  close  to  the  cars.  We  know  from  common  ex- 
perience that  it  is  diflScult  to  tell  how  near  a  car  will  come  to 
objects  along  the  side  of  a  railway  track,  and,  until  the  car 
stands  by  the  object,  one  cannot  very  well  judge  whether  it  is 
dangerous  or  not.  We  know,  too,  that  the  respondent's  at-' 
tention  must  have  been  centered  on  boarding  the  train,  as  he 
says  it  was,  and  that  a  customary  object  near  the  track,  like 
a  cattle  guard,  would  not  ordinarily  attract  attention  as  a 
dangerous  obstacle.  Even  if  respondent  could  have  seen  the 
cattle  guard  when  he  ran  forward  to  within  25  or  30  feet  of  it, 
or  even  if  he  should  have  seen  it,  we  do  not  think  it  neces- 
sarily follows  that  he  must  be  held  to  have  known  that  it  was 
dangerous,  especially  in  the  absence  of  warning  or  knowledge 
that  it  was  dangerous;  because,  in  the  absence  of  warning  or 
knowledge,  he  had  a  right  to  assume  it  was  safe,  and  that  it 
was  placed  as  was  usual  and  customary  for  such  guards  to  be 
placed ;  in  other  words,  that  the  company  had  performed  its 
duty  by  placing  the  cattle  guards  far  enough  away  from  the 
cars  so  as  not  to  be  dangerous.  For  these  reasons  we  think 
the  questions  of  assumed  risk  and  contributory  negligence 
were  for  the  jury,  and  that  the  court  could  not  hold  that  as  a 
matter  of  law  respondent  assumed  the  risk.-  The  following 
cases,  very  much  like  the  case  at  bar,  are  in  point  upon  this 
question:  Sweet  v.  Michigan  Central  R.  R.  Co.,  87  Mich. 
559.  49  N.  W.  882,  48  Am.  &  Eng.  R.  Cas.  395;  Johnson  v. 
St.  Paul,  etc.,  Ry.  Co.,  43  Minn.  53,  44  N.  W.  884.  41  Am.  & 
Eng.  R.  Cas.  293;  Bryce  v.  Chicago,  etc.,  Ry.  Co.,  10 J 
Iowa,  665,  72  N.  W.  780,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  832; 
Whipple  V.  New  York,  etc.,  R.  R.  Co..  19  R.  I.  587,  35  Atl. 
305,  5  Am.  &  Eng.  R.  Cas.  517,  61  Am.  St.  Rep.  796. 

Two  other  questions  are  presented  in  the  case,  one  of 
which  is  the  refusal  of  the  court  to  strike  out  an  answer  to  a 
question  because  it  was  not  responsive.  While  the  court  in 
terms  did  not  strike  the  answer,  it  subsequently  told  the  jury 
that  they  could  not  consider  evidence  of  that  character,  and 
this  we  think  was  sufficient.  The  other  was  an  instruction 
requested  by  appellant  which  was  modified  by  the  court. 
The  instruction,  as  given,  stated  the  law  correctly.  The 
modification  was  stated  as  an  exception  to  the  general  rule 
which  was  being  defined.  It  did  not  come  within  the  issues 
of  the  case,  the  court  did  not  intend  to  apply  it  to  the  case, 
and  the  jury  must  have  so  understood  it.  The  respondent 
did  not  claim  recovery  by  reason  of  the  exception,  and  at 
most  it  was  harmless. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        599 

McDannald  v,  Washi]3gto^,  etc.,  Ry.  Co 

We  do,  however,  think  the  verdict  was  excessive  in  propor- 
tion to  the  injury.  No  bones  were  broken,  and  at  the  time  of 
the  trial  there  were  no  marks  or  disfigurements  upon  the  person 
of  respondent,  and  evidence  of  any  permanent  impairment  of 
the  respondent  was  very  slight.  At  the  time  he  was  injured 
he  went  upon  his  train  with  assistance,  did  some  work  on  the 
way  in,  road  from  his  train  home  in  a  buggy,  and  was  in  bed 
for  about  six  days  thereafter.  The  doctor  who  examined  him 
by  the  aid  of  an  X  ray  at  the  time  of  the  trial  could  find  no 
evidence  of  physical  injury,  and  the  whole  injury  at  the 
time  of  the  trial  appeared  to  be  to  his  nervous  system,  which 
might  or  might  not  remain  permanently.  It  is  true  that  for 
several  months  after  the  injury  be  was  incapacitated  for  work 
more  or  less,  and  it  is  no  doubt  true  that  he  suffered  much 
pain.  Counsel  for  respondent  makes  a  strong  argument 
against  this  court's  reducing  the  amount,  and  several  cases 
are  cited  where  we  have  in  effect  said  it  is  only  in  cases 
where  the  verdict  is  clearly  in  excess  of  any  just  measure  to 
such  an  extent  that  it  shows  passion  and  prejudice  on  the 
part  of  the  jury  that  a  verdict  will  be  set  aside.  It  is  true, 
also,  that  the  jury  and  the  court  below  have  advantages  in 
judging  of  damages  which  we  do  not  have.  But  it  seems  to 
us  that  a  verdict  for  Sio.ooo,  in  a  case  where  the  injuries  are 
so  obscure  as  they  are  in  this  case,  is  clearly  in  excess  of  the 
just  measure.  In  addition  to  this,  the  trial  court,  in  passing 
upon  a  motion  for  new  trial  upon  this  ground,  said:  '4  feel 
somewhat  inclined  to  sustain  the  defendant's  motion  to  set 
aside  the  verdict  as  excessive,  and  grant  a  new  trial,  unless 
the  plaintiff  remit  the  damages  av  arded  in-  excess  of  $6,ooo. 
Should  I  require  the  plaintiff  to  file  a  remitter  in  this  excess 
as  a  condition  for  overruling  the  motion,  and  he  should  de- 
cline to  do  so,  he  could  not  appeal  from  my  action  without 
going  through  a  new  trial.  If  he  could  have  m^  action  re- 
viewed by  the  Supreme  Court  without  doing  this,  I  should 
feel  more  inclined  to  take  this  course.  Should  I  err  in  requir- 
ing this,  or  in  granting  a  new  trial,  it  would  entail  much  more 
trouble  and  expense  on  the  parties  than  if  I  should  err  in 
overruling  the  motion  for  a  new  trial;  and,  besides,  if  the 
Supreme  Court  should  conclude  that  I  had  erred  in  this  and 
in  no  other  respect,  it  may  itself  require  the  plaintiff  to  remit 
a  part  of  his  verdict  and  judgment,  or,  if  he  declines,  reverse 
and  order  a  new  trial.  Partially  for  these  reasons,  and  while 
I  have  some  misgiving  on  this  point  as  to  the  damage  being 
excessive,  I  deem  it  the  better  course — the  course  that  will 
best  conserve  the  rights  of  both  parties — that  will  present 
the  question  for  consideration  of  the  Supreme  Court,  without 
jeopardizing  the  rights  of  either  party,  to  deny  the  motion." 

The  trial  judge,  who  heard  the  evidence,  saw  the  witnesses, 
and  was  in  a  position  equal  with  the  jury  to  judge  of  the  dam- 
ages, was  not  satisfied  that  the  amount  of  the  verdict  was 
not  excessive.     He  was  inclined  to  reduce  the  amount  to 
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$6,ooo.  He  did  not  do  so,  because,  as  he  says,  he  had  some 
misgivings  as  to  the  amount  being  excessive,  and  because  this 
court  would  do  so  if  we  concluded  he  had  erred  in  denying 
the  motion  on  that  ground.  These  statements  of  the  trial 
court,  taken  in  connection  with  our  own  views  from  a  reading 
of  the  evidence,  convince  us  that  the  verdict  is  excessive,  and 
that  $6,ooo  is  a  large  measure  for  the  damages  proven.  The 
respondent  will,  therefore,  be  required  to  remit  $4,000  from 
the  amount  of  the  judgment  in  the  case  within  30  days  from 
the  date  of  the  filing  of  this  opinion ;  whereupon  the  judg- 
ment will  be  affirmed.  Otherwise  the  judgment  will  be  re- 
versed, and  a  new  trial  ordered.  Appellant  to  recover  costs 
on  this  appeal  in  either  event. 

FULLERTON,  C.  J.,  and  ANDERS  and  DUNBAR,  JJ., 
concur. 

Barksdale  v,  Charleston  &  W.  C.  Ry.  Co. 

{Supreme  Couri  0/ South  Carolina,  April  28 y  igoj,) 

[44  S.  E.  Rep.  743.] 

Injury  to  Conductor-r-Contrlbutory   Negligence— Inspection   of  Cars. 
It  is  not  the  duty  of  a  railroad  conductor  to  examine  the  cars  turned 
over  to  him  before  taking  them  out  on  a  train,  where  a  car  inspector  is 
employed  at  the  station  by  the  railroad  company. 

Same— Same — Same. 

Const,  art.  9,  §  15,  providing  that  knowledge  of  defects  in  machinery 
shall  be  no  defense  in  an  action  for  injuries  caused  thereby,  except  as 
to  conductors  in  charge  of  unsafe  cars  voluntarily  operated  by  them,  a 
conductor  is  not  bai;2'ed  of  his  right  to  recover  for  injuries  arising  from 
defective  cars,  unless  he  would  have  regarded  them  as  dangerous  or 
unsafe  if  he  had  exercised  ordinary  prudence. 

Same— Same — Use  of  Defective  Cars. 

It  is  tbe  duty  of  a  freight  conductor,  after  starting  with  a  car  and 
discovering  defects  in  it,  to  exercise  his  best  judgment  as  to  whether 
he  should  carry  it  in  his  train  or  not. 

Gary,  A.  J.,  and  Jones,  J.,  dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court  of  Laurens 
County;  Watts,  Judge. 

Action  by  Walter  E.  Barksdale  against  the  Charleston  & 
Western  Carolina  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

S.  J.  Simpson  and  Simpson  &  Cooper,  for  appellant. 
N.  B.  Dial  for  respondent. 

WOODS,  J.  The  plaintiff  in  this  action  claims  damages 
against  the  defendant,  alleging  that  the  defendant  delivered 
to  him,  as  one  of  its  freight  conductors,  for  transportation 
from  Augusta,  Ga.,  to  Greenwood,  S.  C,  a  car  old,  worn  out, 
and  with  flat  wheels,  and  negligently  loaded  by  defendant 
with  lumber  in  an  insecure  and  unsafe  manner,  with  only 
two  standards  on  each  side,  and  with  improper  appliances 
and  equipments;  that,  by  reason  of  the  defective  cars  and 
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appliances  and  improper  loading,  the  lumber  became  loose 
and  disarranged,  and  was  about  to  derail. the  train  to  which 
the  car  was  attached,  and  cause  a  wreck ;  that,  the  train  be- 
ing without  a  bell  cord  or  signal,  or  means  by  which  he  could 
stop  it,  plaintiff  undertook  to  arrange  the  lumber  so  as  to 
prevent  disaster,  and  to  save  the  lives  of  the  railroad's  em- 
ployees and  its  property,  and  while  so  engaged  the  lumber 
was  thrown  against  him,  by  reason  of  which  he  suffered  great 
bodily  injury.  There  were  other  allegations,  not  essential  to 
the  decision  of  the  case  as  now  presented.  The  defendant 
denied  negligence  on  its  part,  charging  the  plaintiff's  injury 
was  caused  by  his  own  negligence,  and  further  alleged  that, 
if  the  injury  was  caused  by  any  negligence  of  defendant, 
plaintiff  contributed  to  it,  and  so  could  not  recover.  At  the 
<:lose  of  plaintiff's  case,  defendant  moved  for  a  nonsuit, 
^* First,  on  the  ground  that  it  appears  clearly  from  the  testi- 
mony that  whatever  defects  there  were  in  the  car  in  this  load- 
ing were  well  known  to  the  plaintiff;  second,  that  the  facts 
which  have  appeared  here  from  the  testimony  of  plaintiff, 
to  my  mind,  show  beyond  a  question  that  the  plaintiff,  even  if 
the  defendant  was  guilty  of  negligence,  was  himself  guilty  of 
contributory  negligence,  and  therefore  he  cannot  recover; 
third,  that  he  had  such  knowledge  of  these  defects." 

The  plaintiff  had  testified,  in  substance,  that  he  did  not  ex- 
amine the  car  before  he  left  Augusta,  it  not  being  his  dut3r  to 
do  so,  because  at  that  point  the  company  had  car  inspectors; 
that  be  knew  nothing  of  defects  until  after  leaving  Augusta, 
but  carried  the  car  several  stations  after  he  discovered  them, 
thinking  the  trouble  not  serious  enough  to  warrant  him  in 
-dropping  the  car.  The  plaintiff  further  said  it  would  have 
been  a  great  deal  safer  if  he  had  stopped  trying  to  arrange  the 
lumber  when  he  saw  it  would  not  strike  a  car  on  the  siding 
which  the  train  was  then  passing,  and  that,  if  he  had  not  con- 
tinued in  this,  he  thought  the  accident  would  not  have  oc- 
curred. It  is  on  this  testimony,  as  we  understand,  the 
motion  for  a  nonsuit  was  based.  If  the  defendant  did  not 
usually  require  its  freight  conductors  at  Augusta  to  examine 
the  cars,  but  imposed  that  duty  on  another  officer,  then  it  is 
manifest  the  plaintiff  could  not  be  charged  with  negligence 
ior  failing  to  examine  and  ascertain  the  defects  before  taking 
the  car,  and  the  nonsuit  could  not  be  gtranted  on  that  ground. 

Nor  do  we  think  the  motion  should  have  been  granted  on 
the  ground  that  plaintiff  failed  to  cut  out  and  leave  it  at  a  sid- 
ing after  he  discovered  the  defects.  The  Constitution  pro- 
vides (article  9.  §  is):  "Knowledge  of  any  employee  injured 
of  the  defective  or  unsafe  character  or  condition  of  any 
machinery,  ways  or  appliances,  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  except  as  to  conductors  or 
engineers  in  charge  of  dangerous  or*  unsafe  cars  or  engines 
voluntarily  operated  by  them."  It  will  be  observed  that  in 
the  first  line  of  this  section  the  terms  used  are  "defective    or 
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unsafe/' while,  in  the  exception  made  as  to  conductors  and 
engineers,  they  are  ''dangerous  or  unsafe.'*  A  conductor, 
therefore,  is  not  precluded  from  recovering  for  an  injury- 
arising  from  voluntarily  operating  a  defective  car,  unless  it  is 
so  defective  as  to  be  dangerous  or  unsafe.  This  exception  in 
the  Constitution,  we  think,  did  not  in  any  way  change  the 
limitation  before  existing  upon  the  right  of  recovery  of  con- 
ductors and  engineers  for  injuries  arising  from  defects  in  en- 
gines and  cars  known  to  them.  It  was  not  the  law  before  the 
adoption  of  the  Constitution,  and  it  was  not  made  the  law^  by 
th^  clause  above  quoted,  that  an  engineer  or  conductor  car- 
ries forward  his  train  at  his  peril,  on  the  discovery  after  he 
has  started  on  his  trip  of  any  defect  in  his  engine  or  cars 
which  could  possibly  produce  injury.  Even  slight  defects 
under  unforeseen  conditions  may  produce  disaster,  but  they 
could  not  for  that  reason  be  judicially  declared  sufficient  to 
make  the  car  or  engine  unsafe  or  dangerous.  To  defeat  the 
claim  of  a  conductor  or  engineer  for  injury  in  cases  of  this 
character,  the  knowledge  must  be  of  defects  which  the  con- 
ductor or  engineer  believed  to  be  dangerous  or  unsafe,  or 
which  he  ought  to  have  regarded  dangerous  or  unsafe,  in  the 
exercise  of  ordinary  prudence  and  reason.  Any  other  view 
would  not  only  be  straining  the  meaning  of  words,  but  would 
be  unreasonable,  and  result  in  an  intolerable  hardship  both 
to  the  public  and  those  charged  with  the  conduct  of  railroads^ 
for  it  would  require  an  engineer  or  conductor,  upon  discovery 
of  any  slight  defect  of  machinery,  to  stop  his  train  or  proceed 
at  his  peril,  i  Shearman  &  Redfield  on  Negligence,  §§  2ii, 
214;  Lasure  V.  Mfg.  Co.,  18  S.  C.  280;  Snow  v.  R.  Co.,  8 
Allen,  441,  85  Am.  Dec.  720;  Parker  v.  R.  Co.,  48  S.  C.  384, 
26  S.  E.  669,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  731;  Bussey  v.  R. 
Co.,  52  S.  C.  443,  30  S  E.  477,  II  Am.  &  Eng.  R.  Cas.,  N* 
S.,  474;  Bodie  v.  R.  Co.,  61  S.  C.  478,  39  S.  E.  715,  22  Am. 
&  Eng.  R.  Cas.,  N.  S.,  818.  The  true  rule  is  well  stated  in 
Hurst  V.  R.  Co.,  163  Mo.  309,  63  S.  W.  695,  85  Am.  St.  Rep. 
539,  21  Am.  &Eng.  R.  Cas.,  N.  S.,  899.  *'When  an  employee 
has  full  knowledge  of  the  risks  of  his  situation,  and  accepts 
them,  he  assumes  such  risks  as  are  incident  to  their  discharge, 
and,  if  subsequently  injured  by  such  risks,  he  will  not  be 
entitled  to  recover  damages  for  injuries  sustained  in  conse- 
quence thereof,  against  his  master,  unless  'it  was  not  so  dan- 
gerous as  to  threaten  immediate  injury,  or  if  he  might  haye 
reasonably  supposed  that  he  could  safely  work  about  it  by 
the  use  of  care  and  caution.'"  It  was  therefore  a  question 
for  the  jury  to  determine  whether  the  defects  in  the  car  which 
the  plaintiff  says  he  discovered  after  he  started  on  his  trip 
were  such  that  he  regarded  the  car  dangerous  or  unsafe,  or 
such  that  he  ought  to  have  so  regarded  it  in  the  exercise  of 
ordinary  prudence  and  judgment.  If  the  defects  were  of  this 
character,  and  the  plaintiff  was  in  charge  of  the  car,  and  could 
have  dropped  it  before  the  accident,  he  could   not  recover. 
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The  presiding  judge  could  not  determine  this  inquiry,  and  the 
motion  for  nonsuit  was  properly  refused. 

It  is  unnecessary  to  discuss  any  duty  of  the  plaintiff  as  con- 
ductor to  look  out  for  and  discover  the  alleged  defects  in  the 
car  after  it  left  Augusta,  for  the  plaintiff  testified  he  actually 
did  discover  them  before  the  accident  occurred. 

It  follows,  from  the  views  expressed  in  considering  the 
motion  for  nonsuit,  that  the  exceptions  to  the  charge  covered 
by  the  second  and  fifth  grounds  of  appeal,  and  the  third 
ground  of  appeal  down  to  and  including  subdivision  ''b,*' 
must  be  overruled. 

The  presiding  judge  instructed  the  jury:  **If  it  was  the  duty 
of  the  conductor  to  make  up  his  train  in  the  city  of  Augusta, 
and  see  that  everything  was  in  good  order  and  that  the  cars 
were  properly  loaded,  and  if  plaintiff  in  this  case  was  the  con- 
ductor, and  it  was  his  duty,  in  the  city  of  Augusta,  to  see  that 
everything  was  in  good  shape  (in  good  order)  when  he  left 
there;  if  he  had  knowledge  of  the  fact  that  the  cars  were  un- 
safe and  unsuitable  and  dangerous — if  he  had  knowledge  of 
that  fact,  and  moved  those  cars,  then  he  assumed  the  duties 
incident  to  his  office,  being  conductor,  and  he  cannot  recover. 
But  if  the  duty  was  imposed  upon  the  railroad  authorities,  and 
such  authorities  loaded  that  car  and  turned  it  over  to  him, 
and  it  was  not  his  duty  to  investigate  as  to  whether  everything 
was  safe  and  suitable  and  in  good  order  (the  train  which  was 
turned  over  to  him  in  the  city  of  Augusta  loaded  by  the  offi- 
cials there),  then  the  conductor  had  a  right  to  assume  that 
safe  and  suitable  appliances  had  been  furnished,  that  the  car 
turned  over  to  him  was  properly  loaded,  and  that  the  machin- 
ery to  run  it  was  safe,  and  that  the  appliances  were  safe  and 
suitable."  This  was  all  appellant  could  ask  as  to  the  plain- 
tiff's duty  before  leaving  Augusta,  but  it  does  not  cover  his 
duty  after  the  discovery  of  defects  on  the  journey.  The  por- 
tion of  the  charge  quoted  would,  I  think,  convey  the  impres- 
sion to  the  jury  that  the  plaintiff  might  continue  to  assume 
the  car  was  not  dangerous  even  after  he  had  discovered  on  his 
journey  the  alleged  defects,  and  it  negatives  the  idea  that  he 
owed  any  duty  co  exercise  judgment  or  discretion  as  to  whether 
he  should  undertake  to  carry  the  car  on  after  he  knew  of  the 
defects.  But  it  is  argued  that  this  erroneous  impression  made 
on  the  minds  of  the  jury  was  removed  by  the  general  instruc- 
tions given  on  the  subject  of  contributory  negligence,  which 
were  quite  free  from  objection,  and  by  the  defendant's  second 
request,  which  was  given  to  the  jury  in  the  following  words: 
*** If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
Barksdale,  knew  of  the  defects  alleged  to  be  in  the  lumber 
car — the  train  he  was  operating — and  the  manner  in  which 
the  lumber  referred  to  in  the  complaint  was  loaded,  and  vol- 
untarily operated  the  same,  and  took  the  risks  of  injury 
therefrom,  then  he  cannot  recover.'  I  charge  you  that, 
taken  in  connection  with  what  I  have  heretofore  said  to  you 
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along  that  line."  As  has  been  remarked,  what  had  been  be- 
fore said  on  this  point  had,  by  implication,  negatived  the 
idea  that  there  was  any  duty  of  the  plaintifi  to  cease  to  oper- 
ate dangerous  machinery,  if  he  had  discovered  the  danger 
after  leaving  Augusta.  The  general  statement  made  in  this 
respect,  standing  alone,  might  be  construed  to  cover  the 
duty  of  the  plaintifi  in  this  regard  both  before  he  had  com- 
menced his  trip  and  while  he  was  on  his  journey,  for  it  might 
refer  to  one  as  well  as  the  other;  but,  when  it  is  remembered 
that  the  presiding  judge  had  before  practically  excluded  from 
the  jury  the  consideration  of  any  duty  of  the  plaintifi  to 
abandon  a  car  discovered  on  the  trip  to  be  dangerous,  I  think 
the  jury  must  reasonably  have  supposed  he  intended  this 
statement  also  to  refer  only  to  any  discovery  of  defects  made 
before  leaving  Augusta.  This  conviction  is  much  strength- 
ened when  we  observe  the  presiding  judge  expressly  says  this 
instruction  is  given  in  connection  with  a  portion  of  the  charge 
which  certainly  tended  to  lead  the  jury  to  think  they  were  to 
consider  only  such  knowledge  of  defects  as  plaintifi  had  before 
leaving  Augusta.  The  general  statement  of  the  law  of  con- 
tributory negligence  could  not  cure  the  error,  because  it  con- 
sisted in  using  language  tending  to  produce  the  impression  on 
the  minds  of  the  jury  that  this  general  law  did  not  require  the 
plaintifi  to  abandon  a  dangerous  car  unless  he  had  discovered 
its  defects  before  it  was  turned  over  to  him.  I  do  not  lose 
sight  of  the  fact  that  the  defense  of  assumption  of  risk  was  not 
pleaded  by  defendant,  nor  of  the  distinction  between  that  de- 
fense and  contributory  negligence.  In  Bodie  v.  Ry.  Co.,  6i 
S.  C.  478,  39  S.  E.  715,  II  Am.  &  Eng.  R.  Cas.,  N.  S.,  474, 
Associate  Justice  Jones  remarks:  "The  doctrine  of  assump- 
tion of  risk  by  the  employee  is  distinct  from  the  doctrine  of 
contributoiy  negligence,  although  there  may  arise  a  certain 
condition  of  facts  capable  of  supporting  either  inference." 
This  is  followed  by  as  clear  a  distinction  between  the  two  de- 
fenses as  the  nature  of  the  subject  will  allow,  concluding 
with  this  statement:  "When,  therefore,  a  case  arises  in  which 
it  is  shown  (upon  proper  pleadings)  that  the  employee  has 
assumed  the  risk  from  which  the  injury  arose,  or,  what  is  the 
same  thing  in  effect,  has  waived  his  right  to  hold  the  em- 
ployer responsible  for  the  risk,  the  employee's  action  is  de- 
feated because  of  his  agreement,  and  not  because  of  negligence. 
*  Contributory  negligence,*  on  the  other  hand,  rests  in  the 
law  of  torts,  as  appljed  to  negligence;  and,  when  such  defense 
is  established,  the  plaintifi's  action  is  defeated,  not  because 
of  any  agreement,  express  or  implied,  but  because  his  own 
misconduct  was  a  proximate  cause  of  the  injury.'*  The  de- 
fense of  assumption  of  risk  and  contributory  negligence  are 
so  similar  that  they  may  fade  into  each  other.  The  broad 
line  of  the  difference  is  to  be  kept  in  view,  but  refined  dis- 
tinctions between  them  do  not  advance  the  administration 
of  the  law.     Nearly  every  case  of  contributory  negligence  on 
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the  part  of  an  employee  involves,  in  a  general  sense,  some 
assumption  of  risk,  because,  in  order  to  be  guilty  of  contrib- 
utory negligence,  there  must  be  the  risk  of  apparent  danger. 
When  a  servant  risks  this  danger  in  the  discharge  of  duty  im- 
posed on  him  in  the  course  of  usual  duty,  this  would  be,  in 
an  exact  sense,  a  case  of  assumption  of  risk.  But  if  he  im- 
properly risks  the  danger,  which  becomes  the  proximate  cause 
of  the  injury,  in  doing  that  which  is  not  imposed  on  him  in 
the  course  of  his  usual  duty,  it  would  be  contributory  negli- 
gence. Erskine  v.  Beet  Sugar  Co.  (C.  C.)  71  Fed.  270;  Baird 
V.  Ry.  Co.,  61  Iowa,  361,  13  N.  W.  731,  16  N.  W.  207,  8  Am.  & 
Eng.  R.  Cas.  128;  Kilroy  v.  Foss,  161  Mass.  138.  36  N.  E. 
746;  Le  Bahn  v.  R.  Co.,  80  Hun,  116,  30  N.  Y.  Supp.  7;  So, 
Pacific  Co.  v.  Pool,  160  U.  S.  438,  16  Sup.  Ct.  338,  40  L.  Ed, 
485.  It  is  to  be  observed  in  the  case  now  under  considera-* 
tion  that  the  conductor  had  complete  control  of  the  train. 
The  evidence  on  this  point  was  to  the  efiect  that,  so  far  from 
the  company  imposing  upon  him  any  duty  to  carry  with  his 
train  a  dangerous  or  unsafe  car,  he  was  directed  by  the  com- 
pany to  cut  out  any  car  he  regarded  in  that  condition.  Under 
these  circumstances,  the  vital  inquiry  is  whether  he  was  guilty 
of  contributory  negligence  in  carrying  forward  the  car,  after 
he  discovered  the  defects,  of  his  own  will,  without  any  obliga- 
tion being  imposed  upon  him  by  the  company  to  do  so.  If 
he  did  this  without  good  reason,  it  would  not  be  the  assump- 
tion of  a  risk  imposed  in  course  of  his  employment,  but  care- 
lessness and  misconduct  on  his  part  in  voluntarily  carrying 
with  the  train  a  defective  car.  For  this  reason,  I  venture  to 
think  the  defense  of  contributory  negligence  was  the  appro-* 
priate  one  under  which  this  issue  should  have  been  submitted 
to  the  jury.  As  we  have  seen,  if  the  plaintiff  discovered  de-* 
fects  in  the  car  after  he  had  started  on  his  trip,  and  they  were 
such  as  to  induce  the  belief  in  his  mind  that  the  car  was 
dangerous  or  unsafe,  or  if  they  would  have  made  the  car 
appear  unsafe  or  dangerous  to  a  man  of  ordinary  prudence 
and  reason  in  like  situation,  and  if  the  plaintiff  was  in 
charge  of  the  train,  and  had  the  opportunity  to  drop  the  car 
before  the  accident,  he  would  then  be  operating  a  dangerous 
or  unsafe  car  in  his  own  charge;  and  if  there  was  a  voluntary 
operation  by  him  of  a  dangerous  or  unsafe  car,  producing  the 
injury,  or  contributing  to  it  as  a  proximate  cause,  without 
which  it  would  not  have  occurred,  the  plaintiff  could  not  re- 
cover. The  portions  of  the  charge  above  quoted  should,  in 
my  opinion,  have  been  accompanied  by  a  statement  of  this 
principle  of  law.  The  fourth  exception  and  subdivisions  ''c'* 
and  'M''  of  the  third  exception  cover  this  error,  and  I  think 
they  should  be  sustained,  and  a  new  trial  ordered. 

POPE,  C.  J.,  concurs. 

GARY,  A.  J.  (dissenting  on  one  point).     The  assignments 
of  error  which,  in  the  opinion  of  Mr.  Justice  Woods,  should 
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be  sustained,  are  subdivisions  ''c''  and  ^^d"  of  the  third  excep- 
tion, and  the  fourth  exception.     They  are  as  follows: 

''Because  the  presiding  judge  erred  in  charging  the  jury  as 
follows:  'If  it  was  a  rule  of  the  company  for  the  cars  to  be 
made  up  by  the  train  master  in  the  city  of  Augusta,  and 
turned  over  to  the  conductor  who  was  to  take  them  out  of  the 
city  of  Augusta,  and  that  conductor  had  nothing  to  do  with 
the  noaking  up  of  the  train  there,  then  the  conductor  of  the 
train  had  a  right  to  assume  that  suitable  and  safe  appliances 
had  been  furnished  him,  and  that  the  cars  had  been  properly 
loaded  when  he  took  charge  of  them.  If  it  was  the  duty  of 
the  conductor  to  make  up  his  train  in  the  city  of  Augusta, 
and  see  that  everything  was  in  order  and  that  the  cars  were 
properly  loaded,  and  if  the  plaintiff  in  this  case  was  the  con- 
ductor, and  if  it  was  his  duty,  in  the  city  of  Augusta,  to  see. 
that  everything  was  in  good  shape  (in  good  order)  when  he 
left  there ;  if  he  had  knowledge  of  the  fact  that  the  cars  were 
unsafe  and  unsuitable  and  dangerous— if  he  had  knowledge  of 
that  fact,  and  moved  those  cars,  then  he  assumed  the  duties 
incident  to  his  office,  being  conductor,  and  be  cannot  recover. 
But  if  the  duty  was  imposed  upon  the  railroad  authorities, 
and  such  authorities  loaded  that  car  and  turned  it  over  to 
him,  and  it  was  not  his  duty  to  investigate  as  to  whether 
everything  was  safe  and  suitable  and  in  good  order — the  train 
which  was  turned  over  to  him  in  the  city  of  Augusta,  loaded 
by  the  officials  there — then  the  conductor  had  a  right  to  as- 
sume that  safe  and  suitable  appliances  had  been  furnished, 
that  the  car  turned  over  to  him  was  properly  loaded,  and  that 
the  machinery  to  run  it  was  safe,  and  that  the  appliances 
were  safe  and  suitable.'  The  error — (c)  being  the  burden  of 
defendant's  defense — was,  whatever  may  have  been  the  obli- 
gations of  the  plaintiff  in  relation  to  taking  the  train  out  from 
the  city  of  Augusta,  he  was  bound  to  know,  as  conductor, 
and  did  know  very  soon  after  he  started  from  Augusta,  of  the 
defects  complained  of,  and  because  of  such  knowledge,  and 
because  of  his  conduct  with  reference  to  such  alleged  defects 
after  knowledge  of  them,  he  was  not  entitled  to  recover;  and 
the  portion  of  the  charge  here  complained  of  ignores  the 
question  of  the  existence  of  any  defects  after  leaving  the  city 
of  Augusta,  and  the  obligation  of  the  plaintiff  with  reference 
thereto,  and  it  was  therefore  erroneous  and  greatly  prejudicial 
to  the  defendant,  (d)  The  charge,  in  effect,  charged  the  jury 
that  if  it  was  not  the  duty  of  the  plaintiff,  as  conductor,  to  see 
that  the  cars  were  safe  and  properly  loaded  when  he  left 
Augusta,  no  duty  in  this  regard  was  afterwards  placed  upon 
him,  and  during  the  entire  trip  he  might  assume  such  cars 
and  such  loading  continued  to  be  safe  and  proper. 

"(4)  Because  the  presiding  judge,  while  instructing  the  jury 
as  to  the  law  in  relation  to  the  knowledge  of  employees  of  de- 
fects in  machinery  committed  to  them,  erred  in  charging  as 
follows:  'If  the  conductor  here  was  injured,    and   if  he  had 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        607 

Barksdale  v,  Charleston,  etc.,  Ry.  Co 

knowledge  of  any  defect  or  unsafe  character  or  condition, 
machinery,  ways,  and  appliances,  and  if  he  knew  that  the  train 
of  cars  or  anything  appertaining  to  it  was  dangerous,  and  he 
voluntarily  took  charge  of  that  traiil,  then  he  assumed  the 
risks  incident  to  his  position,  and  he  cannot  recover.'  The 
error  being  in  instructing  the  jury,  in  effect,  that  a  conductor 
would  be  prevented  from  recovering  if,  having  such  knowl- 
edge, he  voluntarily  took  charge  of  the  defective  train,  and, 
inferentially,  that  such  knowledge  acquired  after  beginning 
to  operate  such  train,  however  long  before  the  accident,  would 
have  no  such  effect  in  preventing  a  recovery." 

His  honor  the  presiding  judge  charged  the  following  re- 
quests presented  by  the  defendant : 

**  *(i)  If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
Barksdale,  knew  of  the  defects  alleged  to  be  in  the  lumber  car 
— the  train  he  was  operating,  and  the  manner  in  which  the 
lumber  referred  to  in  the  complaint  was  loaded — and  volun- 
tarily operated  the  same  and  took  risks  of  injury  therefrom, 
then  he  cannot  recover.  *  I  charge  you  that,  taken  in  connec- 
tion with  what  I  have  heretofore  said  to  you  along  that  line. 

"  '(2)  If  the  jury  believe  from  the  evidence  that  the  injury 
of  the  plaintiff  was  caused  by  his  own  negligence,  and  not  by 
the  negligence  of  the  railway  company,  then  they  must  find  for 
the  defendant  railway  company.  *  I  have  already  charged  you 
that,  and  I  recharge  it  to  you,  as  good  law. 

**  '(3)  If  the  jury  believe  from  the  evidence  that  the  injury 
of  the  plaintiff,  Barksdale,  was  directly  caused  both  by  the 
negligence  of  the  railroad  company  and  the  negligence  of  the 
plaintiff,  Barksdale,  then  the  plaintiff  cannot  recover,  and 
the  verdict  must  be  for  the  defendant  railway  company.*  I 
have  already  charged  you  that,  and  I  recharge  it  to  you." 

His  honor  concludes  his  charge  as  follows:  ''Now,  gentle- 
men, if,  in  your  opinion,  the  plaintiff  here  was  injured  by 
negligence  and  carelessness  of  the  railway  company,  and  he 
did  not  contribute  to  his  own  injury,  and  the  carelessness  and 
negligence  of  the  railway  company  was  the  direct  and  proxi- 
mate cause  of  his  injury,  then  your  verdict  will  be  for  him, 
in  such  sum  as  you  think  he  has  sustained,  proportionate  to 
the  injury  sustained  by  him.  If  you  believe  the  plaintiff  was 
injured,  and  that  injury  was  brought  about  by  his  own  care- 
lessness and  negligence,  then  your  verdict  will  be  for  the  de- 
fendant. Or  if  you  believe  the  railway  company  was  negligent, 
and  that  negligence  was  the  direct  and  proximate  cause  of  the 
injury  of  the  plaintiff,  and  the  plaintiff  was  also  negligent, 
and  his  negligence  contributed  as  a  direct  and  proximate 
cause  of  the  injury,  and  the  injury  sustained  by  him.  if  any 
were  sustained  by  him,  was  an  admixture  of  negligence  of 
the  railway  company  and  the  plaintiff  himself,  then  your  ver- 
dict will  be  for  the  defendant."  The  charge  of  the  circuit 
judge  must  be  viewed  in  two  lights — first,  as  charging  the  law 
generally  that  was  applicable  to  the  case ;  and,   second,  as 
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charging  specifically  upon  the  questions  presented  by    the 
requests.     Furthermore,  the  entire  charge  must  be  considered 
in  determining  whether  any  particular  portion  thereof  was 
erroneous.     After  quoting  that  portion  of  the  charge  set  out 
in  the  third  exception,  commencing   with   the  words,   **If  it 
was  the  duty  of  the  conductor,"  Mr.  Justice  Woods  uses  this 
language :  ''This  was  all  appellant  could  ask  as  to  the  plaintiff's 
duty  before  leaving  Augusta,   but  it  does  not  cover  his  duty 
after  the  discovery  of  defects  on  the  journey.     The  portion  of 
the  charge  quoted  would,  I  think,  convey  the  impression  to 
the  jury  that  the  plaintiff  might  continue  to  assume  the  car 
was  not  dangerous  after  he  had  discovered  on  his  journey 
that  he  owed  any  duty  to  exercise  judgment  or  discretion  as. 
to  whether  he  should  undertake  to  carry  the  car  on  after  he 
knew  of  the  defects.'*     Conceding  that  his  portion  of  the 
charge,  standing  alone,  would  convey   the  impression  men- 
tioned by  Mr.  Justice  Woods,  and  that  it  should   have  been 
accompanied  by  a  statement  of  the  principles  announced  in 
his  opinion,  let  us  see  if  the  principles  were  elsewhere  charged. 
The  defendant's  first  request  was:    "If  the  jury  believe  from 
the  evidence  that  the  plaintiff,  Barksdale,  knew  of  the  defects, 
alleged  to  be  in  the  lumber  car — the  train  he  was  operating^ 
— and  the  manner  in  which  the  lumber  referred  to  in  the  com- 
plaint was  loaded,  and  voluntarily  operated  the  same  and 
took  the  risks  of  injury  therefrom,  then  he  cannot  recover." 
The  presiding  judge  said:  ''I  charge  you  that,   taken  in  con- 
nection with  what  I  have  heretofore  said  to  you  along  that 
line."     Mr.  Justice  Woods,  in  considering  the  exception  as- 
signing error  in  the  charge,  holds  that  it  was  not  erroneous, 
and  we  concur  with  him  in  this  conclusion.     If,  then,  there 
was  no  error  in  the  manner  in  which  the  request  was  charged^ 
we  fail  to  see  how  the  jury  could  have  been  misled  into  sup- 
posing that  the  plaintiff  could  recover  if  he  knew  of  the  de- 
fects and  voluntarily  operated  the  train.     When  that  portion 
of  the  charge  set  out  in  the  exception   is  considered  in  con- 
nection with  the  whole  charge,  and  with  the  request  which 
was  specifically  charged,  it  could  not  have  misled  the  jury. 

The  court  being  equally  divided  upon  the  matter  discussed 
above,  the  judgment  of  the  circuit  court  must  stand  affirmed, 
under  the  Constitution. 

JONES,  J.    I  concur  in  the  view  of  Mr.   Justice  Gary,  that 
the  judgment  of  the  circuit  court  should  be  affirmed.     As. 
shown  in  the  case  of  Bodie  v.  R.  Co.,  6i  S.  C.  478,  39  S.  E. 
715,  the  defenses  of  ''assumption  of  risk"  and  ''contributory 
negligence"  are   distinct.     Being  affirmative  defenses,  they 
must  be  pleaded,  to  be  available.     13  Ency.  PL    &  Pr.  914. 
The  defendant  not  having  pleaded  assumption  of  risk,  it  did 
not  have  any  right  to  have  the  jury  instructed  with  reference 
to  such  matter.     In  so  far,  therefore,  as  the  circuit  court  un- 
dertook to  instruct  the  jury  in  that  regard,  the  appellant  re- 
ceived favor,  and  not  prejudice,  and  cannot  complain  if  the- 
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court  failed  to  cover  every'  aspect  of  the  doctrine  of  assump- 
tion of  risk.     The  fact  that  a  servant  remains  in  the  master's 
service  after  knowledge  of  the  defective  or  unsafe  condition 
of  the  machinery  or  appliances  furnished  him  to  operate, 
bears  upon  the  defense  of  contributory   negligence  as  well  as 
upon  the  question  of  assumption    of  risk;  but  in  neither  case 
is  it  proper  to  instruct  the  jury,  as  matter  of  law,  that  a  serv- 
ant   cannot  recover  for  injuries  sustained  in  the  operation  of 
defective  or  unsafe  machinery  or  appliances  after  knowledge  of 
such  condition,  but  in  all  such  cases  it   must  be  left  to  the 
jury,  from  all  the  circumstances,  to  determine  the  proper  in- 
ference to  be  drawn  from  the  continuance    to  operate  after 
knowledge  of  the  defective  or  unsafe  condition.     The  charge 
of  which  the  complaint  is  made,  stated  correctly,   is  as  fol- 
lows:   '4f  it  was  the  duty  of  the  conductor  to  make  up  his 
train  in  the  city  of  Augusta,  and  see  that  everything  was  in 
good  order  and  that  the  cars  were  properly  loaded,   and   if 
plaintiff  in  this  case  was  the  conductor,  and   it  was  his  duty, 
in  the  city  of  Augusta,  to  see  that  everything  was  in   good 
shape  (in  good  order)  when  he  left  there;  if  he  had  knowl^ 
edge  of  the  fact  that  the  cars  were  unsafe  and  unsuitable  and 
dangerous — if  he  had  knowledge  of  that  fact,  and  moved  those 
cars,  then  he  assumed  the  duties  incident  to  his  office,  being 
conductor,  and  he  cannot  recover.     But  if  the  duty  was  im- 
posed upon  the  railroad   authorities,    and  such  authorities 
loaded  that  car  and  turned  it  over  to  him,  and  it  was  not  his. 
duty  to  investigate  as  to  whether  everything  was  safe  and 
suitable  and  in  good  order— the  train  which  was  turned  over 
to  him  in  the  city  of  Augusta,  loaded   by  the  officials  there — 
then  the  conductor  had  a  right  to  assume  that  safe  and  suit- 
able appliances  had  been  furnished,  that  the  car  turned  over 
to  him  was  properly  loaded,  and  that  the  machinery  to  run  it 
was  safe,  and  that  the  appliances  were  safe  and  suitable. 
Now,  under  the  Constitution   of  this  state,  a  conductor  of  a 
train  is  excepted  from  other  employees  of  the  railroad  com- 
pany.    If  the  conductor    here  was  injured,  and   if  he  had 
knowledge  of  any  defective  or  unsafe  character  or  condition  of 
the  machinery,  ways,  or  appliances,  and  if  he  knew  that  the 
train  of  cars,  or  anything    appertaining  to  it,   was  dangerous 
or  unsafe,  and  he  voluntarily  took  charge  of  that  train,  then 
he  assumed  the  risks  incident  to  his  position,  and  he  cannot 
recover.     If  the  cars  were  unsuitable,  and  the  appliances 
were  unsuitable  and  unsafe,  and  he  had  no  knowledge  of  the 
danger  he  was  running,  or  if  he  had  no  knowledge  of  the  fact 
that  they  were  unsuitable  or  unsafe — if  they  were  not  plain 
to  the  eye,  but  the  defects  were  hidden — then  he  would  be 
entitled  to  recover,  provided  you  think  he  was  injured  through 
the  carelessness  and  negligence  of  the  railroad,  and  he  didn't 
by  his  own  act  contribute  towards  his  injury.     The  defendant 
has  reouested  me  to  charge  you  the  following  proposition  of 
law:  *(i)  If  the  jury  believe  from  the  evidence  that  the  plain- 
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tifi,  Barksdale,  knew  of  the  defects  iailleged  to  be  in  the  lumber 
car— the  train  he  was  operating — and  the  manner  in  which 
the  lumber  referred  to  in  the  complaint  was  loaded,  and  vol- 
untarily operated  the  same,  and  took  the  risks  of  injury  there- 
from, then  he  cannot  recover. '  I  charge  you  that,  taken  in 
connection  with  what  I  have  heretofore  said  to  you  along  that 
line."  This  charge,  it  seems  to  me,  was  too  favorable  to  the 
appellant,  first,  in  submitting  to  the  jury  whether  plaintiff  had 
assumed  the  risk  in  continuing  to  operate  the  cars  after 
knowledge  of  their  unsafe  condition,  when  no  such  defense 
had  been  pleaded ;  and,  second,  in  so  far  as  the  charge  might 
be  construed  as  relating  to  the  plea  of  contributory  negli- 
gence, in  denying  plaintiff's  right  to  recover  if  he  voluntarily 
took  charge  of  the  train  and  operated  it  after  knowledge  that 
it  was  unsafe,  instead  of  leaving  it  to  the  jury  to  decide 
whether  such  facts,  under  the  circumstances,  warranted  a 
conclusion  that  the  plaintiff  thereby  proximately  contributed 
to  his  injury.  But  when  the  whole  charge  to  the  jury  is  con- 
sidered, and  especially  that  portion  relating  directly  to  the 
matter  of  contributory  negligence,  it  is  manifest  that  defend- 
ant's issue  of  contributory  negligence  was  fully,  fairly,  cor- 
rectly, and  explicitly  submitted  to  the  jury.  It  must  also  be 
observed  that  the  objection  urged  against  the  charge  relates 
to  a  mere  omission  to  charge  as  to  a  matter  not  brought  to 
the  attention  of  the  court  by  a  specific  request  to  charge  the 
matter  omitted. 

Therefore,  while  I  concur  in  the  views  of  ASSOCIATE 
JUSTICE  WOODS  that  the  motion  for  a  nonsuit  was  prop- 
erly refused,  I  agree  with  MR.  JUSTICE  GARY  that  the 
judgment  of  the  circuit  court  should  be  afi&rmed. 


In  re  Ten-Hour  Law  for  Street  Ry.  Corporations. 

{.Supreme  Court  of  Rhode  Island^  June  a/,  /^7.) 

[54  Atl.  Rep.  602.] 

Street  Railway  Employees— Hours  of  Employment — Limitation— Consti- 
tutionality of  Statute. 
Pub.  Laws,  c.  1004,  enacted  April  4,  1902,  limiting:  the  hoim  of  labor 
of  certain  employees  of  street  railway  corporations  to  10  hours  a  day,  is 
withiu  the  police  power  of  the  Legislature. 

Same— *Jame— Same— Same. 

The  act  is  not  unconstitutional,  as  infringing  the  right  of  contract. 

Same— Same — Same — Same. 

The  act  is  not  unconstitutional,  though  it  exempts  from  its  operation 
cases  of  existing  written  contracts. 

Same — Same— Same — Same— Contracts. 

Pub.  Laws.  c.  1004,  enacted  April  4,  1902,  §  1.  forbids  an  officer  of  a 
street  railway  company  to  "exact"  more  than  10  hours'  worlc  from  cer- 
tain employees.  Section  2  provides  that  '*the  true  intent  and  purpose  of 
this  act  is  to  limit  the  usual  hours  of  labor  of  the  employees  of  street 
railway  corporations,  as  aforesaid,  to  ten  hours'  actual  worlc  a  day,  to 
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be  performed    within  a  period  of  twelve  consecutive  hours'* :  held 
illeg'al  for  a  street  railway  company  to  make  a  contract  with  its  em- 
ployees to  labor  more  than  10  hours  a  day,  even  if  they  make  no  objec- 
tion. 
.  Blodg-ett,  J.,  dissentinfc* 

Opinion  to  the  Governor  in  the  Matter  of  the  Ten-Hour 
Law  for  Street  Railway  Corporations. 

Providence,  June  24,  1902. 
To  His  Excellency,    Charles    Dean  Kimball,  Governor  of  the 
State  of  Rhode  Island  and  Providence  Plantations: 

We  have  received  from  your  excellency  the  following  ques- 
tions, viz. : 

**  First.  Are  the  provisions  of  chapter  1004  of  the  Public 
Laws,  passed  April  4,  1902,  entitled  'An  act  to  regulate  the 
hours  of  labor  of  certain  employees  of  street  railway  corpora- 
tions,' or  any  of  such  provisions,  in  violation  of  the  Constitu- 
tion of  the  state  of  Rhode  Island  ? 

''Second.  If  not,  is  there  anything  in  the  provisions  of  said 
chapter  1004  to  make  it  illegal  for  a  street  railway  corpora- 
tion to  make  a  contract  with  its  employees  to  labor  more  than 
ten  hours  within  the  twenty-four  hours  of  the  natural  day» 
and  within  twelve  consecutive  hours,  except  as  provided  in 
said  chapter?" 

In  response  to  these  questions,  we  have  the  honor  to  submit 
the  following  opinion: 

Chapter  1004  of  the  Public  Laws  relates  to  the  hours  of  labor 
on  street  railways.  It  therefore  relates  also  to  the  exercise 
of  public  franchises  upon  public  streets  for  public  accommoda- 
tion. When  a  law  is  made  to  affect  corporations  created  by 
and  subject  to  the  legislative  authority,  it  is  held  to  be  an 
amendment  to  the  several  charters  and  sustainable  on  that 
ground.  A  notable  instance  of  this  sort  is  found  in  the 
weekly  payment  law  of  1891.  The  case  of  State  v.  Brown  & 
Sharpe  Mfg.  Co.,  18  R.  I.  16,  25  Atl.  246,  17  L.  R.  A.  856, 
so  fully  and  carefully  covered  the  scope  and  authority  of  such 
laws  that  we  need  not  here  repeat  its  reasoning.  It  was  there 
decided  that  the  law  was  not  in  violation  of  any  of  the  con- 
stitutional provisions  of  the  United  States  or  of  this  state. 
The  same  reasoning  is  applicable  to  the  statute  in  question, 
so  far  as  it  relates  to  corporations. 

There  is  also  a  common  assent  that  the  Legislature  has 
the  right  of  control  in  all  matters  affecting  public  safety, 
health,  and  welfare,  on  the  ground  that  these  are  within  the  in- 
definable but  unquestioned  purview  of  what  is  known  as  the 
police  power.  It  is  indefinable,  because  none  can  foresee  the 
ever-changing  conditions  which  may  call  for  its  exercise;  and 
it  is  unquestioned,  because  it  is  a  necessary  function  of  gov- 
ernment to  provide  for  the  safety  and  welfare  of  the  people. 
Private  rights  are  often  involved  in  its  exercise,  but  a  law  is 
not  on  that  account  rendered  invalid  or  unconstitutional. 
The  first  inquiry  is  whether  the  subject  of  the  law  is  within 
the  power;  for,  if  it  is,   the  Legislature  has  jurisdiction  to 
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enact  it»  and  its  terms  are  subject  to  a  reasonable  legislative 
discretion. 

The  constitutionality  of  the  law  under  consideration  ma3r 
also  be  sustained  as  an  exercise  of  the  police   power  of  the 
Legislature.     In  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct. 
383,  42  L.  Ed.  780,  the  Supreme  Court  of  the   United   States, 
held  that  a  statute  of  Utah  which  limited  the  hours  of  labor 
in  mines  to  eight  hours  per  day,  except  in  cases  of  emergency, 
was  a  valid  exercise  of  the  police  power,    and  not  in  conflict 
with  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States.     That   decision  goes  much  farther  than  the 
question  here  presented,  because  the  law  affected  cases  based 
primarily  on  private  contracts.     The  law  before  us  is  more 
clearly  within   such  power,  for  the  triple  reason  that  it  deals 
with  public  corporations,  the  use  of  a  public  franchise,  and  a 
provision  for  public  safety.     It  has  been  held,  in  many  cases, 
that  any  one  of  these  grounds  is  sufjicient  to  sustain  an  exer- 
cise of  the  police  power.     In  answering  your  question,  there- 
fore, we  have  to  look  to  possible  objections  to  the  details  of 
the  law,  rather  than  to  the  affirmative  authority  of  its  scope. 

It  may  be  objected  that  it  infringes  the  right  of  contract; 
but  that  objection  is  answered,  by  the  decision  above  quoted, 
on  the  ground  that  the  police  power  stands  above  private 
rights  in  matters  affecting  the  public  welfare.  Also,  as  stated 
by  this  court  in  State  v.  Dalton,  22  R.  I.  77^  4jS  Atl.  234,  48 
L.  R.  A.  775,  84  Am.  St.  Rep.  818:  **This  inalienable  right 
is  trenched  upon  and  impaired  whenever  the  Legislature  pro- 
hibits a  man  from  carrying  on  his  own  business  in  his  own 
way,  provided  always  that  the  business  and  the  mode  of 
carrying  it  on  are  not  injurious  to  the  public,  and  provided, 
also,  that  it  is  not  a  business  which  is  affected  with  a  public 
use  or  interest.*'  The  law  in  question  is  clearly  within  the 
latter  proviso. 

It  may  also  be  objected  that  this  law  is  not  a  proper  exer- 
cise of  the  power,  because  it  exempts  from  its  operation  cases 
of  existing  written  contracts.  Granting  that  the  Legislature 
has  jurisdiction  of  the  subject-matter,  it  must  also  be  granted 
that  it  has  reasonable  discretion  in  acting  upon  it.  All  in- 
tendments will  be  made  in  favor  of  a  law  not  obviously  void 
upon  its  face.  As  said  by  Mr.  Justice  Brewer  in  Atchison  v. 
Matthews,  174  U.  S.  96,  19  Sup.  Ct.  609,  43  L.  Ed.  909:  **It 
is  also  a  maxim  of  constitutional  law  that  a  legislature  is 
presumed  to  have  acted  within  constitutional  limits,  upon 
full  knowledge  of  the  facts,  and  with  the  purpose  of  promot- 
ing the  interests  of  the  people  as  a  whole,  and  courts  will  not 
lightly  hold  that  an  act  duly  passed  by  the  legislature  was  one 
in  the  enactment  of  which  it  had  transcended  its  power." 
Both  this  court  in  State  v.  Peckham,  3  R.  I.  289,  and  the 
Supreme  Court  of  the  United  States  in  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77,  have  declared  that  the  Legislature  is- 
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the  exclusive  judge  of  the  propriety  and  necessity  of  legisla- 
tive interference  within  the  scope  of  legislative  power.  If  a 
state  of  facts  could  exist  which  would  justify  legislation,  it  is 
to  be  presumed  that  it  did  exist.  To  the  same  eiiect  is  the 
statement  of  Chief  Justice  Durfee  in  State  v.  Narragansett, 
i6  R.  I.  424,  16  Atl.  901,  3  L.  R.  a.  295:  **The  rule  generally 
laid  down  is  that  statutes  should  be  sustained  unless  their  un- 
<:onstitutionality,  is  clear  beyond  a  reasonable  doubt.  A  rea- 
sonable doubt  is  to  be  resolved  in  favor  of  the  legislative 
action,  and  the  act  sustained."  Nevertheless,  as  held  in 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064,  30  L. 
Ed.  220,  a  law  may  be  invalid  if  it  makes  discriminations 
^hich  are  clearly  unreasonable,  arbitrary,  oppressive,  or 
partial. 

If,  however,  intendments  are  presumed  in  favor  of  a  law 
under  the  former  rule,  they  can  only  be  overcome  under  the 
latter  rule  when  the  vice  of  the  law  is  apparent  on  its  face.  A 
law  need  not  state  its  purpose,  and  it  seldom  does.  Courts 
are  usually  able  to  see  the  purpose  from  the  terms  of  the 
act  itself,  and  so,  also,  to  see  therein  its  arbitrary  or  unlawful 
provisions,  if  such  there  be. 

While  there  may  be  no  obvious  reason  for  exempting  from 
the  operation  of  the  present  statute  cases  of  existing  written 
-contracts  under  which  there  might  be  as  gn^eat  danger  to  the 
public  from  the  strain  of  excessive  labor  as  in  cases  where 
there  is  no  such  contract,  so,  on  the  other  hand,  such  exemp- 
tion is  not  obviously  arbitrary,  partial,  or  oppressive.  As- 
suming knowledge  of  the  facts  on  the  part  of  the  legislature, 
it  may  be  that  written  contracts  were  so  few,  or  held  by  men 
of  such  experience  and  skill,  or  applicable  to  such  conditions 
of  labor,  as  to  make  the  exemption  reasonable  and  proper  so 
iar  as  the  public  are  concerned. 

It  is  a  general  rule  that  a  law  must  apply  equally  to  all  of 
the  class  affected  by  it,  and  this  law  applies  to  all  contracts 
lor  labor  on  street  railroads  other  than  those  under  existing 
written  contracts.  It  is  prospective  in  its  operation,  and  as 
the  written  contracts  expire  it  will  embrace  all.  The 'mere 
lact  that  one  class  is  not  embraced  in  a  law  when  it  might  be 
is  not  enough  of  itself  to  render  the  law  invalid.  An  example 
of  this  is  found  in  State  v.  Justus,  88 'N.  W.  759,  56  L.  R.  A. 
T^T^  where  the  Supreme  Court  of  Minnesota  declared  an  act 
x:onstitutional  which  forbade  the  blacklisting  of  discharged 
-employees  by  corporations  or  partnerships.  It  was  claimed 
that  the  law  was  unequal  because  it  exempted  individuals,  and 
that  the  mischief  of  blacklisting  by  an  individual  was  as 
great  as  that  done  by  a  corporation  or  partnership.  But  the 
-court  held  that  the  act,  being  applicable  to  all  members  of 
the  class,  was  not  invalid  because  limited  to  that  class. 

It  is  a  common  thing  for  laws  to  take  eSect  at  a  future  date, 
^hen  acts  done  before  that  date  would  be  as  great  a  menace 


I 

I 


614         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

/»  re  Ten-Hour  Law  for  Street  Ry.  Corporationa 

■ 

to  public  safety  as  those  done  after  it ;  but  evidently  that 
would  not  vitiate  the  law. 

Statutes  limiting  the  hours  of  labor  for  women  and  children, 
have  been  very  generally  adopted  in  this  country. 

The  statute  relating  to  the  practice  of  medicine  exempts 
those  who  were  honorably  engaged  in  practice  prior  to  Janu- 
ary, 1892,  from  producing  a  diploma  from  a  medical  college 
or  submitting  to  an  examination,  one  of  which  forms  of  evi- 
dence of  qualification  is  required  from  all  others.  Yet  the 
constitutionality  of  the  act  has  not  been  questioned  on  that 
ground. 

Very  many  cases  might  be* cited  in  which  there  has  been 
considerable  difference  of  opinion  upon  questions  closely 
allied  to  that  here  presented,  but  we  do  not  think  it  would 
serve  a  useful  purpose  to  discuss  them  nor  to  point  out  differ- 
ences which  might  tend  to  distinguish  them.  The  general 
rules  which  we  have  quoted  are  sufficient  to  give  the  reasons 
for  our  conclusion,  which  is  that  the  law  in  question  does  not 
violate  any  provision  of  the  Constitution  of  this  state  or  of  the 
United  States  in  its  scope  and  character,  nor  by  reason  of  vio- 
lating rights  of  contract,  nor  by  reason  of  an  apparent  and 
arbitrary  exercise  of  power  in  the  exception  to  which  we  have 
referred.  If  there  is  any  other  ground  upon  which  it  may  be 
claimed  to  be  unconstitutional,  it  does  not  now  occur  to  us. 

The  second  question  calls  for  a  construction  of  the  act  with 
reference  to  the  right  to  contract  under  it. 

The  first  section  forbids  an  officer  of  a  company  to  exact 
more  than  lo  hours'  work,  from  which  an  inference  might 
arise  that  it  could  accept  if  it  rendered  voluntarily,  as  by  con- 
tract. The  second  section,  however,  rebuts  such  an  infer- 
ence, for  in  that  section  the  intent  is  explained  as  follows  i 
''The  true  intent  and  purpose  of  this  act  is  to  limit  the  usual 
hours  of  labor  of  the  employees  of  street  railway  corporations, 
as  aforesaid,  to  ten  hours'  actual  work  a  day,  to  be  performed 
within  a  period  of  twelve  consecutive  hours."  This  express 
intention  to  limit  the  hours  is  quite  inconsistent  with  an  in- 
ference to  permit  it  by  contract.  If  such  an  inference  could 
stand,  it  would  be  possible  for  parties  to  avoid  the  act  by 
their  simple  consent,  and  thus  to  render  it  a  nullity.  The 
apparent  purpose  of  the  act  is  not  to  create'a  right  in  favor 
of  the  employees,  which  they  might  waive,  so  much  as  to 
guard  the  public  safety  from  service  too  prolonged  for  alert- 
ness in  the  exercise  of  reasonable  care.  If  this  be  so,  the 
public  safety  cannot  be  made  dependent  upon  private  con- 
tracts. 

We  therefore  reply  to  the  second  question  of  your  excel- 
lency that  it  is  illegal  for  a  street  railway  company  to  make 
a  contract  with  its  employees  to  labor  more  than  lo  hours 
within  the  24  hours  of  the  natural  day,  and  within  12  hours, 
except  as  provided  in  said  chapter. 

Mr.    Justice    Douglas,   being    interested    in    one    of    the 
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companies  to  which  the  act  applies,  deems  it  proper  that  he 
should  not  express  an  opinion. 

•  [Signed]  JOHN  H.  STINESS. 

PARDON  E.  TILLINGHAST. 
GEORGE  A.  WILBUR. 
HORATIO  ROGERS. 
EDWARD  CHURCH  DUBOIS. 

BLODGETT,  J.  (dissenting). 
To  His  Excellency,  Charles  Dean   Kimball,  Governor  of  the 
State  of  Rhode  Island  and  Providence  Plantations : 

The  request  of  your  excellency  for  an  opinion  upon  the  con- 
stitutionality of  chapter  1004  of  the  Public  Laws,  entitled  ''An 
act  to  regulate  the  hours  of  labor  of  certain  employees  of 
street  railway  corporations,''  calls  for  a  critical  examination 
of  the  provisions  of  a  penal  statute  enacted  on  April  4,  1902, 
to  take  effect  on  June  i,  1902. 

The  corporations  referred  to  in  the  act  are  quasi  public 
corporations,  and  their  property  is  in  a  large  measure  im- 
pressed with  a  public  use.  And  it  is  indisputable,  as  a  gen- 
eral proposition,  that,  where  peculiar  privileges  are  g^^anted 
by  the  state,  peculiar  responsibilities  supervene  and  special 
regulations  may  be  prescribed;  for  the  bestowal  and  recep- 
tion of  special  privileges  beget  legitimately  the  right  to  im- 
pose special  burdens.  But  the  right  to  restrict  is  not  an 
unlimited  right.  The  restrictions  must  apply  equally  to  all 
under  the  same  conditions,  since  otherwise  there  is  a  denial 
of  that  equal  protection  of  the  laws  which  is  guarantied  by 
the  Constitution  of  the  United  States  (article  14  of  amend- 
ments, §  i),  which,  being  by  its  own  terms  the  supreme  law 
of  the  land,  is,  in  a  sense,  also  incorporated  into  the  Consti- 
tution of  this  state;  for  article  6  of  the  Constitution  of  the 
United    States    provides    as     follows:    ''This    Constitution 

*  *  *  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  state  shall  be  bound  thereby,  anything  in  the  Consti- 
tution or  laws  of  any  state  to  the  contrary  notwithstanding.'' 

Upon  the  question  of  the  right  to  restrict  the  liberty  of 
contract  in  a  lawful  calling,  as  between  employers  and  em- 
ployees, the  decisions  of  the  courts  of  different  states  are  in 
conflict.  When  these  restrictions  fall  equally  upon  all  in  the 
same  circumstances,  there  are  authorities  which  sustain  the 
right  of  the  legislature  to  impose  them.  But  even  this  right 
is  not  universally  conceded.  Judge  Cooley,  in  his  great  work 
on  Constitutional  Limitations  (6th  Ed.)  p.  484,  says:  "The 
doubt  might  also  arise  whether  a  regulation  made  for  any 
one  class  of  citizens  entirely  arbitrary  in  its  character,  and  re- 
stricting their  rights  and  privileges  or  legal  capacity  in  a 
manner  before  unknown  by  the  law,  could  be  sustained  not- 
withstanding its  generality.  Distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which  they  can  be  de- 
fended, like  the  want  of  capacity  in  infants  and  insane  per- 
sons; and  if  the  Legislature  should  undertake  to  provide  that 
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persons  following  some  special  lawful  trade  or  employment 
should  not  have  capacity  to  make  contracts  or  to  build  such 
houses  as  others  were  allowed  to  erect,  or  in  any  other  way 
make  such  use  of  their  property  as  was  permissible  to  others, 
it  can  scarcely  be  doubted  that  the  act  would  transcend  the 
due  bounds  of  legislative  authority,  even  though  no  express 
constitutional  provision  could  be  pointed  out  with  which  it 
must  come  in  conflict.  To  forbid  an  individual  or  a  class  the 
right  to  the  acquisition  and  enjoyment  of  property  in  such 
manner  as  should  be  permitted  to  the  community  at  large 
must  be  to  deprive  them  of  liberty  in  particulars  of  primary 
importance  to  their  pursuit  of  happiness;  and  those  who 
shall  claim  a  right  to  do  so  ought  to  be  able  to  show  spe- 
cific authority  therefor,  instead  of  calling  upon  others  to  show 
how  and  where  the  authority  is  negatived."  Ritchie  v. 
People,  155  111.  98,  40  N.  E.  454,  29  L.  R.  A.  79,  46  Am.  St. 
Rep.  315;  In  re  Morgan.  26  Colo.  415,  5S  Pac.  1071,  47  L. 
R,  A.  52,  ^^  Am.  St.  Rep.  269;  Low  v.  Rees  Printing  Co.,  41 
Neb.  137,  59  N.  W.  362,  24  L.  R.  A.  702,  43  Am.  St.  Rep. 
670. 

The  act  itself  contains  no  explanation  of  the  exigency  for 
its  passage,  but  it  is  contended  that  it  is  fully  justified  as  a 
valid  exercise  of  the  police  power  of  the  state,  and,  if  that 
contention  be  made  good,  the  act  must  unquestionably  be 
upheld.  Two  grounds  only  are  urged,  or,  indeed,  exist,  in 
support  of  the  act  as  a  police  regulation,  viz.,  the  public 
safety  and  the  somewhat  more  doubtful  ground  of  the  health 
of  the  employees;  and  if  either  or  both  of  these  are  found 
upon  examination  to  be  the  uniform  and  controlling  objects 
to  be  subserved,  and  if  its  provisions  bear  alike  under  the 
same  conditions  upon  all  who  are  within  its  terms,  and  if,  in 
its  classifications,  it  includes  all  who  are  under  the  same  con- 
ditions, and  excludes  none  of  those  whose  conditions  or  needs 
render  such  legislation  necessary  or  appropriate  to  them  as  a 
class,  sufficient  justification  for  the  enactment  may  be  found. 

But  the  validity  or  invalidity  of  such  an  act  as  this  may, 
and  often  does,  depend  upon  the  facts  disclosed  in  the  partic- 
ular case  before  the  court.  This  not  being  an  adversary  pro- 
ceeding, such  facts  only  can  be  properly  considered  as  are  of 
common  knowledge  or  of  public  record,  or,  it  may  be,  such  as 
have  come  to  our  notice  in  the  course  of  judicial  proceedings 
before  us.  Nor  is  precedent  wanting  for  considering  other 
matters  than  the  express  provisions  of  the  act ;  for  in  the  case 
of  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  v.  Mat- 
thews, decided  in  1898  (174  U.  S.  96,  19  Sup.  Ct.  609.  43  L. 
Ed.  909,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  89),  the  Supreme 
Court  of  the  United  States,  approving  Yick  Wo  v.  Hopkins, 
118  U.  S.  356.  6  Sup.  Ct.  1064,  30  L.  Ed.  220,  says:  **In  that 
case  a  municipal  ordinance  of  San  Francisco,  designed  to 
prevent  the  Chinese  from  carrying  on  the  laundry  business, 
was  adjudged  void.     This  court  looked  beyond  the  mere  letter 
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of  the  ordinance  to  the  condition  of  things  as  they  existed  in 
San  Francisco,  and  said  that  under  the  guise  of  regulations 
an  arbitrary  classification  was  intended  and  accomplished.*' 

While  the  language  of  the  act  is  not  entirely  clear  in  all  its 
parts,  it  may  fairly  be  said  that  it  prohibits  in  its  terms  all 
officers  and  agents  of  street  railway  corporations  from  ''exact- 
ing" from  certain  classes  of  their  employees,  viz.,  conductors, 
gripmen,  and  motormen,  more  than  lo  hours'  labor  in  I2 
•consecutive  hours  in  any  day  of  24  hours,  with  certain  excep- 
tions. And  it  undoubtedly  follows  that,  if  the  corporation 
•cannot  require,  as  of  right,  from  the  employee  longer  service 
than  this,  the  employee  cannot  make  a  valid  contract  with 
the  corporation  for  such  longer  service ;  for  a  contract  must 
be  mutually  enforceable  to  be  binding  on  the  parties  to  it. 

It  will  not  be  questioned  that  the  act  is  to  be  strictly  con- 
strued, since  it  is  penal  in  its  nature,  and  it  is  therefore  to  be 
noted : 

First.  That  it  is  restricted  in  its  application  to  and  in- 
x:ludes  only  street  railway  corporations  and  three  classes  of 
persons  in  their  employ,  namely,  conductors,  gripmen,  and 
motormen.  And  thus  our  first  inquiry  is  as  to  the  necessity 
for  thus  restricting  the  natural  liberty  of  contract  between  the 
•employer  and  the  man  of  full  age  whom  he  employs.  This 
freedom  of  contract  is  still  left  unrestricted  in  the  other 
avocations  of  our  people,  and  this  statute  constitutes  a  unique 
•exception  to  the  otherwise  universal  rule.  Has  the  policy 
hitherto  pursued  in  this  respect  proved  detrimental  to  the 
public  welfare,  or  are  these  employees  so  many  in  point  of 
numbers  as  to  properly  require  special  legislation  as  a  class, 
or  is  the  operation  of  street  railways  so  related  to  the  public 
safety  that  the  dangers  arising  therefrom  require,  and  there- 
fore justify,  these  restrictions  on  the  liberty  of  contract  be- 
tween these  companies  and  their  employees,  or  is  the  act 
iound  to  be  not  justified  by  any  of  these  considerations? 

If  evidence  be  desired  of  the  prosperity  which  has  resulted 
to  our  people  under  the  relations  which  have  teretofore 
existed  between  employer  and  employee,  it  may  be  found  in 
the  records  of  the  United  States  census  of  1900  (Bulletin  93, 
PP-  3*  5)«  summarized  in  these  words:  ''In  the  percentage  of 
the  total  population  employed  in  manufacturing,  in  the 
variety  and  importance  of  products,  *  *  *  Rhode  Island 
is  not  surpassed.  *  *  *  It  is  doubtful  whether  so  large  a 
share  of  the  material  wealth  and  resources  of  any  other  com- 
monwealth can  be  attributed  to  the  enterprise  and  skill  of  its 
citizens  in  the  enlargement  and  extension  of  old  and  estab- 
lished industries  and  the  development  of  new  forms  of  pro- 
ductive industry. ' '  It  therein  appears  (table  6)  that  out  of 
the  total  population  of  428,556  people  of  this  state  there  were 
€4,508  wage-earning  male  employees  over  16  years  of  age  em- 
ployed in  the  mechanical  and  manufacturing  industries  of  the 
state  alone,  without  reference  to  those  employed  in  agriciil- 
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tural  or  other  pursuits,  to  no  one  of  whom  does  any  law  re« 
stricting  his  right  to  contract  as  to  his  hours  of  labor  apply. 

The  act  in  question  was  passed  on  April  4,  1902,  which 
was  the  last  day  of  the  January  session  of  the  General  As- 
sembly. The  official  report  of  the  state  railroad  commis- 
sioner  for  the  year^  1901,  concerning  ''the  condition  and 
proceedings  of  the  several  railroad  corporations''  of  the  state» 
which  is  required  by  chapter  809  of  the  Public  Laws  to  be 
made  to  the  General  Assembly  at  its  January  session,  had 
therefore  been  in  its  possession  for  the  maximum  period,  and 
that  body  is  chargeable  with  notice  of  its  contents.  It  there^ 
fore  becomes  especially  appropriate  to  consider  that  report^ 
in  order,  if  possible,  that  it  may  be  seen  in  what  manner  and 
to  what  degree  it  may  show  that  the  public  safety  was  en- 
dangered by  the  operation  of  the  street  railway  companies  in 
the  state ;  for  when  actual  knowledge  is  shown  the  legal  pre* 
sumption  of  knowledge  no  longer  obtains.  It  there  appears 
(page  74)  that  there  are  nine  street  railway  companies,  oper- 
ating within  the  limits  of  the  state  753  motor  cars  and  93 
other  cars  (such  as  construction  and  sand  cars,  etc.),  or  846 
cars  of  all  descriptions.  The  danger  to  public  safety  arising 
from  the  operating  of  street  railways,  and  arising  otherwise 
than  from  defective  construction  or  repair  of  roadbed  or 
equipment,  with  which  motormen,  gripmen,  and  conductors 
are  in  no  wise  concerned,  must,  therefore,  be  caused  by  these 
846  cars;  and  the  total  number  of  persons  subject  to  the  pro- 
visions of  the  act  is  the  number  required  to  operate  them» 
which  is  evidently  a  very  small  percentage  of  the  total  popu- 
lation of  the  state.  Now,  if '  special  and  peculiar  dangers 
affecting  the  public  safety  attend  upon  the  operation  of  street 
railways,  and  these  dangers  will  be  remedied  by  restricting  the 
liberty  of  contract  between  the  companies  and  the  three 
classes  of  employees  above  mentioned,  in  manner  and  form 
as  contained  in  this  act,  such  dangers  will  doubtless  constitute 
sufficient  justification  for  so  doing;  but  otherwise  the  ex- 
igency for  such  special  and  class  legislation  is  not  apparent. 
Fortunately,  exact  statistics  showing  the  degree  of  danger  to 
the  public  safety  are  at  hand;  for  on  page  75  of  this  report  it 
appears  that  there  were  transported  in  the  year  ending  June 
30,  1901.  on  all  the  street  railroads  in  the  state,  the  great 
number  of  58,924,846  passengers,  and  that,  in  so  doing  (page 
^^)^  12  persons  were  killed  from  all  causes,  and  204  were 
injured  more  or  less  seriously — these  figures  including  em- 
ployees, passengers,  and  the  general  public.  Of  those  killed 
only  7,  and  of  those  injured  only  147,  were  killed  or  injured, 
respectively,  by  collision  or  while  crossing  tracks;  other 
deaths  and  injuries  being  caused  by  leaving  or  boarding  the 
cars  while  in  motion,  derailments,  and  other  causes,  or  a 
total  of  154  persons  in  all.  It  is  impossible  to  escape  the 
conclusion  that  the  greater  or  less  degree  of  injury  sustained 
by  147  persons  and  the  loss  of  7   lives,   within  the  period  o{ 
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one  year,  while  transporting  58,924,846  passepgers  on  the 
316  miles  of  track  in  this  state  (page  74)  by  the  nine  street 
railway  corporations,  constitutes  the  exact  measure  of 
danger  to  the  public  safety  for  one  year  which  arises  from  the 
operation  of  all  the  street  railway  companies  within  the 
limits  of  the  state. 

Second.  But  the  act  is  still  further  restricted  in  its  applica- 
tion, in  this:  that  it  does  not  include  all  conductors  and 
motormen  generally,  but  applies  to  and  includes  only  those 
who  are  employed  in  operating  street  railways.  But  there 
are  others  of  these  classes  in  the  state  who  are  not  employed 
in  opeiating  street  railways.  In  a  recent  hearing  before  the 
undersigned,  it  appeared  from  the  testimony  that  the  Provi- 
dence, Warren  &  Bristol  Railroad  is  now  operated  by  the 
New  York,  New  Haven  &  Hartford  Railroad  Company,  a  steam 
railroad  company,  by  means  of  electricity  supplied  by  the 
overhead  trolley  system,  and  it  employs  in  its  operation  con- 
ductors and  motormen  whose  duties  are  similar  to  the  duties 
of  the  conductors  and  motormen  engaged  in  operating  street 
railways.  But  their  cars  run  over  their  own  roadbed,  and  not 
through  the  streets  in  the  towns  through  which  they  pass; 
neither  is  the  rate  of  speed  of  their  cars  subject  to  local  regu- 
lation; that  98  trains  are  operated  on  that  road  in  a  day  of  18 
hours,  carrying  on  an  average  about  8,000  passengers  per 
day,  or  at  the  rate  of  nearly  3,000,000  per  annum — the  num- 
ber carried  on  July  4,  1901,  being  57,000,  and  on  Labor  Day, 
icx)i,  over  65,000.  But  this  act  does  not  apply  to  conductors 
or  motormen,  or  protect  the  passengers,  on  that  road.  And, 
while  the  danger  of  collision  is  less  than  on  a  street  railway, 
the  high  and  unlimited  rate  of  speed  which  is  maintained  and 
the  dangers  and  consequences  thereof  are  far  greater.  So 
that  it  is  not  amiss  to  inquire  the  reason  for  neglecting  to 
extend  these  provisions  for  the  health  of  employees  and  the 
safety  of  passengers  to  this  road  also. 

It  is  also  a  matter  of  common  and  general  knowledge  and 
public  record,  to  which  it  does  not  seem  improper  to  refer, 
that  the  Bristol  Branch  of  the  Rhode  Island  Suburban  Rail- 
road Company  operates  a  parallel  electric  street  railway  from 
a  point  a  few  rods  distant  from  the  latter  road  in  Providence, 
through  the  highways  in  the  towns  of  East  Providence,  Bar- 
rington,  and  Warren,  to  a  point  a  few  rods  distant  at  its  Bris- 
tol terminus,  and  this  road  is  undoubtedly  within  the 
provisions  of  this  act.  But  it  is  also  a  matter  of  common  and 
general  knowledge  and  of  public  record  that  the  same  Rhode 
Island  Suburban  Railroad  Company  has  recently  extended 
its  operations  by  the  electric  trolley  system  upon  the  tracks 
and  roadbed  of  the  former  Warwick  &  Oakland  Beach  Railroad 
Company,  and  is  undoubtedly  not  a  street  railway  as  to  such 
branch,  and  its  motormen  and  conductors  and  the  public  gen- 
erally are  not  in  the  least  affected  by  the  act  under  considera- 
tion.    Thus    this     anomaly    is    presented:  that    the    same 
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corporation  is  liable  to  the  penalties  prescribed  in  tbis  act  if 
it  '^exacts"  more  than  lo  hours'  daily  service  on  its  road  in 
the  town  of  Bristol,  but  is  not  so  liable  on  its  road  in  the 
town  of  Warwick.  Substantially  similar  conditions  exist  on 
the  Sea  View  Railroad,  running  to  Narragansett  Pier,  which 
is  also  operated  by  electricity  in  the  same  manner,  and  em- 
ploys conductors  and  motormen,  but  operates  its  cars  on  its 
own  roadbed,  and  not  upon  the  public  highways,  except  at 
occasional  intervals  and  for  very  short  distances,  and  which, 
according  to  the  same  report  (page  90),  transported  433,315 
passengers  in  1901. 

Having  thus  described  the  existing  conditions  attendant 
upon  the  operation  of  the  act,  we  are  now  better  prepared  to 
consider  the  language  of  the  act  itself. 

And  here  another  exception. appears,  for  the  act  does  not 
include  in  its  provisions  even  all  those  conductors  and  motor- 
men  who  are  engaged  in  operating  street  railways;  since,  by 
the  express  proviso  to  section  i,  '^nothing  herein  contained 
shall  affect  existing  contracts.''  Thsit  is  to  say,  if  a  motor- 
man  or  conductor  in  the  employ  of  a  street  railway  company 
had  a  ''written  contract"  with  the  company  on  June  i,  1902, 
for  a  greater  number  of  hours  of  labor  than  10  per  day,  it  is 
still  lawful  for  the  company  to  ''exact"  more  than  10  hours' 
labor  per  day  from  such  persons;  while  in  the  case  of  a  con- 
ductor or  motorman  operating  on  the  same  route,  and  it  may 
be  on  the  same  car,  but  then  having  only  an  oral  contract 
with  the  company,  though  made  on  the  same  day  and  calling 
for  the  same  length  of  service,  and  made  upon  the  same  con- 
sideration, the  company  is  liable  to  a  fine  of  $500. 

This  act  was  passed  on  April  4,  icx)2,  and  it  is  of  course  not 
known  to  us  how  many  "written  contracts"  with  employees 
were  thereafter  made  or  were  in  existence  on  June  i,  i<x>2. 
and  it  is  therefore  not  within  our  knowledge  how  many  of 
these  classes  of  employees  who  were  originally  required  to 
operate  the  846  cars  aforesaid  are  still  exempt  from  its  oper- 
ation. But  to  exempt  from  the  operation  of  the  act  solely 
because  of  having  a  written  contract  with  the  corporation  is 
wholly  indefensible  and  is  purely  an  arbitrary  classification, 
for  no  reason  germane  to  the  public  safety  or  the  health  of 
the  employees;  for  nothing  is  more  clearly  settled  than  that 
a  valid  exercise  of  the  police  power  is  not  subject  to  the  con- 
stitutional provision  prohibiting  legislation  which  impairs  the 
obligation  of  contracts,  since  all  contracts  are  made,  as  all 
property  is  held,  subject  to  the  paramount  requirements  of 
the  police  power  of  the  state.  The  Supreme  Court  of  the 
United  States  in  New  Orleans  Gas  Company  v.  Louisiana 
Light  Company,  115  U.  S.  672,  6  Sup.  Ct.  264,  29  L.  Ed.  516, 
says:  "The  constitutional  prohibition  upon  state  laws  im- 
pairing the  obligation  of  contracts  does  not  restrict  the  power 
of  the  state  to  protect  the  public  health,  the  public  morals,  or 
the  public  safety,  as  the  one  or  the  other  may  be  involved  in 
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the  execution  of  such  contracts. "  So  that  the  question  here 
presented  is  not  as  to  the  scope  of  the  police  power  in  gen^ 
eral,  but  is  limited  to  an  inquiry,  in  the  first  place,  as  to 
whether  existing  conditions  are  such  as  to  justify  its  exercise 
at  all  because  of  some  sufficient  danger  to  the  public  safety ; 
and,  if  that  be  so,  in  the  next  place  to  an  inquiry  whether  it 
can  be  exercised  in  manner  and  form  as  expressed  in  the  pro- 
visions of 'the  penal  statute  before  us;  or,  in  other  words,  is 
the  act  intended  to  protect  the  public  safety,  and,  then,  do 
its  provisions  accomplish  that  intent?  Unless  both  these 
inquiries  can  be  answered  in  the  affirmative,  the  act  fails  of 
justification;  for  even  if  the  danger  to  the  public  safety  is 
shown  to  be  a  real  and  substantial  danger,  nevertheless,  if 
the  means  adopted  for  its  removal  do  not  accomplish  its  re- 
moval, the  public  safety  still  remains  impaired,  society  is  not 
protected,  and  the  real  and  effective  power  of  the  police 
power  has  not  been  effectively  applied.  But  in  what  manner 
is  the  public  safety  preserved  or  the  health  of  the  employees 
protected  by  these  exceptions  to  the  provisions  of  the  act? 
Or  will  it  be  seriously  contended  that  the  obligation  of  the 
oral  contract  is  not  protected  by  the  Constitution,  while  the 
obligation  of  a  written  contract  is  so  protected? 

Third.  But  these  are  not  the  only  exceptions,  since  the  act 
is  periodically  suspended  in  its  application  to  even  those 
motormen  and  conductors  who  have  not  been  exempted  from 
its  terms  by  the  exceptions  already  considered ;  for,  in  addition 
to  cases  of  unexpected  contingency  which  need  not  be  further 
mentioned,  it  is  provided  ''that  on  legal  holidays  *  *  * 
extra  labor  may  be  performed  for  extra  compensation." 
Section  36  of  chapter  809  of  the  Public  Laws  prescribes  the 
legal  holidays  in  this  state,  and  includes,  together  with  eight 
other  days,  ''the  first  day  of  every  week,  commonly  called 
Sunday,''  of  which,  of  course,  there  are  52  in  the  year,  thus 
leaving  the  act  operative  as  to  those  motormen  and  conduct- 
ors on  only  305  days  out  of  365  days  in  the  year.  With  the 
religious  and  moral  issues  involved  in  thus  authorizing  un- 
limited exactions  of  service  to  be  made  on  that  dav  we  are 
not  now  concerned,  for  the  legal  question  would  be  the  same 
if  the  law  were  periodically  inoperative  by  arbitrary  enact- 
ment for  one-sixth  of  the  total  number  of  weekdays  in  the 
year.  But  it  is  needless  to  say  that  neither  the  public  safety 
nor  the  health  of  the  employee  is  conserved  thereby.  And 
this  is  especially  true  when  it  is  considered  that  the  very 
days  when  the  law  does  not  apply  are  precisely  those  days 
when  the  largest  crowds  are  upon  the  cars  and  upon  the 
streets,  and  when  the  dangers  of  transportation  and  collision 
are  at  the  maximum. 

In  Atchison,  Topeka  &  Santa  Fe  Railroad  v.  Matthews,  su- 
pra, the  Supreme  Court  of  the  United  States  thus  defines  the 
limits  of  the  police  power:  "It  is  also  a  maxim  of  constitutional 
law  that  a  legislature  is  presumed  to  have  acted  within  constitu- 
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tional  limits,  upon  full  knowledge  of  the  facts,  and  with  the 
purpose  of  promoting  the  interests  of  the  people  as  a  whole, 
and  courts  will  not  lightly  hold  that  an  act  duly  passed  by  the 
legislature  was  one  in  the  enactment  of  which  it  has  tran- 
scended its  power.  On  the  other  hand,  it  is  also  true  that  the 
equal  protection  guarantied  by  the  constitution  forbids  the 
legislature  to  select  a  person,  natural  or  artificial,  and  impose 
upon  him  or  it  burdens  or  liabilities  which  are  not  cast  upon 
others  similarly  situated.  *  *  *  Neither  can  it  make  a 
classification  of  individuals  or  corporations  which  is  purely 
arbitrary,  and  impose  upon  such  class  special  burdens  and 
liabilities.  Even  when  the  selection  is  not  obviously  unrea- 
sonable and  arbitrary,  if  the  discrimination  is  based  upon 
matters  which  have  no  relation  to  the  object  sought  to  be 
accomplished,  the  same  conclusion  of  unconstitutionality  is 
aflirmed.'* 

Says  Mr.  Justice  Field  in  Butchers'  Union  Company  v. 
Crescent  City  Company,  iii  U*  S.  757,  4  Sup.  Ct.  661,  28  L. 
Ed.  585,  citing  with  approval  Adam  Smith's  Wealth  of 
Nations,  book  i,  cap.  10:  ''It  has  been  well  said  'that  the 
property  which  every  man  has  in  his  own  labor,  as  it  is  the 
original  foundation  of  all  other  property,  so  it  is  the  most 
sacred  and  inviolable.  The  patrimony  of  the  poor  man  lies 
in  the  strength  and  dexterity  of  his  own  hands,  and  to  hinder 
his  employing  this  strength  and  dexterity  in  what  manner  he 
thinks  proper,  without  injury  to  his  neighbor,  is  a  plain  vio- 
lation of  this  most  sacred  property.  It  is  a  manifest  en- 
croachment upon  the  just  liberty  both  of  the  workman  and  of 
those  who  might  be  disposed  to  employ  him.  As  it  hinders 
one  from  working  at  what  he  thinks  proper,  so  it  hinders  the 
others  from  employing  whom  they  think  proper.'  " 

Under  the  provisions  of  this  act  certain  motormen  and  con- 
ductors, by  virtue  of  the  "written  contracts" in  existence  on 
June  I,  1902,  are  permitted  to  contract  without  restriction  for 
such  hours  of  labor  as  they  may  see  fit,  while  all  others  in  the 
same  class  have  unlimited  freedom  of  contract  in  this  behalf 
on  only  60  days  in  the  year,  and  are  restricted  for  the  remain- 
ing 305  days  in  the  year. 

In  Carr  v.  Brown,  20  R.  I.  215,  38  Atl.  9,  38  L.  R.  A.  294, 
78  Am.  St.  Rep.  855,  the  court  decided  that  a  certain  statute 
operated  to  deprive  the  plaintiff  of  property  "contrary  to  the 
law  of  the  land,  or,  as  it  is  ordinarily  said,  without  due  proc- 
ess of  law,  and  hence  is  in  violation  of  article  i,  §  10,  of  the 
Constitution  of  this  state,  and  also  of  article  14  of  the  amend- 
ments to  the  Constitution  of  the  United  States."  In  Mitchell 
V.  People's  Saving  Bank,  20  R.  I.  507,  40  Atl.  505,  the  court 
construed  the  provisions  of  article  i,  §  10,  of  the  Constitution 
of  this  state,  as  follows:  "That  which  the  constitutional  pro- 
vision is  intended  to  perpetuate  is  the  substance  of  the  indi- 
vidual right  of  property;"  and  to  my  mind  this  constitutional 
guaranty  is  directly  broken  by  the  act   under  consideration; 
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and  see  State  v.  Dalton,  22  R.  I.  79,  46  Atl.  234,  48  L.  R.  A. 
775,  84  Am.  St.  Rep.  818. 

Fourth.  But  the  act  not  only  restricts  the  hours  of  labor 
to  10  in  a  day  of  24  hours,  but  it  requires  that  those  10  hours 
of  labor  shall  be  performed  within  12  consecutive  hours.  In 
the  case  of  those  cars  which  are  operated  at  night,  a  motor- 
man  or  conductor  who  begins  his  10  hours  of  labor  at  6  p.  m. 
must  therefore  work  all  night  until  at  the  earliest  4  a.  m.,  or 
at  the  latest  until  6  a.  m.  In  what  way  can  it  be  said  that 
the  health  of  the  employee  is  preserved  by  such  a  require- 
ment, as  against  a  schedule  permitting  the  same  employee  to 
work  for  5  hours  from  6  p.  m.  to  11  p.  m.,  and  then  resuming 
at  8  a.  m.,  and  working  the  remaining  5  hours  until  i  p.  m., 
thus  affording  9  hours  for  sleep  and  morning  meal,  and  ending 
in  time  for  the  midday  meal?  Or  is  the  public  safety  in  any 
wise  conserved  by  thus  requiring  a  motorman  to  be  on  what 
is  practically  continuous  duty  throughout  the  darkness  of 
every  night  without  opportunity  for  enjoyment  of  the  natural 
hours  for  rest  and  sleep?  But  to ''exact"  of  the  motorman 
under  this  act  the  latter  schedule  is  made  a  penal  offense,  and 
is  punishable  under  the  action  in  precisely  the  same  manner 
as  it  is  punishable  to  ''exact"  more  than  a  total  of  10  hours' 
labor  in  a  day  of  24  hours,  to  wit,  by  a  fine  of  from  $100  to 
$500.  If  it  be  urged  that  the  latter  schedule  does  not  provide 
for  the  operation  of  the  car  during  the  whole  night,  as  is  pro- 
vided in  the  former  schedule,  it  may  be  replied  that  the  max- 
imum car  service  possible  is  continuous  operation  day  and 
night  for  24  hours;  that,  under  a  requirement  limiting  the 
hours  of  labor  of  any  one  employee  to  10  hours  within  such 
24,  three  reliefs  or  changes  of  employees  are  obviously  re- 
quired. After  deducting  the  10  hours  during  which  the  first 
motorman  was  employed,  this  leaves  the  14  hours  remaining 
from  1 1  p.  m.  to  8  a.  m.  and  from  i  p.  m.  to  6  p.  m.  to  be  di- 
vided between  the  two  who  succeed  him,  either  7  horns  to 
•each,  or  in  any  other  manner  not  exceeding  10  hours  in  all  to 
either  one,  in  such  manner  as  must  necessarily  afford  oppor- 
tunity for  rest  and  sleep  at  night  to  both,  and  without  detri- 
ment to  their  health  or  to  the  public  safety.  But  if  the 
motorman  who  has  this  opportunity  for  sleep  until  11  p.  m., 
when  he  comes  on  duty,  should  work  for  10  hours,  he  would 
work  9  of  those  hours  until  8  a.  m. ,  when  the  first  motorman 
returns,  and  his  tenth  hour  would  be  after  i  p.  m.,  when  the 
first  motorman  ceases.  But  since  the  second  motorman  began 
labor  at  II  p.  m.  the  night  before,  his  10  hours  of  labor  would 
not  have  been  "exacted"  within  12  consecutive  hours,  and  the 
penalty  of  a  fine  of  from  $100  to  $500  imposed  in  the  act  is 
a  second  time  incurred.  This  would  seem  incredible  if  it  were 
not  literally  true.  To  my  mind  such  restrictions  seem  wholly 
arbitrary  and  unwarrantable  by  any  considerations  affecting 
the  public  safety  or  otherwise. 

To  restrict  the  right  to  labor  to  the  12  hours  of  day  or  night 
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next  succeeding  the  commencement  of  such  labor  is,  in  effect^ 
to  prescribe  aibitrarily  by  law  the  hours  of  the  day  or  night 
in  which  a  man  may  work  and  those  in  which  he  may  not  do< 
the  same  work.  Under  this  act  he  can  only  contract  for  lO' 
hours'  labor  in  24,  and  he  is  thus  restricted  and  deprived  of 
the  right  to  labor  on  any  day,  if  he  will,  for  14  hours  of  the-. 
24,  or  for  more  than  half  of  his  whole  lifetime.  But  this  last 
restriction  makes  it  a  penal  offense  if,  having  entered  upon- 
his  10  hours  of  labor,  he  rests  for  more  than  2  hours  before  he* 
is  required  to  complete  his  day's  work. 

Again,  the  same  hours  of  day  or  night  are  not  prescribedi 
for  all ;  nor  does  this  statutory  work  period  necessarily  recur 
daily  on  the  same  hours  for  the  same  man.     To  apply  the  test 
to  the  motorman  above  supposed,  this  act  prohibits  the  first, 
who  begins  labor  at  6  p.  m. ,  from  making  a  contract  to  labor- 
after  6  a.  m.,  and  literally  deprives  him  of  the  right   to  labor 
at  his  calling  by  day,  and  restricts  his  right  to  labor  to  the 
hours  of  the  night;  while  his  successor,  who  does  not  begin, 
labor  until  11  p.  m.,  cannot  labor  after  11  a.    m.,   and  must 
labor  partly  by  day  and  partly  by  night.     Thus,   under  this; 
act,  it  is  clear  that  no  valid  contract  can  be  made  for  even  io> 
hours'  daily  labor,  unless  those  10  hours  are  to  fall  within  the 
period  of  12  consecutive  hours. 

To  impose  restrictions  such  as  these  is  cleatly  a  deprivation- 
both  of  liberty  and  of  property,  within  the  provisions  of 
article  i,  §  10,  of  the  Constitution. 

Fifth.  But  in  the  event  that  labor  for  the  period  supposed 
has  been  '* exacted"  of  the  street  railway  motorman  in  ques- 
tion, he  not  having  a  ^'written  contract"  with  the  company 
on  June  i,  1902,  and  the  labor  is  '^exacted"  on  some  day  on. 
which  the  law  is  in  force,  and  not  on  Sunday  or  any  other 
legal  holiday,  what  is  the  penalty  therefor  provided  by  the 
act,  and  on  whom  does  it  fall.' 

Unquestionably  this  is  a  penal  statute,  and  as  such  it  must 
be  construed  strictly.  It  seeks  to  make  a  statutory  oSense- 
out  of  an  act  not  hitherto  unlawful  and  not  malum  in  se.  It  is 
elementary  that  statutory  offenses  are  not  to  be  enlarged  by 
implication,  and  that,  unless  the  terms  of  the  statute  specifically 
include  the  exact  oSense,  there  can  be  no  violation  of  it. 

The  second  clause  of  section  i  contains  the  only  prohibition 
to  be  found  in  the  act,  and  it  is  as  follows:  ''No  officer  or 
agent  of  any  corporation  operating  street  cars  of  whatever 
motive  power  shall,  on  any  day,  exact  from  any  of  its  em- 
ployees more  than  the  said  ten  hours'  work  within  the 
twenty-four  hours  of  the  natural  day,  and  within  twelve  con- 
secutive hours.     Provided,"  etc.  • 

The  expression  ''natural  day,"  which  is  here  used,  is  defined 
in  Bouvier's  Law  Diet.,  sub  nom.,  to  be  "the  period  of  time- 
elapsing  between  sunrise  to  sunset."     Though  the  words  are 
used  in  a  penal  statute,  if  it   be  assumed   that  they  are  in- 
tended to  mean  a  period  of  24  consecutive  hours,    whether- 
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beginning  at  midnight,  as  in  the  civil  day,  at  sunrise,  at  noon, 
or  at  any  other  time  (although  the  crime  of  burglary  cannot 
be  committed  in  the  hours  of  the  ** natural  day'*  as  above  de- 
fined by  the  authority  cited),  then  the  officers  and  agents  of 
these  companies  are  forbidden  to  exact  labor  contrary  to  the 
provisions  of  the  statute.  ''Exacting''  labor,  and  ''exacting'* 
labor  only,  is  that  which  is  prohibited.  But  what  is  it  to 
"exact"  labor?  In  a  sense,  labor  cannot  be  "exacted"  of  a 
free  man.  It  at  least  and  of  necessity  implies  a  demand  and 
a  compliance  with  that  demand  in  some  way,  whether  that 
demand  be  made  lawfully  or  Unlawfully,  by  virtue  of  the  terms 
of  an  existing  contract  or  by  superior  force.  But  can  it  be 
said  that  that  which  a  man  freely  volunteers,  or,  it  may  be, 
even  desires,  is,  in  any  criminal  sense,  "exacted"  from  him.^ 
But,  without  further  consideration  of  this  point,  it  may  be  as- 
sumed that  there  has  been  an  "exaction"  of  labor  in  any 
manner  or  by  any  act  which  the  statute  makes  an  exaction. 
What,  then,  is  the  consequence? 

The  only  penalty  therefor  is  contained  in  section  3,  which 
is  as  follows:  "Any  street  railway  corporation  violating  the 
provisions  of  the  preceding  sections  of  this  act  shall  be  fined 
not  less  than  $100  nor  more  than  $560,  one-half  thereof  to  the 
use  of  the  complainant  and  the  other  half  to  the  use  of  the 
state."     Pub.  Laws,  c.  1004. 

It  will  be  observed,  first,  that  there  is  no  penalty  for  the 
employee  who  works  longer  than  the  specified  term ;  and^ 
second,  that  there  is  no  penalty  imposed  upon  the  "officer 
or  agent"  who  "exacts"  the  labcr,  the  statute  difiering  in  this 
respect  very  materially  from  the  Massachusetts  statute  (cap^ 
106,  §  70,  Rev.  Laws  1902),  on  which  the  act  in  question  is 
apparently  modeled  in  part,  and  which  is  as  follows:  "Who- 
ever violates  a  provision  of  this  chapter  for  which  no  specific 
penalty  is  provided,  shall  be  punished  by  a  fine  of  not  more 
than  $100."  And  the  New  Jersey  act  of  1887,  upon  the  same 
subject,  from  which  other  parts  of  the  act  under  consideration 
are  evidently  drawn,  provides,  in  section  2  thereof,  "that  it 
shall  be  a  misdemeanor  for  any  ofiicer  or  agent  of  any  such 
corporation  to  exact, "  etc.     Laws  1887,  p.  145,  c.  112. 

Unquestionably,  under  either  of  these  acts,  the  ofiicer  or 
agent  could  be  personally  punished;  but  in  this  act,  while 
the  officer  or  agent  is  prohibited,  there  is  no  penalty  pro- 
vided for  the  punishment  of  the  individual  who  so  violates  the 
act,  but  the  penalty  is  visited  upon  the  corporation  only. 

If  it  be  replied  that  a  corporation  acts  only  through  its 
officers  and  agents,  and  that  their  acts  are  the  acts  of  the  cor- 
poration, it  may  be  rejoined  that  such  is  the  case  only  when 
they  are  clothed  with  corporate  power,  and  are  acting  within 
the  sphere  of  their  authority,  and  not  otherwise,  and  that 
they  are  not  presumed  to  so  act  when  the  statute  prohibits 
such  act  to  be  done.  But  this  statute  always  imposes  a  pen- 
alty upon  the  corporation,  and  never  upon  the  individual 
8  R  R  R— 40 
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offender,  whether  he  acts  by,  without,  or  against  the  corpo- 
rate power  and  instruction.  And  this  penalty  is  a  fine  which 
is  to  be  paid  by  the  corporation,  and  which,  of  course,  deprives 
the  stockholders  therein  of  their  property  by  that  amount. 
In  so  far  as  this  act  thus  visits  a  penalty  upon  the  stockhold- 
ers, it  is  unquestionably  in  contravention  of  article  i,  §  lo,  of 
the  Constitution.  But  inasmuch  as  no  fine  can,  in  any  event, 
ever  be  imposed  upon  the  agent  or  officer  who  violates  the  pro- 
visions of  the  act,  the  real  ofiender  always  goes  unpunished, 
and  the  real  punishment  always  falls  on  the  stockholders, 
even  when  the  act  has  been  viol&ted  in  contravention  of  their 
express  authority. 

To  the  constitutionality  of  such  legislation  I  cannot  assent, 
whether  it  is  sought  to  be  justified  as  a  valid  exercise  of  the 
police  power  or  as  an  exercise  of  the  reserved  right  to  alter 
and  amend  the  charters  of  incorporation  of  the  several  com- 
panies afiected  thereby. 

Section  2  of  the  act  provides  **that  it  is  the  true  intent  and 
purpose  of  this  act  to  limit  the  usual  hours  of  labor  of  the  em- 
ployees of  street  railway  corporations,  as  aforesaid,  to  ten 
hours'  actual  work  a  day,  to  be  performed  within  a  period 
of  twelve  consecutive  hours,  as  aforesaid,  whether  such  em- 
ployees be  employed  by  the  trip,  the  job,  the  hour,  the  day, 
the  week,  or  any  other  manner."    Pub.  Laws,  c.  1004. 

If  the  hours  of  labor  in  any  lawful  calling  may  be  thus  lim- 
ited by  law  to  ten  in  each  day,  beyond  the  power  of  either 
party  to  increase,  if  not  to  diminish,  them,  it  follows  that  they 
may  be  limited  to  eight  or  to  twelve,  or  to  any  other  number 
of  hours,  in  like  manner  and  with  like  effect;  thus  substitut- 
ing for  the  constitutional  right  of  individual  liberty  of  con- 
tract the  transient  and  fluctuating  will  of  a  legislative 
majority,  which,  both  plutocrat  and  demagogue,  will  un- 
ceasingly strive  to  control,  and  against  which  the  individual 
will  be  powerless  to  defend — alike  helpless,  whether  the  legis- 
lative spoliation  of  the  employer  or  the  industrial  servitude  of 
the  employee  shnll  for  the  hour  prevail. 

And  if  the  foregoing  observations  shall  seem  to  have  been 
directed  less  to  the  limits  of  the  legislative  power  over  quasi 
public  corporations  than  to  the  limits  of  the  same  power  over 
the  citizen,  it  is  sufficient  to  reply  that  the  latter  is  the 
graver  and  higher  question  by  as  much  as  the  man  is  above 
the  dollar. 

For  the  reasons  above  set  forth,  I  am  of  the  opinion  that 
the  act  in  question  is  unconstitutional  in  the  particulars  enum- 
erated, and  is  wholly  void.  It  follows  from  the  unconstitu- 
tionality of  the  act,  and  as  a  necessary  conclusion,  that  a 
street  railway  conductor,  gripman,  or  motorman  may  freely 
contract  for  such  hours  of  labor  with  his  company  as  may  be 
agreed  upon  between  them. 

JOHN  TAGGARD  BLODGETT. 
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Michael  Carlin. 

(Argued  and  Submitted  March  20, 1903,    Decided  April  6, 1903.) 

[23  Sup.  Ct.  Rep.  585.] 

Vice  Principals— Foreman — Statute. 

The  neglect,  bj  the  foreman  of  a  railway  bridge  gang,  of  his  special 
tluty  to  see  that  the  workmen  nnder  him  performed  their  duty  to  leave 
a  clear  track  for  an  approaching  train,  is  the  neglect  of  a  duty  which  he 
owes,  not  as  a  fellow  servant  with  such  workmen,  but  as  a  vice  princi* 
pal  of  the  railroad  company,  under  Sayles's  (Tex.)  Civ.  Stat.  1897,  art. 
4560g,  providing  that  railroad  employees  intrusted  with  the  control  or 
command  of  other  employees,  or  with  the  authority  to  direct  any  other 
-employee  in  the  performance  of  his  duty,  are  vice  principals  of  the  rail- 
way company,  and  not  fellow  servants  with  their  coemployees. 

Same — Same — Negligence— Question  for  Jury. 

The  question  of  the  negligence  of  the  foreman  of  a  railway  bridge 
gang  in  failing  to  discover  a  spike  maul  upon  or  near  the  bridge,  imme- 
diately prior  to  the  passage  of  a  train,  is  for  the  jury  in  an  action  to 
recover  damages  from  the  railroad  company  for  personal  injuries  re- 
ceived by  a  member  of  such  gang,  for  which  there  is  no  other  cause 
assignable  than  that  the  train  in  passing  struck  the  maul  and  threw  it 
against  the  workman,  although  the  foreman  testified  that  he  looked  for 
and  did  not  discover  any  obstruction  to  the  approaching  train,  where 
there  was  nothing  to  prevent  its  discovery  if  it  was  there  and  the  glance 
of  the  foreman  was  anything  more  than  a  casual  or  formal  one. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  N  orthern  District  of  Texas 
entered  upon  a  verdict  of  a  jury  in  favor  of  plaintiff  in  an 
action  to  recover  damages  from  a  railway  company  for  per- 
sonal injuries.     Affirmed. 

See  same  case  below,  i ii  Fed.  777. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  plaintiff  in  error  brings  this  case  here  to  review  the 
judgment  of  the  United  States  circuit  court  of  appeals  for  the 
fifth  circuit,  affirming  the  judgment  in  the  circuit  court  for 
the  northern  district  of  Texas,  entered  upon  the  verdict  of  a 
jury  in  favor  of  defendant  in  error  on  the  trial  of  this  action 
brought  by  him  against  the  railway  company  to  recover  dam- 
ages (or  personal  injuries.  On  the  trial  it  appeared  that  Car- 
lin, the  plaintiff  below,  was  in  the  employment  of  the  railway 
company  in  September,  1898,  as  a  bridge  carpenter.  On 
that  day  he,  with  a  number  of  others  forming  what  is  termed 
the  bridge  gang,  of  which  George  Welsh  was  foreman,  was 
employed  in  making  some  repairs  on  a  bridge  near  the  Aledo 
water  tank,  not  far  from  Weatherford,  Texas.  The  bridge 
was  over  a  creek,  and  was  60  to  65  feet  long.  The  force  got 
to  work  on  the  bridge  about  ten  minutes  after  8  o'clock  in  the 
morning  under  Welsh,  the  foreman.  The  surface  of  the 
bridge  was  plain ;  the  ties  were  about  8  inches  apart,  and 
there  was  nothing  on  top  of  them  except  the  rails  and  the 
guard  rails,  the  rails  being  of  ordinary  size,  and  the  guard 
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rails  about  lo  inches  from  the  rails  and  parallel  with  them. 
The  guard  rails  were  8  inches  wide  and  stood  4  inches  above 
the  ties,  being  let  down  over  the  ties  about  2  inches,  and  were 
of  wood.  Some  time  after  the  men  had  been  working  on  the 
bridge  a  freight  train  was  seen  approaching  at  the  rate  of 
from  30  to  40  miles  an  hour.  Within  a  very  few  minutes  be- 
fore the  train  was  seen  one  of  the  workmen  on  the  bridge  had 
in  his  hand  what  is  called  a  spike  maul,  used  for  the  purpose 
of  driving  spike.  The  maul  was  of  iron  with  a  handle  about 
3  feet  long,  the  hammer  beint;  6,  8,  or  perhaps  10  inches  in 
length,  and  the  handle  went  into  the  middle  of  the  head, 
which  had  a  double  face.  Carver  was  the  man  who  was 
using  the  maul  a  few  minutes  before  the  train  came.  The  maul 
weighed  about  10  pounds.  At  the  time  Carver  was  using 
the  maul,  he  had  it  out  on  the  bridge  with  him.  A  witness 
for  the  defendant  stated  that  he  had  been  using  the  maul  on 
the  south  side  of  the  bridge  for  putting  up  the  staging  or  scaf- 
folding, and  when  he  finished  he  handed  it  to  someone  on 
the  top  of  the  bridge,  who  handed  it  to  Carver  on  the  north 
side  of  the  bridge,  to  spike  on  a  brace.  It  was  used  but  ten 
or  fifteen  minutes  before  the  passage  of  the  train.  Carver 
stated  he  did  not  remember  where  he  had  put  the  maul  when 
he  had  finished  using  it,  but  he  said  he  was  always  careful  to 
put  it  out  of  the  way  so  there  would  be  no  accident.  He  had 
nailed  the  last  piece  of  timber  on  the  bridge  and  got  down  on 
the  ground  and  was  about  10  feet  from  the  plaintiff,  and  had 
not  been  there  over  three  or  four  minutes  when  the  train 
passed.  The  witness  saw  no  other  spike  maul  or  hammer 
there  that  morning  than  the  one  which  he  used,  which  was 
the  regular  spike  maul  described  by  the  witness,  and  which 
he  found  after  the  train  passed. 

The  train  coming  from  the  west  was  seen  some  little  dis- 
tance before  it  reached  the  bridge,  and  the  people  on  the 
bridge  got  out  of  its  way,  and,  as  the  train  passed  over  the 
bridge  towards  the  east  the  plaintiff,   who  was  standing  a 
short  distance  from  the  east  end  of  the  bridge,  was  struck  by^ 
the  spike  maul  on  the  leg,  and  was  so  badly  injured  that  am- 
putation of  the  leg  above  the  knee  was  necessary,   and  was. 
performed.     The  train  on  its  passage  across  the  bridge  struck 
the  spike  maul  and  threw  it  in  the  direction  that  the  train 
was  going  with  such  force  toward  the  plaintiff  as  to  effect  the 
injury  mentioned,  although  the  train  was  not  seen  to  strike 
the  maul,  nor  was  the  maul  seen   to  strike  the  plaintiff.     All 
that  is  known  is  that  the  train   passed  the  bridge,  and  as  it 
passed  the  maul  struck  the  plaintiff,  and   the   handle  was. 
broken  close  up  to  the  head. 

It  was  customary  when  workmen  were  engaged  in  repairing 
a  bridge  for  the  foreman  to  see  that  the  bridge  was  cleared 
and  unobstructed  whenever  a  train  was  about  to  pass.  It  was^ 
the  duty  of  the  workmen  to  put  their  tools  out  of  the  way 
when  a  train  was  coming,  but  it  was  specially  the  duty  of  the 
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foreman  to  see  that  the  bridge  was  clear,  and  'Hhat  was  his 
business  and  that  was  what  he  was  for."  Welsh,  the  fore- 
man of  the  bridge  gang,  testified  that  he  had  no  recollection 
of  seeing  any  one  using  the  spike  maul  that  morning;  that  he 
had  been  around  all  parts  of  the  bridge,  both  on  top  and 
underneath  it,  before  the  train  had  passed.  He  says  when  he 
saw  the  train  coming  he  looked  up  and  down  the  track  to  see 
if  everything  was  clear,  and  did  not  see  anything,  and  stepped 
one  side  when  the  train  was  300  or  400  yards  from  him.  He 
said  he  had  plenty  of  time  if  there  had  been  anything  on  the 
bridge  to  have  taken  it  ofi;  that  when  a  man  was  using  tools 
and  got  through  with  them  he  was  supposed  to  take  care  of 
them  and  put  them  out  of  the  way ;  that  the  foreman  was 
liable  to  be  anywhere  about  the  bridge  at  any  time,  and  could 
not  be  depended  upon  to  be  at  any  particular  place ;  but  if 
there  were  men  working  on  top  of  the  bridge  it  would  be  their 
duty  to  be  on  the  lookout  always,  as  they  must  expect  a  train 
-at  any  time.  He  also  said  that  he  was  foreman,  and  that  as 
bridge  foreman  he  had  employed  Carlin  and  had  supervision 
over  him,  and  had  power  to  employ  and  discharge  him  as  well 
as  the  other  bridge  men  who  were  working  there  that  morn- 
ing. 

The  evidence  was  not  disputed  that,  although  it  was  the 
business  of  each  workman  to  see  to  it  that  his  tools  were 
not  in  the  way  of  an  approaching  train,  yet  that  it  was  par- 
ticularly the  duty  of  the  foreman  to  see  that  the  bridge  was 
■cleared  from  all  obstacles  when  a  train  came. 

This  is  in  substance  the  evidence  submitted  to  the  jury 
upon  the  question  of  the  negligence  of  the  defendant. 

The  judge  charged  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  defendant  was  negligent,  and  that 
the  plaintiff  was  injured  thereby;  that  the  defendant  was 
bound  to  exercise  ordinary  care  to  furnish  a  reasonably  safe 
place  within  which  employees  could  perform  their  duties; 
that  the  foreman  of  the  bridge  gang  was,  under  the  evidence, 
the  vice  principal  of  the  defendant  company,  and  that  the 
negligence  of  which  the  defendant  was  accused  consisted  in 
the  failure  on  the  part  of  the  foreman  oi  the  bridge  gang  to 
use  ordinary  care  to  remove,  or  to  see  and  remove,  the  spike 
maul  before  the  arrival  of  the  train  at  the  bridge. 

The  court  also  charged  that,  if  the  jury  believed  from  the 
evidence  that  the  spike  maul  was  left  on  the  bridge  by  a  fel- 
low servant  of  the  plaintiff,  and  that,  at  the  time  the  train 
approached,  the  foreman  of  the  bridge  gang  was  the  only  per- 
son upon  the  bridge,  and  that  he  could,  by  the  exercise  of  or- 
dinary care  have  seen  the  spike  maul  and  removed  it  from  the 
track  and  from  proximity  thereto;  and  if  they  believed  it  was 
on  the  track  or  within  proximity  thereto;  and  if  the  jury 
believed  that  it  was  the  duty  of  the  foreman  to  use  such  care 
to  see  that  the  track  was  clear  and  no  obstructions  on  it,  or 
:so  near  to  it  as  to  be  struck  by  a  passing  train ;  and  if  the  jury 
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believed  that  the  foreman  did  not  use  that  care,  and  that  the> 
spike  maul  was  struck  by  the  train  and   hurled  against  the 
plaintiff  and  caused  the  injuries;  and  if  the  jury  believed  it 
was  the  negligence  of  the  foreman  in  failing  to  see  and  re-- 
move  the  spike  maul ;  and  if  his  negligence  in  that  respect 
was  the  direct  and  proximate  cause  of  the  injuries  sustained 
by  the  plaintiff, — then  the  court  charged  that  the  plaintiff 
was  entitled  to  recover;  but  that,  if  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant,  and  the  foreman  in  charge, 
of  the  bridge  gang  was  not  guilty  of  negligence  which  directly 
and  proximately  contributed  to  the   injury  of  the  plaintiff, 
then  the  verdict  should  be  for  the  defendant. 

The  court  further  charged  that  the  defendant  should  not  be 
held  responsible  for  the  consequences  of  an  act  of  negligence 
which  could  not  reasonably  be  foreseen,  and  that  it  was  not 
actionable  negligence  to  fail  to  do  an  act  when  it  would  not 
have  been  anticipated  by  a  man  of  ordinary  care  and  pru- 
dence that  such  failure  to  perform  the  act  would  result  ia 
injury  to  any  one. 

Various  requests  to  charge  were  made  by  counsel  for  the 
defendant  and  refused  by  the  court,  not  necessary  to  be  here 
specifically  mentioned. 

The  jury,  as  stated,  found  a  verdict  for  the  plaintiff. 

Messrs.  David  D.  Duncan,  John  F.  Dillon,  and  Winslow  S. 
Pierce,  for  plaintiff  in  error. 

Messrs.  F.  E.  Albright,  E.  C.  Orrick,  and  J.  C.  Terrell,  Jr.,. 
for  defendant  in  error. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court : 

Two  erounds  have  been  urged  upon  the  court  for  reversing^ 
this  judgment  and  granting  a  new  trial:  One  was  that  the 
negligence  of  the  railway  company,  if  any,  was  that  of  a  fel-- 
low  servant,  for  which  it  was  not  liable;  and  (2)  that  there 
was  no  evidence  of  the  negligence  of  the  foreman,  in  failing^ 
to  discover  the  maul  or  hammer  upon  the  bridge,  sufficient  to 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiff. 

The  right  to  maintain  this  action  is  founded  upon  a  statute 
of  Texas,  the  material  sections  of  which  read  as  follows: 

**Art.  456og.  All  persons  engaged  in  the  service  of  any  per- 
son, receiver,  or  corporation  controlling  or  operating  a  rail- 
road or  street  railway,  the  lines  of  which  shall  be  situated  ia 
whole  or  in  part  in  this  state,  who  are  intrusted  bv  such  per- 
son, receiver,  or  corporation  with  the  authority  of  superin- 
tendence, control,  or  command  of  other  servants  or  employees, 
of  such  person,  receiver,  or  corporation,  or  with  the  authority 
to  direct  any  other  employee  in  the  performance  of  any  duty 
of  such  employee,  are  vice  principals  of  such  person,  receiver, 
or  corporation,  and  are  not  fellows  servants  with  their  coem- 
ployees. 

''Art.  456oh.  All  persons  who  are   engaged  in  the  commoa 
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service  of  such  person,  receiver,  or  corporation  controlling  or 
operating  a  railroad  or  street  railway,  and  who  while  so  em- 
ployed are  in  the  same  grade  of  employment,  and  are  doing 
the  same  character  of  work  or  service,  and  are  working  to- 
gether at  the  same  time  and  place  and  at  the  same  piece  of 
work  and  to  a  common  purpose,  are  fellow  servants  with  each 
other.  Employees  who  do  not  come  within  the  provisions  of 
this  article  shall  not  be  considered  fellow  servants. ''  Sayles's 
Civil  Stat.  (Tex.)  1897. 

With  reference  to  this  statute,  counsel  for  the  defendant 
requested  the  court  to  charge  the  jury  that — 

''Although  Welsh,  the  bridge  foreman,  may  have  been,  in 
law,  the  representative  of  the  company,  yet,  if  they  find  that 
the  act  of  examining  the  track,  as  the  train  might  be  ap- 
proaching, for  the  purpose  of  ascertaining  whether  or  not 
any  obstruction  was  upon  or  near  it,  was  a  duty  that  may  be 
expected  to  be  performed  by  any  one  of  the  men,  irrespective 
of  his  grade  or  rank;  that  is  to  say,  by  the  foreman  and  men 
alike  as  occasion  and  circumstances  may  require, — then,  in 
any  such  event,  the  act  or  duty  of  Welsh  in  this  respect  was 
one  which  existed  between  fellow  servants,  and  defendant 
would  not  be  liable  for  the  negligent  acts  of  Welsh  in  this  re- 
spect, if  any  there  were." 

This  charge  was  refused,  and  counsel  for  defendant  ex- 
cepted. 

The  court  did  charge  that  the  foreman  of  the  bridge  gang 
was,  under  the  evidence,  the  vice  principal  of  the  defendant 
company.  This  charge  was  duly  excepted  to  by  defendant's 
counsel. 

Defendant  contends  that  if  the  negligence  which  caused  the 
accident  was  the  failure  of  the  foreman  to  see  the  maul  or 
hammer  upon  the  bridge  and  to  remove  it,  it  was  not  the  fail- 
ure to  perform  a  duty  peculiar  to  him,  the  foreman,  and 
specially  imposed  upon  him  as  such  foreman  within  the  mean- 
ing of  article  4S6og,  because  it  was  a  duty  resting  equally 
upon  all  the  members  of  the  bridge  gang.  The  testimony 
in  regard  to  this  question  leaves  no  doubt  as  to  the  duty  of  the 
foreman,  although  it  also  appeared  that  when  a  man  was 
using  tools  and  got  through  with  them  he  was  supposed  to 
put  them  out  of  the  way  where  a  train  would  not  strike  them, 
and  it  was  his  business  to  do  so.  The  evidence  showed,  in 
addition,  that  it  was  the  special  business  of  the  foreman  to 
see  that  the  track  was  unobstructed  on  the  bridge  when  a 
train  was  about  to  cross,  and  that,  although  the  men  were 
supposed  to  see  that  the  track  was  clear,  it  was  the  foreman's 
business  to  supervise  them  and  see  that  the  men  left  a  clear 
track  as  the  train  came  on.  This  was  his  duty  as  foreman, 
and  not  as  fellow  workman ;  and  the  duty  of  care  on  the  part 
of  the  workmen  under  him  to  keep  the  tools  off  the  track  when 
the  train  came  on  the  bridge  in  no  degree  lessened  the  duty  of 
the  foreman  to  see  that  the  men  under  him  did  as  they 
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ought,  and  that  a  free  and  unobstructed  track  was  left  (or  the 
train.  In  other  words,  it  was  the  special  duty  of  the  fore- 
man, as  such,  to  see  that  the  men  performed  their  duty. 

The  negligent  act  of  the  foreman  did  not  arise  in  the  per- 
formance of  the  duty  of  a  mere  servant,  although  each  servant 
was  under  an  obligation  to  be  careful,  but  it  was  the  negli- 
gent act  of  the  vice  principal  in  the  performance  of  his  duty 
as  such.  As  it  was  the  special  duty  of  the  foreman  to  see  that 
the  men  performed  their  duty,  his  neglect  so  to  do  was  the 
neglect  of  a  duty  which  he  owed,  not  as  fellow  servant,  but 
as  vice  principal  within  the  statute  above  cited. 

Upon  the  second  ground,  we  are  of  opinion  that  there  was 
evidence  sufficient  to  go  to  the  jury  upon  the  question  of  the 
negligence  of  the  foreman  in  failing  to  discover  the  maul 
upon  the  bridge  immediately  prior  to  the  passage  of  the  train. 
The  foreman  himself  swears  that  he  did  look  along  the  track 
just  prior  to  the  coming  of  the  train,  and  that  he  did  not  see 
any  obstruction  on  the  track,  and  did  not  see  the  spike  maul 
in  question.  Whether  he  looked  or  not  is,  under  the  evi- 
dence, one  of  the  material  facts  in  the  case.  He  says  that 
he  did,  but  we  are  of  opinion  that  other  facts  proved  in  the 
case  were  of  such  a  character  as  to  make  it  proper  to  submit 
the  question  to  the  jury.  The  foreman's  evidence  was  that 
of  a  somewhat  interested  witness.  If  the  foreman  did  in  fact 
neglect  to  perform  his  duty  by  looking  over  the  track  just  prior 
to  the  coming  of  the  train  for  the  purpose  of  seeing  that  the 
bridge  was  clear  of  obstructions,  it  might  be  quite  a  serious 
matter  for  him  in  his  future  relations  with  the  company.  At 
any  rate,  no  man  is  an  absolutely  disinterested  witness  where 
his  testimony  relates  to  the  question  of  the  performance  or 
nonperformance  of  a  duty  which  he  owed  on  account  of  the 
position  which  he  occupied.  It  was,  therefore,  a  question 
for  the  jury  as  to  what  measure  of  credence  should  be  given 
to  his  testimony.  Of  course,  the  mere  absence  of  evidence 
that  the  foreman  did  his  duty  would  not  be  equivalent  to  evi- 
dence, direct  or  circumstantial,  that  he  did  not,  and  it  rested 
with  the  plaintiff  to  show  neglieence  of  the  foreman  for 
which  the  defendant  would  be  liable. 

But  there  are  certain  facts  proved  in  this  case  which  we 
think  rendered  it  necessary  to  submit  the  question  of  negli- 
gence to  the  jury,  notwithstanding  the  testimony  of  the  fore- 
man. We  have  here  a  bridge  not  more  than  6o  or  65  feet 
long, — an  open  top  bridge,  the  surface  of  which  was  plain. 
The  ties  for  the  rails  were  the  usual  distance  apart,  and  there 
was  nothing  on  top  of  them  except  the  rails  themselves. 
The  guard  rails  were  10  inches  from  the  track  and  parallel 
with  it,  and  they  stood  up  about  4  inches  above  the  ties. 
There  was,  therefore,  nothing  to  obstruct  or  prevent  the  view 
of  the  length  of  the  bridge  by  anyone  at  either  end,  and 
nothing  to  prevent  the  discovery  of  the  maul  if  the  glance  of 
the  individual    were  anything  more  than  casual   or  formal. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        633 

Texaa  A  Pacific  Ry.  Co.  v.  Carlin 

The  maul  could  not.  have  been  hidden  between  the  track  and 
the  guard  rails  so  as  not  to  be  above  the  track,  for  if  the 
maul  were  lower  than  the  track,  the  train  could  not  have  hit 
it,  as  it  is  perfectly  clear  that  anything  lower  than  the  sur- 
lace  of  the  track  could  .  not  be  struck  by  the  train.  So  it 
^ould  seem  quite  obvious  that  if  anyone  in  the  position  of 
the  foreman  had  looked,  it  would  have  been  possible  for  him 
to  have  discovered  this  maul  if  it  were  there.  Was  it  there? 
Workmen  had  been  using  the  maul  on  the  bridge  during  the 
morning  and  a  few  moments,  not  more  than  ten  or  fifteen 
minutes,  prior  to  the  crossing  of  the  train.  The  maul  was 
struck  by  it  and  hurled  with  great  force,  sufficient  to  break 
the  handle,  against  the  plaintiff,  who  was  standing  near  the 
•east  end  of  the  bridge.  The  man  who  was  known  to  have 
used  the  maul  a  few  minutes  before  the  arrival  of  the  train 
"says  himself  that  he  has  no  recollection  of  what  h6  did  with 
it.  Now,  whether  the  maul  were  left  exactly  on  the  bridge, 
or  just  off  the  bridge,  and  so  near  the  track  as  to  be  struck 
by  the  passing  train,  it  is  not  necessary  to  determine,  be- 
cause if  it  had  been  left  in  a  position  just  off  the  bridge,  and 
yet  so  near  the  track  as  to  be  struck  by  the  train,  the  failure 
of  the  foreman  to  see  it  and  have  it  removed  was  the  same 
as  if  it  had  been  on  the  bridge.  The  maul  being  left  so  that 
it  was  struck  by  the  train  and  hurled  against  the  plaintiff, 
the  failure  of  the  foreman  to  see  it  might  have  been  found 
by  the  jury  to  be  a  negligent  failure,  and,  it  being  his  duty  to 
see  that  the  track  was  kept  clear  for  the  passage  of  trains, 
that  failure  was  a  neglect  which  was  the  proximate  cause  of 
the  injury.  To  be  sure,  it  was  negligence  on  the  part  of  the 
servant  who  left  the  tool  there  in  the  first  place,  but  after 
such  negligence  had  occurred  the  duty  of  the  foreman  arose, 
and  he  bad  plenty  of  time  in  which  to  perform  it,  to  overlook 
the  bridge  where  the  track  was  and  see  that  there  was  no 
obstruction  for  the  passing  train,  and  his  failure  to  look,  or, 
looking,  to  discover  the  obstruction,  thus  became  the  immedi- 
ate and  proximate  cause  of  the  injury  which  followed. 

There  is  no  other  cause  assignable  for  this  injury  than  the 
lact  that  the  train  did  strike  the  maul,  and  that  fact  is  proved 
from  the  fact  that  it  was  thrown  in  the  direction  in  which 
the  train  was  going.  Counsel  for  the  defendant  admits  that 
the  evidence  shows  that  fact,  but  he  avers  that  it  does  not 
appear  that  the  maul  was  in  such  a  position  as  to  convict  t^e 
foreman  of  negligence  in  not  discovering  it,  and  as  to  that 
lact  counsel  insists  that  the  negligence  of  the  foreman  is  dis- 
proved by  the  uncontradicted  testimony. 

The  facts  already  stated  rendered  it  necessary,  in  our  judg- 
ment, to  submit  the  question  to  the  jury  as  to  the  negligence 
of  the  foreman,  even  although  he  testified  that  he  looked  and 
did  not  discover  any  obstacle  on  the  bridge. 

These  two  are  the  propositions  particularly  argued   before. 
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US.     We  do  not  see  in  them  any  ground  for  disturbing  the 
verdict  of  the  jury. 

We  have  looked  at  the  other  exceptions  taken  in  the  course^ 
of  the  trial,  and  are  of  opinion  that  they  do  not  show  any 
error  requiring  a  reversal  of  the  judgment,  and  it  is  therefore 
affirmed. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shelton. 

{Supreme  Court  of  Texas^  March  *,  1903. ) 

[72  S.  W.  Rep.  165.] 
Assignments  of  Error. 

On  appeal  to  the  Court  of  Civil  Appeals  the  aasigaments  of  error  were 
that  the  trial  court  erred  io  charging  that  defendant  had  the 
burden  of  proving  plaintiff's  contributory  negligence,  and  in  refusing 
to  charge  th^at,  if  it  appeared  from  plaintiff's  own  testimony  that  he  did 
not  exercise  reasonable  care,  the  jury  should  find  for  defendant.  The 
assignment  in  the  Supreme  Court  was  that  the  instruction  as  to  the  bur- 
den of  proving  contributory  negligence  was  calculated  to  lead  the  jury 
to  consider  only  the  evidence  offered  by  defendant :  held^  that  the  as- 
signments presented  to  the  Court  of  Civil  Appeals  were  different  from 
the  assignment  presented  to  the  Supreme  Court,  and  that  the  action  of 
the  former  court  could  not  be  reviewed. 

Master  and  Servant— Existence  of  Relationship. 

Where  a  switching  crew,  employed  to  do  yardwork  for  one  railroad^ 
and  paid  by  it,  performed  similar  services  at  a  connecting  point  for  de* 
fendant,  who  paid  the  other  company  one-half  the  cost,  and  there  was 
no  evidence  of  the  terms  of  the  contract  between  the  two  companiea 
concerning  their  joint  business  at  that  point,  the  crew  were  equally  the 
servants  of  both  companies,  and  defendant  was  liable  for  their  acts  to 
the  same  extent  as  if  it  had  employed  them. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judi- 
cial District. 

Action  by  J.  W.  Shelton  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  Judgment  in  the  Court  of  Civil 
Appeals  (69  S.  W.  653,  70  S.  W.  359)  affirming  a  judgment  for 
plaintifi,  and  defendant  brings  error.     Affirmed. 

Alexander  &  Thompson  and  J.  W.  Terry,  for  plaintiff  in 
error. 

Finley,  Etheridge  &  Knight,  for  defendant  in  error. 

BROWN,  J.  On  the  30th  of  March,  1900,  Shelton  pur- 
chased from  the  agent  of  the  railroad  company  at  Gainesville, 
Tex.,  a  ticket  to  Los  Angeles,  Cal.,  over  that  road  to  Purcell, 
Ind.  T.,  thence  over  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road by  way  of  Newton,  Kan.  At  Purcell  two  of  the  cars 
belonging  to  the  plaintifi  in  error  were  set  out  of  the  train,  in 
one  of  which  Shelton  was  seated.  Upon  arriving  at  Purcell, 
the  station  was  properly  announced,  and  the  passengers  left 
this  car,  except  Shelton  and  another  man.  The  switching 
crew  employed  by  the  Atchison,  Topeka  &  Santa  Fe  Railway- 
Company  took  charge  of  the  train  upon  its  arrival,  and  started 
to  take  it  into  the  yards  for  the  purpose  of  dropping  out  the 
two  cars.     Upon  discovering  Shelton  and  the  other  man  in 
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the  car,  one  of  the  crew  who  had  charge  of  the  train  told 
them  to  get  ofi  the  train,  or  they  would  be  left.  The  night 
was  dark,  and  the  platform  was  poorly  lighted,  and  when 
Shelton  stepped  ofi  the  train  he  fell,  and  received  his  in- 
juries. The  switching  crew  that  took  charge  of  the  train 
were  employed  by  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  to  do  the  work  for  both  companies  in  the  yards  at 
the  place  of  connection,  and  did  perform  that  work  for  both 
companies,  being  paid  by  the  latter  company.  The  defend 
ant  railroad  pleaded  contributory  negligence  on  the  part  of 
Shelton,  and  the  court,  among  other  things,  charged  the  jury 
as  follows:  ''The  burden  of  proving  that  plaintiff  was  guilty 
of  contributory  negligence  devolves  upon  the  defendant.'' 
The  railroad  company  asked  the  court  to  give  the  following 
charge:  ''You  are  instructed,  at  the  request  of  the  defendant, 
that,  while  the  burden  is  on  the  defendant  to  prove  its  defense 
of  contributory  negligence,  that  if  it  appears  from  the  plain- 
tiff's own  evidence  that  in  going  back  to  sleep  after  being 
awakened  and  notified  that  Purcell  was  the  next  station,  or 
that  in  jumping  from  the  moving  train  in  the  dark,  when  he 
could  not  see  where  he  was  jumping,  he  did  not  exercise  the 
care  and  prudence  that  a  person  of  ordinary  and  reasonable 
care  would  exercise  under  like  circumstances;  you  will  return 
a  verdict  for  the  defendant."  Judgment  was  entered  against 
the  railroad  company,  from  which  it  appealed,  and  presented 
the  following  assignments  of  error : 

"(lo)  The  court  erred  in  charging  the  jury  as  follows: 
'The  burden  of  proving  that  plaintiff  was  guilty  of  contribu- 
tory negligence  devolves  upon  the  defendant.'  " 

"(i6)  The  court  erred  in  refusing  to  give  to  the  jury  defend- 
ant's ninth  special  instruction,  which  properly  instructed  the 
jury  with  respect  to  the  burden  of  proof  on  the  question  of 
contributory  negligence. ' ' 

"Proposition:  Plaintiff's  own  evidence  disclosed  his  con- 
tributory negligence,  and  the  burden  of  proof  should  properly 
have  been  fixed  by  the  trial  court  upon  the  plaintiff." 

The  application  for  writ  of  error  presented  the  question  in 
the  following  form:  "The  honorable  Court  of  Civil  Appeals 
erred  in  overruling  the  tenth  and  sixteenth  assignments  of 
error,  which  complained  of  the  charge  of  the  trial  court, 
'burden  of  proving  contributory  negligence  devolves  upon  the 
defendant,'  and  of  the  refusal  to  give  defendant's  special 
charge  No.  9,  because  appellee's  own  testimony  tended 
strongly  to  show — if  it  did  not  completely  establish — his  con- 
tributory negligence  as  being  the  proximate  cause  of  the  in- 
jury; and  on  this  state  of  the  evidence  the  burden  of  proof 
was  improperly  placed  upon  the  defendant  by  the  trial  court, 
as  such  charge  was  calculated  to  cause  the  jury  to  believe  that 
in  considering  this  issue  they  were  not  entitled  to  consider 
the  evidence  offered  by   plaintiff,    and   herein  the  Court  of 
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Civil  Appeals  erred  in  holding  that  appellant's  charge  g  was 
properly  refused." 

We  have  stated  only  such  facts  as  are  necessary  to  under- 
stand the  questions  decided  by  this  court. 

A  writ  of  error  was  granted,  because  this  court  was  of  opin- 
ion under  the  facts  that  the  trial  court  erred  in  charging  the 
jury  that  the  burden  of  proving  contributory  negligence  on  the 
part  of  the  plaintiff  rested  upon  the  railroad  company.  In 
this  court  the  proposition  is  presented  that  the  charge  was. 
calculated  to  lead  the  jury  to  consider  only  the  evidence 
offered  by  the  defendant  on  the  subject  of  contributory  negli- 
gence, while  in  the  Court  of  Civil  Appeals  (69  S.  W.  653)  the 
proposition  was  that  the  error  consisted  in  misdirecting  the 
jury  as  to  the  burden  of  proof.  The  defendant  in  error  ob- 
jects to  the  consideration  of  the  assignment  as  here  presented, 
because  it  was  not  assigned  and  presented  to  the  Court  ojf 
Civil  Appeals. 

We  are  of  opinion  there  is  a  marked  difference  in  the 
question  presented  to  the  Court  of  Civil  Appeals  and  that 
presented  to  this  court.  The  object  in  requiring  assignments 
to  be  made  accompanied  by  propositions  of  law  is  to  direct 
the  mind  of  the  appellate  court  to  the  very  point  upon  which 
it  is  claimed  the  trial  court  committed  the  error;  and  when  a 
party  has  thus  presented  his  case,  and  specified  his  objections 
to  the  ruling  of  the  trial  court,  he  thereby  waives  any  other 
objection  which  might  have  been  presented  under  that  as- 
signment of  error.  H.  &  T.  C.  Ry.  Co.  v.  Rutherford,  94  Tex. 
518,  62  S.  W.  1056.  In  the  case  cited  this  court  said:  ''As 
specific  objections  were  made  to  the  instruction  in  the  brief, 
those  not  so  specified  were  waived,  and  this  court  can  only 
review  the  action  of  the  Court  of  Civil  Appeals  upon  the  point 
properly  presented  to  it.'*  The  Court  of  Civil  Appeals  could 
not  have  understood  that  the  plaintiff  in  error  was,  by  the 
proposition  contained  in  its  brief,  attempting  to  raise  the 
same  question  that  is  presented  in  the  application.  We 
therefore  conclude  that  we  cannot  review  the  action  of  the 
Court  of  Civil  Appeals  under  the  assignments  presented  in 
the  application. 

It  is  contended  by  the  plaintiff  in  error  that  the  persons 
who  had  charge  of  the  train  at  the  time  Shelton  was  injured 
weie  the  servants  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  for  whose  acts  plaintiff  in  error  is  not  liable. 
The  facts  show  without  dispute  that  the  switching  crew  which 
had  charge  of  the  train,  one  member  of  which  gave  the  direc- 
tion to  the  plaintiff  to  leave  the  car,  were  employed  by  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company;  that  they 
performed  the  yard  work  for  both  companies  at  the  point  of 
connection  at  Purcell,  and  were  paid  by  the  company  which 
employed  them,  the  plaintiff  in  error  paying  to  the  other  com- 
pany one-half  of  the  cost.  There  was  no  evidence  of  the 
terms  of  the  contract  between   the  two  railroads  concerning 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        637 

Randolph  v.  New  York,  etc.,  R.  Co 

their  joint  business  at  that  station.  Under  this  state  of  facts 
the  men  of  the  switching  crew  were  equally  the  servants  of 
both  companies,  and  the  plaintiff  in  error  was  liable  for 
their  acts  to  the  same  extent  as  i(  they  had  been  employed  by 
it.     G.,  C.  &  S.  F.  Ry.  Co.  v.  Dorsey,  66  Tex.  148,  18  S.  W. 

444- 
We  have  examined  all  of  the  assignments  of  error  presented 

in  the  application,  and  find  no  error  which  requires  a  reversal 

of  the  judgment.     It  is  therefore  ordered  that  the  judgment 

of  the  district  court  and  of  the  Court  of  Civil  Appeals  be  in 

all  things  afiBrmed. 

Randolph  v.  New  York  Cent.  &  H.  R.  R.  Co. 

{Court  0/  Errors  and  Appeals  of  New  Jersey  ^  June  is%  1903,) 

[55  Atl.  Rep.  240.] 

Injury  to  Servant— Duty  of  Master.* 

The  duty  of  the  master  to  inspect  apparatus  and  appliances  is  a  duty 
to  exercise  reasonable  care,  only,  in  making  the  inspection,  and  requires 
only  the  making  of  such  tests  and  examinations  as  are  reasonably  prac-* 
ticable. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Ernest  S.  Randolph  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  Judgment  for  plain-> 
tiff,  and  defendant  brings  error.     Reversed. 

Vredenburgh,  Wall  &  Van  Winkle,  for  plaintiff  in  error. 
Horace  Allen  and  Warren  Dixon,  for  defendant  in  error. 

SWAYZE,  J.  The  plaintiff's  action  is  brought  to  recover 
damage  caused  by  the  sudden  stopping  of  a  freight  train 
upon  which  he  was  employed  as  a  brakeman.  The  sudden 
stopping  was  due  to  the  bursting  of  a  piece  of  hose  connect- 
ing the  air  brakes  between  the  cars.  The  train  started  from 
Weehawken,  and  the  accident  happened  about  50  miles 
away.  The  train  had  made  four  stops,  at  each  of  which  the 
air  brakes  had  been  successfully  applied.  The  negligence 
complained  of  was  the  failure  of  the  company  to  make  a 
proper  inspection  of  the  hose.  It  appeared  that  the  inspector 
at  Weehawken  had  made  the  usual  inspection  before  the 
train  left,  except,  perhaps,  a  failure  to  handle  the  hose  coup^ 
lings  between  the  cars.  This  inspection  consisted  in  passing 
along  the  train  to  see  that  it  was  equipped  with  air  brakes 
and  that  nothing  was  broken,  and,  after  the  air  was  turned 
into  the  train  line,  opening  the  relief  valves  on  each  car,  to 
learn  if  the  air  was  passing  through  and  if  each  car  was  being 
charged ;  then  opening  the  atigle  cock  at  the  rear  end,    and 

*As  to  the  care  due  an  employee,  see  foot-note  appended  to  Atchison, 
T.  St  S.  F.  Ry.  Co.  v.  Klngscott  (Kan.),  4  R.  R.  R.  528,  27  Am.  &  Bng, 
R.  Cas.,  N.  S.,  528. 
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blowing  the  air  through;  then  passing  back  to  the  head 
end  of  the  train,  and  having  the  engineer  apply  the  air,  to 
see  that  the  brakes  were  working,  at  the  same  time  listening 
and  watching  for  leaks,  to  see  if  any  hose  showed  signs  of 
weakness.  We  are  satisfied  by  the  testimony  of  Colson  that 
this  train  was  inspected  in  this  manner  before  leaving 
Weehawken.  His  testimony  was  criticised  as  testimony  not 
of  the  facts  of  the  case,  but  of  his  general  custom  as  re- 
quired by  the  rules  of  the  company,  but  we  think  such  is  not 
a  fair  construction  of  the  language  used  by  the  witness. 
This  method  of  inspection  was  the  ordinary  method  used  by 
the  railroads  having  their  termini  in  Jersey  City,  except 
that  the  chief  car  inspector  of  the  Central  Railroad  testified  that 
the  inspector  on  that  railroad  takes  hold  of  the  hose  before 
he  couples  it.  It  does  not  appear  in  the  case  that  the  actual 
handling  of  the  hose  would  have  disclosed  the  defect  which 
caused  the  accident,  and  we  think  this  difference  is  imma- 
terial. The  only  evidence  upon  the  part  of  the  plaintiff  that 
any  other  inspection  was  necessary,  or  that  the  defect  in  the 
hose  could  have  been  discovered  by  inspection,  was  the  testi- 
mony of  the  witness  Olsen,  a  mechanical  engineer  and  a  pro- 
fessional tester  of  materials.  He  admitted  that  he  could 
not  speak  with  authority  as  to  the  inspection  made  by  rail- 
way companies.  He  testified  that  an  examination  would 
show,  to  a  person  who  understood  how  to  examine,  and  was 
thoroughly  familiar  with  the  subject,  whether  a  hose  would 
be  likely  to  break  or  not ;  and,  when  asked  what  kind  of  an 
examination  would  show  that,  he  answered,  ''By  means  of 
a  glass  [evidently  meaning  a  magnifying  glass],  by  means  of 
water,  by  means  of  pressure;"  and  his  testimony  indicates 
that  the  pressure  to  which  he  refers  is  a  pressure  of  several 
hundred  pounds.  The  ordinary  train  pressure  is  70  pounds. 
The  hose  itself  in  this  case  was  a  standard  hose,  made  by 
manufacturers  of  good  repute,  and  was  their  best  brand.  It 
was  made  originally  in  October,  1898,  apparently  for  the  Bal- 
timore &  Ohio  Railroad  Company.  The  ordinary  life  of  a 
hose  of  this  character  is  shown  to  have  been  from  three  to 
four  years.     The  accident  happened  May  14,  1901. 

The  duty  of  the  employer  is  to  exercise  reasonable  care  and 
skill  in  making  inspections  and  tests  at  proper  intervals. 
Steamship  Co.  v.  Ingebregsten,  57  N.  J.  Law,  400,  31  Atl. 
619;  Atz  V.  Manufacturing  Co.,  59  N.  J.  Law,  41,  34  Atl. 
980,  approved  in  Baldwin  v.  Atlantic  City  R.  Co.,  64  N.  J. 
Law,  232,  45  Atl.  810.  This  duty  is  satisfied  if  the  master 
uses  ''such  reasonable  precaution  as  a  man  of  ordinary  pru- 
dence would  use  for  the  safety  of  himself  and  his  workmen 
under  the  circumstances.*'  The  master  is  not  bound  to  exer- 
cise extraordinary  care  or  the  highest  diligence.  We  think 
this  duty  is  satisfied  if  the  master  exercises  the  same  care  that 
is  ordinarily  exercised  in  the  same  matter,  and  that  one  en- 
gaged in  practical  operations  is  not  bound  to  make  either  the 
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inspections  or  the  tests  which  may  be  possible  in  a  labora- 
tory, or  upon  a  small  scale,  and  outside  of  the  practical  con- 
duct of  afiairs.  The  evidence  leads  us  to  the  conclusion  that 
the  ordinary  and  reasonable  inspection  did  not  require  the 
examination  with  a  glass  or  by  means  of  water  suggested  by 
Olsen,  nor  do  we  think  that  it  required  that  the  hose  be  sub- 
jected to  the  extraordinary  pressure  which  he  suggested.  It 
is  only  when  the  hose  appears  doubtful  that  the  test  of  extra- 
ordinary pressure  is  applied  in  actual  practice.  Olsen  exam- 
ined the  hose  at  the  trial  with  a  glass  which  magnified  three 
or  four  hundred  times,  and  discovered  cracks  in  the  outer 
coating  of  the  hose,  which  indicated  to  him  that  the  hose  had 
become  of  so  doubtful  a  character  that  it  ought  to  have  been 
further  tested  by  subjecting  it  to  great  pressure;  but  there  is 
no  proof  that  the  ordinary  practice  of  railroads  requires  the 
use  of  a  magnifying  glass  to  discover  cracks  in  the  hose. 
Such  a  test  seems  to  us  too  stringent  to  expect  in  actual  prac- 
tice. This  hose  was  subjected  to  the  highest  pressure 
expected  to  be  applied  to  it  in  ordinary  use,  and  no  better  prac- 
tical test  is  suggested  than  the  actual  application  of  the  train 
pressure  to  the  hose.  It  would  be  manifestly  impracticable 
on  each  occasion  to  subject  the  hose  to  the  test  suggested  by 
Olsen  as  likely  to  lead  to  the  discovery  of  the  particular  de- 
fect existing  in  this  hose.  Moreover,  the  accident  to  the 
hose  which  happened  in  this  case  was  one  which  was  liable 
to  happen  unexpectedly;  and,  to  guard  against  such  acci- 
dents, it  was  the  duty  of  the  trainmen  themselves,  of  whom 
the  plaintifi  was  one,  to  make  inspections  as  often  as  possible 
durine  the  trip.  For  the  purpose  of  replacing  hose  which 
might  become  defective  during  the  trip,  extra  pieces  were  sup- 
plied, and  kept  in  the  caboose  at  the  end  of  the  train.  If 
the  defect  was  discovered  by  reasonable  inspection  with  the 
naked  eye,  then  the  trainmen  ought  to  have  discovered  it  at 
one  of  the  several  stops  before  the  accident,  and  to  have  re- 
placed the  hose  with  one  of  the  extra  pieces  from  the  caboose. 
The  failure  to  do  so  was  the  negligence  of  a  fellow  servant, 
for  which  the  defendant  is  not  responsible  to  the  plaiatiff. 
If,  however,  the  defect  was  not  discoverable  by  reasonable 
inspection  with  the  naked  eye,  then  there  is  a  failure  to  estab- 
lish negligence  in  the  inspector  at  Weehawken.  In  either 
view,  the  plaintiff  cannot  recover; 

The  judgment  is  reversed,  with  costs,  and  the  record  must 
be  remitted  for  a  new  trial. 


Miller  v.  Central  R.  Co.  of  New  Jersey. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  /j,  1903.) 

[55  Atl.  Rep.  245.] 


Injury  to  Employee — Negligence  of  Fellow  Servant. 
Where  a  flagman  of  a  atalled  railway  train,  whose  duty  It  la  to  aignal 


zi  Xcw  Jeisey. 


of  William 


Ccctial  Raiboad, 

crd  of  a  coal 

December  3* 

from  Phillips^ 

slowly,  appar- 

eat,j  en  acccznt  cf  a  wst  arxi  sZ-ppery  raiL  It  bad  taken 
ower  an  bczr  to  traTe!  tbe  three  mi^es  between  Phillipsbo^ 
and  tbe  point  cf  collisica.  Tbere  was  testimony  to  show  tbat 
it  was  goin^  at  the  race  M  abcct  two  mites  an  boor  wben  tbe 
collision  took  place.  J:i5t  before  tbe  collision  the  engineer 
save  the  signal  for  tbe  nagman,  who  was  riding  on  the 
pnsber  engine  of  tbe  coal  train,  to  go  back  for  the  purpose  of 
flagging  tbe  approaching  train,  and  this  signal  was  repeated. 
Tbe  flagman  did  not  respond  promptly  to  tbe  signaL  and  the 
conductor  of  the  coal  train  found  him,  after  tbe  second  signal 
bad  been  given,  in  tbe  tank  ot  the  engine,  and,  in  tbe  witness* 
own  language,  ^'chased  him  back.**  He  had  gone  some  7  or 
8  rail  lengths^tbe  estimates  of  distance  vary  from  100  to 
160  feet — wben  Miller's  train  came  in  sight.  It  was  then  too- 
late  to  avoid  the  collision.  It  appeared  tbat  tbe  train  dis- 
patcher of  the  company  at  Jersey  City  had  been  anxious 
about  the  coal  train,  and  had  inquired  frequently*  just  prior 
to  tbe  accident*  of  tbe  telegraph  operator  at  Bloomsbury, 
where  the  coal  train  was  to  run  on  a  siding,  if  the  coal  train 
had  been  seen. 

The  trial  judge  ordered  a  nonsuit,  holding  that  the  proxi- 
mate cause  of  the  accident  was  the  negligence  of  the  flagman 
to  signal  Miller's  train,  and  that  the  flagman  was  a  fellow 
servant.  We  ag^ree  with  the  trial  judge.  It  can  make  no 
difference  in  the  case  to  what  cause  the  stalling  of  the  coal 
train  is  attributable.  Such  stalling  was  an  ordinary  occur- 
rence.    It  was  to  provide  against  such  accidents  as  happened 

*As  to  whether  trainmen  of  different  trains  are  fellow  servants,  see- 
foot-note  appended  to  Pittsburg,  etc.,  Ry.  Co.  v.  Gipe  (Ind.)>  6  R.  R.  R- 
383,  29  Am.  &  En«:.  R.  Cas.,  N.  S.,  383. 
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in  this  case  that  the  flagman  was  required  to  go  back,  to  sig- 
nal an  approaching  train. 

The  counsel  for  the  plaintifiE  in  error  argued  that  the  com- 
pany was  negligent. (i)  because  it  failed  to  have  a  sufficient 
number  of  officers  at  its  managing  head  quarters  in  Jersey 
City  to  conduct  its  business;  (2)  because  it  failed  to  notify 
the  decedent  when  he  left  Phillipsburg  that  the  coal  train  had 
not  reached  Bloomsbury,  12  miles  distant,  so  that  he  might 
run  around  the  coal  train  or  look  out  for  it;  and  (3)  because 
the  flagman  was  an  ordinary  brakeman,  only. 

As  to  the  first  allegation  of  negligence,  it  is  enough  to  say 
that  there  is  no  evidence  to  show  that  the  company  did  not 
have  the  ordinary  force  necessary  for  the  conduct  of  its  busi- 
ness. The  train  dispatcher  at  Jersey  City  is  shown  to  have 
been  alert,  and  to  have  made  frequent  inquiries  for  the  loca- 
tion of  the  coal  train. 

As  to  the  second  allegation  of  negligence,  we  think  it  would 
be  impossible  to  sustain  a  verdict  based  upon  the  idea  that 
reasonable  care  on  the  part  of  the  railroad  company  required 
it  to  notify  the  decedent  before  he  left  Phillipsburg  that  the 
coal  train  had  not  yet  reached  Bloomsburyi  The  system  of 
warning  signals  which  had  been  adopted  by  the  railroad  com- 
pany seems,  from  the  evidence,  to  have  been  known,  and 
must  necessarily  have  been  known,  to  the  decedent.  That 
system  made  no  provision  for  signals  at  the  early  hour  in 
the  morning  at  which  this  accident  happened,  between  Phil- 
lipsbure  and  the  first  telegraph  station  east,  at  Bloomsbury, 
other  than  the  ordinary  system  of  warning  by  sending  back  a 
flagman  from  the  train  in  advance  a  sufiBcient  distance  to 
warn  the  engineer  of  the  approaching  train.  It  was  argued 
that  this  flagman  was  not  bound  to  go  back  if  his  own  train, 
was  moving  even  at  as  slow  a  rate  as  two  miles  an  hour,  but 
the  evidence  shows  clearly  that  it  not  only  was  his  duty  to  go 
back,  but  that  he  disregarded  the  repeated  signal  for  that 
purpose  from  the  engineer,  and  finally  was  ' 'chased  back"  by 
the  conductor.  The  evidence  leaves  no  room  for  doubt  that, 
if  he  had  performed  his  plain  duty,  the  accident  would  not 
have  happened. 

While  it  is  the  duty  of  the  railroad  company  to  exercise 
reasonable  care  in  providing  a  system  of  signals,  the  duty  to 
carry  out  the  system  by  giving  the  signals  is  the  duty  of  the 
employee,  incident  to  his  employment,  and  for  the  failure  of 
the  employee  to  perform  that  duty  the  employer  cannot  be 
held  responsible  by  another  employee  engaged  in  the  com- 
mon employment. 

The  weight  of  authority  in  other  jurisdictions  holds  that 
the  employees  of  a  railroad  company  on  different  trains  are 
engaged  in  a  common  employment.  Northern  Pacific  Rail- 
road Co.  V.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  848,  40  L. 
Ed.  999;  Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345,  41 
L.  Ed.  746;  Martin  v.  Atchison,  Topeka  &  Santa  Fe  R.  Co.« 

8  R  R  R— 41 
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i66  U.  S.  399,  17  Sup.  Ct  603,  41  L.  Ed.  105 1;  Northern 
Pacific  Railroad  Co.  v.  Poirier,  167  U.  S.  48,  17  Sup.  Ct.  741, 
42  L.  Ed.  72;  Peaslee  v.  Fitchburg  Railroad  Co.,  152  Mass. 
155,  25  N.  E.  71;  Healy  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (R. 
I.)  37  Atl.  676.  We  think  this  is  a  correct  application  of  the 
general  rule  exempting  the  master  from  liability  for  the  neg- 
ligence of  a  fellow  servant. 

It  is  urged  that  the  railroad  company  was  negligent  in 
employing  an  incompetent  flagman,  or  in  imposing  the  duties 
of  a  flagman  upon  a  rear  brakeman.  The  answer  is  that 
there  is  no  evidence  in  this  case  that  the  flagman  was  incom- 
petent, except  this  single  act  of  negligence,  and  there  is  noth- 
ing to  show  that  it  was  improper  to  intrust  the  rear  brakeman 
with  the  duty  of  the  flagman.  On  the  contrary,  the  evidence 
shows  that  that  was  the  ordinary  course  of  business.  The 
duty  of  a  flagman  required  fidelity,  only,  and  not  special  skill. 

The  judgment  should  be  affirmed. 


Branz  v.  Omaha  &  C.  B.  Ry.  &  Bridge  Co. 

{Supreme  Court  of  lowa^  May  13%  ^90j.) 

[94  N.  W.  Rep.  906.] 

Injury  to  Inexperienced  Employee — Assumption  of  Risk — Coupling 
Cars. 
An  ordinary  laborer  for  a  raUroad,  working-  with  other  laborers  of 
the  same  class,  who  had  never  had  any  occasion  to  make  a  coupling, 
nor  any  reason  to  suppose  that  he  would  be  required  to  do  so,  did  not 
assume  the  risk  of  defects  in  a  car  or  a  drawhead  of  which  he  had  no 
reason  to  know  and  had  never  observed,  when  suddenly  called  by  a  fore- 
man to  make  such  coupling. 

<2uestion  for  Jury. 

In  an  action  for  servant's  injuries  caused  by  a  defective  coupling, 
where  the  evidence  was  conflicting  as  to  whether  the  usual  safe  method 
of  making  such  couplings  was  by  going  between  the  cars  or  not,  the 
question  as  to  what  was  the  usual  safe  method  was  for  the  jury. 

Appeal  from  District  Court,  Pottawattamie  County;  A.  B. 
Thornell,  Judge. 

Action  to  recover  damages  for  personal  injuries  received  by 
plaintiff  while  in  the  employ  of  defendant.  Verdict  for 
plaintiff,  and  from  judgment  thereon  defendant  appeals. 
Affirmed. 

Wright  &  Baldwin,  for  appellant. 
F.  W.  Miller,  for  appellee. 

McCLAIN,  J.  Plaintiff  was  injured  while  coupling  an 
electric  motor  car  to  a  flat  car.  The  employee  in  charge  of 
the  motor  car,  which  was  standing  separated  a  short  distance 
from  the  fiat  car  to  which  it  was  to  be  coupled,  started  the 
motor  car  back  towards  the  flat  car  with  a  sudden  jerk  after 
the  plaintiff,  who  was  trying  to  make  the  coupling,  had 
stepped  between  the  cars  for  the  purpose.     The  momentum  of 
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the  motor  car  was  such  that,  although  plaintifi  successfully 
made  the  coupling,  the  cars  came  so  close  together  before 
he  could  retreat  that  he  was  injured. 

No  complaint  is  made  of  rulings  on  the  introduction  of 
testimony,  nor  as  to  the  rules  of  law  stated  in  the  instructions 
to  the  jury,  but  counsel  for  appellant  urge  that  there  was  no 
evidence  to  support  the  allegations  of  negligence,  and  that 
without  conflict  in  the  evidence  it  appeared  that  plaintifi  was 
guilty  of  contributory  negligence.  Tney  contend  that  the 
case  should  not  have  been  submitted,  at  least  as  to  some  of 
the  allegations  of  negligence,  and  that,  after  the  verdict  was 
returned  for  plaintiff,  it  should  have  been  set  aside  on  motion 
for  new  trial  as  without  support.  The  negligence  alleged 
was*in  using  a  defective  motor  car,  which  would  not  start  at 
all  until  sufficient  power  was  applied  to  make  it  start  quickly, 
and  with  a  jump,  the  claim  of  plaintiff  being  that  the  coup- 
ling of  the  motor  car  to  the  fiat  car  was  rendered  peculiarly 
hazardous  by  reason  of  this  fact ;  also  that  the  drawhead  at- 
tached to  the  motor  car,  by  means  of  which  it  was  to  be 
coupled  to  the  fiat  car,  was  defective  by  reason  of  a  brake  on 
one  side  in  the  surrounding  collar,  so  that,  when  the  coupling 
was  made,  the  drawbars,  instead  of  forming  a  stiff  connec- 
tion, preventing  the  motor  from  coming  so  near  to  the  fiat 
car  as  to  injure  plaintiff,  standing  between  them,  gave  way 
towards  the  plaintiff,  and  allowed  the  motor  and  car  to  come 
so  close  together  as  to  crush  him.  There  was  evidence  tend- 
ing to  support  each  of  these  allegations.  Witnesses  testified 
that  the  motor  car  was  out  of  order  in  the  respect  alleged, 
and  had  been  in  bad  condition  in  this  respect  for  some  time 
before  the  accident,  and  while  a  witness  for  the  defendant, 
who  himself  said  that  the  car  was  in  bad  condition  on  the 
morning  preceding  the  accident,  testified  that  he  had  put  it 
in  good  condition,  his  testimony  was  so  far  in  confiict  with 
that  of  the  other  witnesses  as  to  what  he  did  that  the  jury 
may  well  have  found  that  the  bad  condition  of  the  car  was 
not  remedied.  As  to  the  defective  drawhead,  the  question 
whether  the  defect  had  any  connection  with  the  accident 
seemed  to  depend,  under  the  evidence,  on  whether  a  goose- 
neck link  was  used  in  making  the  coupling.  There  is  cer- 
tainly some  evidence  tending  to  show  the  use  of  such  link, 
and  that,  if  that  kind  of  a  link  was  used,  the  defect  in  the 
drawhead  would  lead  to  just  the  kind  of  accident  which  hap- 
pened. The  defect  in  the  drawhead  was  shown  to  have  ex- 
isted for  such  length  of  time  that  defendant  ought  to  have 
been  aware  thereof;  and,  indeed,  it  appears  that  its  em- 
ployee whose  duty  it  was  to  keep  the  cars  in  order  was  aware 
of  it,  and  allowed  the  car  to  be  used  without  remedying  the* 
defect. 

It  is  argued  for  appellant  that  plaintiff  assumed  the  risk  of 
the  defective  car  and  the  defective  drawhead.  But  plaintiff 
was  not  engaged  especially  in  the  business  of  coupling  cars. 
He  was  an  ordinary  laborer,  working  with  other  laborers  of 
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the  same  character.  He  had  never  before  had  occasion  to 
make  a  coupling,  nor  had  he  any  reason  to  suppose  that  he- 
would  be  required  to  do  so.  In  this  particular  instance  he 
was  asked  by  the  foreman  to  make  the  coupling  because 
he  was  nearer  to  the  place  where  it  was  to  be  made  than  any 
of  the  other  employees.  He  had  no  reason  to  know  of  de- 
fects in  the  car  or  the  drawhead  which  were  of  any  impor- 
tance to  him  in  his  employment,  and  it  does  not  appear  that 
he  had  ever  observed  either  of  them.  At  the  very  time  the 
coupling  was  made  he  had  not  a  chance  to  know,  before  the 
danger  arose,  either  that  the  motor  was  defective  or  that 
the  drawhead  was  broken.  Certainly,  under  these  circum- 
stances, there  could  be  no  assumption  of  risk. 

As  to  the  contributory  negligence  of  plaintifi,  there  is  evi- 
dence tending  to  show  that  he  attempted  to  make  the  coupling 
in  a  reasonably  safe  manner,  and  in  the  manner  in  which  such 
couplings  were  usually  made.  A  witness  for  defendant  testi- 
fied that  the  coupling  might  have  been  made  by  plaintiff 
without  going  between  the  cars,  and  that  such  was  the  proper 
method.  But  there  is  evidence  to  the  contrary  as  to  the 
usual  and  safe  method  of  making  such  couplings,  and  the 
question  was  for  the  jury.  The  same  witness  for  defendant 
further  testified  that  a  proper  method  of  making  such  coup* 
ling  was  to  wait  until  the  motor  and  flat  car  were  near  enough 
together  to  enable  the  coupling  to  be  made  and  the  motor 
had  come  to  a  stop.  But  here  again  the  testimony  was  not 
at  all  conclusive.  While  counsel  for  defendant  attempted  to 
show  that  plaintiff  had  been  instructed  as  to  the  proper  method 
of  making  such  coupling,  and  had  been  warned  against  the 
method  which  he  employed,  it  is  by  no  means  shown  beyond 
controversy  that  any  such  instruction  or  warning  ever  reached 
plaintiff.  As  above  suggested,  the  making  of  couplings  was 
not  a  part  of  his  ordinary  employment,  and  he  had  no  occa- 
sion to  seek  instruction,  as  he  had  no  reason  to  expect  that 
he  would  be  called  upon  to  render  such  service. 

After  a  careful  reading  of  the  entire  record,  we  are  satisfied 
that  there  was  evidence  tending  to  sustain  the  contention  of 
plaintiff  under  the  issues  on  which  the  case  was  submitted, 
and  that  there  was  no  error  in  refusing  to  grant  a  new  trial. 

Affirmed. 


Brown  v,  Pontiac,  O.  &  N.  R.  Co. 

{Supreme  Court  of  Michigan,  May  2g^  1903 •) 

[94  N.  W.  Rep.  1050  ] 

Carriers  of  Live  Stock— Injury  to  Shipper  Unloading  Car— Delivery  of 

Car — Question  for  Jury. 
-  Where  a  shipper  of  live  stock  agrees  with  the  company's  agent  that 
when  the  car  reaches  its  destination  it  shall  be  backed  down  to  a  cattle 
chute,  which  is  in  fact  done,  it  is  a  question  for  the  jury  whether  the 
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«hipper,  injured  while  unloading'  the  car,  had  the  right  to  assume  that 
the  car  had  been  delivered  to  him. 

Same— Delivery  of  Car  to  Shipper. 

Where  a  shipper  of  live  stock  agrees  with  the  company's  agent  that 
on  reaching  its  destination  the  car  shall  be  backed  down  to  a  cattle  chute* 
which  is  in  fact  done,  for  the  purpose  of  delivery,  it  constitutes  a  deliv- 
-ery,  though  there  is  no  formal  turning'  over  of  the  car  by  the  conductor 
to  the  shipper. 

Same — Same. 

Where  a  car  containing  live  stock,  on  reaching  its  destination,  is 
backed  down  to  a  cattle  chute,  which  was  the  only  place  where  the 
stock  could  be  unloaded,  and  detached  from  the  train,  it  is  a  question 
for  the  jury  whether  a  delivery  to  the  shipper,  injured  while  unloading 
the  car,  was  intended. 

Contributory  Negligence— Question  for  Jury. 

Kvidence  in  an  action  by  shipper  for  injuries  received  while  unload- 
ing' the  car  examined,  and  held  to  warrant  submitting'  to  the  jury  the 
question  of  plaintiff's  contributory  negligence  in  failing  to  observe  the 
approach  of  the  train  which  caused  the  injury. 

Error  to  Circuit  Court,  Tuscola  County;  Watson  Beach, 
Judge. 

Suit  by  Frank  Brown  against  the  Pontiac,  Oxford  &  North- 
•em  Railroad  Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed. 

D.  S.  McClure  and  C.  F.  Gates,  for  appellant. 
John  H.  Patterson,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  for  negligent  in- 
jury. The  plaintiff  received  the  injuries  cf  which  he  com- 
plains while  attempting  to  unload'  from  a  car  on  the 
defendant's  side  track  at  Kingston  two  head  of  cattle  and  one 
•calf,  which,  with  household  goods  of  plaintiff's,  constituted 
the  shipment  in  said  car,  which  had  on  the  day  in  question 
been  shipped  from  Leonard  to  Kingston.  While  plaintiff 
was  so  engaged  in  unloading  the  car,  the  defendant's  train 
backed  up  against  it,  was  coupled  to  it,  moved  forward,  and 
•caused  the  injuries  which  plaintiff  sustained.  Plaintiff's  tes- 
timony tended  to  show  that,  in  the  position  in  which  he  was 
at  the  time  the  train  was  backed  against  the  car  which  he 
was  unloading,  it  was  impossible  to  extricate  himself  until  the 
forward  movement  of  the  car  threw  him  to  the  ground  and 
•caused  the  injuries  complained  of. 

The  circuit  judge,  at  the  conclusion  of  the  plaintiff's  case, 
directed  a  verdict  for  the  defendant.  We  are  therefore  to 
•consider  the  case  as  made  by  the  plaintiff's  testimony,  placing 
the  most  favorable  construction  upon  the  same,  as  we  are 
bound  to  do.  It  appears  by  this  testimony,  in  addition  to  the 
^circumstances  of  the  injury  itself,  as  above  detailed,  that  on 
the  day  in  question  the  plaintiff  shipped  this  car  load  of 
household  goods  and  live  stock  from  Leonard  to  King- 
ston. During  the  day,  and  while  the  car  was  in  transit,  the 
plaintiff  called  upon  the  station  agent  at  Kingston,  and 
arranged  with  the  agent  that  the  company  should  place  the 
car,  on  its  arrival,  at  the  point  where  the  injury  occurred ; 
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that  after  the  car  was  so  placed  the  plaintiff  should  unload  the 
live  stock,  and  should  then  move  the  car  back  further  south, 
and  remove  from  it  the  balance  of  the  property.  When  the 
train  reached  Kingston  it  was  backed  up  to  the  cattle  chute — 
the  place  designated  by  the  agent  in  the  arrangement  made 
in  advance — the  brakeman  observing  from  the  opposite  side 
of  the  car  and  looking  underneath  it  that  the  door  of  the  car 
was  opposite  the  chute;  and,  replying  to  plaintiff's  inquiry  as 
to  whether  it  was  all  right  that  it  was,  he  cut  off  the-  car, 
left  it  there,  and  pulled  the  train  forward.  It  was  after  this 
had  occurred  that  the  plaintiff  attempted  to  unload  the  car. 
The  circuit  judge's  direction  proceeded  upon  the  view  that, 
as  the  control  of  the  train  was  with  the  conductor,  there  had 
been  no  delivery  of  this  car;  that  no  one  having  authority 
had  said  to  plaintiff,  in  substance  or  effect:  ''Here  is  the  car. 
We  deliver  it  to  you."  The  fault  in  this  view  is  that  it  takes 
no  account  whatever  of  the  previous  arrangement  with  the 
station  agent.  It  was  not  so  much  a  question  of  who  had 
control  of  the  train  while  in  operation.  The  fact  appeared 
to  be  that  the  car  had  been  located  at  the  point  previously 
agreed  upon  between  the  plaintiff  and  the  station  agent  hav« 
ing  control  of  the  business  at  that  point,  and  we  think  it  was 
a  question  for  the  jury  as  to  whether  the  plaintiff,  in  view  of 
this  previous  talk,  had  the  right  to  assume  that  this  car  was 
so  placed  with  the  purpose  of  delivering  it  to  him.  If  it 
were,  it  was  certainly  a  delivery. 

But  even  apart  from  this  previous  arrangement, 
we  think  it  would  be  a  question  for  the  jury  as  to 
whether  the  backing  of  this  car  down  to  the  cattle 
chute,  locating  it  there,  detaching  the  train  from  it, 
and  leaving  it  in  position,  was  not  intended  as  a  delivery,  in 
view  of  the  fact  that  the  car  contained  live  stock,  which  it 
must  have  been  known  to  the  conductor  should  be  unloaded 
at  this  station,  and  could  be  unloaded  at  no  other  point  than 
the  cattle  chute.  The  inference  would  not  be  open  that  this 
car  was  not  so  located  at  the  initiative  of  the  brakeman  who 
happened  to  be  present  at  that  part  of  the  train,  and  who 
placed  it.  On  the  contrary,  the  fair  inference  would  be  that 
the  master  of  the  train  had  directed  this  to  be  done. 

In  the  brief  of  defendant's  counsel  the  claim  is  made  that 
the  plaintiff  was  guilty  of  contributory  negligence;  it  being 
contended  that,  standing  on  the  east  side  of  the  car,  where 
plaintiff  was  located,  the  car  could  be  seen  coming  from  the 
north.  But  the  plaintiff's  testimony  shows  that  from  the 
point  where  he  was  standing  on  the  gang  plank,  and  close  up 
to  the  car  door,  an  approaching  car  could  not  have  been 
seen.  We  think  the  question  of  plaintiff's  contributory  negli- 
gence was,  at  the  most,  a  question  for  the  jury. 

Judgment  will  be  reversed,  and  a  new  trial  ordered.  The 
other  Justices  concurred. 
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{Supreme  Court  of  Minnesota^  July  j,  1903.) 

[95  N.  W.  Rep.  892.] 

Injury    to  Employee —Rules  of  Company — Reasonableness— Questions, 
of  Law  and  Fact. 

All  rules  which  impose  the   duty  of  car  inspect  ion  upon  conductors, 
and  brakemen  must  be  reasonable,  and  must  be  reasonably  construed. 
Whether  they  are  reasonable  is  not  for  a  jury,  ordinarily,  but  is  to  be 
determined  by  the  court  as  a  question  of  law. 

Same — Same — Same— Inspection  of  Car  Steps.  < 

A  rule  which  obliges  brakemen  to  examine  and  know  for  themselves 
that  steps  of  the  cars  in  their  trains  are  in  proper  condition,  and  which 
requires  conductors  to  see  that  brakemen  perform  the  duty  of  neces- 
sary inspection  of  such  steps — ample  time  being  given  to  inspect  and 
to  see  that  there  is  such  inspection — is  a  reasonable  rule,  as  a  matter  of 
law. 

Same— Contributory  Negligence — Violation  of  Rules. 

If  an  employee  of  a  railway  company,  of  ordinary  intelligence,  is  ' 
injured  by  reason  of  his  disregard  or  disobedience  of  a  reasonable  rule 
issued  by  the  company,  of  which  he  has  been  properly  notified,  ample 
time  and  opportunity  being  given  to  observe  and  ot)ey,  he  cannot 
recover,  tfS  against  the  company,  for  an  injury  received,  when  his 
violation  of  the  rule  is  the  proximate  cause  thereof.  He  will,  as  a 
matter  of  law,  be  deemed  guilty  of  contributory  negligence. 

Master  and  Servant— Rules— Public  Policy. 

A  rule  of  the  character  above  considered  is  not  contrary  to  public 
policy,  nor  can  it  be  held  to  be  obnoxious  to  the  principle  of  law  which 
requires  the  master,  in  the  exercise  of  reasonable  care,  to  furnish  and 
maintain  safe  and  proper  appliances  and  instrumentalities  for  the  use 
of  his  servants  in  the  work  assigned  to  them. 

Case  at  Bar. 

Held^  in  the  case  at  bar,  that  plaintiff,  a  freight  conductor,  cannot 
recover  in  this  action  for  injuries  received  while  in  defendant's  employ  ; 
his  violation  and  disregard  of  a  reasonable  rule  being  the  proximate 
cause  of  the  injury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Olin  B. 
Lewis,  Judge. 

Action  by  Michael  £.  Scott  against  the  Eastern  Railway 
Company  of  Minnesota.  Verdict  ordered  for  defendant. 
FVom  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Samuel  A.  Anderson  (Percy  D.  Godfrey,  of  counsel),  for 
appellant. 

W.  E.  Dodge,  J.  A.  Murphy,  and  Heber  McHugh,  for  re- 
spondent. 

COLLINS,  J.  PlaintifE,  at  the  time  he  received  his  injuries 
— May  22,  1902 — was  in  the  employ  of  defendant  company  as 
a  freight  conductor.  He  had  held  this  position  for  about  one 
year,  and  for  about  three  years  prior  thereto  had  worked  for 
defendant  as  a  brakeman.  At  the  time  of  the  accident  he 
had  charge  of  a  work  train  at  Hughson  station,  some  25  miles 
west  of  the  West  Superior  terminal.     With  his  crew  he  made 
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his  headquarters  at  the  terminal;  running  out  to  Hughson 
with  the  locomotive  and  a  caboose  car  in  the  morning,  and 
returning  to  the  yard  at  night.  On  the  20th  of  May  he  dis- 
covered that  the  steps  upon  the  car  then  in  use  were  in  bad 
order,  and  notified  his  superior  officer.  When  reporting  for 
duty  on  the  morning  of  the  2ist,  he  was  notified  by  the  yard- 
master  to  take  another  specified  car,  which  he  did ;  having 
the  right  to  assume  that  it  had  been  inspected  while  at  the 
terminal.  The  locomotive  and  car  then  proceeded  to  Hugh- 
son,  where  the  latter  was  sidetracked,  and  at  the  end  of  the 
day  plaintiff  and  his  crew  returned  with  it  to  Superior.  The 
next  morning  they  again  went  to  Hughson,  and,  on  reaching 
there,  plaintiff  left  the  car,  and  proceeded  to  the  depot  for 
orders.  Meantime  the  locomotive,  with  the  car  attached, 
went  westerly  a  short  distance,  for  the  work  train.  As  it 
returned,  plaintiff  signaled  the  engineer,  the  train  slowed 
down,  and  then,  in  attempting  to  board  the  car  while  it  was 
running  about  five  or  six  miles  an  hour,  he  lost  his  footing, 
and  was  thrown  under  the  wheels.  The  immediate  cause  of 
the  accident  is  admitted  to  have  been  a  step  in  bad  order, 
and  there  was  an  abundance  of  testimony  to  justify  i.  finding 
that  the  defect  existed  when  plaintiff  was  directed  to  take  the 
car,  on  the  morning  of  the  2ist.  Its  bad  condition  had  been 
overlooked  by  the  general  inspector.  Because  of  this  failure 
to  inspect,  defendant's  negligence  must  be  conceded.  But  it 
was  claimed  that,  according  to  his  own  admissions,  plaintiff 
was  guilty  of  gross  contributory  negligence  which  would  pre- 
vent a  recovery  by  him  in  this  action.  At  the  conclusion  of 
the  trial  in  the  court  below,  a  verdict  was  ordered  and  re- 
turned for  defendant,  evidently  upon  this  ground.  The 
appeal  is  from  an  order  denying  plaintiff's  motion  for  a  new 
trial.  The  negligence  attributed  to  plaintiff,  and  relied 
upon,  is  an  admitted  disregard  of  rules  well  known  to  him, 
and  promulgated  by  defendant  company  for  the  eovernment 
of  its  employees.  As  a  conductor,  plaintiff  had  fiill  charge 
and  absolute  control  of  his  train,  and  under  the  rules  the 
brakemen  were  subject  to  his  direction  and  orders.  On  the 
morning  the  car  was  assigned  to  him,  and  again  on  the  morn- 
ing he  was  injured,  he  reported  for  duty  after  daylight,  and, 
in  accordance  with  the  rules,  30  minutes  before  train  time,  pre- 
sumably that  he  might  make  proper  preparations.  He  per- 
sonally tried  the  brakes  upon  the  car  oh  both  mornings 
before  starting,  and  found  them  to  be  in  good  order,  accord- 
ing to  his  testimony.  He  was  familiar  with  all  of  the  rules, 
including  a  special  rule  or  notice  furnished  to  and  read  by 
him,  and  returned  with  his  written  acknowledgment,  in  Janu- 
ary, 1901.  He  admitted  at  the  trial  that  he  knew  and  fully 
understood  every  one  of  them.  He  made  no  inspection  of 
the  car  on  either  morning,  except  as  we  have  stated;  and  he 
did  not  ascertain  in  anv  manner  whether  or  not  the  two 
brakemen  under  his  immediate  control  had  examined  the  steps 
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xipon  the  car,  or  had  performed  any  other  act  of  inspection. 
It  was  daylight  when  he  was  injured,  and  he  testified  that  he 
•did  not  look  to  see  where  he  was  stepping  when  he  attempted 
to  jump  on  the  car,  because  he  was  watching  his  hands.  The 
only  reason  assigned  by  him  at  the  trial  for  failing  to  obey 
the  rules,  which  required  him  to  make  an  examination  of 
his  car,  and  also  to  ascertain  whether  or  not  his  brakemen 
had  inspected  it,  was  that  he  did  not  consider  it  necessary  so 
to  do.  By  defendant's  rule  152,  conductors  were  made  re- 
sponsible for  the  safety,  prompt  movement,  and  proper  care 
of  their  trains,  and  for  the  conduct  of  the  men  employed 
thereon.  By  rule  153,  they  were  required  to  be  familiar  with 
the  duties  of  all  employees  upon  the  trains,  including  brake- 
men,  to  enforce  the  rules  applicable  to  them,  and  •to  report 
any  insubordination,  neglect  of  duty,  or  misconduct.  By 
rule  162,  they  were  required  to  know  that  their  cars  had  been 
inspected  by  trainmen.  Any  omission  on  the  part  of  the 
inspectors  was  to  be  regarded  as  a  danger  to  the  train,  to  be 
reported  at  once  to  the  superintendent.  By  rule  164,  they 
were  required  to  ^'examine  the  brakes,  couplings,  safety 
chains,  signal  cords,  etc.,  so  as  to  know,  as  far  as  practicable, 
that  everything  is  in  order  before  starting,''  and  were  di- 
rected to  require  brakemen  to  aid  in  examining  trains.  By 
rule  202,  the  latter,  while  on  trains,  were  under  the  direction 
of  their  conductor.  By  rule  203,  brakemen  were  required  to 
examine  and  know  for  themselves  ''that  brake  shafts  and  at- 
tachments, ladders,  running  boards,  steps,  handholds,  and 
other  parts  and  mechanical  appliances,  which  they  are  to  use, 
are  in  proper  condition,  and  if  not,  to  report  them  to  the 
proper  parties  that  they  may  be  put  in  order  before  using." 
On  January  29,  1901,  the  special  rule  or  notice  before  men- 
tioned was  printed  and  forwarded  to  every  operative  upon 
the  road,  reading  as  follows,  in  so  far  as  is  important  here: 
'''Every  employee  of  this  company  is  hereby  warned  that  be- 
fore exposing  himself,  or  his  fellow  employees,  to  danger,  it 
will  be  his  duty  to  exscmine  the  condition  of  all  maK:hinery, 
tools,  cars,  engines,  trucks,  tracks  or  appliances  that  he  is  re- 
quired to  use  in  the  performance  of  his  duties,  satisfying  him^ 
self  so  far  as  he  reasonably  can,  that  they  are  in  safe  working 
order.  *  *  *  It  is  the  right  and  duty  of  every  employee 
to  take  sufficient  time  to  make  such  examinations,  and  to 
refuse  to  obey  any  order  which  exposes  himself  or  his  employees 
to  danger.  N.  B.  This  notice  is  additional  to  the  book  of 
rules,  bulletins  and  other  instructions,  and  does  not  rescind, 
cancel  or  modify  the  same." 

Attention  is  now  called  to  a  few  of  the  salient  features  of 
this  case:  (a)  That  when  the  accident  happened  the  plaintiff 
had  worked  upon  defendant's  trains  three  years  as  a  brake- 
man,  and  one  year  as  a  conductor,  under  the  rules,  (b)  That 
in  compliance  with  a  rule  he  had  reported  for  work  on  the 
morning  of  the  21st,   when  he  first  received  this  car,   and 
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ajg^aio  on  the  morning  of  the  22d,  a  half  hour  before  train 
time*  presamably  that  he  might  have  ample  time  in  which 
to  prepare  for  his  trips;  that  he  had  hot  25  miles  to  ran  to 
Hoghson;  and  that  no  haste  was  required  of  him  in  the  per- 
formance of  any  of  his  duties,  (c)  That  the  special  rule  or 
notice  expressly  provided  that  it  was  his  right  and  dnty  to 
take  safficient  time  to  make  all  necessary  examinations  and 
inspections  of  each  car  in  his  train,  (d)  That  he  had  hot  one 
car  to  inspect  until  he  reached  Hoghson,  and  at  this  point  a 
very  small  work  train  was  placed  in  his  charge,  (e)  That  all 
work  was  done  and  that  the  accident  happened  in  broad  day- 
light, after  plaintiff  had  used  the  car  more  than  24  boors, 
(f )  That  the  defect  in  qoestion  was  easily  seen — a  casoal  glance 
would  hatre  discovered  it — and  that  car  steps  are  designed 
for  the  use  of  persons  whose  bosiness  it  is  to  get  on  and  off  the 
train,  and  that  the  good  order  of  each  step  is  of  the  greatest 
importance,  not  only  to  employees,  bot  to  the  traveling 
public* 

The  position  of  defendant's  counsel  is  that  plaintiff,  as  a 
conductor,  was  under  obligation  to  discover  for  himself  the 
bad  condition  of  the  step,  or  to  see  that  his  brakemen  made 
an  inspection  which  would  have  disclosed  the  defect,  and  that 
his  failure  to  comply  with  the  rules  well  known  to  him  wholly 
relieved  their  client  from  liability  on  account  of  plaintiff's 
injuries.  They  concede  the  rule  of  law  which  requires  the 
master  to  exercise  reasonable  care  to  furnish  and  maintain 
safe  and  proper  appliances  and  instrumentalities  to  his  serv- 
ants for  use  in  the  work  assigned  to  them,  and  also  that  a 
master  cannot  by  any  agreement  compel  a  servant  to  assume 
all  risks  of  employment,  or  to  release  him  from  liability  in 
case  the  servant  is  injured  by  dangerous  defects  in  appliances 
and  instrumentalities,  which  could  have  been  discovered  by 
proper  examination  or  inspection.  But  counsel  for  plaintiff 
rely  wholly  upon  this  principle;  taking  the  ground  that  a 
master  cannot  impose  any  rule  upon  his  servant  which  will 
directly  or  indirectly  militate  against  the  liability  arising  out 
of  their  relation,  or  which  will  contravene  or  encroach  upon 
the  doctrine  that  a  servant  may  assume,  and  may  safely  act 
upon  the  assumption,  that  a  proper  examination  and  inspec- 
tion has  been  made  by  or  in  behalf  of  the  master.  They 
contend  that  there  has  been  a  well-settled  distinction  made 
in  the  cases,  and  a  classification  of  rules  relating  to  the  sub- 
ject, which  supports  their  claim  that  the  rules  relied  upon  in 
this  case  were  designed  to  relieve  the  defendant  company 
from  its  common-law  liability,  and  for  that  reason  such  rules 
are  prohibited  and  forbidden  to  the  same  extent  as  would  be 
a  direct  contract  with  the  servant.  A  careful  examination 
of  the  cases  cited  in  support  of  this  claim  fails  to  convince  us 
that  there  has  been  any  such  classification  or  distinction  in 
respect  to  rules,  or  that,  upon  principle,  any  should  be  made. 

It  is  settled  by  the  adjudicated  cases  that  it  is  the  right 
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and  duty  of  a  master  engaged  in  a  hazardous  business,  such  as 
railroading,  to  promulgate  rules  for  its  orderly  and  safe  man- 
agement, and  thus  to  not  only  protect  the  traveling  public, 
but  to  reduce  the  risks  assumed  or  encountered  by  all  em- 
ployees. All  rules  which  impose  duties  (such  as  car  inspec- 
tion) upon  servants  must  be  reasonable,  and  must  be 
reasonably  construed.  Whether  they  are  reasonable  is  not 
(or  a  jury,  ordinarily,  but  is  to  be  determined  by  the  court  as 
a  question  of  law.  Bailey,  Per.  Inj.  §  3325.  Some  of  the 
authorities  go  so  far  as  to  hold  that  servants  cannot  be  per- 
mitted to  dispute  the  reasonableness  of  rules  and  regulations 
prescribed  for  their  conduct  by  the  master,  but  must  implic- 
itly obey.  It  is  farther  and  almost  universally  held  that  diso- 
bedience by  a  servant  of  reasonable  rules  and  regulations,  of 
which  he  has  notice,  will  defeat  recovery  in  case  he  is  injured 
because  of  such  disobedience.  In  this  state  we  have  recog- 
nized this  doctrine  to  its  full  extent  in  Green  v.  Railroad 
Co.,  85  Minn.  318,  88  N.  W.  974,  and  very  recently  in  Nord- 
quist  V.  Railway  Co.,  95  N.  W.  322.  At  the  time  of  this 
accident  it  was  the  duty  of  the  conductor,  under  defendant's 
rules,  to  examine  the  car,  or  to  cause  it  to  be  examined  by 
his  brakemen,  and  to  reject  it  if,  in  his  judgment,  it  was 
unsafe;  and  it  was  his  right  and  duty,  under  the  special  rule 
of  1901,  to  take  ample  time  to  see  that  examination  and  in- 
spection were  made.  While  the  company  required  other 
inspection,  by  men  especially  employed  for  that  purpose  at 
the  terminals,  it  imposed  the  additional  duty  upon  trainmen, 
thus  to  further  secure  safety  and  immunity  from  injury  not 
only  to  men  upon  whom  this  duty  devolved  by  reason  of  the 
rules,  but  for  the  benefit  of  other  employees  and  the  travel- 
ing public.  The  efiect  of  such  rules  as  these  was  to  notify 
conductors  and  brakemen  that,  to  some  degree,  they  must  be 
on  their  guard  against  injury  from  the  occasional  negligence 
of  other  servants  specially  charged  with  the  performance  of 
the  duty  of  inspection  in  the  master's  behalf.  One  of  these 
rules  called  special  attention  to  car  steps;  to  the  fact  that 
they  might  be  out  of  repair,  that  the  work  of  examination 
might  not  be  faithfully  performed  by  regular  inspectors,  and 
that,  by  its  terms,  further  and  other  inspection  was  required 
of  servants  who  had  occasion  to  use  the  same  while  at  work. 
We  cannot  conceive  of  a  more  reasonable  rule  than  one 
which  requires  every  trainman  to  see  that  car  steps  which  are 
hastily  and  constantly  used  by  him,  and  by  every  traveler,  in 
going  in  or  out  of  the  cars,  are  in  good  order,  or  of  a  more 
salutary  and  needed  rule  than  one  which  compels  all  con- 
ductors to  see  that  this  work  of  inspection  is  performed  by 
their  subordinates.  It  is  because  such  a  rule  is  reasonable 
and  just  that  it  has  been  held,  almost  without  exception,  that 
a  failure  to  examine  and  inspect  steps  and  other  parts  and 
adjuncts  of  the  cars  will  prevent  recovery  in  case  a  servant  is 
injured  by  reason  of  his  own  neglect  to  obey  and  observe ; 
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the  servant,  of  course,  having  been  properly  notified  of  the 
rule.     So  the  universally  established  doctrine  is  that  if  an 
employee,  of  ordinary  intelligence,  is  injured  by  reason  of  his 
disobedience  or  disregard  of  reasonable  rules  and  orders  is- 
sued by  the  master,  and  brought  to  his  attention  in  ample 
time,  and  opportunity  being  given  in  which  to  obey,  he  can- 
not recover,  as  against   the   master,  for  an   injury  received, 
when  a  violation  of  a  rule  is  the  proximate  cause  of  his  in- 
jury.    He  will,  as  a  matter  of  law,  be  deemed  guilty  of  con,- 
tributory  negligence.     Nor  do  the  cases  relied  upon  by  counsel 
for  the  plaintiff  support  a  contrary  view.     In  fact,    the  doc- 
trine above  stated  is  affirmed  in  several  of  the  cited   cases, 
where  similar  rules  were  under  consideration.     For  instance. 
Railway  Co.  v.  Orr,  91  Ala.  548,  8  South.  360— a  case  arising 
out  of  the  failure  of  a  freight  brakeman  to  properly  fasten 
an   end  gate  of  a  gondola  car.     He  had  disregarded  and  dis- 
obeyed a  rule  of  inspection.     The  gate  was  unfastened,  and 
fell  down  as  he  attempted  to  step  upon  it  when  boarding  the 
train,  causing  his  death.     It  was  stated  in  the  opinion   that 
it  was  the  duty  of  the  master  to  furnish  and  maintain  suitable 
material  and  appliances  for  the   prosecution  of  its  business, 
and,  in  the  absence  of  notice  to  the  contrary,  a  servant  had 
the  right  to  presume  that  his  employer  had  complied  with  his 
duty  in  this  respect,  unless  the  character  of  the  employment 
was  such  as  to  devolve  upon  the  servant  the  duty  of  examina- 
tion of  the  material  and  appliances.     But,  said  the  court,  *4f 
such  was  the  duty  o(  the  employee,  and  he  assumed  that  they 
were  in  proper  condition  when  they  were  not,  and  the  injury 
arose  from  his  own  failure  in  this  respect,  he  would  be  guilty 
of  contributory  negligence.*'     Another  case  cited  is  Railroad 
Co.  v.  Graham,  94  Ala.  545,  10  South.   283 — a  coupling  case; 
a  freight  conductor  being  killed  on  account  of  a  broken  draw- 
head.     This  is  a  much  stronger  expression  against  the  conten- 
tion of  plaintiff's  counsel,  for  it  was  expressly  held,   when 
speaking  of  a  rule  similar  to  defendant's  No.  164,  that,  '^so  far 
as  rule  i4oJmposes  the  duty  upon  employees  to  examine  for 
their  own  safety  the  condition  of  the    car,    engines,  and 
machinery,  etc.,  before  using  them  01  exposing  themselves  on 
or  with  the  same,  so  as  to  ascertain,  as  far  as  reasonably  can 
be  done,  their  condition  and  soundness,  it  is  reasonable  and 
proper."     And  also:  **It  cannot  be  expected  of  car  conductors 
or  brakemen  to  make  the  same  careful   examination,  and   to 
be  able  to  discover  defects  to  the  same  extent,  as  that  expected 
and  required  of  the  master,  or  person  intrusted  generally  with 
this  duty  for  the  public  safety  or  safety  to  employees;  but  the 
character  of  the  general  duties  to  be  performed  by  conductors 
and  brakemen  is  such  that  they  necessarily  become   more  or 
less  familiar  with  the  appliances  and  machinery  constantly 
in  their  use  and  under  their  supervision,  and   know,  to  some 
extent,  when  they  are  not  in  proper  condition  for  safe  use; 
To  the  extent  of  their  information,    and   the  opportunities 
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afforded  to  make  such  examination,  consistent  with  their 
other  duties  and  the  circumstances  attending,  they  should 
observe  and  obey  the  rule.''  The  gist  of  the  decision  was 
that,  if  disregard  of  a  reasonable  regulation  requiring  inspec- 
tion by  a  conductor  resulted  in  injury  to  him  because  of  his 
disobedience,  no  recovery  of  damages  could  be  had.  In  an- 
other case  (Railroad  Company  v.  Fry,  131  Ind.  319,  28  N.  E. 
989)  a  question  of  the  sufficiency  of  the  reply  was  involved. 
It  appeared  from  this  pleading  that  the  servant,  a  brakeman^ 
had  neither  the  appliances  nor  the  opportunity  to  make  the 
inspection  required  by  the  rules,  and  the  court  held  that  for 
these  reasons  he  was  relieved  of  the  duty  of  obedience.  The  ci- 
tation is  inapplicable.  Another  case  cited  by  counsel  is  O'Mal- 
ley  V.  Railway  Co.,  67  Hun,  130,  22  N.  Y.  Supp.  48,  affirmed  in 
142  N.  Y.  66^,  37  N.  E.  570.  The  opinion  therein  expressly 
recognizes  the  doctrine  that  if  ample  time  and  opportunity  is 
offered  for  the  examination  and  inspection  of  cars,  required  by 
the  rules,  it  must  be  made,  and  the  consequences  of  a  failure 
so  to  do  must  rest  upon  the  servant  who  is  negligent,  in  case 
he  is  injured.  We  might  cite  a  large  number  of  authorities  in 
support  of  the  proposition  that  the  test  is  as  to  the  reason- 
ableness of  the  rules  prescribed  by  the  master,  and  that  if 
they  are  reasonable  the  obligation  created  thereby  is  assumed 
by  the  servant,  but  particular  attention  is  called  to  Karrer  v. 
Railway  Co.,  76  Mich.  400,  43  N.  W.  370;  111.  Cent.  R.  Co.  v. 
Jewell,  46  111.  99,  92  Am.  Dec.  240;  Chicago  &  N.  W.  Ry. 
Co.  V.  Jackson,  55  111.  492,  8  Am.  Rep.  661;  Chicago  &  A. 
R.  Co.  V.  Bragonier,  119  111.  51,  7  N.  E.  688;  Beall  v.  Railway 
Co.,  38  W.  Va.  525,  18  S.  E.  729;  Cameron  v.  Railway  Co., 
8  N.  D.  618,  80  N.  W.  88s;  Pa.  Ry.  Co.  v.  Whitcomb,  in 
Ind.  212,  12  N.  E.  380;  La  Croy  v.  Railway  Co.,  132  N.  Y. 
570,  30  N.  E.  391.  Many  of  these  cases,  and  others,  are  col- 
lected in  a  note  to  the  text  in  20  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  105.  See,  also,  note  to  Nolan  v.  Railway  Co.,  43 
L.  R-  A.  305. 

When  it  is  determined,  as  a  question  of  law,  that  rules  152, 
162,  164,  202,  203,  in  so  far  as  they  apply  to  the  facts  now 
appearing,  were  and  are  reasonable,  and  that  nothing  im- 
proper or  unreasonable  was  demanded  of  plaintifi  when  he 
was  required  to  either  himself  inspect  the  steps  of  the  car,  or 
to  see  that  it  was  done — being  commanded  by  the  special  rule 
to  take  sufficient  time  to  make  such  inspection— this  appeal 
is  disposed  of.  Such  a  requirement  is  not  contrary  to  public 
policy,  but,  upon  the  contrary,  is  in  aid  of  it.  It  estab- 
lishes a  system  of  investigation  and  inspection  devised  and 
well  calculated  to  serve  as  a  check  and  a  supervision  upon  and 
over  regular  inspectors,  thus  to  further  protect  train  serv- 
ants, and  to  add  greatly  to  the  safety  of  travelers.  The  in- 
spection of  the  steps  required  by  these  rules  demanded  no 
particular  skill,  no  examination  of  an  expert  character,  and 
no  appliances.     A  glance  in  the  direction  of  the  steps,  at  one 
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corner  of  the  car,  would  have  brought  them  into  notice  and 
have  disclosed  their  unsafe  condition.  It  is  difficult  to  under- 
stand how  plaintiff,  a  conductor  in  charge  of  the  train,  could 
have  used  the  car,  have  gone  in  and  out  as  occasion  de- 
manded, and  have  passed  the  step  while  at  work,  as  he  did, 
without  seeing  that  it  had  in  some  way  been  bent  back  under- 
neath the  car,  and  was  in  a  dangerous  condition.  Any  per- 
son having  the  power  of  ordinary  observation  should  have 
seen  the  defect  in  question  during  the  time  plaintiff  had 
charge  of  the  car.  His  disobedience  in  respect  to  a  reason- 
able rule  precludes  recovery  for  the  injuries  received. 
Order  affirmed. 

Noe  v.  Rapid  Ry.  Co. 

{Supreme  Court  of  Michigan^  May  12 ^  1903,) 

[94  N.  W.  Rep.  743.] 

Injury  to  Employee — Fellow-Servant  Rule. 

An  employee  of  an  electric  railway  company,  who  was  injured  while 
returning  from  work  on  one  of  its  cars,  which  was  running'  on  time,  at 
the  ordinary  rate  of  speed,  and  within  orders,  by  the  wrecking  of  the 
car  on  a  switch  thrown  open  by  one  not  in  the  company's  employ,  was 
not  precluded  from  recovery  by  the  fact  that  the  car  was  in  charge  of  a 
fellow  servant,  where  the  negligence  alleged  and  proved,  if  any,  ^as 
not  that  of  such  fellow  servant. 

Same — Assumption  of  Risk — Defective  Appliances. 

An  employee  of  an  electric  railway  company,  who  was  furnished  with 
transportation  on  the  company's  cars  in  going  to  and  returning  from 
work,  did  not  assume  the  risk  of  defective  appliances  in  connection  with 
the  track  over  which  he  rode,  as  his  work  was  performed  at  a  distance 
therefrom,  and  he  had  no  duty  calling  his  attention  thereto. 

Hooker,  C.  J.,  and  Grant,  J.,  dissenting. 

Error  to  Circuit  Court,  Macomb  County;  Eugene  F.  Law, 
Judge. 

Action  by  Frank  Noe  against  the  Rapid  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

B.  R.  Erskine  (Gray  &  Gray,  of  counsel),  for  appellant. 
Clark,  Durfee  &  Allor,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff,  who  was  an  employee 
of  the  defendant  company,  recovered  judgment  against  it  in 
the  Macomb  circuit  court  for  injuries  received  by  him  on  Jan- 
uary 7,  1900,  by  reason  of  a  car  on  which  he  was  being  trans- 
ported running  into  a  switch  which  had  been  opened  by  the 
act  of  a  third  person.  The  defendant  has  brought  error  to 
this  court,  claiming  that,  from  the  undisputed  testimony,  a 
verdict  should  have  been  directed  in  its  favor. 

The  defendant  is  organized  under  the  general  street  railway 
law  of  this  state,  and  owns  and  operates  a  street  railway 
along  the  Gratiot  road  between  Detroit  and  Mt.  Clemens, 
which  railway  is  iji  miles  in  length.     At  the  time  of  the  ac- 
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cident,  defendant's  power  house  and  barn  were  located  in  the 
township  of  Erin,  Macomb  county,  about  ji  miles  south  of 
Mt.  Clemens,  and  about  50  feet  from  the  main  track.  Cars 
were  operated  in  and  out  of  this  structure  on  switches  connect- 
ing with  the  main  line.  At  this  time  the  defendant  company 
had  been  constructing  an  addition  to  its  power  house  and 
barn,  and  the  plaintifi  and  several  other  laborers  were  en-> 
gaged  in  the  work.  Plaintifi  received  40  cents  an  hour  for 
his  services,  and,  in  addition  thereto,  was  transported  to,  and 
from  his  work;  his  home  being  in  Mt.  Clemens;  he  riding  on 
one  of  the  company's  regular  employee  passes.  On  January 
9,  1900,  plaintiff  and  his  colaborers  had  completed  their  work 
on  the  building.  They  had  been  accustomed  to  take  the  car 
leaving  the  power  house  at  4:50  p.  m.,  but  on  the  night  in 
question,  in  order  to  finish  up,  they  worked  later,  and  took 
the  next  car,  which  left  Detroit  at  4:30,  and  arrived  at  the 
power  house  at  5 :20  p.  m.  This  car  was  on  time.  These  cars 
were  run  according  to  a  printed  schedule,  and  were  under  the 
control  of  a  train  dispatcher,  whose  ofiice  was  in  Mt.  Clemens. 
Regular  meeting  points  were  established  along  the  line,  and 
booths  were  constructed  at  these  and  other  points,  which 
were  in  teleph'onic  communication  with  the  dispatcher,  who 
kept  a  daily  record  of  the  movements  of  the  several  cars. 
The  cars  going  in  opposite  directions,  when  on  time,  would 
pass  at  regular  meeting  points,  designated  on  the  time-table. 
When  late  they  reported  to  the  dispatcher,  who  designated 
the  meeting  point.  The  car  which  plaintiff  took  at  the 
power  house  proceeded  toward  Mt.  Clemens.  It  met  the 
south-bound  car  at  switch  No.  4,  the  regular  meeting  point, 
located  some  2i  miles  from  the  power  house.  It  was  delayed 
at  this  switch  only  about  half  a  minute,  and  then  proceeded 
on  toward  Mt.  Clemens  at  the  usual  rate  of  speed.  About 
half  a  mile  from  switch  No.  4,  and  towards  Mt.  Clemens,  was 
the  gravel-pit  switch — so  called  because  originally  a  spur  had 
been  constructed  from  this  point  to  a  gravel  pit  about  a  mile 
east  of  the  main  track.  When  the  gravel  pit  had  been 
exhausted,  the  spur  track  had  been  moved,  except  a  stretch 
about  200  feet  long,  which  could  be  used  as  a  switch,  or  siding 
for  the  passing  of  cars  if  for  any  reason  a  car  was  late  and 
could  not  make  the  regular  meeting  point.  To  enter  this 
spur  switch,  it  had  to  be  approached  from  the  south.  If  a 
south-bound  car  desired  to  run  into  the  switch,  it  would  be 
necessary  to  run  south  of  the  switch  points,  throw  the  switch, 
change  the  trolley  onto  the  switch  overhead  wire,  which  was 
independent,  throw  the  current  onto  this  wire,  which  was 
controlled  by  a  switch  on  a  post,  and  then  back  up.  On  the 
evening  in  question  the  south-bound  car  had  passed  over  this 
switch  about  li  minutes  before  it  met  plaintiff'  car  at  switch 
No.  4.  At  the  time  the  gravel-pit  switch  was  properly  set  for 
the  main  line.  About  3  minutes  thereafter,  plaintiff's  car, 
going  north  at  the  usual  rate  of  speed,  was  wrecked  at  this 
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switch;  the  same  having  been  thrown  open  during  this  shor. 
interval.  While  sufficient  was  not  obtainable  to  justify  ap- 
prehending any  one,  the  fact  that  the  switch  was  thrown  open 
by  human  agency  is  not  contradicted.  It  is  an  open  question, 
whether  the  act  of  throwing  this  switch  was  that  of  a  mali- 
cious person  or  the  act  of  children.  The  switch  was  not 
locked,  nor  was  it  provided  with  a  light  or  target.  The  neg- 
ligence charged  is  failure  to  have  a  light  or  target  at  the 
switch,  failure  to  keep  the  switch  locked,  and  failure  to  pro- 
vide for  slowing  up  the  carat  this  point.  Plaintiif  recovered* 
and  defendant  brings  error.  Error  is  assigned  simply  upon 
the  ground  that  the  verdict  should  have  been  directed  for  de- 
fendant. 

It  is  contended  that  the  plaintiff  was  a  fellow  servant  of 
the  motorman.  If  this  be  conceded,  the  result  is  not  neces- 
sarily nonliability.  True,  the  plaintiff  would  in  such  case  be 
held  to  have  assumed  the  risk  of  negligence  of  co-employees; 
but,  according  to  plaintiff's  theory,  and  upon  the  proofs,  it 
cannot  be  said  that  the  motorman's  negligence  was  the  cause 
of  the  injury.  The  fault,  if  any,  was  in  not  providing  a  safe 
system  in  running  the  cars,  as  the  motorman  was  quite  within 
his  orders  in  running  the  train  at  full  speed  in*  disregard  of 
this  switch.  The  fault,  then,  if  there  was  a  fault,  was  the 
fault  of  the  master — the  company. 

It  is  said  the  plaintiff  also  assumed  the  risk  of  these  appli- 
ances, and  the  case  of  Ragon  v.  Railway  Company,  97  Mich. 
265,  56  N.  W.  612,    37  Am.  St.  Rep.  336,  is  cited  in  support 
of  this  contention.     In  the  present  case,  however,  the  plain- 
tiff had  no  duty  which  would  bring  to  his  attention  the  defects, 
complained  of.     His  work  was  performed  at  a  distance  from, 
this  switch,  and  no  notice  of  the  defects  would  come  to  him 
through  his  work,  as  his  duties  had  no  relation  to  the  track. 
He  simply  rode  over  the  track,  as  did  any  other  passenger. 

Defendant's  counsel   further  contend  that  the  testimony- 
shows  that  target  lights  and  locks  are  not   used  in  street  or 
electric  railway  lines,  and  that,  if  the  defendant  has  shown 
that  the  company  observed  the  sanfie  care  that  other  electric 
railways  have  exercised,  this  must  be  held  to  be  due  care.     If 
we  assume  that  it  is  not  negligent  to  conduct  a  business  in 
the  usual  manner  (as  to  which,   see   Railway  Company  v. 
Judson,    34  Mich.  507),  it  remains  to  consider  what  shall  fur- 
nish the  standard.     Can  the  defendant  company   neglect  pre- 
cautions which   are  taken  by  steam  railroads    against  the 
same  character  of  disaster  as  the  defendant   is  called  upon  to 
guard  against?    We  think   not.     It  can   make  no  difference 
whether  the  force  which  propels  a  car  freighted  with   human 
beings,  and  going  at  a  rate  of  35  or  40  miles  an  hour,  is  pro- 
pelled by  one  power  or  another.     A   misplaced   switch  is  as. 
sure  to  result  in  serious  damage  in  one  case  as  in  the  other. 
The  question,  more  properly,  is,  what   has   human   foresight 
provided  as  a  safeguard  against  such  a  disaster?     And  com- 
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inon  prudence  would  suggest  an  investigation  into  the 
methods  of  such  business  as  involved  such  contingencies  as 
confront  the  operating  company. 

It  is  further  contended  that  the  failure  to  provide  lights  or 
locks  cannot  be  said  to  be  the  proximate  cause  of  the  injury 
to  plaintiff.  We  are  not  able  to  distinguish  this  case,  as  re- 
spects this  question,  from  the  case  of  Town  v.  Railway  Com- 
pany, 84  Mich.  214,  47  N.  W.  66^.  See,  also,  Ry.  Co.  v. 
Allen,  99  Ala.  359,  13  South,  8,  20  L.  R.  A.  457. 

Finding,  as  we  do,  that  there  was  a  case  for  the  jury,  the 
judgment  is  affirmed. 

MOORE,   J.,  concurred  with  MONTGOMERY,  J. 

CARPENTER,  J.  (concurring).  I  doubt  the  right  of  the 
jury  to  find  that  a  street  railway  company  is  under  an  obliga- 
tion to  place  a  target  or  light,  which  may  possibly  be  an 
obstruction  to  travel,  in  the  public  highway.  I  agree,  how- 
ever, that  the  judgment  should  be  affirmed,  for  the  other 
reasons  stated  in  the  opinion  of  JUSTICE  MONTGOMERY. 

HOOKER,  C.  J.  (dissenting).  The  defendant  is  a  subur- 
ban railway  company,  and  its  road  is  a  trolley  road  con- 
structed along  a  highway.  The  plaintiff,  a  mason,  was 
employed  in  constructing  an  addition  to  its  power  house,  for 
which  he  received,  as  compensation,  40  cents  an  hour  for  the 
time  that  he  worked,  and  free  transportation  by  defendant's 
cars  to  and  from  his  home,  some  miles  away  from  the  place 
where  he  worked.  He  was  injured  by  reason  of  the  derail- 
ment of  a  car  near  a  switch,  and  recovered  a  judgment,  upon 
which  the  defendant  has  brought  error. 

The  plaintiff's  claim  is  that  his  car  was  derailed,  by  reason 
of  a  misplaced  switch,  but  a  few  minutes  after  a  car  had 
crossed  the  switch,  when  it  was  properly  set.  It  appears  to 
be  conceded  that  it  was  changed  by  human  agency,  and  was 
the  work  of  a  trespasser — possibly  children.  Defendant 
claims  that  it  was  done  by  an  adult,  who  did  it  from  malicious 
motives,  with  an  intent  to  wreck  a  car.  This  is  not  clearly 
proved.  The  switch  was  operated  by  a  bar  (heavily  weighted) 
made  to  lie  fiat  upon  the  ground,  thereby  offering  no  obstruc- 
tion in  the  highway.  It  was  an  improved  device,  in  common 
use  upon  such  railways,  and  there  is  no  proof  indicating  that 
a  better  or  safer  switch  is  in  common  use  by  roads  of  this 
character.  It  was  not  locked,  nor  was  there  any  provision 
for  switch  lights.  And  it  is  manifest  that  there  could  not  be 
lights  without  having  something  in  the  nature  of  an  obstruc- 
tion in  the  highway.  There  was  no  evidence  that  locks  or 
lights  upon  switches  or  targets  were  in  use  by  any  street 
trolley  road  in  the  country. 

The  negligence  complained  of  is:  (i)  Not  keeping  gravel- 
pit  switch  closed ;  (2)  not  having  it  locked  or  securely  fas- 
tened; (3)  not  keeping  a  light  or  signal  at  the  switch,  such  as 
would  have  indicated  to  a  motorman  whether  the  switch  was 
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open  or  closed ;  (4)  not  running  its  car  more  slowly  and  with 
greater  caution  when  approaching  the  switch. 

The  first  three  grounds  may  be  considered  together,  and 
the  question  is  reduced  to  the  proposition  that  the  railroad 
company  may  be  found  guilty  of  negligence  in  these  particu- 
lars nowithstanding  its  adoption  of  appliances  in  general 
use.  The  defendant  cannot  be  said  to  be  guilty  of  negli- 
gence for  any  of  these  supposed  omissions.  -The  only 
theories  upon  which  it  can  be  said,  broadly,  that  it  was  negli- 
:g%nt  in  not  keeping  its  switch  closed,  are  (i)  that  it  was  an 
insurer;  and  (2)  that  it^  omitted  some  duty  in  the  way  of 
measures  which  would  iiaye  prevented  its  being  opened.  It 
cannot  be  claimed  that  it  was  an  insurer,  and  counsel  do  not 
point  out  what  measures  it  should  have  taken,  except  locking 
the  switch — and  this  is  speculativie — as  against  a  trespass. 
But  the  duty  of  locking  the  switch,  like  that  of  maintaining  a 
switch  light  or  a  target,  is  one  which  depends  on  good  rail- 
roading, wbich  is  a  question  of  custom,  and  not  one  of  opin- 
ion. In  the  case  of  Michigan  Central  R.  Co.  v.  Coleman,  28 
Mich.  449,  it  was  said:  ''The  language  used  would  fairly  per- 
mit the  jury  to  find  anything  to  be  negligence  which  could  by 
any  possibility  be  avoided.  But  negligence  is  neither  more 
nor  less  than  a  failure  of  duty.  All  railroad  companies  are 
held  to  the  duty  of  being  prudent  railroad  companies,  and 
bound  to  conduct  their  business  with  such  precautions  as 
prudence  has  usually  found  necessary.  As  compared  with 
the  care  needed  in  business  involving  no  possible  human  risk, 
the  care  to  be  used  may  be  properly  enough  callisd  extraordi- 
nary; but,  as  compared  with  each  other,  all  such  companies 
have  the  same  duty. "  In  Grand  Rapids  &  Indiana  Railroad 
Co.  V.  Huntley,  38  Mich.  546,  31  Am.  Rep.  321:  "If  they 
exercise  their  functions  in  the  same  way  with  prudent  rail- 
way companies  generally,  and  furnish  their  road  and  ran  it 
in  the  customary  manner  which  is  generally  found  and  be- 
lieved to  be  safe  and  prudent,  they  do  all  that  is  incumbent 
upon  them."  Again,  in  Werbowlsky  v.  Ry.  Co.,  86  Mich. 
538,  48  N.  W.  1097,  24  Am.  St.  Rep.  120,  it  was  said:  "The 
use  of  appliances  which  are  in  universal  and  common  use  for 
the  same  purpose  cannot  be  said  to  be  negligent." 

There  is  no  doubt  of  the  efficacy  of  the  switch  used,  under 
ordinary  circumstances  and  conditions.  The  plaintifiE's 
theory  is  that  provision  should  be  made  for  extraordinary 
ones;  e.  g.,  he  says  that,  had  the  switch  been  locked,  it  would 
not  have  been  so  easily  misplaced,  and,  had  the  switch  been 
a  different  one,  provided  with  lights,  the  danger  might  have 
been  discovered  by  the  motorman  in  season  for  him  to  have 
stopped  the  car  or  reduced  its  speed.  There  is  some  truth  in 
these  claims,  but  it  is  easy  for  courts  and  juries  to  say,  after 
an  accident,  that  this  or  that  might  have  prevented  it.  But 
courts  and  juries  cannot  prescribe  methods.  They  can  only 
apply  the  legal  test  to  those  in  operation,  and  that  is  the  test 
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of  experience  and  custom.  It  is  suggested  (though  this  is  not 
proved)  that  steam  roads  usually  lock  their  switches,  and  use 
switch  lights  and  targets,  and  we  are  asked  to  say  that  the 
duties  of  electric  road  companies  should  be  measured  by  the 
methods  of  the  steam  road  companies.  It  is  undoubtedly 
true  that  the  danger  to  be  apprehended  from  the  derailment 
of  an  electric  car  may  be  substantially  the  same  as  that  from 
the  derailment  of  a  steam  car  running  at  the  same  rate  of 
speed,  but  does  it  follow  that  a  court  or  jury  can  say  that  the 
methods  of  the  steam  road  must  be  taken  as  the  standard  of 
the  electric  road  ?  There  are  other  factors  in  the  problem. 
A  steam  road  is  on  a  private  right  of  way.  Electric  roads  are 
frequently  built  in  highways  where  they  must  be  driven  over 
by  persons  using  ordinary  road  conveyances  and  horses. 
Whether  an  upright  switch,  with  a  light  upon  it,  would  be 
practicable,  may  be  doubtful;  and  this  cannot  be  determined 
to  be  practicable  by  courts  and  juries,  as  against  the  settled 
practice  of  such  roads.  In  this  connection,  see  Bennett  v.  L. 
1  R.  R.,  163  N.  Y.  I,  57  N.  E.  79. 

Another  question  relates  to  the  rate  of  speed.  It  is  con- 
tended that  it  was  the  duty  of  this  motorman  to  diminish  the 
speed  as  he  approached  this  switch.  If  this  is  so,  it  must  be 
for  the  reason  that  he  should  have  guarded  against  the  danger 
of  a  misplaced  switch,  for  the  evidence  is  undisputed  that 
the  switch  itself  offered  no  impediment  to  ordinary  speed,  or 
additional  hazard,  if  not  misplaced.  There  is  evidence  in 
the  case  that  the  motorman  was  directed  not  to  check  his 
speed  at  switches.  In  other  words,  he  was  required  not  to 
have  his  car  so  under  control  that  he  could  certainly  avoid 
accident  if  the  switch  should  be  misplaced.  This  testimony 
places  upon  the  defendant  the  responsibility,  if  the  testimony 
is  believed;  and  the  case  is  brought  to  the  narrow  point 
whether,  with  such  appliances  as  are  ordinarily  used,  the  de- 
fendant was  in  duty  bound  to  anticipate  misplaced  switches, 
and  slow  down  its  cars  sufficiently  to  prevent  accidents  from 
such  causes.  We  cannot  say,  as  a  matter  of  law,  that  every 
railway  train  or  car — steam  or  electric — must,  on  approaching 
a  switch,  be  brought  down  to  a  rate  of  speed  which  will  enable 
the  driver  to  stop  in  time  to  avoid  accident  if  it  shall  be  found . 
to  be  misplaced;  nor  can  a  jury  be  permitted  to  so  find,  when 
it  is  undisputed  that  such  is  not  the  prevailing  practice. 
The  testimony  shows  that  this  car  was  running  at  the  ordi- 
nary speed,  and  that  it  was  entirely  safe  to  cross  the  switch 
at  that  rate  of  speed,  and  there  is  no  testimony  showing  that 
it  is  not  customary  to  depend  upon  unlocked  switches,  or 
that  they  have  proven  unsafe. 

In  this  case  it  is  claimed,  thotigh  not  proved,  that  there  was 
danger  to  the  car  if  run  at  an  ordinary  rate  of  speed  around 
that  particular  curve ;  but  the  same  rule  that  would  make  it  a 
duty  to  slow  up,  lest,  through  a  misplaced  switch,  the  car 
should  run  on  a  dangerous  track,  would  impose  the  same  duty 
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on  approaching  any  switch,  lest  there  be  a  car  upon  it  with 
which  there  would  be  danger  of  a  collision,  should  the  switch 
prove  to  be  misplaced,  and  the  same  rule  would  apply  to  every 
steam  road  in  the  country,  thus-putting  an  end  to  rapid  transit. 
The    steam    roads    have    their    appliances    and    methods. 
They  may  be,  in  a  given  case,  negligent,  but  not  where  they 
are  up  to  the  standard  of  good  railroading.     It  is  contended^ 
if  not  admitted,  that  this  switch  was  misplaced   by  a  tres- 
passer, and,  on  the  other  hand,  it  is  said  that  there  are  con- 
curring causes,  viz.,  the  absence  of  the  lock  and  light,  and  the 
failure  to  check  the  car.     We  have  no  inclination  to  minimize 
the  rule  that  requires  a  carrier  of  passengers  to  do  all  that 
human  care,  vigilance,  and  foresight  can  do  under  the  circum- 
stances, considering  the  character  and.  mode  of  conveyance,, 
to  prevent  accident  to  passengers.     This  rule  has  its  limita- 
tions, and,  as  said  by  the  Supreme  Court  of  Maine  in   Libby 
V.  M.  C.  R.  Co.,  20  L.  R.  A.  8i2,  58  Am.  &  Eng.   R.  Cas.  81, 
'Mt  must  be  understood  that  the  rule  does  not  require  such  a 
degree  of  vigilance  as  will  be  wholly  inconsistent  with  the 
mode  of  conveyance  adopted,  and  render  it  impracticable. 
Nor  does  it  require  the  utmost  degree  of  care  which  the  human 
mind  is  capable  of  imagining."     ''The  test  of  liability  is  not 
whether  the  company  used  such  particular  foresight  as  is  evi- 
dent, after  the  accident  happened,  might  have  averted  it.  had 
the  danger  been  known,  but  whether  it  used  that  degree  of 
care  and  prudence  which  a  very  cautious  and  prudent  person 
would  have  used,  under  apparent  circumstances  of  the  case, 
to  prevent  the  accident,  without  reasonable  knowledge  that 
it  was  likely  to  occur.     In  such  a  case  it  is  always  a  question 
whether  the  mischief  could  have  been  reasonably  foreseen. 
Nothing  is  so  easy  as  to  be  wise  after  the  event.'*     See.  also» 
Fox  V.  Mayor,  70  Hun,  182,  24  N.  Y.  Supp.  43;  Bowen  v.  N. 
Y.  Cent.  R.  Co.,  18   N.  Y.  408,  72  Am.  Dec.  529:  Stierle  v. 
Ry.,  156N.  Y.  684,  50  N.  E.  834;  Ayersv.  Ry.,  156  N.  Y.  104, 
50  N.  E.  960;  Tones  v.  G.  T.  R.  Co.,  45  I  J.  C.  Q.  B.   193.     A 
railroad  need  not  anticipate  a  crime,  nor'a  trespass,  unless 
there  is  something  in  the    circ^umstances  surrounding  the 
transaction  which  should  have  directed  the  attention  of  its 
officers  to  the  probability  of  such  a  danger.     Harris  v.  U.  P.  > 
R.  Co.  (C.  C.)  13  Fed.  591 ;  Worth  v.  C,  M.  &  St.  P.  Ry.  Co. 
(C.  C.)  51  Fed.  171;  Keeley  v.  Erie  Ry.  Co.,  47  How.  Prac. 
260;  Latch  V.  R.  R.  Co.,  3  H.  &  N.  930;  Deyo  v.  N.  Y.  C.  R, 
R^,  34  N.  Y.  I,  18,  88  Am.  Dec.  418;  Fredericks  v.    N.  Cent. 
R.  R.,  157  Pa.  103,  27  Atl.  689,  58  Am.  &  Eng.  R.  Cas.  91,  22 
L.  R.  A.  310;  Curtis  v.  R.  R.,  18  N.  Y.  534,  75  Am.  Dec.  258; 
Bennett  v.  L.  I.  R.  R.,  16^  N.  Y.    1.   57  N.  E.  79;  Whipple 
V.  Mich.  Cent.  R.  Co.,  90  N.  W.  287,  2  R.  R.  R.   774,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  774.     The  record  shows  an  absence  of  neg- 
ligence, and  prima  facie  that  the  accident  was  due  to  a  mali- 
cious trespass,  which  defendants  had  no  reason  to  appreheod. 
Counsel  for  the  plaintiff  rely  upon  Town  v.  Railroad,   84 
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Mich.  221,  47  N.  W.  665,  as  a  case  practically  like  the  case 
before  us.  It  differs  in  several  respects.  There  the  defend- 
ant was  a  steam  road.  Its  settled  practice  was  to  use  switch 
lights.  It  discontinued  the  use  of  a  switch,  and  so  notified 
the  plaintiff.  Afterwards  it  resumed  using  it,  but  neither 
notified  the  plaintiff,  nor  restored  the  light.  Had  notice  been 
given,  and  no  light  been  seen  upon  the  switch,  we  may 
assume  that  the  plaintiff  (the  engineer)  would  have  stopped 
his  train.  Had  the  light  been  in  place,  it  would  have  shown 
danger.  As  it  was,  he  supposed  the  switch  spiked,  and 
acted  accordingly.  In  this  case  there  not  only  had  never 
been  lights  and  locks  upon  the  switches,  but  it  was  shown  not 
to  be  usual  upon  such  roads. 

The  question  of  proximate  cause  is  involved  in  this  case, 
as  will  be  seen  from  several  of  the  cases  cited.  Upon  this 
point  see,  also,  Davis  v.  C,  M.  &St.  P.  Ry.  (Wis.)  6  N.  W. 
16,  33  L.  R.  A.  654,  57  Am.  St.  Rep.  935;  Smethurst  v. 
Church,  2  L.  R.  A.  695,  696,  and  note,  12  Am.  St.  Rep.  550; 
Read  V.  Nichols,  7  L.  R.  A.  131,  note;  Smith  v.  Co.  Ct.,  8  L. 
R.  A.  83,  84,  notes;  Smithwick  v.  Hall,  12  L.  R.  A.  280,  and 
note;  Beall  v.  Athens  Tp.,  81  Mich.  536,  45  N.  W.  1014;  St. 
Clair  Min.  Sprgs.  Co.  v.  City,  96  Mich.  463,  56  N.  W.  18; 
Bleil  v.  Ry.,  98  Mich.  228,  57  N.  W.  117;  Lambeck  v.  Rail- 
road Co.,  106  Mich.  512,  64  N.  W.  479;  Murphy  v.  M.  C.  R. 
Co.,  107  Mich.  627,  65  N.  W.  753;  La  Motte  v.  Boycc. 
105  Mich.  547,  63  N.  W.  517;  Borck  v.  M.  B.  &  N.  Works,  in 
Mich.  129,  69  N.  W.  254;  Kingsley  V.  Bloomingdale  Tp.,  109 
Mich.  340,  67  N.  W.  333;  White  V.  Riley  Tp..  113  Mich.  299, 
71  N.  W.  502;  Smith  v.  Walker  Tp.,  117  Mich.  M.  75  N.  W. 
141;  Doak  V.  Saginaw  Tp.,  119  Mich.  680,  78  N.  W.  883; 
White  V.  Riley  Tp.,  121  Mich.  413,  80  N.  W.  124;  Bell  v. 
Wayne,  82  N.  W.  215. 

The  court  should  have  directed  a  verdict  for  the  defendant 
The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

GRANT,   J.,  concurred  with  HOOKER.  C.  J. 


Chapman  v,  Pere  Marquette  R.  Co. 

{Supreme  Court  of  Michigan^  May  ^p,  1903,) 

[94  N.  W.  Rep.  1049.] 

Servant— Injuries — Safe  Appliances—Contributory  Negligence— Direc- 
tion of  verdict.* 
A  railroad  brakeman  waa  injured  while  operating  a  lever  used  in  con* 
nection  with  a  semaphore  sig-nal.  It  was  a  cold  night.  He  had  a  lan- 
tern in  his  left  hand.  He  stooped  over,  and  with  his  right  hand  drew 
the  pin  which  held  the  lever  down.  When  the  pin  was  pulled,  the  lever 
flew  up,  and  struck  him  on  the  head.     If  he  had  put  his  foot  or  hand 

*As  to  the  care  required  of  a  railroad  company,  as  an  employee,  in 
furnishing  appliances,  see  foot-note  appended  to  Atchison,  T.  ft  S.  F. 
Ity.  Co.  V,  Kingscott  (Kan.),  4  R.  R.  R.  528,  27  Am.  ft  Gng.  R.  Cas.,  N. 
"O.,  528. 
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on  the  lever,  the  accident  would  not  have  happened :  held  error  to 
refuse  to  direct  a  verdict  for  defendant,  the  appliance  being*  reasonably 
safe,  and  the  brakeman  not  having*  used  proper  care. 

Error  to  Circuit  Court,  Saginaw  County;  Emmet  L. 
Beacb,  Judge. 

Action  by  Claude  H.  Chapman  against  the  Pere  Marquette 
Raibroad  Company.  Judgment  for  plaintifi,  and  defendant 
brings  error.     Reversed. 

Frederick  W.  Stevens  (Charles  McPherson,  of  counsel),  for 
appellant. 
James  H.  Davitt,  for  appellee. 

MOORE,  J.  Plaintiff  was  a  brakeman  on  the  Pere  Mar- 
quette Railroad,  and  a  verdict  was  rendered  in  his  favor  for 
injuries  received  while  operating  a  lever  used  in  connection 
with  a  semaphore  signal  in  the  Saginaw  yards.  The  case  is 
brought  here  by  writ  of  error  by  the  defendant.  Its  claim  is 
the  court  should  have  directed  a  verdict  in  its  favor. 

At  the  south  end  of  the  Saginaw  yards  of  the  Pere  Mar- 
quette Railroad  is  a  semaphore  signal  for  the  purpose  of  pre- 
venting collisions  between  the  trains  and  switch  engines 
which  pass  that  point  and  operate  in  that  vicinity.  No  train 
can  pass  into  the  Saginaw  yards  from  the  south  except  when 
this  semaphore  signal  shows  a  clear  main  track.  No  train 
can  pass  from  the  switching  yard  to  the  main  line  without  the 
semaphore  signal  being  so  set  as  to  warn  other  trains.  The 
movement  of  a  train  from  the  main  line  to  the  side  tracks  also 
requires  the  movement  of  the  signal.  The  semaphore  signal 
is  operated  by  a  lever  situated  on  the  ground  in  the  yard 
about  1,200  feet  from  the  signal,  the  two  being  connected  by 
two  wires  running  alon?  the  tracks.  One  of  the  wires  pulls 
the  semaphore  to  ''clear''  and  the  other  pulls  it  to  the  sema- 
phore post.  At  the  lever  the  wires  are  attached  to  a  chain» 
which  passes  over  a  wheel  to  which  the  lever  is  attached. 
The  lever  moves  in  a  half  circle  drawing  on  one  wire,  while  the 
other  at  the  same  time  is  slackened.  When  down,  it  is  held 
in  place  by  an  iron  pin  passing  through  two  jaws  on  each  side 
of  the  lever,  in  holes  just  above  the  lever.  This  pin  must  be 
removed  before  the  lever  is  operated.  Photographs  of  the 
lever  aid  in  understanding  its  operation  and  construction. 
The  lever  not  only  operates  the  semaphore  signal  about  1,200 
feet  away,  but  its  operation  also  locks  or  unlocks  the  switch 
near  it.  A  rod  from  the  lever  runs  to  and  locks  the  switch, 
thus  preventing  a  brakeman  from  opening  the  switch  until 
he  has  first  changed  the  semaphore  by  the  use  of  this  lever, 
thus  warning  other  trains  that  the  main  line  is  not  clear.  The 
head  brakeman  (on  a  train  entering  Saginaw  from  the  south, 
and  desiring  to  pass  from  the  main  line  to  the  yard  tracks) 
goes  to  this  lever,  removes  the  pin  which  holds  it  down,  turns 
the  lever  clear  over,  thereby  setting  the  semaphore  signal, 
and  by  the  same  movement  unlocking  the  switch  close  by  the 
lever.     He  then  turns  the  switch,  his  train  passes  in,  and 
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when  it  has  entirely  passed  the  rear  'brakeman  closes  the^ 
switch,  and,  with  the  lever,  resets  the  semaphore  signal  to 
''clear/'  Plaintiff  was  head  brakeman  on  a  freight  train  from 
Port  Huron  to  Saginaw,  which  entered  the  Saginaw  yards 
about  3  a.  m.  on  March  6,  1901.  It  became  his  duty  to 
change  the  lever  so  as  to  shift  the  signal  and  turn  the  switch,^ 
to  enable  his  train  to  cross  over  from  the  main  track  to  the 
yard.  It  was  a  cold  night.  He  had  his  lantern  in  his  left 
hand.  He  stooped  over,  and  with  his  right  hand  drew  the 
pin  which  held  the  lever  down.  He  did  not  put  his  hand  or 
his  foot  on  the  lever  to  prevent  it  from  flying  up.  When  the 
pin  was  pulled,  the  lever  flew  up,  struck  the  plaintiff  on  the 
side  of  the  head,  and  hurt  him  severely.  He  had  not  oper- 
ated this  lever  before.  It  is  the  claim  of  the  plaintiff  that  the 
upper  wire  was  drawn  unnecessarilv  taut,  making  it  danger-^ 
ous  to  operate  the  lever,  and  he  gave  testimony  tending  to  • 
show  that  two  or  three  other  levers  of  a  similar  character,  one 
of  which  was  in  the  same  yard,  did  not  fly  up  when  operated 
in  the  way  he  operated  this  one.  It  was  the  claim  of  defend- 
ant that  the  operation  of  the  semaphore  required  there  should 
not  be  too  much  slack  in  the  wires  running  to  it ;  that  the 
other  levers  were  differently  situated  from  this  one;  that  the 
way  to  operate  the  lever  was  to  grasp  the  end  of  it  with 
the  hand,  and  then  release  the  pin ;  and  that,  if  the  plaintiff" 
had  properly  operated  it,  he  would  not  have  been  hurt.  The 
testimony  and  the  photographs  show  the  mechanism  was  a 
simple  one.  The  lever  was  held  in  place  by  a  pin.  When 
the  pin  was  withdrawn,  the  lever  was  moved  by  the  hand, 
nearly  half  way  around  the  arc  circle,  and  held  in  place  by  a 
pin  put  over  it.  All  the  testimony,  including  that  of  plaintiff, 
discloses  that,  if  plaintiff  had  put  his  foot  or  his  knee  or  his; 
hand  upon  the  top  of  the  lever  before  withdrawing  the  pin,  the 
accident  would  not  have  happened.  We  think  it  clear  the 
appliance  was  reasonably  safe,  and  that,  if  plaintiff  had  exer- 
cised such  cajre  as  is  due  from  an  employee  to  his  employer, 
the  injury  would  not  have  occurred.  See  Brewer  v.  Railway 
Co.,  56  Mich.  620,  23  N.  W.  440;  Lamotte  v.  Boyce,  105  Mich. 
S45»  63  N.  W.  517,  and  cases  cited  therein.  Under  the  facts 
disclosed  by  the  record,  a  verdict  should  have  been  directed 
in  favor  of  defendant. 

Judgment  is  reversed,  and  new  trial  ordered.  The  other 
Justices  concurred.  

Elmore  v.  Seaboard  Air  Line  Ry.  Co. 

{Supreme  Court  0/ North  Carolina,  June  lo,  1903.) 

[44  8.  K.  Rep.  620.] 
Rehearing. 

A  petition  to  rehear  will  not  be  entertained  unless  some  material  point 
was  overlooked,  or  some  controlling  authority  escaped  the  attention  of 
the  court,  or  some  other  weighty  consideration  requires  it. 

Injury  to  Bralceman—Contributory  Negligence. 
In  an  action  by  a  brakeman  for  damages  for  personal  injuries,   there 
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can  be  no  recovery  where  the  injury  was  caused,  not  by  a  defective 
coupler,  but  because  plaintiff  ne^lig'ently  used  his  foot  to  push  the 
bumper  in  place. 

Sams— Failure  to  Furnish  Self-Couplers— Negligence  Per  8e — Contrib- 
utory Negligence.* 
The  failure  of  a  railroad  company  to  have  self-coupling  devices  on 
their  freiff ht  cars  is  a  conttnuinor  negligreace,  per  se  ;  and,  to  an  action 
for  an  injury  resulting  therefrom,  contributory  negligence  is  not  a 
defense. 

Same— Waiver  of  Statutory  Requirement. 

The  fact  that  an  employee  remains  in  the  service  of  a  railroad  com- 
paily,  knowing  that  its  freight  cars  are  not  equipped  with  self- 
couplers,  does  not  excuse  the  railroad  from  liability  td^such  employee, 
if  injur^  while  coupling  its  cars  by  hand. 

^ame — Failure  to  Keep  in  Repair. 

The  neglectful  failure  on  the  part  of  a  railroad  company  to  keep  auto- 
matic couplers  in  proper  condition  and  repair  is  negligence,  as  much  as 
if  the  cars  had  never  been  equipped  with  such  couplers. 

Same — Contributory  Negligence — Ordered  into  Danger — Instruction. 

In  an  action  for  a  servant's  injuries,  a  charge  that  if  a  coupler  was 
out  of  order,  so  that  it  was  necessary  to  go  between  the  cars  to  make 
the  coupiing,  and  plaintiff  was  directed  by  the  conductor,  whom  he  was 
under  duty  to  obey,  to  couple  the  cars,  and  he  was  compelled  to  go 
between  the  cars  to  couple,  and  it  was  dangerous,  and  more  probable 
that  it  could  not  be  safely  done  than  that  it  could,  plaintiff  would  be 
guilty  of  contributory  negligence,  was  sufficiently  favorable  to  defend- 
ant. 

Same — Same— Qoing  between  Cars  to  Couple  Them— Defective  Coupler 
— instruction. 

In  an  action  for  a  servant's  injuries,  an  instruction  that  if  plaintiff 
knew  that  the  coupler  was  out  of  order,  and  that  it  was  too  dangerous  to 
go  between  the  cars  to  couple,  and  that  plaintiff  used  his  foot  to  make 
the  coupling,  and  that  by  reason  of  his  position  he  acted  foolishly  and 
without  prudence  with  reference  to  the  character  of  the  work,  and  that 
this  act  was  carelessness,  the  chances  of  safety  being  less  in  favor  of 
him  than  against  him,  he  would  be  guilty  of  contributory  negligence, 
even  if  defendant  knew  of  the  defective  condition  of  the  coupler,  was 
sufficiently  favorable  to  defendant. 

Montgomery,  J.,  dissenting. 

Petitioa  for  rehearing.     Granted. 

For  former  opinions,  see  41  S.  E.  786;  42  S.  £.  989. 

I.  F.  Dortch,  W.  T.  Dortch,  and  W.  E.  Munroe,  for  plain- 
tiff. 

Day  &  Bell,  Shepherd  &  Shepherd,  and  T.  B.  Womack,  for 
defendant. 

CONNOR,  J.  This  cause  is  before  us  upon  a  second  peti- 
tion to  rehear.  We  have  given  the  case  a  very  careful  consid- 
eration, recognizing  the  well-settled  principle,  by  which  this 
court   has  always  been  governed,  that  a   petition  to  rehear 

*For  decisions  containing  similar  statutes  on  this  point,  see  Southern 
Ry.  Co.  V.  Harbin  (Ga.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,692,  and  note, 696 : 
Winkler  v.  Philadelphia  &  R.  Rjr.  Co.  (Del.),  6  R.  R.  R.  361,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  361 ;  Kilpatrick  v.  Grand  Trunk  Ry.  Co.  (Vt.),  4  R. 
R.  R.  945,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  945 ;  Indianapolis  St.  Ry.  Co.  v. 
Robinson  (Ind),  23  Am.  St  Eng.  R.  Cas.,  N.  S,  628  ;  Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Wagner  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  706  ;  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Moore  (Ind.),  14  Am.  A  Eng.  R.  Cas»,, 
N.  S.,  678. 
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^ill  not  be  entertained  unless  it  appears  that  some  material 
point  was  overlooked,  or  some  controlling  authority  escaped 
the  attention  of  the  court,  or  some  other  weighty  consideration 
requires  it.  Hannon  v.  Grizzard,  99  N.  C.  161,  6  S.  E.  93; 
Fisher  v.  Mining  Co.,  97  N.  C.  9^,  4  S.  E.  772. 

This  cause  was  heard  at  the  February  term,  1902,  upon  an 
•appeal  from  the  judgment  of  the  superior  court  of  Wayne 
county  in  favor  of  the  plaintiff.  The  judgment  was  affirmed 
•by  a  majority  of  the  court,  two  of  the  justices  dissenting. 
Clark,  J.,  said:  ''This  case  is  simply  a  repetition  of  Greenlee 
V.  R.  R.,  122  N.  C.  977,  30  S.  E.  115,  41  L.  R.  A.  399,  65  Am. 
St.  Rep.  734.  Troxler  V.  R.  R.,  124  N.  C.  191,  32  S.  E.  550, 
44  L.  R.  A.  313,  70  Am.  St.  Rep.  580,  and  of  several  cases 
affirming  the  doctrine  therein  laid  down.  It  was  in  evidence 
that  the  defendant's  cars  were  equipped  with  automatic  coup- 
lers, but,  when  plaintiff  was  injured  in  making  a  coupling, 
there  was  evidence  that  the  automatic  coupler  had  been  out 
of  repair  five  months  or  more,  to  the  knowledge  of  the  defend- 
ant." The  opinion  concludes:  ''It  is  the  duty  of  the  defend- 
ant to  use  automatic  couplers,  and  if,  on  failure  so  to  do. 
injury  occurs  to  an  employee,  which  would  not  have  hap- 
pened if  there  had  been  a  coupler,  this  is  continuing  negli- 
gence on  the  part  of  the  employer,  which  cuts  off  the  defense 
of  contributory  negligence,  such  failure  being  the  causa 
causans.  If  the  automatic  coupler  was  out  of  repair  for  a  length 
of  time  reasonably  sufficient  to  have  it  repaired,  and  this  was 
not  done,  it  was  the  same  thing  as  failure  to  have  the  auto- 
matic coupler  on  that  car."  Cooke,  J.,  dissented  upon  the 
trround  that,  in  his  opinion,  the  court  should  have  instructed 
the  jury  that,  upon  the  whole  evidence,  they  should  answer 
the  second  issue,  to  wit,  "Did  the  plaintiff  by  his  own  negli- 
gence contribute  to  bis  injury?"  in  the  affirmative.  Mr.  Jus- 
tice Montgomery  concurred  in  the  dissenting  opinion.  The 
cause  was  reheard  at  the  August  term,  1902  (i^i  N.  C.  S69, 
42  S.  E.  989),  and  the  opinion  of  the  majority  of  the  court 
was  adverser  to  the  plaintiff;  Clarke  J.,  and  Douglas,  J.,  writ- 
ing dissenting  opinions. 

We  are  now  called  upon  to  re-examine  the  record  in  the 
light  of  the  several  opinions  and  dissenting  opinions  thereto- 
fore filed.  The  syllabus  of  the  report  of  the  case  at  the  last 
term  states  the  conclusion  arrived  at  by  the  majority  of  the 
court  as  follows:  "In  an  action  by  a  brakeman  for  damages 
for  personal  injuries,  the  injury  being  caused,  not  by  a  defect- 
ive coupler,  but  because  the  plaintiff  negligently  used  his 
foot  to  push  the  bumper  in  place  while  doing  the  coupling, 
he  cannot  recover. '  *  We  unhesitatingly  adopt  this  as  a  correct 
proposition  of  law.  The  fact  put  in  issue  by  the  pleadings, 
and  in  respect  to  which  testimony  was  introduced  by  the 
plaintiff  and  defendant,  is  whether  there  was  a  defective 
coupler,  and  whether  the  plaintiff  was  injured  by  reason  of 
such  defect,  and  whether  he  was  at  the  time  jn  the  discharge 
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of  bis  duty:  that  is,  whether  he  was  ordered  by  the  conductor- 
to   make  the  coupling.     Of  course,    if  be  was  not  injured 
by  a  defective  coupler,  or  if  he  was  not  in  the  discharge  of 
his  duty,  or  if  he  recklessly  or  carelessly  went  between  the 
cars,  he  could  not  recover.     This  brings  us  to  an  examina- 
tion of  the  testimony  and  his  honor's  charge. 

The  allegation  is  that  the  plaintiff,  being  in  the  employ- 
ment  of  the  defendant  as  a  flagman  on  September  17,  1900, 
was  ordered  by  the  conductor  in  charge  of  said  train,  whose 
orders  plaintiff  was  bound  to  obey,  to  remain  near  the  cars 
on  the  main  track,  below  the  side  track,  for  the  purpose  of 
coupling  the  cars  to  the  cars  upon  the  side  track,  which  order 
the  said  conductor  well  knew  could  not  be  performed  without 
going  between  such  cars,  on  account  of  the  condition  of  the 
coupler;  and  the  said  cars  upon  the  side  track  were  put  in 
motion  by  the  defendant,  and  were  negligently  permitted  to 
roll  very  rapidly,  by  means  of  what  is  known  as  '^  kicking 
cars,"  along  said  side  track  and  on  the  main  track,  and  while 
in  the  discharge  of  such  duty  was  injured  by  reason  of  the  de^ 
feet ive  condition  of  the  coupler.  These  allegations. are  de- 
nied. It  was  also  denied  that  it  was  any  part  of  the  plaintiff's 
duty  to  couple  the  cars,  or  that  he  was  ordered  to  do  so  by 
the  conductor ;  and  it  is  alleged  that  his  act  in  doing  so  was 
voluntary  and  officious,  and  that  he  negligently  and  carelessly 
undertook  to  use  his  foot  to  kick  over  the  drawhead,  instead, 
of  his  hands,  and  that  in  so  doing  his  foot  slipped,  and  was. 
caught  between  the  drawheads  and  was  crushed,  and  that  he 
was  injured  by  his  own  gross  negligence.  Upon  these  allega- 
tions, appropriate  issues  were  submitted  to  the  jury.  With- 
out reviewing  the  testimony,  it  is  sufficient  to  say,  and  it  is 
not  denied,  that  there  was  testimony  in  behalf  of  the  plain- 
tiff to  the  effect  that  the  cars  were  supplied  with  automatic, 
couplers,  but  that  at  the  time  of  the  injury  they  were  not  in 
proper  condition ;  that  they  had  been  in  a  defective  condition, 
for  several  months;  and  that  the  conductor  knew  of  it.. 
There  was  also  evidence  that  the  plaintiff  kaew  of  the  defect- 
ive condition  of  the  couplers.  There  was  evidence  that 
plaintiff  was  ordered  by  the  conductor  to  make  the  coupling, 
and  that  it  was  the  duty  of  the  conductor  to  report  persons 
engaged  in  the  sen^ice  under  him  for  disobedience  of  orders, 
and  that  upon  such  report  they  would  be  discharged.  There 
was  testimpny  in  behalf  of  the  defendant  contradicting  much 
of  this  testimony.  The  plaintiff  was  asked  the  question:  ''If 
the  coupler  had  been  in  perfect  condition,  would  you  have 
been  able  to  couple  without  putting  your  foot  between 
there?'*  He  answered:  "Yes,  sir;  I  would  have  been 
able  to  fix  it  without  my  foot."  Upon  cross-examina- 
tion he  was  asked:  "Why  did  you  go  between  those 
cars,  when  you  knew  that  it  was  against  the  rules 
of  the  company  to  do  so,  and  when  you  were  ordered 
to  do  a  dangerous  thing  by  the  conductor?"     To    which. 
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he  answered:  ''I  obeyed  him,  sir/'  He  was  asked: 
''Did  you  know  that  he  could  not  discharge  you?".  He 
answered:  ''I  knew  if  he  reported  me  that  he  could  have  me 
discharged  if  I  disobeyed  him."  He  was  asked  the  question 
upon  cross-examination:  ''If  the  link  had  been  in  perfect 
condition,  would  you  have  had  to  kick  it?"  To  which  he 
answered:  "No,  sir.  Did  you  not  know  that  it  was  careless- 
ness to  use  your  foot  to  do  such  a  thing?  I  had  seen  other 
people  use  their  feet.  I  was  instructed  to  couple,  and  I  tried 
to  do  so.  *  *  He  was  asked  if  he  knew  the  rule  prohibiting  em- 
ployees from  going  in  between  the  cars  while  they  are 
coupled  to  the  engine,  or  being  so  coupled,  for  the  purpose 
of  coupling  or  uncoupling  cars,  or  to  set  pins  or  links,  or  for 
any  other  purpose,  while  the  train  is  in  motion,  and  provid-. 
ing  that  one  who  did  so  was  acting  at  his  own  risk  and  against 
the  rules  of  the  company,  and  would  be  subject  to  discharge 
from  the  service.  He  answered  that  he  had  never  read  it, 
and  had  never  heard  it  read.  He  had  heard  of  it.  That  he 
violated  the  rule  because  he  was  instructed  by  the  conductor. 
That  he  knew  that  the  coupler  was  out  of  repair.  Heard  the 
conductor  say  so.  There  was  much  other  testimony  from  the 
plaintiff  along  the  same  line.  The  defendant  introduced 
the  conductor  and  several  other  witnesses,  who  contradicted 
the  plaintiff  in  many  material  respects.  The  testimony  was 
conflicting  and  contradictory.  Upon  the  close  of  the  evi- 
dence, defendant  moved  the  court  to  nonsuit  the  plaintiff, 
which  motion  was  refused.  The  court  charged  the  jury  as 
follows: 

"It  was  the  duty  of  the  defendant  to  furnish  the  train  of 
cars  spoken  of  in  evidence  with  the  automatic  couplers,  and 
it  is  admitted  that  they  had  automatic  couplers,  and  it  was 
further  its  duty  to  inspect,  from  time  to  time,  these  couplers, 
for  the  purpose  of  seeing  if  they  were  in  repair,  and  if  they 
failed  in  this  respect,  and  if  said  couplers  became  out  of  re- 
pair, it  was  guilty  of  negligence;  [but  if  the  jury  shall  find 
from  the  evidence  that  the  part  of  the  coupler  on  the  end  of 
the  caboose  car  was  not  quite  in  line  with  the  corresponding 
part  on  the  end  of  the  car  coming  toward  it,  and  to  which  it 
was  to  be  coupled,  and  if  the  plaintiff,  to  get  it  in  line,  kicked 
the  part  on  the  end  of  the  caboose,  and  if  the  jury  further  find 
that  the  standard  automatic  coupler  on  said  cars  had  some 
play  in  its  socket,  allowing  it  to  move  to  the  right  and  left 
on  account  of  curves  in  the  track,  and  that  this  was  necessary 
for  the  movement  of  the  train,  and  if  the  jury  shall  find  that 
this  was  the  proper  way  for  such  couplers  to  be,  and  if  the 
jury  shall  further  find  that  this  was  the  natural  result  from  its 
proper  construction  and  use,  and  that  the  coupler  was  not 
otherwise  out  of  repair,  then  the  defendant  was  not  negligent 
in  failing  to  provide  these  couplers  as  prescribed  bylaw."] 
To  this  part  of  the  charge  inclosed  in  brackets,  the  defendant 
excepted. 

["If    the    jury  further  find  from  the  evidence  that  the 
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train  of  cars  spoken  of  in  evidence  had  automatic  coup- 
lers, which  would  have  made  it  unnecessary  for  the  plaintiff, 
coupling  the  cars,  to  go  between  them  and  to  use  his  hand  or 
foot,  and  they  further  find  that  those  couplers  had  become 
out  of  repair  for  such  a  length  of  time  that  the  defendant 
knew  or  ought  to  have  known  that  they  were  out  of  repair, 
and  for  such  a  length  of  time  that  defendant  could  have  had 
them  repaired,  and  that  the  defendant  failed  to  repair  said 
coruplers,  and  if  the  jury  further  find  that  the  plaintiff  would 
not  have  been  injured  but  for  the  condition  of  the  couplers, 
and  that,  in  the  condition  in  which  the  couplers  were,  that  it 
was  necessary,  in  order  to  couple,  to  use  the  hand  or  foot, 
and  they  further  find  that  the  plaintiff  was  a  flagman  on  said 
train,  and  under  the  direction  of  the  conductor,  and  that  the 
conductor  directed  him  to  couple  the  cars,  and  in  doing  so  he 
was  injured,  and  if  the  jury  further  find  that  the  plaintiff 
would  not  have  been  injured  but  for  the  condition  of  the  coup- 
lers, then  it  would  be  the  duty  of  the  jury  to  answer  the  first 
issue  'Yes.' '']  To  so  much  of  this  charge  inclosed  in  brackets, 
the  defendant  excepted. 

V^li  the  jury  find  from  the  evidence  that  the  train  of  cars 
had  automatic  couplers,  which  would  have  made  it  unnecessary 
for  the  plaintiff,  coupling  the  cars,  to  go  between  them,  and 
it  is  admitted  that  they  had  standard  automatic  couplers,  and 
if  they  further  fi«d  from  the  evidence  that  these  couplers  were 
in  repair,  so  that  it  was  unnecessary  for  the  plaintiff,  coup- 
ling the  cars,  to  go  between  them,  and  that  the  plaintiff  was  a 
flagman  on  said  train,  and  under  the  direction  of  the  conductor, 
and  the  conductor  directed  him  to  couple  the  cars,  and  in 
so  doing  he  did 'go  between  them  unnecessarily,  and  was  in- 
jured, then  it  is  the  duty  of  the  jury  to  answer  the  first  issue 
'No.'  '']  To  so  much  of  charge  in  brackets,  the  defendant 
excepted. 

**If  you  answer  the  first  issue  'No,*  you  need  go  no  further, 
but  return  your  verdict;  but,  if  you  answer  the  first  issue 
'Yes,*  then  you  proceed  to  answer  the  second  issue.  The  sec- 
ond issue,  you  will  understand,  is  this:  'Did  the  plaintiff  by 
his  own  negligence  contribute  to  the  injury  complained  of?' 

["Now,  coming  to  the  consideration  of  the  second  issue,  if 
you  should  reach  that  issue,  if  the  jury  find  from  the  evidence 
that  the  couplers  were  out  of  repair,  and  had  been  for  such  a 
length  of  time  that  the  defendant  knew,  or  by  the  exercise 
of  reasonable  care  could  have  known,  that  they  were  out  of 
repair,  and  for  such  a  length  of  time  that  the  defendant,  by 
the  exercise  of  reasonable  diligence,  could  have  had  them  re- 
paired, and  that  the  plaintiff  coupled  the  cars  under  the 
direction  of  the  conductor,  and  that  it  was  his  duty  to  obey 
the  conductor,  and  that  he  would  not  have  been  injured  but 
for  the  condition  of  the  couplers,  then  it  would  be  the  duty 
of  the  jury  to  answer  the  second  issue  'No.*  *']  To  that  part 
of  the  charge  in  brackets,  the  defendant  excepted.- 
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[''And  if  the  jury  further  find  from  the  evidence  that  the 
plaintifi  undertook  to  couple  the  cars  under  the  direction  o{ 
the  conductor,  and  that  it  was  his  duty  to  obey  the  conductor^ 
and,  but  for  the  condition  of  the  couplers,  he  would  not  have 
been  injured,  this  would  be  a  continuing  negligence  on  the 
part  of  the  defendant,  and  would  continue  up  to  the  time  of 
the  injury,  and  would  be  a  negligence  subsequent  to  any  neg- 
ligence of  the  plaintifiE,  if  such  existed,  and  the  negligence  of 
the  plaintifi  under  these  circumstances  would  not  be  the' 
proximate  cause  of  the  injury,  and  would  not  be  contributory 
negligence;  and  in  that  event  it  would  be  the  duty  of  the  jury 
to  answer  the  .second  issue  'No/  "]  To  that  part  of  the 
charge  inclosed  in  brackets,  the  defendant  excepted. 

["But  this  instruction  is^  given  subject  to  an  in-, 
struction  which  I  will  give  you  further  on,  and  thia 
will  be  so  although  they  may  further  find  froip  the 
evidence  that  the  plaintifi  undertook  to  couple  the 
cars  in  disobedience  of  the  rule  of  tt\e  company, 
and  although  they  may  further  find  from  the  evidence  that 
the  coupling  was  dangerous,  and  that  he  knew  it  was  danger-, 
ous,  and  although  they  may  believe  that  he  was  negligent  in 
coupling  the  cars,  and  did  not  exercise  due  care  on  his  part. 
This  is  given  subject  to  an  instruction  I  will  now  give  you, 
which  is  the  one  alluded  to  in  the  previous  instruction.''} 
To  that  part  of  the  charge  inclosed  in  brackets,  the  defend- 
ant exceptea. 

"In  case  of  the  use  of  couplers  by  railroads,  they  are  re^ 
quired  to  use  improved  couplers,  to  prevent  going  between 
the  cars  to  couple,  and  automatic  couplers  are  such;  and  it 
is  admitted  that  the  defendant  did  use  automatic  couplers  at 
the  time  of  the  plaintifi's  injury,  but  it  is  contended  that  the 
one  in  use  at  the  time  of  the  iniury  was  out  of  repair,  and 
that  it  was  known  to  be  so  by  the  defendant,  or  had  been  so 
for  such  a  length  of  time  that  the  defendant  should  have 
known  it,  and  this  is  denied  by  the  defendant,  so  that  is  a^ 
matter  of  contention. 

["In  this  case,  if  the  jury  find  by  the  greater  weight  of  evii 
dence  that  this  particular  coupler  was  out  of  order,  so  that  it 
was  necessary  to  go  between  the  cars  to  couple,  and  the 
plaintifi  was  directed  by  the  conductor  to  couple  the  cars, 
and  that  it  was  his  duty  to  obey  the  conductor,  and  that  he 
was  compelled  to  go  between  the  cars  to  couple,  and  that  if 
the  jury  shall  further  find  that  it  was  dangerous,  and  that  the 
probability  that  it  could  not  safely  be  done  was  greater 
against  his  chances  of  doing  it  safely  than  in  favor  of  it,  then 
it  would  be  a  case  of  contributory  negligence,  and  the  answer 
to  the  second  issue,  would  be  'Yes.'  " J '  To  that  part  of  the 
charge  inclosed  in  brackets,  the  defendant  excepted. 

["This  is  the  instruction  I  said  I  would  give  you,  to  which 
a  previous  instruction  was  subject :  If  the  jury  find  from  the  evi- 
dence that  the  coupler  was  out  of  order,  and  that  the  plaintiff 
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knew  it  was  such,  and  that  it  was  too  dangerous,  under  the 
rule  I  have  just  given,  to  go  between  the  cars  to  couple,  and 
if  the  jury  find  further  that  the  plaintifi  stood  on  the  ground 
and  used  his  foot  to  make  the  coupling,  and  that  by  reason 
of  his  position  he  acted  foolishly,  recklessly,  and  without 
prudence  with  reference  to  the  character  of  the  work,  and 
that  this  act  was  carelessness,  and  that  the  chances  of  his 
safety  were  less  in  favor  of  him  than  against  him,  then  it 
would  be  contributory  negligence  on  his  part,  and  even  if  the 
defendant  knew  of  the  defective  condition  of  the  coupling; 
and  in  that  event  it  would  be  the  duty  of  the  jury  to  answer 
the  second  issue  *  Yes.'  "]  To  that  part  of  the  charge  inclosed 
in  brackets  the  defendant  excepted. 

[''If  the  plaintiff  acted  recklessly  and  without  care,  if  the 
jury  have  previously  found  the  defendant  guilty  of  negligence, 
the  plaintiff  could  not  recover.  Now,  it  is  important  for  you 
to  get  that  distinction,  under  the  matters  in  controversy.  If 
you  find  that  the  plaintiff  was  injured  by  reason  of  the  negli- 
gence of  the  defendant  in  not  having  these  couplers  in  proper 
condition,  but  when,  if  you  answer  the  first  issue  'Yes,'  and 
in  considering  the  second  issue,  you  should  find  that  the 
plaintiff,  acting  under  the  direction  of  the  conductor,  and 
being  subject  to  his  orders,  if  you  find  he  was  so,  went  in  be- 
tween the  cars  to  couple  them,  when  the  conditions  were  such 
that  it  was  so  dangerous  that  the  chances  were  greater  against 
his  safety  than  in  favor  of  it,  then  it  would  be  suc^  reckless- 
ness as  would  make  him  guilty  of  contributory  negligence,  or 
if,  after  he  went  in  there,  he  acted  with  such  carelessness  as 
made  his  chances  greater  against  his  safety  than  in  his  favor, 
he  would  be  guilty  of  contributory  negligence;  and  in  case 
of  either  of  these  findings  it  would  be  the  duty  of  the  jury  to 
answer  the  second  issue  'Yes.'  Now,  if  you  answer  the  sec- 
ond issue,  then  you  would  proceed  no  further  with  your  ver- 
dict.*'] To  that  part  of  the  charge  inclosed  in  brackets,  the 
defendant  excepted.  ^ 

This  court  has  decided  in  Greenlee  v.  Railroad,  122  N.  C. 
977»  30  S.  E.  115,  41  L.  R.  A,  399,  65  Am.  St.  Rep.  734,  that 
the  failure  to  have  self-coupling  devices  on  their  cars  was 
negligence  per  se;  that  it  was  a  continuing  negligence,  and 
the  question  of  contributory  negligence  did  not  arise  when  an 
employee  was  injured  by  reason  of  the  failure  to  have  auto- 
matic couplers  in  proper  condition ;  that  the  fact  that  plain- 
tiff remained  in  the  service  of  the  railroad  company,  knowing 
that  its  freight  cars  were  not  equipped  with  self-couplers, 
did  not  excuse  the  railroad  from  liability  to  such  employee, 
if  injured  while  coupling  its  cars  by  hand.  The  doctrine  of 
assumption  of  risk  has  no  application  where  the  law  requires 
the  use  of  new  appliances  to  secure  the  safety  of  employees. 
This  doctrine  is  approved  in  Troxler  v.  Railroad,  122  N.  C. 
902,  30  S.  E.  117.  Mr.  Justice  Montgomery,  in  the  opinion 
in  this  case  (131  N.  C.  573,  42  S.  E.  990),  says:  "We  are  not 
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disposed  to  modify  in  the  least  the  decision  made  in  Green- 
lee V.  Railroad,  122  N.  C.  977,  30  S.  E.  115,  41  L.  R.  A. 
399>  65  Am.  St.  Rep.  734,  in  which  we  decided  that  the  rail- 
road companies  in  this  state  should  equip  both  their  passenger 
»nd  freight  cars  with  self-couplers,  and  we  are  of  the  opinion 
that  a  neglectful  failure  to  keep  the  couplers  in  proper  con- 
dition and  repair  would  be  as  culpable  as  if  the  cars 
had  never  been  so  equipped.  In  Fleming  v.  Rail- 
road, 131  N.  C.  476,  42  S.  E.  905,  Mr.  Justice  Mont- 
)2:omery  says:  '4t  has  been  decided  by  this  court  that 
Hhe  failure  of  a  railroad  company  to  equip  its  cars  with 
automatic  couplers  is  a  continuing  negligence,  and  where  the 
negligence  of  the  defendant  is  a  continuing  negligence,  as  the 
failure  to  furnish  safe  appliances  in  general  use,  when  the  use 
of  such  appliances  would  have  prevented  the  possibility  of 
the  injury,  there  can  be  no  contributory  negligence  which 
will  discharge  the  master's  liability.'  Troxler  v.  R.  Co.,  124 
N.  C.  189,  32  S.  E.  550,  44  L.  R.  A.  313,  70  Am.  St.  Rep.  580. 
There  can  be  no  contributory  negligence  of  the  plaintiff  avail- 
able to  the  defendant  as  a  defense  in  this  action,  because  the 
plaintiff  attempted  to  make  the  coupling  in  discharge  of  his 
duty,  and  because  the  continuing  negligence  of  the  defendant 
up  to  the  moment  of  the  injury  was  subsequent  to  the  plain- 
tiff's negligence,  if  there  was  any,  and  is  the  proximate  cause 
of  the  injury."  Chief  Justice  Furches,  in  his  opinion,  says: 
*'While  I  agree  to  the  doctrine  in  the  Greenlee  and  in  the 
Troxler  Cases,  as  I  understand  them,  I  cannot  agree  that  they 
apply  to  the  facts  in  this  case."  We  must  accept  the  doctrine 
laid  down  by  this  court  in  the  Greenlee  and  Troxler  Cases  as 
the  law  of  this  case.  His  honor  clearly  followed  the  law,  as 
thus  laid  down,  in  charging  the  jury  in  regard  to  the  first 
issue,  and  could  not,  in  the  light  of  those  cases,  have  charged 
the  jury,  as  a  matter  of  law,  to  answer  the  second  issue  ''Yes. ' ' 
He  did  charge  the  jury  that  if  they  found,  by  the  greater 
weight  of  evidence,  that  this  particular  coupler  was  out  of 
order,  so  that  it  was  necessary  to  go  between  the  cars  to 
couple,  and  the  plaintiff  was  directed  by  the  conductor  to 
couple  the  cars,  and  that  it  was  his  duty  to  obey  the  conductorv 
and  that  he  was  compelled  to  go  between  the  cars  to 
couple,  and  that  it  was  dangerous,  and  the  probability  that 
it  could  not  be  safely  done  was  greater  against  the  chances 
of  doing  it  safely  than  in  favor  of  it,  then  it  would 
be  a  case  of  contributory  negligence,  and  the  answer 
to  the  second  issue  would  be  "  Yes. "  The  defendant  excepted 
to  this  charge.  It  seems  to  us  that  it  was  as  favorable  as  the 
defendant  could  have  asked  for  or  was  entitled  to.  His  honor 
further  charged  the  jury,  upon  the  second  issue,  that  if  the 
plaintiff  knew  that  the  coupler  was  out  of  order,  and  that  it 
was  too  dangerous  to  go  between  the  cars  to  couple,  and  if 
the  jury  further  find  that  plaintiff  stood  on  the  ground  and 
used  his  foot  to  make  the  coupling,  and  that  by  reason  of  his 


672        Vols  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Blinocc  V.  Seaboard  Air  Itine  Rj.  Co 


position  he  acted  foolishly,  recklessly,  and  withoot  pmdence 
with  reference  to  the  character  of  the  work,  and  that  this  act 
was  carelessness,  and  that  the  chances  of  his  safety  were  less 
in  favor  of  him  than  against  him,  then  itwonld  becontribntory 
negligence  on  his  part,  and  even  if  the  defendant  knew  of  the 
defective  condition  of  the  coupler,  and  in  that  event  it  would 
be  the  duty  of  the  jury  to  answer  the  second  issue  '^Yes." 
The  defendant  excepted  to  this  instruction.  We  think  it  as 
favorable  as  could  have  been  asked  by  the  ddEendant.  His 
honor  repeated  to  the  jury  that,  if  the  plaintiff  acted  reck- 
lessly and  without  care,  plaintiff  could  not  recover. 

We  have  examined  the  instructions  with  caie,  and  have 
held  the  case  under  advisement  for  a  long  time.  We  are- 
unable  to  see  any  reversible  error  in  his  honor's  instruction. 
The  contentions  were  clearly  and  fairly  stated  to  the  jury,  and 
we  think  his  honor's  charge,  upon  the  whole,  correct. 
Whether  the  verdict  of  the  jury  is  in  accordance  with  the 
weight  of  the  testimony,  in  view  of  the  many  contradictions 
therein,  we  have  not  considered,  and  it  would  not  be  proper 
for  us  to  do  so. 

The  case  of  Voelker  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  O 
ii6Fed.  867,  is  very  similar  to  the  facts  in  this  case,  the 
court  saying:  ''The  statutory  requirement  with  respect  to 
equipping  cars  with  automatic  couplers  [referring  to  the  act 
of  Congress]  was  enacted  in  order  to  protect  railway  employ- 
ees, as  far  as  possible,  from  the  risk  incurred  when  engaged 
in  coupling  and  uncoupling  cars.  If  a  railway  uses  in  its 
business  cars  which  do  not  conform  to  the  statutory  require- 
ments, either  because  they  never  were  equipped  with  auto- 
matic couplers,  or  because  the  company,  through  negligence, 
has  permitted  the  couplers,  originally  sufficient,  to  become 
worn  out  and  inoperative,  then  the  company  is  certainly  not 
performing  the  duty  and  obligation  imposed  upon  it  by  the 
statute,  and  is  clearly,  therefore,  chargeable  with  negligence 
in  thus  using  an  improperly  equipped  car;  and  the  company 
is  bound  to  know  that  if  it  calls  upon  one  of  its  employees  to 
make  a  coupling  with  a  coupler  so  defective  and  inoperative 
that  it  will  not  couple  by  impact,  and  that,  to  make  the  coup- 
ling, the  employee  must  subject  himself  to  all  the  risk  and 
dangers  that  inhered  in  the  old  and  dangerous  link  and  pin 
method  of  coupling,  it  is  subjecting  such  employee  to  the  very 
risk  and  danger  which  it  is  the  purpose  of  the  statute  to  pro- 
tect him  against,  so  far  as  that  is  reasonably  possible.  Sub- 
jecting an  employee  to  risk  to  life  and  limb  by  calling  upon 
him  to  use  appliances  which  have  become  defective  and  in- 
operative through  the  failure  to  use  proper  care  on  part  of 
the  master  is  certainly  negligence  which  will  become  action- 
able if  injury  results  therefroin  to  the  employee.**  This 
court  has  held  in  Mason  v.  Railroad,  11 1  N.  C.  482,  16  S.  E. 
698.  18  L.  R.  a.  84*;,  32  Am.  St.  Rep.  814,  that  an  employee, 
''when  acting  under  the  order  of  the  conductor,  but  contrary 
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to  a  rule  of  the  railroad  company  to  which  he  has  assented, 
was  injured  in  coupling  defective  cars,  of  which  he  had  no 
notice  until  it  was  too  late  to  escape,  it  was  error  to  withdraw 
the  case  from  the  jury  on  the  ground  that  plaintiff,  upon  such 
facts,  could  not  recover."  The  relation  existing  between  the 
conductor  and  brakeman,  with  their  relative  rights  and  duties, 
and  in  respect  to  giving  and  obeying  orders,  is  clearly  set  forth 
by  Mr.  Justice  Field  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross, 
112  U.  S.  391,  5  Sup.  Ct.  184,  28  L.  Ed.  7S7,  and  the  subject 
is  fully  and  ably  discussed  by  Mr.  Justice  Avery  in  Mason  v. 
Railroad,  supra. 

Much  of  the  argument  in  this  cause  before  us  was  directed 
to  the  contention  that  the  accident  could  not  have  occurred 
in  the  manner  testified  to  by  the  plaintiff.  The  decision  of 
this  question  was  peculiarly  the  province  of  the  jury,  and  its 
verdict,  read  in  the  light  of  the  testimony  and  the  instructions 
given,  establishes  the  contention  made  by  the  plaintiff.  The 
only  portion  of  this  record  which  we  can  review  is  the  instruc- 
tion of  his  honor.  This  we  have  done  carefully,  and  find  no 
reversible  error  therein.  We  are  of  the  opinion  that  the 
judgment  of  this  court  at  the  February  term,  1902,  should  be 
affirmed.  This  will  be  certified  to  the  superior  court  of 
Wayne  county,  to  the  end  that  the  judgment  below  be: 
affirmed. 

Petition  allowed. 

MONTGOMERY,  J.  (dissenting).  I  cannot  concur  in  the- 
disposition  of  the  petition  to  rehear  this  case.  The  evidence 
in  the  case  was  stated  correctly,  as  I  think,  in  the  opinion 
of  the  court  (131  N.  C.  569,  42  S.  E.  989);  and  my  views  of 
the  law,  as  in  that  opinion  written,  have  undergone  no  change. 

It  would  serve  no  good  purpose  to  repeat  here  what  waSi 
written  in  the  reported  case  above  referred  to. 


McFarland  v.  Consolidated  Traction  Co. 

{Supreme  Couri  of  Pennsylvania^  Jan,  5, 1903*) 

[54  Atl.  Rep.  306.] 

Street  Railways— Right  of  Public  to  Ute  Traclc.* 

Though  a  street  car  company  has  a  superior  risfht  to  use  its  tracks,  it 
does  not  forbid  their  use  by  the  public  so  as  to  render  a  person  placing* 
himself  or  his  horse  and  vehicle  on  the  tracks  for  any  leg-itimate  use  of 
the  street  a  trespasser. 

Same— Accident  on  Track — ^Sufficiency  of  Evidence. 

Plaintiff  was  unloading-  a  piano  from  a  wag-on,  and  waited  for  two 
street  cars  to  pass,  and  then  backed  his  wagon  asrainst  the  curb  with  the 
horse  standing  on  the  tracks.  He  sent  a  man  down  the  street  to  signal 
any  car  that  might  approach.    One  came,  without  giving  any  warning, 

•See  foot-note  appended  to  North  Jersey  St,  Ry.  Co.  v.  Schwarte 
<N.  J.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  620. 

8  R  R  R— 43 
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at  an  unusual  rate  of  speed;  and  although  the  motorman  had  an 
unobstructed  view  for  three  or  four  squares,  and  was  given  a  notice  to 
stop,  he  struck  the  horse  and  wagon,  injuring  plaintiff  :  held^  that  a 
verdict  for  plaintiff  would  be  sustained. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County; 
McClung,  Judge. 

Action  by  W.  T.  McFarland  against  the  Consolidated 
Traction  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER.  JJ. 

James  C.  Gray  and  Clarence  Burleigh,  for  appellant. 
L.  K.  Porter  and  S.  G.  Porter,  for  appellee. 

MESTREZAT,  J.  This  is  an  action  to  recover  damages 
for  personal  injuries  which  the  plaintiff  alleges  he  sustained 
by  reason  of  the  negligence  of  the  defendant  company.  On 
the  evening  of  March  29,  1900,  the  plaintiff  was  engaged 
with  a  one-horse  transfer  wagon  in  removing  a  piano,  weighing 
about  1,200  pounds,  to  the  residence  of  Mrs.  Eschallier,.i57 
Larimer  avenue,  East  End,  Pittsburg.  He  drove  to  the 
avenue,  in  the  vicinity  of  the  place  he  was  to  deliver  the 
piano,  and,  having  waited  for  two  street  cars  to  pass,  he 
backed  the  wagon  against  the  curb,  its  rear  standing  at  right 
angles  with  and  against  the  curb,  with  the  horse  standing 
diagonally  across  the  street  car  track  with  its  head  in  the  di- 
rection of  Everett  street.  With  the  assistance  of  three  other 
men  the  plaintiff  began  to  remove  the  piano  from  the  wagon, 
and  when  it  was  ''half  way  off' '  a  car  of  the  defendant  company 
coming  from  the  east  on  an  ascending  grade  struck  the  horse 
and  shaft  and  caused  the  wagon  to  move,  throwing  the  piano 
on  the  plaintiff  and  severely  injuring  him.  Larimer  avenue 
is  25  feet  between  curbs,  and  there  is  an  ascending  grade 
from  Everett  street  to  the  place  of  the  collision,  a  distance 
of  about  120  feet.  There  is  a  single  car  track  on  the  avenue, 
9  feet  10  inches  from  the  curb,  on  which  the  defendant  com- 
pany runs  its  cars  in  a  westerly  direction. 

On  the  trial  of  the  cause  in  the  court  below  the  learned 
judge,  in  a  charge  clear  and  adequate,  submitted  the  ques- 
tion of  the  defendant's  and  plaintiff's  negligence  to  the  jury. 
The  verdict  was  in  favor  of  the  plaintiff,  and  from  the  judg- 
ment entered  thereon  the  defendant  has  taken  this  appeal. 
The  principal  and  important  error  assigned  is  that  the  court 
•erred  in  not  affirming  the  defendant's  point  ''that  under  all 
the  evidence  the  verdict  should  be  for  the  defendant." 

If  the  testimony  of  the  plaintiff  was  worthy  of  credence,  the 
jury  was  justified  in  finding  that  the  defendant's  motorman 
was  guilty  of  negligence  which  occasioned  the  plaintiff's  in- 
juries. At  the  time  of  the  accident  it  was  light,  and  he  had 
an  unobstructed  view  of  the  horse  and  wagon  for  three  or  four 
squares.     When  the  car  was  approaching  the  place  of  colli- 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        6?S 

McFarland  v.  Consolidated  Traction  Co 

dion,  and  distant  therefrom  at  least  i  lo  feet,  the  motorman» 
who  could,  and  presumably  did,  see  the  horse  on  the  track, 
disregarded  a  notice  to  stop  which  he  heard,  although,  accord- 
ing to  his  own  testimony,  he  could  have  stopped' his  car 
within  30  feet.  At  the  time  of  the  accident  the  car  was  running 
at  twice  its  usual  or  ordinary  speed,  and  no  warning  of  its  ap- 
proach was  given.  We  agree  with  the  learned  trial  judge  that 
if  these  were  the  facts ''there  would  be  little  difficulty  in  deter- 
mining that  this  was  the  grossest  kind  of  negligence."  The 
verdict  of  the  jury  has  established  the  facts  as  presented  by  the 
plaintiff. 

In  their  printed  brief  of  argument  the  learned  counsel  for  the 
defendant  attempted  to  show  that  the  plaintiff's  witnesses  were 
not  credible,  and  that  his  testimony  was  unworthy  of  belief. 
We  must  remind  them  of  what  they  well  know,  that  their 
argument  should  have  been,  and  doubtless  was,  presented 
in  another  forum,  and  that  the  verdict  of  the  jury,  whose 
province  it  was,  has  settled  the  question  against  their  con- 
tention. 

It  is  argued  very  strenuously  that  the  plaintiff  was  clearly 
guilty  of  contributory  negligence,  and  hence  the  learned  trial 
judge  should  have  directed  a  verdict  for  the  defendant  com- 
pany. The  determination  of  this  question  requires  a  brief 
reference  to  the  material  facts  as  found  by  the  jury.  After 
the  plaintiff  arrived  in  the  avenue  near  the  Eschallier  resi- 
dence, and  before  he  began  to  discharge  his  load^  he 
waited  until  two  cars  had  parsed  and  no  other  car  was  in 
sight.  He  looked  and  could  see  ''as  far  as  the  eye  would 
carry"  in  the  direction  in  which  a  car  roust  come,  and  in 
order  to  protect  his  horse  and  wagon  from  a  possible  col- 
lision he  sent  a  man  in  that  direction  to  signal  any  car  that 
might  approach.  Having  taken  these  precautions,  and 
knowing  that  the  motorman  if  running  his  car  at  the  usual 
speed  could  see  the  horse  and  stop  without  danger  of  a  col- 
lision, the  plaintiff  placed  the  rear  of  his  wagon  against  and 
at  right  angles  with  the  curb,  the  horse  necessarily  on  the 
car  track  and  standing  diagonally  across  it.  The  piano,  the 
object  to  be  removed  from  the  wagon,  was  heavy,  and  it  was 
dangerous  to  undertake  to  remove  it  by  lifting  it  over  the 
side  of  the  wagon  while  it  was  standing  parallel  with  the 
curb.  It  was  the  universal  custom,  under  these  circum- 
stances, to  unload  pianos  from  the  rear  of  the  wagon  as  it 
stood  against  the  curb. 

These  facts  did  not  warrant  the  court  in  declaring  the  plain- 
tiff guilty  of  negligence  and  directing  a  verdict  for  the  de- 
fendant company.  On  the  contrary,  they  fully  justified  the 
jury  in  the  conclusion  that  he  had  performed  his  duty  and 
had  exercised  proper  care  under  the  circumstances.  The  size 
of  the  piano  and  safety  in  its  removal  required  it  to  be  un- 
loaded from  the  rear  end  of  the  wagon.  The  position  of  the 
wagon    necessarily  placed    the  horse    on  the    cars  tracks* 
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The  plaiotifiE,  therefore,  had  the  risht  to  oocopy  the  tracks 
while  anloading  the  piano,  proyided  he  did  so  with  no 
nnnecessary  delay,  and  with  proper  precautions  to  pre- 
Tent  a  collision  with  an  approaching  car.  That  he  exennsed 
care  while  occupying  the  track  is  apparent  from  all  the  faicts, 
especiaUy  from  the  fact  that  he  had  the  motorman  signaled 
to  stop  at  a  point  sufficiently  distant  to  stop  the  car  in  time 
to  avoid  the  accident  Had  the  motorman  heeded  the  signal 
thus  given  him,  the  collision  would  not  have  occnired. 
Nor  was  the  plaintiff,  under  the  circumstances,  regardless  of 
notice  to  stop,  required  to  anticipate  that  a  car  might  strike  his 
horse,  and  hence  to  keep  him  clear  of  the  track  when  dis- 
charging his  load.  It  was  yet  light,  and  the  motorman  had 
a  clear,  unobstructed  view  of  the  horse  and  wagon  for  at 
least  three  or  four  squares.  The  plaintiff  had  a  right  to 
assume  that  the  motorman  would  be  on  the  lookout  for  objects 
in  Iront  of  him,  as  it  was  his  duty  to  do,  and  have  his  car 
under  proper  control  so  that  he  could  stop  it  to  prevent  a  col- 
lision with  a  person  or  an  object  properly  in  use  of  the 
track.  Under  these  circumstances,  the  plaintiff  was  justified 
in  using  the  car  tracks  temporarily  without  incurring  the 
charge  of  negligence.  A  contrary  view  of  the  right  of  the 
plaintiff  would  make  him  a  trespasser,  and  deny  to  the  pub- 
lic a  right  which  it  indubitably  possesses  in  common  with  a 
street  railway  company. 

A  street  car  company  has  not  the  exclusive  right  to  the  use  of 
a  street  on  which  it  operates  its  road,  nor  has  it  such  right  to 
its  own  tracks.  The  streets  of  the  municipalities  of  the  state 
are  for  the  use  of  the  traveling  public,  and  the  right  of  the 
street  railway  company  to  use  them  is  in  common  with  the  pub- 
lic. The  street  railway  company  and  the  public  are  alike 
liable  for  the  negligent  use  of  the  street;  each  must  exer- 
cise its  rights  thereon  with  care  and  a  due  regard  for  the 
rights  of  the  other.  While,  for  reasons  which  are  apparent, 
a  street  car  company  must  have  a  superior  right  to  use  its 
tracks  in  the  operation  of  its  road,  yet  this  does  not  forbid 
their  use  by  the  public,  but  only  requires  that  in  their  use  the 
right  of  the  public,  under  certain  circumstances,  shall  be  subor- 
dinate to  that  of  the  railway  company.  By  placing  himself  or 
his  horse  and  vehicle  on  the  tracks  of  a  street  railway  for 
any  legitimate  use  of  the  street,  the  traveler  does  not  become 
a  trespasser,  and  will  not  become  such  unless  he  unreasonably 
and  unnecessarily  obstructs  the  company  in  the  use  of  the 
tracks.  These  principles  are  well  settled  and  have  been  rec- 
ognized in  the  decisions  of  this  court,  among  them  being  the 
very  recent  case  of  Fenner  v.  Wilkes-Barre,  etc..  Traction 
Company,  202  Pa.  365,  51  Atl.  1034,  2  R.  R.  R,  617,  25 
Am.  &  Engi  R.  Cas.,  N.  S.,   617. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 
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(Supreme  Court  of  Pennsylvania,  Oct,  /j,  igoi.) 

[53  Atl.  Rep.  191.] 

Strest  Railways  — Ute  of  Tracks  of  Another  Company— Appeal—Final 
Order. 

An  appeal  will  lie  from  an  order  of  court  on  a  petition  of  a  street 
railway  company  appointing^  viewers  to  assess  damagres,  and  approvinir 
bonds  of  the  petitioner,  seeking  to  complete  its  circuit  by  the  use  of 
tracks  of  another  railway  company,  though  no  assessment  of  damages 
has  been  made. 

Same — Same — Constitutional  Law. 

Act  May  14,  1889  (P.  L.  216,  §  14),  as  amended  by  Act  May  21, 1895  (P. 
Lr.  93),  giving  a  street  railway  a  right  to  use  2,500  feet  of  the  tracks  of 
•another  street  railway  company  on  payment  of  damages,  is  unconsti- 
tutional, as  an  exercise  of  the  right  of  eminent  domain  ;  the  object  being 
not  the  benefit  of  the  general  public,  but  to  aid  a  new  corporation  in 
taking  possession  of  the  franchises  of  the  property  of  the  old  one  for 
its  own  benefit. 

Same  —Same— -Same— Estoppel. 

A  street  railway  company  organised  under  the  act  of  May  14, 1889  (P. 
L.  211),  is  not  estopped  to  deny  the  constitutionality  of  section  14  of 
the  act,  as  amended  by  the  act  of  May  21,  1895  (P.  L.  93),  giving  a 
street  railway  company  the  right  to  use  the  tracks  of  another,  inasmuch 
as  such  section  may  be  eliminated  from  the  act,  leaving  all  other  provi- 
sions to  stand  in  full  force. 

Appeal  from  court  of  common    pleas,   Delaware    county. 

Petition  by  the  Philadelphia,  Morton  &  Swarthmore  Street 
Railway  Company  for  appointment  of  viewers  and  for  leave 
to  file  bond.  From  an  order  granting  the  same,  the  Chester, 
Darby  &  Philadelphia  Railway  Company  appeals.     Reversed. 

W.  B.  Broomall,  for  appellant. 

D.  M.  Wallerstein  and  E.  A.  Howell,  for  appellee. 

DEAN,  J.  The  appellant  is  the  owner  of  an  electric  street 
railway  running  from  Chester  to  Darby  on  the  Chester  and 
Darby  Telford  road.  Appellee  is  the  owner  of  another  street 
railway  extending  west,  from  a  point  where  Parker  avenue  of 
CoUingdale  borough  intersects  the  Chester  and  Darby  Telford 
road.  This  point  is  about  8oo  feet  west  of  Darby.  On  June 
4,  1900,  the  appellee  presented  a  petition  to  the  court  of  com- 
mon pleas,  setting  forth  that  it  had  constructed  its  railway 
over  its  chartered  route  as  far  as  the  Parker  avenue  intersec- 
tion with  the  Telford  road,  but  that,  to  complete  the  circuit 
and  connect  with  other  of  its  tracks,,  it  was  necessary  to  use 
the  tracks,  poles,  wires,  etc. ,  of  appellant  company  from  the 
Parker  avenue  intersection  eastwardly  to  the  intersection  of 
Main  street  with  the  same  Telford  road  a  distance  of  about 
800  feet.  Therefore,  the  court  was  prayed  to  appoint  five 
persons  as  viewers  to  assess  damages  as  provided  by  law.  To 
this  petition  three  separate  answers  were  filed  by  appellant, 
denying  the  right  of  the  petitioner  to  use  its  tracks,  poles,  and 
wires,  and  consequently  the  authority  of  the  court  to  appoint 
viewers.     We  notice  only  the  third,  for  it  substantially  em-^ 
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braces  all  the  objections  made  by  appellant.  It  avers».in  sub- 
stance :  (i)  That  no  notice  of  the  presentation  of  the  petition 
for  viewers  was  given  it.  (2)  That,  the  route  along  the 
Chester  and  Darby  tnmpike  road,  specified  in  the  petition, 
is  no  part  of  the  chartered  route  of  petitioner's  road,  bat  a 
mere  extension  adopted  by  petitioner.  That  section  14  of  the 
act  of  May  14,  1889,  as  well  as  the  amendment  of  May  21,  1895, 
upon  which  leg^islation  the  petition  is  founded,  are  unconsti- 
tutional, and  do  not  warrant  the  appointment  of  viewers,  or 
other  proceedings  at  law  for  the  condemnation  of  its  tracks 
and  the  assessment  of  damages.  (3)  There  is  no  legal 
authority  for  the  condemnation  of  appellant's  tracks  for  the 
purpose  of  construction  of  a  branch  of  its  main  road.  (4)  That 
by  reason  of  a  contract  made  by  appellant  with  the  Chester  & 
Darby  Telford  Road  Company,  it  obtained  the  exclusive  right 
to  the  use  of  the  turnpike  before  the  passage  of  the  act  of  1895, 
and  therefore  the  legislature  could  not  constitutionally  confer 
upon  another  company  a  right  to  not  exceeding  2,500  feet  of 
the  same  turnpike.  The  court  appointed  viewers  as  asked 
by  the  petitioner,  the  latter  filing  with  the  approval  of  the 
court  a  bond  conditioned  for '  the  payment  of  any  damages. 
The  appellee  also  filed  a  bill  in  equity  to  restrain  the  appel- 
lant by  injunction  from  preventing  appellee  taking  possession 
of  its  tracks  as  attempted  under  the  act  of  1895;  the  court 
enjoined  appellant  from  any  resistance  to  such  possession. 
Appellant  then  appealed  from  the  decree  appointing  the 
viewers  and  approving  the  bond,  as  also  from  the  decree 
awarding  the  injunction  to  this  court,  and  we  have  now  the 
issue  before  us. 

This  is  in  no  proper  sense  of  the  term  an  appeal  fronn  an 
interlocutory  decree  or  order.  The  appointment  of  view- 
ers to  assess  damages,  as  well  as  the  issuing  of  the  injunction, 
were  based  on  section  14  of  the  act  of  1889,  as  amended  by 
the  act  of  May  21,  1895,  which  gives  the  petitioner  at  once 
the  possession  of  the  tracks,  leaving  the  older  corporation 
but  the  single  remedy  of  compensation  at  the  end  of  the  pro- 
ceedings to  assess  damages;  the  amount  of  damages,  if 
appeal  be  made  the  common  pleas  and  this  court,  being 
only  ascertainable  on  final  judgment;  but  the  petitioner  is  at 
once  put  in  possession  of  appellant's  tracks,  poles»  and 
wires,  long  before  its  right  to  take  such  possession  is  finally 
judicially  determined.  If  the  question  were  only  one  involv- 
ing the  amount  of  damages,  it  would  be  an  interlocutory 
decree.  But  it  strikes  deeper.  The  right  to  possession  at 
all  is  denied  by  appellant.  This  denial  the  court,  in  effect, 
overrules,  and  in  spite  of  it  gives  possession  at  once,  with 
all  the  grave  consequences  incident  to  such  possession,  to  an 
antagonistic  claimant.  Nor  would  it  be  any  sufficient  answer 
to  say  that  if,  at  final  judgment,  the  question  should  be 
decided  against  it,  it  could  be  turned  out,  for  in  the  meantime, 
while  litigation  was  proceeding  for  months,  perhaps  years,  to 
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determine  the  amouot  of  damages,  it  would  have  been  wrong- 
fully in  possession  of  appellant's  property.  And  on  what 
basis  is  the  demand  to  be  assessed?  It  is  not  like  the  appro- 
priation of  land  by  a  railroad,  where  the  right  to  enter  has 
been  long  settled  by  judicial  decision,  and  the  amount  of 
damages  is  the  sole  question  in  dispute.  Here  the  damages  is 
a  subordinate  question.  The  predominant  and  controlling  one 
is  the  right  to  enter.  The  right  of  a  younger  franchise  to  take 
possession  of  and  appropriate  the  franchise  and  property  of  an 
older  one,  under  the  facts  here  presented,  is  now  for  the 
first  time  before  us.  The  decree,  in  efiect,  either  assumes  or 
establishes  the  right  of  the  younger  one,  and  is  practically,  as 
to  possession,  a  final  decree.  It  therefore  can  be  properly 
appealed  from,  even  though  proceedings  for  assessment  of 
damages  are  still  undetermined. 

The  second  and  third  objections  to  the  proceedings  in  the 
court,  as  heretofore  noticed,  which  same  objections  are  now,, 
under  the  assignments  of  error,  raised  on  this  appeal,  aver 
that  section    14  of  the  act  of   1889,  with   its  amendment   in 
the  act   of  1895,  is  unconstitutional.     That  the  point  raised 
may  fully  appear,  we  quote  section  14  of  the  first  act.     ''Sec. 
14.     Any    passenger    railway  incorporated  under  this     act 
shall   have  the  .right  to  use  such  portion  of  the  track  of  any 
other  company,   already  laid  down,  as  may  be  necessary  to 
construct  a  circuit  upon  its  own  road  at  the  end  thereof.     The 
length  of  the  track  to  be  used,  which  shall  be  used  only  with 
the  consent  of  the  local  authorities  of  the  city,  borough   or 
township,  in  no  event  shall  exceed  500  feet  in  length  of  single 
track.     Before  any  such  use  occurs,   compensation  shall  be 
paid  to  the  corporation  owning  the  track  laid.     In  case  of 
disagreement,  the  court  of  common  pleas  of  the  proper  county, 
upon  the  petition  of  the  corporation  seeking  the  privilege, 
shall  appoint  five  persons  to  view  and  assess  the  damages^ 
and  report  thereof  make  to  the  court,  with  the  right  of  appeal 
now  secured   under  section  8  of  article  16  of  the  constitution, 
and  of  an  act  for  the  further  regulation  of  appeals  from  assess- 
ment of  damages  to  owners  of  property  taken  for  public  use, 
passed  June   13th,  one  thousand   eight  hundred  and  seventy- 
lour.     If  an  appeal  shall  be  taken,  it  shall  be  competent  to  pay 
into  court  the  amount  of  said  award,  upon  which  payment  the 
right  to  use  said  track  shall  vest  and  said  sum  shall  await  the 
final  judgment  on  said  appeal."     The  only  material  change 
made  by  the  amendment  in  the  act  of  1889  is  in  the  words, 
''The  length  of  track  to  be  used,     *    *    *    in  no  event  shall 
exceed  500  feet  in  length  of  single  track."     In  the    amend- 
ment this  reads,  ''in  no  event  shall  exceed  2,500  feet  of  street 
or  highway."     Both  companies  were  incorporated  under  the 
act  of  1889,  but  the  appellant  company  was  organized  before 
the  amendment  of  May  21,   1895;    the  appellee  company, 
subsequently.     Both  have  their  being  under  the  act  of  1889. 
The  fourteenth  section  of  that  act  gives  the  company  organ- 
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ized  under  it  the  right  to  use  500  feet  in  length  of  single  track 
of  another  company.  As  amended  by  the  act  of  1895,  the 
right  is  given  to  any  company  organized  after  its  passage  to 
use  2, 500  feet  of  the  street  or  highway  on  which  the  tracks  of 
the  older  company  are  laid,  without  regard  to  the  number  of 
tracks. 

The  constitutionality  of  section  14,  with  its  amendment, 
is  denied.  Can  its  constitutionality,  under  the  settled 
law,  be  sustained?  For  whatever  might  be  our  opinion 
of  the  justice  or  wisdom  of  such  legislation,  we  would 
not  strike  down  an  act  of  the  legislature,  a  co-ordinate 
branch  of  the  government,  who  are  as  much  bound  to 
obey  the  fundamental  law  as  we,  unless  the  act  palpably 
violates  that  instrument.  We  are  in  no  doubt  as  to  just 
what  power  the  legislature  intended  to  confer  by  these  acts. 
It  was  a  clear  grant  of  a  right  to  the  younger  to  enter 
upon  the  easement  of  the  older  company,  and  take  possession 
of  2,500  feet  of  its  tracks,  poles,  and  wires,  thereafter  to 
use  them  for  its  corporate  purposes.  It  is  not  material  that 
this  posesssion  was  not  to  be  exclusive.  In  whatever  light  it 
is  viewed,  it  was  an  authority  to  appropriate  to  a  certain 
extent  the  franchise  and  property  of  the  older  company.  In 
our  earlier  judicial  history  it  was  sometimes  doubted  whether 
the  property  of  a  corporation,  used  under  its  franchise  for  its 
own  profit  and  the  convenience  of  the  public,  could,  under  the 
right  of  eminent  domain,  be  again  appropriated  by  the  state, 
or  by  a  second  corporation  which  had  been  granted  the  right 
of  eminent  domain;  but  it  has  long  since  been  settled  that  all 
private  property  may  be  taken  for  public  use ;  that  all  prop- 
erty not  purely  public  is  private,  whether  it  belongs  to  an 
individual  or  a  corporation  aggregate  or  sole;  that  while  a 
corporation  aggregate  may  be  created  for  public  purposes, 
and  be  granted  rights  and  immunities  only  because  it  serves 
the  public,  yet  the  purpose  of  the  members  is  private  profit 
to  be  realized  by  serving  the  public,  and  in  that  sense  the 
franchise  and  property  it  acquires,  whereby  the  individual 
profit  accrues  to  each  member  of  the  corporation,  are  private 
property,  and  may  be  appropriated  to  another  public  use 
by  the  state.  The  substance  of  all  the  authorities  (and  they 
are  many)  is  as  stated  by  Chancellor  Walworth,  3  Paige,  73: 
'' Notwithstanding  the  grant  to  individuals,  the  eminent 
domain,  the  highest  and  most  exact  idea  of  property,  re- 
mains in  the  government,  or  in  the  aggregate  body  of  the 
people  in  their  sovereign  capacity;  and  they  have  a  right  to 
resume  the  possession  of  the  property  in  the  manner  directed 
by  the  constitution  and  laws  of  the  state  whenever  the  public 
interest  requires  it."  But  in  addition  to  the  power  resting 
on  the  state's  inherent  right  of  sovereignty,  section  3,  art. 
16,  of  our  constitution,  declares:  ''The  exercise  of  the  right 
of  eminent  domain  shall  never  be  abridged  or  so  construed 
as  to  prevent  the  general  assembly  from  taking  the  property 
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and  franchises  of  incorporated  companies  and  subjecting 
them  to  public  use.  the  same  as  the  property  of  individ- 
nals." 

Therefore  the  authority  of  the  legislature  to  confer  on 
a  corporation  the  right  to  take  the  franchise  and  prop- 
erty of  an  older  corporation  for  public  use  cannot  be  ques- 
tioned. Whether  it  be  expedient  or  wise  for  the  legislature 
to  exercise  the  authority  to  take  property  for  public  use  is 
purely  a  political  question,  and  one  solely  for  the  legislature. 
But  whether  the  use  to  which  it  is  sought  to  appropriate 
the  property  authorized  to  be  taken  as  a  public  use  is  a 
judicial  question,  for  the  determination  of  the  courts. 
Bridge  Co.  v.  Dix,  6  How.  507,  12  L.  Ed.  535;  City  of  Pitts- 
burg V.  Scott,  I  Pa.  309;  Jessup  v.  Loucks,  55  Pa.  350; 
Appeal  of  Stewart,  56  Pa.  413;  Appeal  of  Philadelphia,  N.  & 
N.  Y.  R.  Co.,  120  Pa.  90;  Appeal  of  Edgewood  R.  Co.,  79  Pa. 
257;  Com.  V.  Pennsylvania  Canal  Co.,  66  Pa.  41,  5  Am.  Rep. 
329.  In  all  these  cases  the  court  decided  whether  the  appro- 
priation of  the  franchise  of  the  older  under  the  right  of 
eminent  domain  was  a  new  and  enlarged  use  for  the  benefit 
of  the  public,  and  therefore  such  a  ''public  use''  as  brought  it 
within  the  meaning  of  the  constitution.  The  first  case  cited 
(Bridge  Co.  v.  Dix)  went  to  the  supreme  court  of  the  United 
States  on  a  writ  of  error  to  the  supreme  court  of  Vermont,  the 
plaintiff  in  error  averring  that  a  statute  of  Vermont  was  in 
conflict  with  the  federal  constitution.  The  bridge  company 
in  1795  had  been  invested  by  the  legislature  with  the  exclu- 
sive privilege  of  building  a  bridge  over  West  river  within  four 
miles  of  its  month,  with  the  right  to  collect  tolls  from  those 
passing  over  it;  the  franchise  to  continue  for  100  years.  The 
corporation,  under  its  franchise,  constructed  its  bridge  and 
enjoyed  its  profit  until  the  year  1839,  when  another  act  was 
passed,  authorizing  the  state  courts,  whenever  in  their  judg- 
ment the  public  good  so  required,  to  take  any  real  estate 
easement  or  franchise  of  any  turnpike  or  other  corporation  for 
the  purposes  of  a  public  highway, — to  observe,  however,  the 
same  rules  in  making  compensation  as  provided  by  law  in 
other  cases  where  property  was  taken  for  public  uses.  Upon 
the  petition  of  Dix  et  al.,  proceedings  were  instituted  for  the 
construction  of  a  public  road  or  highway  between  certain 
terminals;  the  road  passing  upon  and  over  the  bridge,  thus 
converting  it  into  a  free  highway  for  all  the  public.  Dam- 
ages were  assessed  in  favor  of  the  bridge  company,  and  paid 
into  court.  The  company  denied  the  right  of  the  legisla- 
ture to  appropriate  its  franchise  and  property  on  the  ground 
that  such  appropriation  impaired  its  contracts  with  the  state 
as  implied  by  its  charter,  and  therefore  contravened  the 
constitution  of  the  United  States.  The  Vermont  courts 
decided  against  the  company,  and  their  judgment  was  af- 
firmed by  the  federal  court.  Three  opinions  were  filed  in 
the  United  States  supreme  court,  concurring  in  this  judgment 
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against  the  bridge  company.  It  was  held  that  the  franchise 
and  the  property  of  the  company  were  subject  to  the  right  of 
eminent  domain,  and  could  be  taken  for  public  use  by  the 
state  without  impairment  of  the  contract  relation  with  the 
state,  if  the  second  use  to  which  the  property  was  devoted 
was  another  and  more  beneficial  to  the  public  than  the  old 
one;  that  the  use  for  which  it  was  taken,  although 
practically  of  the  same  kind  as  that  made  of  the  bridge  before, 
was  a  public  use,  in  that  thereafter  it  became  free  to  all  the 
public,  whereas  before  it  was  limited  to  those  who  could  pay 
or  were  willing  to  pay  tolls;  that  the  use  was  enlarged  and 
more  beneficial  to  the  general  public  when  free  from  tolls. 
The  case  was  ably  argued  by  Mr.  Webster  for  plaintiff  in 
error,  and  by  Mr.  Phelps,  contra.  The  opinions  by  the  three 
justices,  Daniel,  McLean,  and  Woodbury,  are  very  full  and 
elaborate.  Nearly  all  the  questions  raised  are  discussed,  and 
the  cases  in  the  different  states  bearing  on  them  cited.  It 
will  be  noticed  from  an  examination  of  the  report  that  coun- 
sel for  the  defendant  in  error  concedes,  and  the  court  as- 
sumes, that  the  franchise  could  not  have  been  taken  from  one 
corporation  for  profit  under  the  right  of  eminent  domain  in 
the  state,  and  vested  in  another  private  corporation  of  the 
same  kind  for  profit.  The  public  use  is  made  to  depend  on 
the  fact  that  thereafter  it  was  to  be  free.  It  was  therefore 
not  a  transfer  of  the  franchise  and  property  of  one  corporation 
for  profit  to  another  of  like  character,  but  a  taking  for  a 
purely  public  use.  In  the  constitutions  of  nearly  all  the  states, 
their  bills  of  rights  and  eminent  domain  articles  are  substan- 
tially the  same  as  ours.  In  all  their  courts,  on  questions  such 
as  the  one  before  us,  Bridge  Co.  v.  Dix,  supra,  has  generally 
been  cited  and  approved.  It  has  been  cited  with  approval  in 
our  own  court  in  the  cases  already  noted.  In  re  Towanda 
Bridge  Co.,  91  Pa.  216,  is  an  exactly  similar  case  in  its  essen- 
tial facts.  It  in  effect  decides  that  the  growing  necessities  of 
a  progressive  age  must  be  met  by  the  exercise  of  the  state's 
power  of  eminent  domain.  The  public  road  appropriates 
the  bridle  path;  the  turnpike  road,  the  public  road;  the  elec- 
tric railway,  the  turnpike  road;  the  steam  railroad,  the  canal 
bed.  And  so  this  court  held,  so  recently  as  Harrisburg,  C.  & 
C.  Turnpike  Road  Co.  v.  Harrisburg  &  M.  Electric  Ry.  Co., 
177  Pa.  585,  35  Atl.  850,  34  L.  R.  a.  600,  where  the  railway 
company  appropriated  a  small  part  of  the  roadbed  of  the 
turnpike  cgmpany  under  this  same  act  of  1889,  that  the  exer- 
cise of  domain  in  that  case  was,  without  doubt,  constitutional. 
The  use  was  changed  and  greatly  enlarged  for  the  benefit  of 
the  public  by  the  younger  corporation.  But  in  no  case  have 
I  been  able  to  find  in  any  of  the  states  a  judicial  judgment 
upholding  the  right  of  oqe  corporation  for  profit  to  appro- 
priate the  property  of  another  to  exactly  the  same  uses  merely 
for  the  convenience  and  profit  of  the  younger  corporation. 
Take  the  case   before  us :     Both  these  corporations  were 
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chartered  under  the  act  of  1889,  with  precisely  the  same  char- 
acter of  organization,  the  same  privileges  and  immunities ;  for 
the  same  purpose,  the  carrying  of  passengers ;  the  same  motive 
power,  electricity ;  the  same  restricted  right  of  domain,  the 
highway  or  turnpike.  Both  are  corporations  for  profit  to 
be  made  from  the  patronage  of  the  public  for  the  same  serv- 
ice. Where  is  the  public  use  enlarged  or  where  is  the  public 
benefit  enhanced  by  the  younger  corporation  taking  posses- 
sion of  the  rails,  poles,  and  wires  of  the  elder?  It  may  be  con- 
ceded that  the  new  corporation  is  benefited  by  the  immediate 
possession  of  a  roadway  ready  for  traffic,  without  the  delay 
and  vexation  incident  to  building  for  itself;  and  the  2, 500  feet 
may  be  the  most  remunerative  part  of  the  older  franchise.  A 
traffic  may  have  been  attracted  to  it  by  years  of  enterprise 
and  business  tact.  Under  such  circumstances,  it  is  called 
upon  to  give  possession  of  its  property  to  the  new  corpora- 
tion, not  for  a  real  public  use,  but  for  the  advantage  and  profit 
of  the  new.  It  cannot  be  aigued  that  the  public  will  have 
increased  service.  No  more  cars  can  be  run  by  two  companies 
on  two  rails  than  by  one  company.  If  the  necessities  of  the 
public  demand  additional  cars,  it  is  to  the  profit  of  the  old 
company  to  supply  them  to  the  extent  of  its  rail  capacity. 
The  effect,  the  only  efiect,  of  this  fourteenth  section  and  the 
amendment  is  to  transfer  the  property  of  one  private  corpo- 
ration to  a  new  one  for  the  same  public  use,  both  being  trans- 
porters of  passengers  for  profit.  The  transaction  is  not,  in 
substance,  different  from  the  transfer  of  one  farmer's  land  to  his 
neighbor  under  an  assumed  right  of  eminent  domain,  which 
has  not  the  shadow  of  warrant  in  the  constitution.  To  illus- 
trate, let  us  suppose  another  case,  which,  if  this  claim  be 
sustained,  might  easily  become  a  real  one:  The  Pennsyl- 
vania, Philadelphia  &  Reading,  and  Baltimore  &  Ohio  are  all 
steam  railroads  for  passenger  and  freight  traffic  entering  the 
city  of  >  Philadelphia,  with  terminal  stations  near  its  center. 
For  five  miles  and  more  each  has,  at  immense  expense, 
through  years  of  enterprise,  built  up  a  very  large  and  probably 
remunerative  traffic  on  the  few  miles  of  road  next  their  terminal 
stations.  Suppose  another  road  or  roads  organized,  as  they 
may  and  can  easily  be,  under  the  general  railroad  law  of  1868, 
with  an  eastern  terminal  at  Philadelphia.  They  can  ap- 
proach to  within  a  few  miles  of  the  city  without  serious  diffi- 
culty, but  the  cost  of  entering,  by  reason  of  the  very  great 
value  of  property,  would  necessarily  be  very  large.  Would 
the  legislature,  under  the  assumed  right  of  eminent  domain, 
pass  an  amendment  to  the  act  of  1868  authorizing  the  new 
company  to  take  possession  jointly  with  the  old  company  of 
five  miles  of  the  older  company's  tracks,  that  it  might,  for 
the  benefit  of  the  public,  secure  an  entrance  into  the  city.^ 
Of  course,  there  would  have  to  be  some  proceeding  adopted 
for  assessing  and  paying  the  damage  to  the  older  company, 
but  how  estimate  the  damage?     The  old  companies  run  all 
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the  cars  they  can  on  their  tracks  now.  The  new  company's 
cars  woold  merely  crowd  the  old  ones,  or  part  of  them,  ofi 
their  own  road.  The  pnblic  would  in  no  sense  be  benefited 
by  this,  unless  traveling  to  the  same  point  over  the  same 
road  in  cars  owned  by  another  company  would  be  a  benefit. 
It  is  obvious  that  such  an  amendment  would  not  be  founded 
on  any  necessitv  of,  or  even  convenience  to,  the  general  pub- 
lic, but  on  the  desire  of  and  the  temptation  to  the  new  com- 
pany, from  a  business  point  of  view,  to  take  possession  of  the 
franchise  and  property  of  the  old  one, — a  desire  which  conld 
only  be  attained  by  the  assumed  exercise  of  the  power  of  emi- 
nent domain  in  favor  of  the  new  corporation  by  the  state. 
It  would  be  a  perversion  of,  or  a  tyiannical  exercise  of,  the 
power  of  eminent  domain  by  the  sovereign,  not  for  a  public 
use,  but  for  the  private  and  corporate  gain  of  the  new  corpo- 
ration. It  would  not  be  sustained  under  the  fundamental  law 
of  any  of  our  states.  It  could  not  be  sustained  under  ours. 
Yet  I  am  unable  to  discover  wherein  the  supposed  case  mate- 
rially differs  in  its  controlling  facts  from  the  one  before  us. 

If  it  be  argued  that  by  the  progress  in  methods  of  transpor- 
tation, and  the  increasing  wants  of  the  people,  an  imperative 
necessity  for  increased  means  of  rapid  communication  for 
both  business  and  social  purposes  has  arisen,  we  grant  it; 
but  how  is  the  necessity  to  be  met?  Not,  certainly,  by  a  vio- 
lation of  the  rights  of  property  guarantied  by  the  constitution , 
but  by  reasonable  and  long-exercised  lawful  power  of  eminent 
domain.  Surely,  there  are  other  streets  and  highways  besides 
the  narrow  strip  already  occupied  by  appellant;  other  land 
wide  enough  on  which  appellee  can  lay  its  rails  and  erect  its 
poles.  If  it  be  said  that  under  the  act  of  1889  the  domain  of 
the  street  railway  is  restricted  to  the  highway,  that  is  no 
answer.  The  same  poi^er  which  restricts  can  enlarge.  The 
same  assumed  power  which  gives  the  right  to  take  property 
already  appropriated  under  a  prior  grant  can  lawfully  confer 
domain  without  restriction  on  property  not  so  appropriated. 
In  fact,  there  is  no  serious  obstacle  in  the  way  of  multiplying 
and  constructing  electric  railways  to  meet  every  reasonable 
public  demand  for  them.  If  the  necessary  cost  of  construc- 
tion be  an  insuperable  obstacle,  unless  property  rights  of  like 
corporations  be  disregarded,  then  there  is  not  that  public  use 
to  be  met  which,  within  the  meaning  of  the  constitution, 
warrants  the  granting  of  eminent  domain.  A  reasonable 
expectation  of  public  patronage  will  always  tempt  investment 
of  capital.  If,  however,  under  the  law,  the  investment  can 
be  put  in  constant  peril  by  the  demands  of  newer  corpora- 
tions for  the  property  of  the  older,  it  may  well  be  doubted 
whether,  in  the  end,  the  public  would  not  suffer  from  the  re- 
fusal of  capital  to  invest  in  improvements  for  public  use.  Cap- 
italists will  take  the  risk  that  in  the  indefinite  future  their 
franchise  and  property  may  be  taken  to  answer  the  public  ne- 
cessities and  demands  for  a  newer  and  more  improved  method 
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of  travel  and  communication.  It  is  doubtful  whether  they 
would  readily  take  the  risk  of  the  appropriation  of  their  fran-^ 
chise  and  property  by  every  organization  instituted  for  pre^ 
cisely  the  same  purpose  under  the  general  act  of  1889;  for 
there  would  then  be  no  limit  to  the  extent  of  the  appropria^ 
tion,  except  the  cupidity  of  the  new  company  and  the  will  of 
the  legislature.  It  was  first  500  feet ;  then  2, 500.  or  nearly 
half  a  mile;  next  it  may  be  a  mile  or  more.  Nor  is  there  any 
limit  to  the  number  of  railway  companies  organized  subse^ 
quently  which  under  the  pretense  of  public  use  may  take  pos^ 
session  of  the  property  of  the  older  one.  As  many  as  choose 
to  organic  under  the  act  can  claim  the  same  right. 

What  we  have  said  disposes  of  appellant's  third  objection 
in  the  court  below,  and  the  eighth  assignment  of  error  here. 
.  The  second  assignment  of  error  avers  that  section  14  of  the 
act  is  unconstitutional  because  it  provides  no  adequate  secu-* 
rity  for  damages  to  the  appellant  for  the  taking  of  its  property. 
This  part  of  the  section  was  declared  unconstitutional  in  Har-* 
risburg,  C.  &  C.  Turnpike  Road  Co.  v.  Harrisburg  &  M, 
Electric  Ry.  Co.,  supra,  for  the  same  reason  set  out  in  this  as^ 
signment  of  error.  It  would  not,  therefore,  be  necessary  to  no-* 
tice  this,  were  it  not  that  the  able  counsel  for  appellee,  in  efiect, 
undertake  to  reargue  that  case,  and  intimate  that  it  was 
hastily,  and,  as  a  consequence,  erroneously,  decided.  This  is 
a  mistake.  The  case  was  fully  argued  and  deliberately  con-* 
sidered.  The  citation  of  authorities  was  not  so  full,  especially 
as  to  those  from  other  states  with  constitutional  provisions 
like  unto  ours  in  section  8,  art  16:  ''Municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of 
taking  private  property  for  public  use,  shall  make  just  com- 
pensation for  property  taken,  injured  or  destroyed  by  the 
construction  or  enlargement  of  their  works,  highways  or  im- 
provements, which  compensation  shall  be  paid  or  secured  be-« 
fore  such  taking,  injury  or  destruction.''  It  was  held  in  that 
case  that  the  provision  directing  that  the  right  to  use  the  tracks 
should  vest  in  the  petitioning  company  on  the  payment  of  the 
preliminary  award  of  viewers  into  court  was  unconstitutional, 
because  it  did  not  meet  the  requirements  of  section  8,  art. 
16,  and  this  point  was  sustained.  The  opinion  is  by  the  late 
Justice  Williams,  and  was  concurred  in  by  all  of  the  members 
of  the  court  wlio  sat  at  the  argument.  It  was  held  that  the 
payment  into  court  of  the  amount  awarded  by  the  viewers, 
which  amount  might  be  doubled  or  trebled  by  a  common 
pleas  jury,  was  not  the  security  demanded  by  the  constitution, 
especially  as  such  payment  in  efiect  vested  immediate  posses- 
sion of  the  property  taken  in  the  petitioner.  Most  of  the 
cases  in  this  state  bearing  on  the  question  were  cited  by  one 
side  or  the  other.  Those  now  presented  by  appellee's  coun- 
sel from  other  states  were  not  cited,  nor,  if  they  had  been, 
do  we  think  they  would  have  produced  a  difierent  result. 
The  provision  in  the  constitution  of  New  Jersey,  as  quoted, 
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is  nearly  the  same  as  ours;  but,  assuming  them  to  be  sub- 
stantially the  same,  we  adhere  to  our  construction  of  this 
provision  as  announced  in  Harrisburg,  C^  &  C.  Turnpike 
Road  Co.  V.  Harrisburg  &  M.  Electric  Ry.  Co.,  supra.  A 
constitution,  unlike  a  statute,  is  not  to  receive  a  technical 
construction,  but  that  which  we  may  infer  was  given  by  the 
people  who  by  vote  approved  it.  Cronise  v.  Cronise,  54  Pa. 
25^.  By  this  act  ''just  compensation'' is  to  be  fixed  by  a 
preliminary  board  of  viewers.  This  may  fall  far  short  of  what 
is  just,  as  determined  by  a  common  pleas  jury.  The  pay- 
ment of  the  amount  into  court  at  this  st»ge  of  the  proeeedings 
may  not  be  half  just.  Our  own  judicial  observation,  there- 
fore, impelled  us  to  such  interpretation  of  section  8  as  an- 
nounced in  the  case  cited.  The  experience  of  other  judges  of 
courts  of  other  states  may  not  have  led  them  to  the  same 
conclusion,  but  their  conclusions  in  no  way  change  our  ex- 
perience, or  the  conclusions  derived  therefrom,  in  the  inter- 
pretation of  this  section. 

The  suggestion  that,  as  appellant  owes  its  corporate  exist- 
ence to  the  act  of  1889,  it  cannot  now  deny  the  constitution- 
ality of  section  14,  with  its  amendment,  is  without  force. 
This  section,  both  in  its  purpose  and  efiect,  is  a  distinct  leg- 
islative enactment.  If  it  be  completely  eliminated,  all  the 
other  provisions  stand  in  full  force;  and  such  is  the  scope 
of  our  decisions  in  Lockhart  v.  Railway  Co.,  139  Pa.  419,  21 
Atl.  26,  and  Homestead  St.  Ry.  Co.  v.  Pittsburg  &  H.  Elec- 
tric St.  Ry.  Co.,  166  Pa.  162,  30  Atl.  950,  27  L.  R.  A.  383. 
In  neither  of  those  cases,  however,  were  the  objections  now 
passed  upon  raised  to  the  fourteenth  section.  Leaving 
out  this  section,  the  act  stands  as  a  whole  complete  in  its 
parts.  Many  organizations  have  been  had  under  it  since  the 
decision  in  Harrisburg,  C.  &  C.  Turnpike  Road  Co.  v.  Har- 
risburg &  M.  Electric  Ry.  Co.,  apnounced  in  1896.  Neither 
the  incorporators  nor  the  courts  have  doubted  the  lawfulness 
of  their  organization  because  of  the  invalidity  of  that  part  of 
this  section  passed  upon;  nor  are  they,  nor  any  other  railway 
companies  under  the  act,  afiected  by  that  decision  or  this, 
except  in  so  far  as  they  are  barred  from  taking  possession  of 
another  company's  tracks,  poles,  and  wires  by  right  of  emi- 
nent domain.  Appellant  owes  its  Existence  to  'the  act  of 
1889,  so  far  as  that  act  itself  had  life.  It  derfves  no  being  in 
whole  or  part  from  a  dead  section  of  it.  It  neither  affirmed 
nor  denied  the  validity  of  it  when  it  took  out  its  charter 
under  the  lawful  enactments  of  the  general  act. 

Appellee  claims  possession  of  800  feet  of  the  tracks,  poles, 
and  wires  of  appellant's  railway  under  the  amendment  of  May 
21,  1895.  It  must  stand  on  this  act,  or  it  has  no  standing  at 
all  to  assert  its  claims  to  800  feet.  At  the  date  of  appellant*s 
organization  the  act  of  1895  had  no  existence.  So  this  point 
has  no  place  in  this  issue.  We  do  not  intimate  an  opinion 
upon  it.     But  this  is  very  clear, — that,  when  appellant  organ- 
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ized  under  the  act  of  1889,-  it  did  not  thereby  impliedly 
consent  to  an  unconstitutional  condition  not  imposed  by  the 
legislature  until  years  afterwards. 

The  decree  of  the  court  below  in  appointing  the  viewers,  as 
well  as  all  the  other  proceedings  on  the  petition,  is  reversed 
and  set  aside  at  costs  of  appellee. 


State  ex  reL  Board  of  Com'rs  of  Ramsey  County  v.  Minne- 
apolis, St.  p.  &  S.  S.  M.  Ry.  Co. 

{Supreme  Court  of  Minnesota^  June  26^1903.) 
[95  N.  W.  Rep.  581.] 

Railroads— Undergrade  Crossing — Action  to  Connpel — Evidence. 

In  an  action  to  compel  the  defendant  to  build  an  undergrade  hi^h* 
way  crossing-,  it  is  held  that  it  was  error  to  receive  in  evidence  propos* 
als  for  the  building  of  such  a  crossing  made  bj  the  defendant  before 
the  action  was  commenced. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Wm.  Louis 
Kelly,  Judge. 

Application  by  the  state,  on  the  relation  of  the  board  of 
county  commissioners  of  Ramsey  county,  for  writ  of  manda- 
mus to  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company.  From  a  judgment  awarding  the  writ,  respondent 
appeals.     Reversed. 

Alfred  H.  Bright  and  Munn  &  Thygeson,   for  appellant. 
T.  R.  Kane  and  O.  H.  O'Neill,  for  respondent. 

START,  C.  J.  This  is  an  appeal  from  the  judgment  of  the 
district  court  of  the  county  of  Ramsey  adjudging  that  a  per- 
emptory writ  of  mandamus  issue,  directing  the  defendant  to 
build  an  underground  crossing  under  its  railway  tracks  at 
Vadnais  Park,  where  they  cross  a  county  highway  known  as 
''Rice  Street.''  The  petition  herein  alleges,  in  effect,  that 
the  present  surface  crossing  at  grade,  by  reason  of  the  steep 
grade  of  the  highway,  extending  for  several  hundred  feet  on 
each  side  of  the  railway  crossing,  and  the  obstruction,  by  rear 
son  of  embankments,  of  the  view  of  travelers  approaching  it 
along  the  highway,  is  so  dangerous  and  unsafe  for  public 
travel  that  an  underground  crossing  is  necessary  at  the  point 
of  the  intersection  of  the  highway  and  the  railway  tracks. 
The  answer  of  the  defendant  denies  these  allegations  of  the 
petition,  and  alleges,  in  substance,  that  the  crossing  is  no 
more  dangerous  than  other  grade  crossings  of  the  state,  and 
that  the  construction  of  the  proposed  undergrade  crossing  is 
not  necessary,  and,  further,  that  the  relator  on  March  31, 
1900,  made  a  written  demand  upon  the  defendant  to  repair 
the  surface  crossing,  and  to  grade  the  approaches  thereto, 
in  accordance  with  plans  and  specifications  prepared  and 
submitted  by  the  county  surveyor,  and  the  parties  hereto 
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practically  reached  an  agreement  for  so  improving:  the  cross- 
ing, at  an  expense  of  $551.50,  which  the  defendant  agre^ 
to  pay,  but  the  relator  abandoned  such  plans,  for  some  reason 
unexplained,   not  connected  with  any  public  necessity,    and 
demanded  of  the  defendant  that  it  should  construct  an  under- 
ground crossing,  which  would  entail  upon  it  an  expense  of 
from  fifteen  to  twenty  thousand   dollars;    that  the   plans  for 
improving  the  grade  crossing,    approved  by  the  county  sur- 
veyor, were  fairly  reasonable,  and  would  make  the  crossing 
sufficient  and  safe;  that  the  defendant  is  ready  and  willing  to 
conform  to  the  prior  reasonable  request  of  the  relator,  and 
make  the  improvements  of  the  grade  crossing  according  to- 
the  plans  of  the  county  surveyor,   or  to  pay  the  price  agreed 
upon  between  the  parties,  provided  the  relator  will  cause  the 
work  to  be  done.     The  trial  court  found  all  of  the  allegations, 
of  the  petition  true,  and  that  the  plans  for  the  improvement 
of  the  grade  crossing,   and  the  grading    of  the  approaches 
thereto,  referred  to   in  the  answer,   would  not,  if  executed, 
make  the  crossing  reasonably  safe,   and,  as  a  conclusion   of 
law,  that  the  writ  issue  as  prayed  for.     The  defendant  moved 
the  court  to  amend  its  findings  of  fact  so  as  to  find,  in  effect, 
that  the  allegations  of  the  petition  are  not  sustained  by  the 
evidence,  and  that  the  proposed  plans  for  the  improvement 
of  the  grade  crossing,  if  executed,  would  make  the  crossing 
reasonably  safe,  and  to  amend  its  conclusions  of  law  accord- 
ingly.    The  motion  was  denied,  and  judgment  entered  award- 
ing the  writ. 

The  defendant  assigns  as  error  the  rulings  of  the  trial  court 
as  to  the  admission  of  evidence,  its  denial  of  the  motion  to 
amend  the  findings  and  conclusion  of  law,  and  that  the  find- 
ings of  fact  are  not  sustained  by  the  evidence.  If  the  original 
findings  are  s^stained  by  the  evidence,  the  motion  to  amend 
the  findings  was  properly  denied;  hence  the  record  presents 
for  review  only  the  alleged  erroneous  rulings  as  to  the  admis- 
sion of  evidence,  and  the  sufficiency  of  the  ^evidence  to  sustain 
the  findings. 

There  is  no  controversy  between  the  parties  as  to  the  law 
governing  the  construction  of  streets  and  highway  crossings 
by  railroad  companies.  Surface  railway  crossings  are  legally 
permissible,  and  the  public  authorities  are  not  authorized  to 
order  overgrade  or  undergrade  crossings  to  be  constructed 
simply  because  they  are  safer  and  more  convenient  than  sur- 
face crossings.  It  is  only  where  the  danger  and  inconven- 
ience incident  to  a  particular  grade  crossing  are  exceptional, 
for  any  reason,  that  railway  companies  may  be  required  to 
construct  the  street  or  highway  over  or  under  their  tracks. 
The  answer  in  this  case  impliedly,  if  not  directly,  admits  that 
the  surface  crossing  in  question  is  not  a  safe  one,  but  alleges 
that,  if  the  plans  proposed  by  the  county  surveyor  for  its 
improvement  were  executed,  it  would  then  be  a  reasonably 
safe  and  sufficient  crossing.     If  the  finding  of  the  trial  court 
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that  the  crossing  is  not  and  would  not  be  reasonably  safe, 
even  if  so  reconstructed,  is  sustained  by  the  evidence,  it 
would  follow  that  the  proposed  undergrade  crossing  is  a 
practical  necessity.  The  rulings  of  the  court  as  to  the  ad- 
mission of  evidence,  which  are  assigned  as  error,  must  be 
considered  with  reference  to  these  suggestions.  The  relator, 
as  a  part  of  its  case  in  chief,  offered  in  evidence  certain  letters 
and  proposals  of  the  defendant's  chief  engineer  and  attorney, 
for  the  construction  by  it  of  an  undergrade  crossing,  upon  cer- 
tain conditions  to  be  agreed  to  by  the  relator.  The  defend- 
ant objected  to  the  admission  of  this  evidence.  The  court's 
rulings  were  to  the  effect  that  the  evidence  had  no  bearing  as 
a  contract,  but  was  admissible  as  an  admission  that  there 
was  some  necessity  for  some  sort  of  an  improvement  of  the 
crossing,  and  as  relevant  to  the  question  whether  or  not  the 
crossing  was  a  safe  one.  The  objection  was  overruled,  and 
evidence  received,  the  defendant  excepting  to  the  rulings.  It 
appears  from  the  record  that  the  proposals  for  an  undergrade 
crossing  were  made  before  any  demand  was  ever  made  upon 
the  defendant  for  the  construction  of  an  undergrade  crossing, 
and  also  that  they  were  made  for  the  reason  that  the  defend- 
ant's general  manager  was  of  the  opinion  that  it  would  be 
better  to  put  in  such  a  crossing,  and  get  rid  of  demands  for 
annual  repairs,  provided  the  relator  would  share  the  expense 
of  making  the  change.  The  conditions  of  the  proposals  were 
not  agreed  to  by  the  relator.  It  is  quite  obvious  that  the 
rulings  of  the  court  in  receiving  the  evidence  were  erroneous. 
The  proposals  were  made  for  the  purpose  of  securing  by 
negotiation  the  building  of  an  undergrade  crossing  upon  such 
terms  as  to  division  of  the  expenses  thereof  as  the  defendant 
deemed  to  be  equitable,  and  thereby  terminate  the  friction 
between'  the  parties  as  to  the  crossing.  Besides,  there  was 
no  substantial  controversy  on  the  trial  as  to  the  necessity  for 
^'some  sort  of  improvement"  of  the  crossing  to  make  it  safe, 
which  was  the  ground  upon  which  the  evidence  was  admitted. 
The  real  controversy  was  whether  the  improvement  pro- 
posed by  the  defendant  would  make  the  crossing  reasonably 
safe.  The  evidence  falls  within  the  rule  that  offers  of  settle- 
ment of  a  controversy  are  not  admissible  against  the  party 
making  them.  Melby  v.  Osborne  &  Co.,  35  Minn.  387,  29  N. 
W.  58.  It  does  not  appear  from  the  record  that  the  error  in 
admitting  the  evidence  was  not  prejudicial;  hence  it  was 
reversible  error.  Lowry  v.  Harris,  12  Minn.  255  (Gil.  166); 
Farmers'  Elevator  Co.  v.  Ins.  Co.,  40  Minn.  153,  41  N.  W. 
547.  It  is  quite  evident  that  the  trial  court  must  have  given 
controlling  importance  to  the  incompetent  evidence,  for  the 
underground  crossing  which  it  directed  the  defendant  to  build 
is  to  be  constructed  substantially  in  accordance  with  its  pro- 
posals; leaving  the  relator  to  do  at  its  own  expense  the 
rest  of  the  necessary  work  to  complete  the  grade  of 
the    approaches    to    the    crossing.     Again,    if    the    incom- 
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petent  evidence  be  eliminated  from  the  record,  it  is  at  least 
doubtful  if  there  would  remain  evidence  sufficient  to  sustain 
the  findings  of  fact  upon  which  the  judg:ment  must  rest.  It 
follows  that  it  is  not  necessary  to  decide  the  question  whether 
the  evidence  sustains  the  findings  of  fact,  and  that  the  judg- 
ment must  be  reversed  and  a  new  trial  granted  for  the  error 
indicated. 
So  ordered.  

Swice's  Adm'x  v.  Maysville  &  B.  S.  R.  Co.  ei  ai. 

{Couri  of  Appeals  of  Kentucky  ^  June  20^  /90s ») 

[75  S.  W.  Rep.  278.] 

Railroads— Lease  of  Lines— Liabilities  of  Lessor— Servant's  Injuries.* 

Where  a  railroad  compaay,  under  valid  legislative  authority,  leases 
ita  lines  to  another  road,  it  is  not  liable  as  an  employer  for  injuries 
caused  to  employees  of  the  lessee  through  the  lessee's  negligence. 

"To  be  officially  reported." 

On  rehearing.  Rehearing  granted,  judgment  affirmed,  and 
former  opinion  withdrawn. 

For  former  opinion,  see  70  S.  W.  11 17. 

HOBSON,  J.  Appellant  filed  this  suit  against  the  Maysville 
&  Big  Sandy  Railroad  Company,  a  Kentucky  corporation, 
and  the  Chesapeake  &  Ohio  Railway  Company,  a  Virginia  cor- 
poration, to  recover  for  the  death  of  her  intestate.  The 
Chesapeake  &  Ohio  Railway  Company  filed  its  petition  to  re- 
move the  case  to  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Kentucky.  The  court  ordered  the 
removal,  and  the  plaintiff  appeals. 

The  Chesapeake  &  Ohio  Railway  Company  is  the  lessee  of 
the  Maysville  &  Big  Sandy  Railroad  Company.  The  intestate 
was  a  laborer  in  the  service  of  the  Chesapeake  &  Ohio  Rail- 
way Company  on  a  coal  dock  in  a  coal  yard  near  the  city  of 
Maysville,  and  while  walking  on  a  narrow  elevated  platform, 
adjoining  the  coal  dock,  he  fell  therefrom,  by  reason,  as 
alleged,  of  its  not  being  sufficiently  secured.  The  order  of 
the  circuit  court  removing  the  case  rests  on  the  idea  that  no 
cause  of  action  was  stated  against  the  Maysville  &  Big  Sandy 
Railroad  Company,  and  the  fact  that  it  was  made  a  defend- 
ant to  the  petition  did  not  aSect  the  right  of  the  real 
defendant  to  a  removal  o(  the  case.  The  lease  made  by  the 
Maysville  &  Big  Sandy  Railroad  Company  to  the  Chesapeake 
&  Ohio  Railway  Company,  and  the  authority  under  which  it 
was  made,  are  set  out  in  the  case  of  McCabe*s  Adm'x  v. 
Maysville  &  Big  Sandy  Railroad  Co.,  66  S.  W.  1054.  It  was 
there  held  that  the  lessor  company  continued  liable  to  the 
public  for  the  discharge  of  the  obligation  imposed  on   it  by 

*See  generally,  foot-note  appended  to  McCabe'a  Adm'x  v.  Maysville 
A  B.  S.  R.  Co.  (Ky.),  1  R.  R.  R.  940,  24  Am.  &  Eng.  R.  Cas.,  K.  S.,  940. 
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law ;  but  whether  it  would  be  liable  to  the  servants  of  the 
lessee  for  injuries  received  by  reason  of  its  negligence  was 
a  question  not  decided.  The  cases  holding  that  the  lessor  is 
not  liable  for  injuries  to  the  servants  of  the  lessee  from  its 
negligence  are  referred  to  in  the  opinion,  and  distinguished 
from  the  case  before  the  court.  The  case  now  presented 
requires  a  determination  of  this  question,  as  Swice  was  in 
the  employment  of  the  lessee,  and  was  injured,  as  alleged,  by 
reason  of  its  negligence. 

In  Lee  V.  Southern  Pacific  Railroad  Co.,    ii6  Cal.   97,  47 
Pac.  932,   38  L.  R.  A.  71,  58  Am.  St.  Rep.   140,  the  court,  in 
passing  on  the  question,  said:    ''In  all  cases  where  a  valid 
lease  is  found  (or,  as  in  this  discussion,  where  it  is  assumed), 
the  lessor  company  owes  no  duty  whatsoever  as  an  employer 
to  the  operatives  of  the  lessee  company.     The  claim  of  the 
relationship  of  employer  and  employee  under  such  circum- 
stances is  a  false  claim  and  quantity.    It  does  not  exist.     The 
responsibility  of  the  lessor  company,   when  it  attaches,  does 
not  spring  from  this  relationship,  but  arises  from  a  failure  of 
the  lessor  company    to  perform  its  duty  to  the  public,   of 
which  public  the  employee  of  the  operating  company  may  be 
regarded  as  one.     Thus,  in  those  cases  where  the  injury   has 
resulted  to  an  employee  of  the  operating  company  by  reason 
of  the  negligence  of  a  fellow  servant,   or  want  of  skill  and 
care  in  the  lessor  company  in  managing  the  road,  or  in  negli- 
gence in  furnishing  suitable  appliances,  these  and  kindred 
matters  being  entirely  and  exclusively  within   the  control  of 
the  lessee  company,  for  injury  which  may  result  the  lessor  is 
in  no  way  responsible."     In  a  note  to  this  case  in  58  Am.  St. 
Rep.  155,  after  a  review  of  many  cases,  it  is  said:    ''As  to 
employees  of  a  lessee  corporation,  the  weight  of  authority^ 
whether  the  lease  is  authorized  or  not,  is  to  the  effect  that 
they  cannot  recover  for  injuries  received  through  the  negli- 
gence of  such  lessee  or  its  servants  or  agents.    Virginia,  etc.. 
Ry.   Co.  V.   Washington,  86  Va.  629  [10  S.  E.  927,  7  L.  R.  A. 
344];Hukill  v.  Maysville.  etc.,  R.    R.  Co.    (C.  C.)  72    Fed. 
745.     The  duties  which    are  owed  by  a  railroad  company  to 
its  servant  are  not  duties  owed    to  him  in  common  with  the 
public,  but  grow  out  of  the  contract  of  service.     He  assumes 
the  relation  of  servant  to  his  employer  voluntarily,  and  out 
of  it  arises  the  reciprocal  obligations  from  one  to  the  other. 
It  seems  to  us  that  the  relation  of  the  servant  of  the  company 
operating    the  road  to  the  owner  is  very  different  from   his 
relation  to  his  employer,  and  that  the  relation  of  the  owner 
of  the  road  to  him  is  different  from   its  relation  to  the  gen- 
eral public.     His  contract  is  not  with  the  company  owning 
the  road ;  and   it  may  be  asked,  does  the  latter  owe  him  the 
duty  of  a  master  to  his  servant,  or  guaranty  that  the  master 
with  whom  he  has  voluntarily  contracted  will  perform  its 
obligation  to  him.'     It  may  be  that  if  the  injury  had  occurred 
by  reason  of  a  defect  in  the  roadbed  or  track,  and  not  by  rea-^ 
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son  of  a  defect  in  the  engine,  the  company  charged  with  the 
duty  of  keeping  up  the  road  would  be  liable.  But  if  it  were 
true  that  the  injury  was  caused  entirely  by  another  company 
operating  the  owner's  roadbed,  and  was  inflicted  upon  one  of 
its  own  employees  by  reason  of  a  defect  in  machinery  entirely 
under  its  control,  it  is  difficult  to  see  upon  what  principle  of 
policy  or  justice  the  lessor  would  be  held  liable  merely  because 
it  owned  the  road.  East  Line,  etc.,  Ry.  Co.  v.  Culberson, 
72  Tex.  375  [10  S.  W.  706.  3  L.  R.  A.  567],  13  Am.  St.  Rep. 
Soq." 

When  the  Legislature  authorized  the  Maysville  &  Big  Sandy 
Railroad  Company,  to  lease  its  road,  it  necessarily  contem- 
plated that  the  lessee  should  have  servants  to  run  it;  for  the 
lessee  could  not  otherwise  operate  it.  And  to  hold  the  lessor 
responsible  to  these  servants  would  not  be  to  give  fair  efiect 
to  the  legislative  action.  The  question  is  fully  discussed,  also, 
in  Virginia  Midland  Railroad  Co.  v.  Washington,  86  Va. 
629,  10  S.  E.  927,  7  L.  R.  A.  344,  and  in  that  opinion  other 
authorities  are  collected.  It  seems  to  us  that  the  distinction 
made  is  sound,  and  there  seems  to  be  little  or  no  conflict  of 
authority  on  the  subject. 

The  other  questions  discussed  were  disposed  of  in  Davis* 
Adm*r  v.  Chesapeake  &  Ohio  Ry.  Co.  (decided  at  this  term) 
75  S.  W.  275. 

The  former  opinion  herein  (see  Swice*s  Adm'x  v.  Maysville 
&  Big  Sandy  Raihroad  Co.,  70  S.  W.  11 17)  is  withdrawn,  and 
the  judgment  appealed  from  is  affirmed. 


East  &  W.  L  Ry.  Co.  v.  Miller  ei  ux. 

{Supreme  Court  of  Illinois^  Feb.  18^  1903. ) 

[66  N.  E.  Rep.  275.] 

Eminent  Domain— Dannages— Review. 

Damages  awarded  by  a  jury  in  a  condemnation  proceeding  will  not 
be  disturbed  where  the  evidence  ia  conflicting,  and  the  jury  viewed  the 
premisea. 

Same — Speculative  or  Remote  Damages. 

On  condemnation  of  land,  remote  or  speculative  damag'es  to  the  land 
not  taken  are  not  allowable. 

Appeal  from  Jackson  county  court;  Robt.  McElvaine, 
Judge. 

Condemnation  proceedings  by  the  East  &  West  Illinois 
Railway  Company  against  Isom  Miller  and  wife.  From  a 
judgment  for  defendants,  petitioner  appeals.     Affirmed. 

Forman  &  Browning,  for  appellant. 
William  A.  Schwartz,  for  appellees. 

MAGRUDER,  C.  J.  This  is  a  condemnation  proceeding, 
begun  by  the  filing  of  a  petition  for  condemnation  by  the  ap- 
pellant company  on  May  23,    1902,    in  the  county  court  of 
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Jackson  county.  The  petitioner  alleges  that  it  is  a  railroad 
company,  incorporated  under  the  laws  of  Illinois,  and  that 
Isom  Miller  and  his  wife,  the  appellees  herein,  are  the  owners 
of  the  lands  sought  to  be  condemned,  to  wit,  a  strip  lOO  feet 
wide,  being  50  feet  in  width  on  each  side  of  the  located  line 
of  said  railway,  across  the  S.  W.  i  of  the  S.  £.  i  of  section 
17,  township  8  S.,  range  i  W.,  in  Jackson  county,  containing 
2.20  acres;  also  that  part  of  the  S.  W.  i  of  the  S.  £.  i  lying 
south  of  the  above-described  strip,  containing  3.42  acres;  the 
last-mentioned  land  being  necessary  for  filling  and  con- 
structing said  railroad.  The  total  amount  of  land  sought  to 
be  condemned  was  5.62  acres.  Miller  and  wife  filed  a  cross- 
petition  for  damages  on  June  4>  1902,  claiming  damages  to 
the  S.  W.  i  of  the  S.  E.  i  and  the  S.  E.  i  of  the  S.  W.  i  of 
said  section  17  by  reason  of  the  building  and  operating  of 
said  road ;  the  total  amount  of  land  claimed  to  be  so  dam- 
aged being  80  acres. 

The  cause  was  tried  before  the  court  and  a  jury.  Evidence 
was  introduced  by  both  sides  as  to  the  value  of  the  land 
taken,  and  also  as  to  the  amount  of  damages  done  to  the 
land  not  taken.  By  order  of  court,  the  jury  went  upon  the 
premises  and  viewed  the  same.  The  jury  returned  a  verdict 
awarding  to  appellee  Isom  Miller,  as  the  just  compensation 
for  the  land  taken,  the  sum  of  $687. 50,  and,  as  damages  to 
the  land  not  taken,  the  sum  of  $894,  the  total  amount  awarded 
being  $1,581.50.  After  overruling  a  motion  for  new  trial,  the 
court  rendered  judgment  on  the  verdict  in  favor  of  defendants, 
and  for  costs  of  suit.  The  present  appeal  is  prosecuted 
from  such  judgment. 

No  errors  are  pointed  out  to  us  by  counsel  for  appellant  as 
having  been  committed  by  the  trial  court,  either  in  the  giv«> 
ing  or  refusal  of  instructions,  or  in  the  admission  or  exclusion 
of  evidence.  Indeed,  no  instructions  were  asked  by  or  given 
for  the  appellees  upon  the  trial  below.  Ail  the  instructions 
asked  by  the  appellant,  petitioner  in  the  court  below,  were 
given. 

The  only  ground  upon  which  the  judgment  below  is  here 
attacked  is  that  the  verdict  was  excessive,  both  as  to  the 
amount  allowed  as  compensation  for  land  taken,  and  as  to 
the  amount  of  damages  allowed  for  land  not  taken.  Upon 
looking  into  the  evidence,  we  find  that  quite  a  number  of 
witnesses  state  that  the  land  taken,  to  wit,  5.62  acres,  was 
worth  some  $200  an  acre,  or  more  than  $1,000.  Other  wit- 
nesses put  the  value  of  the  land  taken  at  a  lower  figure  than 
$200  per  acre.  But  the  large  preponderance  of  the  evidence 
is  in  favor  of  the  amount  allowed  by  the  jury  as  compensa- 
tion for  the  land  taken,  to  wit,  $687.50.  The  evidence  also 
largely  preponderates  in  favor  of  a  greater  sum  for  damages 
to  the  land  not  taken  than  that  which  was  found  by  the  jury, 
to  wit,  $894.  We  do  not  regard  the  judgment,  to  wit, 
$1,581.50,  as  being  excessive,  under  the  evidence  in  the  rec- 
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ord.  ^  In  connection  with  the  evidence  introduced  for  their 
consideration,  the  jury  were  allowed  to  view  the  premises; 
and  it  is  well  settled  that  the  damages  awarded  by  a  jury  in  a 
condemnation  proceeding  will  not  be  disturbed  where  the 
evidence  is  conflicting,  and  the  jury  viewed  the  premises. 
Rock  Island  &  Peoria  Railway  Co.  v.  Leisy  Brewing  Co., 
174  111.  547,  51  N.  E.  572;  Lanquist  v.  City  of  Chicago,  200 
111.  69,  65  N.  E.  681.  In  the  instructions,  given  by  the  court 
for  the  appellant,  the  jury  were  cautioned  not  to  allow  any 
damages  to  the  land  not  taken  which  should  be  remote  or 
speculative  in  character.  They  were  told  to  allow  only  such 
actual  damages  as  might  be  apparent  from  the  evidence,  and 
from  their  inspection  of  the  premises.  All  the  instructions 
given  by  the  court  for  the  appellant  at  its  own  request  laid 
down  correct  rules  as  to  the  compensation  to  be  allowed 
for  land  taken,  and  as  to  the  damages  to  be  given  for  injury 
to  land  not  taken. 

We  perceive  no  error  in  the  record.     Accordingly  the  judg- 
ment of  the  county  court  is  affirmed.     Judgment  affirmed. 


Louisville  &  N.  R.  Co.  v.  Jones. 

{Supreme  Court  of  Florida^  Division  A,^  Feb,  j,  1^03.) 

[34  So.  Rep.  246.] 
Negligence— Pleading. 

The  rule  established  in  negligence  cases  is  that  it  is  not  necessary  for 
the  declaration  to  set  out  the  facts  constituting  the  negligence,  but  an 
allegation  of  sufficient  acts  causing  the  injury,  coupled  with  an  aver- 
ment that  they  were  negligently  and  carelessly  done,  will  be  sufficient ; 
and,  where  the  negligence  is  alleged  in  general  terms,  and  not  confined 
to  any  specific  acts  of  negligence,  any  acts  of  negligence  contributory 
to  the  injury  may  be  shown  in  proof. 
Death  by  Wrong^ful  Act— Right  of  Action— Conn  men  Law. 

At  common  law  ty)  one  had  any  right  to  recover  for  the  negligent  or 
wrongful  death  of  another.  The  right  to  recover  in  such  cases  is  due 
entirely  to  the  statute  giving  such  right,  and  it  exists  only  in  such  per- 
sons as  the  statute  gives  it  to. 

Same — Same— Statute. 

Section  2  of  chapter  3439,  Laws  1883,  brought  forward  as  section  2343, 
Rev.  St.,  gives  the  right  to  recover  for  deaths  by  wrongful  or  negligent 
act  (1)  to  the  widow  or  husband  of  the  deceased,  as  the  case  may  be  ;  if 
there  is  neither  widow  nor  husband,  then  (2)  to  the  minor  child  or  chil- 
dren of  the  deceased :  and,  where  there  is  neither  widow  nor  husband  nor 
minor  child,  then  (3)  to  any  person  or  persons  dependent  on  the  person 
killed  for  a  support ;  and,  where  there  is  neither  of  the  above  clashes, 
then  (4)  to  the  executor  or  administrator  of  the  person  killed.  The 
existence  of  the  rig^ht  of  action  in  any  of  these  named  classes  of  persons, 
commencing  with  the  second  class  above,  is  wholly  dependent  upon  the 
fact  whether  there  is  any  person  in  esse  belonging  to  any  of  the  classes 
who  are  given  by  the  statute  the  precedent  right  over  him  to  maintain 
the  action. 

Same— Same— Same — Defenses. 

In  suits  for  recovery  for  death  by  wrongful  or  negligent  act  the 
defendant  may  show,  in  bar  of  the  plaintiff's  rig^ht  to  recover,  that  there 
is  in  esse  a  person  who  is  gfiven  by  the  statute  the  .precedent  right  of 
action  over  the  plaintiff. 
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Same — Same— Dependence  for  Support. 

In  actions  for  damag'es  for  death  by  wrong"! ul  or  nefirlig'ent  act,  when 
the  question  is  in  issue  as  to  whether  a  person  is  a  * 'dependent  upon  the 
deceased  for  support,"  and  as  such  entitled  to  sue,  such  status  can  be 
shown  b J  proofs  establishing  the  following  facts  :  That  such  person , 
regardless  of  any  ties  of  relationship  to  the  deceased,  or  of  strict  legal 
right  to  such  support,  was,  either  from  the  disability  of  age  or  nonage, 
physical  or  mental  incapacity,  coupled  with  the  lack  of  property  means, 
dependent  in  fact  upon  the  deceased  for  a  support,  and  that  he  or  she, 
from  the  fact  of  continued  past  support  by  the  deceased,  and  not  neces- 
sarily from  any  strict  legal  right  thereto,  had  a  reasonable  expectancy 
of  a  continuation  of  such  support  from  the  deceased  had  he  lived.  Such 
reasonable  expectancy,  coupled  with  the  other  named  facts  establishing 
dependency,  entitles  such  party  to  recover  as  a  dependent  for  support. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Escambia  County;  Evelyn  C.  Max- 
well, Judge. 

Action  by  Edward  Jones,  administrator  of  Joseph  Jones, 
deceased,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  defendant  in  error,  as  plaintiff  below,  sued  the  plaintiff 
in  error,  as  defendant  below,  in  the  circuit  court  of  Esbambia 
county,  the  trial  resulting  in  a  verdict  for  $i,ooo  in  favor  of 
the  plaintiff,  upon  which  judgment  was  entered,  and  from 
this  judgment  writ  of  error  is  taken  to  this  court. 

The  declaration  was,  in  substance,  as  follows: 

''The  plaintiff  sues  the  defendant  because  that  on  the  4th 
day  of  July,  A.  D.  1897,  the  said  defendant  was  possessed  of, 
using,  and  operating  a  certain  railroad,  a  portion  of  which 
extended  from  Cantonment  to  Muscogee,  in  Escambia  county, 
state  of  Florida;  that  on  said  day  plaintiff 's  intestate,  the  said 
Joseph  Jones,  deceased,  a  minor,  the  son  of  plaintiff,  was  in 
the  employ  of  said  defendant  as  a  brakeman  on  a  freight 
train,  which  on  said  day  the  defendant  was  possessed  of,  used, 
and  operated  as  a  carrier  of  freight  from  Cantonment  to 
Muscogee,  aforesaid,  and  in  the  line  of  his  duty  and  employ- 
ment as  such  brakeman  was  engaged  in  performing  such  work 
in  connection  with  the  running  and  operation  of  said  train  as 
is  usually  required  of  brakemen  of  freight  trains  upon  said 
railroad,  and  while  he  was  employed  and  engaged  as  aforesaid 
the  said  defendant,  through  and  by  its  servants,  so  carelessly 
and  negligently  conducted  itself  in  using,  operating,  and  man- 
aging said  train,  to  wit,  in  running  said  train  at  a  fast  and 
dangerous  rate  of  speed  around  a  sharp  curve  and  through  a 
deep  cut  on  the  line  of  said  railroad  from  Cantonment  to 
Muscogee,  that  the  said  train  ran  into  and  collided  with  a 
hand  car  on  said  railroad  track  at  said  cut,  and  was  thereby 
thrown  from  the  track  and  wrecked,  thereby  injuring  the  said 
Joseph  Jones,  who  thereafter,  on  the  5th  day  of  July,  1897, 
died  of  the  injury  so  caused." 

''Second  Count.  And  the  plaintiff  sues  the  defendant  further 
for  that  on  the  4th  day  of  July,  A.  D.  1897,  the  said  defend- 
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ant,  as  a  common  carrier  of  freight,  was  possessed  of,  used, 
and  operated  a  certain  railroad,  a  portion  of  which  extended 
from  Cantonment  to  Muscogee,  in  Escambia  county,  state  of 
Florida;  that  on  said  day  plaintiff's  intestate,  Joseph  Jones, 
a  minor,  the  son  of  the  plaintiff,  was  in  the  employment  of 
said  defendant  as  a  brakeman  on  a  freight  train  of  defendant 
which  on  said  day  was  run  and  operated  by  the  defendant  on 
that  portion  of  said  railroad  extending  from  Cantonment  to 
Muscogee,  and  in  the  line  of  his  duty  and  employment  as  such 
brakeman  was  engaged  in  performing  such  work  in  connec- 
tion with  the  running  of  said  train  as  is  usually  required  of 
brakemen  of  freight  trains  upon  said  railroad,  and  while  he 
was  engaged  in  the  line  of  his  duty  aforesaid  the  said  defend- 
ant, through  the  gross  negligence  and  willfulness  of  its  serv- 
ants, so  conducted  themselves  in  and  about  the  making  up 
and  operation  of  said  train  that  the  said  train,  consist- 
ing of  flat  and  box  cars,  was  coupled  to  and  placed 
in  front  of  the  locomotive  engine,  the  box  cars  being  be- 
tween the  flat  cars  and  engine  in  such  a  manner  as  to  render 
the  running  of  said  train  more  than  usually  hazardous;  and 
said  train  of  cars  while  so  made  up,  through  the  gross  negli- 
gence and  willfulness  of  the  defendant  and  its  servants,  was 
so  negligently  run  and  operated  by  the  defendant  and  its  serv- 
ants at  a  fast  and  dangerous  rate  of  speed  through  a  deep  cut 
and  around  a  sharp  curve  on  the  line  of  said  railroad  from 
Cantonment  to  Muscogee,  aforesaid,  that  the  said  train  ran 
into  and  collided  with  a  hand  car  on  said  railroad  track  at 
said  cut,  and  was  thereby  thrown  from  the  track  and  wrecked, 
thereby  injurying  the  said  Joseph  Jones,  who  thereafter,  on 
the  5th  day  of  July,  1897,  died  of  the  injury  so  caused. 
Because  of  the  aforesaid  acts  of  the  defendant  plaintiff  was 
damaged  to  the  extent  of  the  pecuniary  value  of  the  life 
of  the  deceased,  the  said  Joseph  Jones,  and  for  pecuniary  loss 
and  expenses  incurred  by  his  death  occasioned  as  aforesaid, 
in  the  sum  of  fifteen  thousand  dollars  damages;  wherefore  he 
brings  this  suit.  And  the  plaintiff  avers  that  the  said 
Joseph  Jones  was  an  unmarried  man  at  the  time  of  his 
death,  and  did  not  leave  any  wife  or  children,  or  any  person 
or  persons  dependent  upon  him  for  a  support." 

To  this  declaration  the  defendant  interposed  two  pleas,  as 
follows:  **(i)  Not  guilty  as  alleged.  (2)  That  it  is  not  true 
that  said  Joseph  Tones  did  not  have  any  person  dependent 
upon  him  for  support,  but  that  in  fact  he  left  his  minor  sister, 
Fannie  Jones,  so  dependent." 

On  these  pleadings  the  case  was  tried,  resulting,  as  afore- 
said, in  a  verdict  and   judgment  for  the  plaintiff  below. 

W.  A.  Blount,  for  plaintiff  in  error. 

S.  R.  Mallory,  Jno.  B.  Jones,  and  A.  A.  Fisher,  for  defend- 
ant in  error. 

TAYLOR,  C.  J.  (after  stating  the  facts).  At  the  trial, 
after    the    plaintiff    had    introduced    evidence    tending    to 
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prove  that  his  intestate,  on  the  4th  of  July,  1897.  was  a 
brakeman  on  a  train  ol  the  defendant's  made  up  at  Can- 
tonment on  defendant's  line  of  road,  and  on  Ihat  day  run 
from  thence  towards  Muscogee,  in  said  county  of  Escambia, 
Fla.,  and  that  between  Cantonment  and  Muscogee,  at  a  dis* 
tance  of  from  li  to  2  miles  from  Cantonment,  the  said  train 
ran  into  a  cut  in  which  the  track  curved,  and  in  the  said 
•cut  and  upon  the  said  curve  struck  a  hand  car,  and  that  by 
-said  collision  several  cars  of  the  said  train  were  derailed  and 
<]estroyed.  and  the  said  Joseph  Jones  killed;  and  that  said 
train  consisted  of  many  flat  cars  and  a  box  car,  all  of  which 
preceded  the  engine  in  the  direction  in  which  it  was  running; 
and  tending  to  prove  negligence  on  the  part  of  the  defendant 
in  the  manner  in  which  the  train  was  made  up,  and  in  which 
it  was  operated,  and  in  the  rate  of  speed  at  which  it  was  run, 
and  in  its  running  into  a  sharp  and  long  curve  without  proper 
precautions — the  plaintiff  introduced  as  a  witness  one  Lam- 
bert, who,  having  testified,  over  the  objection  of  the 
defendant,  that  before  reaching  the  said  cut  a  public  road 
crossed  the  railroad  track,  was  asked  the  following  ques- 
tion: *'Did  or  not  the  engineer  in  charge  of  said  train 
whistle  before  he  reached  the  said  cross-road,  and  before 
he  reached  the  curve  at  said  cut?''  To  this  question 
the  defendant  objected  on  the  ground  that  it  sought  to 
elicit  testimony  that  was  impertinent  and  irrelevant,  and 
because  there  was  no  allegation  in  the  declaration  of  the 
existence  of  the  cross-road  aforesaid,  and  because  there  was 
no  allegation  in  the  declaration  of  negligence  on  the  part 
of  the  defendant  in  not  whistling  upon  the  approach  to  the 
said  cross-road  or  to  the  said  curve  or  cut.  The  judge  over- 
ruled this  objection,  and  the  defendant  excepted,  and  this 
ruling  is  assigned  as  the  first  error.  The  witness  answered 
that  the  engineer  in  charge  of  said  train  did  not  blow  his 
whistle  before  he  reached  the  cross-road,  nor  before  he 
reached  the  said  curve  or  cut.  It  is  contended  here,  in  sup- 
port of  this  assignment,  that  the  declaration  in  both  of  its 
counts  predicates  the  negligence  complained  of  upon  certain 
specifically  expressed  acts  of  negligence  that  do  not  include 
the  failure  to  sound  the  whistle  at  the  cross-road  or  at  the 
curve  or  cut,  and  that,  consequently,  no  evidence  is  admis- 
sible in  reference  to  such  act  of  negligence.  The  first  count 
of  the  declaration,  we  think,  is  subject  to  this  conten- 
tion, and  under  such  first  count,  if  standing  alone,  the  testi- 
mony would  have  been  inadmissible;  but  under  the  second 
count  we  think  the  questioned  testimony  was  pertinent,  and 
properly  admitted.  The  second  count,  after  alleging  the 
negligent  construction  of  the  train  in  having  flat  and  box 
cars  attached  and  propelled  in  front  of  the  engine,  charges 
that  ''said  train  of  cars,  while  so  made  up,  •  •  • 
was  so  negligently  run  and  operated  by  the  defendant  and 
its  servants  at  a  fast  and  dangerous  rate  of  speed  through 
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a  deep  out  and  around  a  sharp  curve  on  the  line  of  said 
railroad  *  *  ^  that  the  said  train  ran  into  and  col- 
lided with  a  hand  car  on  said  railroad  track  at  said  cut,  and 
was  thereby  thrown  from  the  track  and  wrecked,  thereby  in- 
juring the  said  Joseph  Jones,"  etc. 

The  duty  to  sound  the  whistle  of  a  moving  locomotive, 
where  the  exigency  exists  calling  for  such  signal,  is  as  much 
a  part  of  the  proper  operation  of  a  train  of  cars  as  is  the 
opening  or  closing  of  the  engine's  throttle;  and  the  failure 
to  sound  it  where  the  exigency  demands  it  may,  with  perfect 
propriety,  be  expressed  by  the  general  expression,  ''a  negli- 
gent operation  or  running  of  such  train. ' '  The  general  allega- 
tion of  a  negligent  operation  of  the  train  made  in  the  second 
count  of  the  declaration  is  not  so  wholly  limited  or  qualified 
by  the  expression  therein,  ''at  a  fast  and  dangerous  rate  of 
speed  through  a  deep  cut  and  around  a  sharp  curve,"  as  to 
exclude  any  other  phase  of  negligence  than  that  of  fast  run- 
ning; but,  as  expressed  in  the  second  count,  ''the  train 
was  so  negligently  run  and  operated  at  a  fast  and  dangerous 
rate  of  speed,"  etc.,  the  general  allegation  of  negligent  opera* 
tion  calls  for  further  explanation  to  make  the  negligence  ap- 
pear, and  this  further  explanation  can  be  supplied  in  the 
proofs,  as  was  done  in  this  case,  by  showing  that  the  negli- 
gent operation  consisted  of  running  a  train  of  cars,  made  up 
of  flat  and  box  cars,  propelled  in  front  of  the  engine,  at  a  fast 
and  dangerous  rate  of  speed,  over  a  crossing  place  and  into 
a  deep,  sharply  curved  cut,  without  giving  any  signals  or 
warning  with  the  engine's  whistle,  in  consequence  of  which 
a  collision  with  a  hand  car  resulted  in  the  derailment  of 
the  tr&in  and  in  the  death  of  plaintiff's  intestate.  The  rule 
established  in  this  state  in  negligence  cases  is  that  it  is  not 
necessary  for  the  declaration  to  set  out  the  facts  constituting 
the  negligence,  but  an  allegation  of  sufficient  acts  causing 
the  injury,  coupled  with  an  averment  that  they  were  negli- 
gently and  carelessly  done,  will  be  sufficient.  Walsh  v. 
Western  Ry.  Co.  of  Florida,  34  Fla.  i,  15  South.  686; 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Jones,  34  Fla.  286,  15 
South.  924;  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Garrison,  30 
Fla.  557,  II  South.  929;  Consumers'  Electric  Light,  etc., 
Co.  V.  Pryor,  44  Fla.  — ,  32  South.  797.  And  where  the  neg- 
ligence is  alleged  is  general  terms,  and  not  confined  to  any 
specific  acts  of  negligence,  any  acts  of  negligence  contributory 
to  the  injury  may  be  shown  in  proof. 

The  court,  of  its  own  motion,  gave  the  following  charge: 
"If  you  believe  that  at  the  time  of  his  death  the  deceased  had 
a  minor  sister,  to  whom  he  stood  in  the  position  of  a  parent,  and 
whom  he  supported,  and  that  she  was  dependent  upon  him  for 
her  support,  then  she  would  have  a  right  to  sue  for  the  support 
which  she  lost  by  reason  of  his  death,  and  such  right  of  hers 
would  deprive  this  plaintiff,  as  administrator  of  Joseph  Jones 
of  any  right  to  sue ;  and  if  you  believe  that  state  of  facts  to 
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exist,  then,  without  reference  to  the  question  of  negligence 
or  want  of  negh'gence  on  the  part  of  the  Louisville  &  Nash- 
ville Railroad  Co.  as  causing  the  death  of  Joseph  Jones,  your 
verdict  would  be  in  favor  of  the  defendant,  the  plaintiff  not 
being  entitled  to  recover  under  these  circumstances.  If,  on 
the  other  hand,  you  should  find  from  the  evidence  that  the 
minor  sister,  if  such  sister  existed,  of  Joseph  Jones,  was  living 
with  her  father,  and  that  he  contributed  to  her  support,  and 
that  anything  which  the  deceased,  Joseph  Jones,  may  have 
contributed  to  her  support,  if  he  did  so,  was  voluntarily  con- 
tributed— which  he  was  under  no  obligation  to  give,  and  which 
he  could  refuse  to  give  at  any  time,  as  her  father — if,  as  I  have 
already  stated,  she  lived  with  her  father,  and  he  was  also 
supporting  her,  and  that  it  was  not  necessary  to  her  support 
that  the  deceased,  Joseph  Jones,  should  make  contributions 
to^  her  support,  then  she  would  not  be  dependent  upon  him 
within  the  meaning  of  the  law,  and  the  plaintiff  would  be 
entitled  to  maintain  this  action,  if  he  has  shown  the  other 
essential  facts  necessary  to  a  maintenance  of  the  action.'* 
T4iis  charge  was  excepted  to,  and  is  assigned  as  the  second 
error.  This  charge  was  predicated  on  testimony  tending 
to  prove  the  following  facts:  The  intestate,  at  the  time  of 
his  death,  had  living  a  minor  sister,  then  aged  about  1 1  years. 
At  the  birth  of  this  sister  the  intestate's  father,  the  plaintifi, 
had  given  the  sister  to  the  intestate,  who  had  promised  to 
support  her  and  look  out  for  her;  and  that  he  had  supported  her 
and  looked  out  for  her  generally  from  that  time  to  the  time 
of  his  death;  that  both  the  deceased  and  his  sister  lived  with 
their  parents  at  their  father's  home,  and  that  deceased  almost 
entirely  supported  his  said  sister.  This  charge  was  erroneous 
for  two  reasons:  (i)  Because  the  facts  in  proof  upon  which 
it  was  predicated  did  not  justify  some  of  the  hypotheses  of 
fact  contained  therein;  and  (2)  because  it  erroneously  states 
the  law  as  to  who,  as  dependents  for  support,  are  entitled  to 
recover  under  our  statute  giving  the  right  of  recovery  for 
death  by  wrongful  act.  The  error  in  giving  it  necessitates 
a  reversal  because  the  subject  of  the  charge  vitally  afiected 
the  substance  of  the  right  of  action  itself  in  the  plaintiff  who 
sued.  At  the  common  law  no  one  had  any  right  to  recover  for 
the  negligence  or  wrongful  death  of  another,  and  the  right  of 
recovery  in  such  cases  is  due  entirely  to  the  statute  giving 
such  right,  and  it  exists  only  in  such  persons  as  the  statute 

K'ves  it  to.  Section  2  of  chapter  3439.  Laws  1883,  brought 
rward  as  section  2343,  Rev.  St.,  gives  the  right  of  recovery 
(i)  to  the  widow  or  husband  of  the  deceased,  as  the  case  may 
be;  if  there  is  neither  widow  nor  husband,  then  (2)  to  the 
minor  child  or  children ;  and,  where  there  is  neither  widow 
nor  husband  or  minor  child,  then  (3)  to  any  person  or  per- 
sons dependent  on  the  person  killed  for  a  support ;  and,  where 
there  is  neither  of  the  above  classes,  then  (4)  to  the  executor 
or  adiainistrator  of  the  person  killed.     In  the  case  of  Duval 
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T.  Hunt,  34  Fla.  85,  15  South.  876,  where  this  statute  was 
involved,  and  where  the  question  of  parties  to  such  actions 
was  fully  considered  and  discussed,  it  was  held  that:  ''From 
the  terms  of  the  statute  itself,  and  by  the  judicial  construction 
placed  upon  similar  statutes,  the  existence  of  the  right  of 
action  in  any  of  these  named  classes  of  persons,  commencing 
with  the  second  class  above,  is  wholly  dependent  upon  the  fact 
whether  there  is  any  person  in  esse  belonging  to  any  of  the 
classes  who  are  given  by  the  statute  the  precedent  right  over 
him  to  maintain  the  action.  For  example,  if  there  is  in 
existence  a  legal  widow  of  the  deceased,  then  she  alone  has 
the  right  of  action,  and  no  right  of  action  vests  in  either 
minor  children,  dependents,  or  personal  representatives ;  and, 
if  there  is  neither  husband  nor  widow,  but  a  minor  child,  such 
minor  child  would  alone  have  the  right  to  recover,  and  de- 
pendents, as  such,  and  personal  representatives,  would  not 
have  any  right  to  recover.  The  existence  or  nonexistence 
of  any  one  having  the  precedent  right  of  action  under  the 
statute  enters  into  the  very  substance  of  the  right  of  action 
itself  when  instituted  by  any  of  the  named  classes  of  persons 
after  the  first."  It  follows  from  this  that,  if  the  minor  sister 
of  the  deceased,  mentioned  in  the  challenged  charge,  was  in 
law  and  in  fact  a  dependent  upon  the  deceased  for  a  support, 
then  the  right  to  recover  vested  in  her  to  the  exclusion  of  the 
administrator.  By  special  plea  the  defendant  alleged  the 
existence  of  this  sister  as  a  dependent  for  support  upon 
the  deceased,  and  in  bar  of  the  plaintiff's  right  to  recover  as 
administrator,  and,  as  before  stated,  this  charge  involved  the 
very  right  of  the  plaintiff  to  recover  at  all  in  the  case,  inde- 
pendently of  any  question  of  negligence  or  damage  sustained; 
and  its  erroneous  statement  of  the  law  as  to  who  came 
within  the  statutory  category  of  dependents  for  support  went 
to  the  vitals  of  the  case.  In  the  case  of  Duval  v.  Hunt, 
supra,  it  was  also  held  that:  ''Where  the  suit  is.  brought 
by  a  person  who  bases  his  right  to  recover  upon  the  fact  that 
he  is  a  dependent  upon  the  deceased  for  support,  then  he 
must  show,  regardless  of  any  ties  of  relationship  or  strict 
legal  right  to  such  support,  that  he  or  she  was,  either  from 
the  disability  of  age,  or  nonage,  physical  or  mental  inca- 
pacity, coupled  with  the  lack  of  property  means,  dependent 
in  fact  upon  the  deceased  for  a  support."  In  that  case  one 
of  the  plaintiffs  was  a  minor  niece  of  the  deceased,  who  had 
lived  with  her  grandmother,  who  was  the  mother  of  the  de- 
ceased, from  her  earliest  infancy,  and  who,  with  the  mother 
and  sisters  of  the  deceased,  had  lived  with  him,  being  cared 
for,  protected,  and  supported  by  him  for  years  before  his  death. 
The  father  of  this  niece  was  alive,  strong,  and  healthy,  but 
had  not  in  fact  supported  her  for  years,  but  the  deceased 
uncle  did.  Under  these  circumstances,  the  niece  being  with- 
out property,  it  was  held  in  that  case  that  she  had  the  right, 
as  a  dependent  for  support,  to  recover;  that  her  reasonable 
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expectancy  was  that  he  would  have  continued  such  support^ 
and  that  the  loss  sustained  in  this  expectancy,  coupled  with 
the  dependence  of  her  minority  and  lack  of  means,  crave  her 
the  right  to  sue,  and  that  it  made  no  difference  that  her  owq 
father  was  alive,  strong,  and  healthy.  The  challenged  charge 
was  inconsistent  with  this  construction  of  the  statute  in  that 
it  made  the  right  of  the  minor  sister  to  the  status  of  a  de^ 
pendent  for  support  upon  her  deceased  brother  to  depend^ 
not  upon  a  reasonable  expectancy  of  a  continuation  of  sup^- 
port  formerly  voluntarily  contributed  by  him,  but  upon  the 
existence  of  a  legal  obligation  on  his  part  to  render  such  sup- 
port ;  and  in  this  respect  the  charge  is  chiefly  erroneous. 
According  to  the  facts  upon  which  it  was  predicated  as  they 
are  given  to  us  in  the  abstracts  of  the  record,  we  do  not 
think  that  the  hypothesis  in  the  charge  to  the  effect  that  the 
sister  was  supported  by  both  the  father  and  her  deceased 
brother  was  warranted  by  the  facts. 

The  defendant  requested  the  court  to  give  in  charge  to  the 
jury  the  following:  '4n  ascertaining  the  amount  of  estate 
which  the  deceased  would  have  accumulated  by  the  end  of  his 
probable  life,  you  must  not  take  into  consideration  any  real 
estate  which  he  would  then  have  accumulated."  Also  the 
following:  '4n  ascertaining  the  amount  of  the  estate  which 
the  deceased  would  have  left  at  the  end  of  his  probable  life, 
if  he  had  not  been  killed,  you  will  exclude  any  accumulation 
which  would  arise  from  the  income  from  property  or  invest- 
ments or  employment  of  capital,  and  take  only  into  considr 
eration  his  accumulations  from  his  net  earnings,  reduced  to 
their  present  value,  as  heretofore  directed.''  The  judge  rer 
fused  to  give  both  of  these  charges,  and  such  refusals  are 
assigned  as  the  third  and  fourth  errors. 

There  was  no  testimony  even  tending  to  prove  that 
the  deceased  had  ever  accumulated,  or  was  about  to 
acquire,  or  had  any  prospect  or  expectation  of  acquiring, 
any  real  estate,  or  that  he  had  any  income  from  property 
or  investments,  or  that  he  had,  or  was  about  to  have, 
any  prospect  or  expectation  of  having  any  property  or 
capital  to  invest,  or  of  any  income  from  such  sources. 
These  charges,  therefore,  had  no  basis  in  the  evidence,  and 
there  was  no  error  in  their  refusal. 

The  fifth  and  last  assignment  of  error  is  expressly  aban- 
doned here. 

For  the  error  found,  the  judgment  of  the  circuit  court  i^ 
reversed,  and  a  new  trial  ordered,  at  the  cost  of  the  defendant 
in  error. 
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Seaboard  Air-Line  Ry.  v.  Collier  et  al, 

(Supreme  Court  of  Georgia,  Aug.  12,  1903,) 
[45  S.  B.  Rep.  aoo.1 

Railroads— Killing  Stock— Duty  to  Fence.* 

The  trial  judg-e  correctly  instructed  the  jury  touching'  the  liability  of 
a  railway  company  for  killing  stock  running  at  large  in  a  district  in 
which  the  '*fence  law*'  was  of  force  ;  and  the  finding  against  the  de- 
fendant company  was  warranted  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County ;  J.  H.  Lump- 
kin, Judge. 

Action  by  G.  W.  Collier  and  others  against  the  Seaboard 
Air-Line  Railway.  Judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

Brown  &  Randolph  and  Erwin  &  Erwin,  for  plaintiff  in 
error. 

J.  N.  Bateman  and  Westmoreland  Bros.,  for  defendants 
in  error. 

FISH,  P.  J.  But  two  questions  are  presented  for  our 
determination  in  this  case:  (i)' Did  the  evidence  warrant  a 
finding  that  the  railway  company  was  liable  in  damages  for 
the  value  of  two  cows  killed  by  the  running  of  one  of  its 
trains?  (2)  Did  the  judge  of  the  court  below  err  in  giving 
instructions  to  the  jury  respecting  the  legal  duty  devolving 
upon  railway  companies  to  observe  proper  precautions 
against  injuring  stock  running  at  large  in  a  militia  district  of 
this  state  wherein  the ''fence  law''  had  been  adopted  by  popu- 
lar vote?  A  perusal  of  the  evidence  appearing  in  the  record 
before  us  cannot  justify  any  other  conclusion  than  that  the  jury 
were  warranted  in  finding  that  the  company's  engineer  might, 
had  he  maintained  a  diligent  outlook,  have  seen  the  cattle  in 
ample  time  to  have  avoided  injury  to  them.  The  company 
introduced  in  evidence  ''a  certified  copy  of  the  minutes  of 
the  court  of  ordinary  of  Fulton  county,  Ga.,  giving  the  results 
of  the  election  on  the  fence  law  in  Peachtree  and  Buckhead 
districts,  in  the  said  county,  showing  the  law  to  have  gone 
into  effect  in  1883  and  1884."  The  purpose  of  this  evidence 
was  to  show  that  in  the  district  wherein  the  cows  were  killed 
owners  of  stock  were  under  a  legal  duty  to  keep  their  stock 
within  inclosures,  and  not  to  allow  the  animals  to  roam  at 
large.  As  the  jury  was  about  to  retire  to  make  up  a  verdict, 
one  of  the  members  thereof  addressed  the  court,  saying  he 
''understood  that  it  was  being  contended   in  the  case,  in  the 

*As  to  the  liability  of  a  railroad  company  for  killing  cattle  unlaw- 
fully at  large,  see  note  appended  to  Sauls  v,  D.  W.  Alderman  &  Sons 
Co.  (S.  Car.),  15  Am.  Si  Engr*  R-  Cas.,  N.  S.,  558  ;  Houston  A  T.  C.  Ry. 
Co.  V,  HoUingsworth  (Tex.  Civ.  App.),  2  R.  R.  R.  905,  25  Am.  &  Eng. 
R.  Cas.,  N.  S.,  905. 

As  to  whether  it  is  the  duty  of  a  railroad  company  to  maintain  a  look- 
out for  animals  on  track,  see  note  appended  to  Missouri,  K.  A  T.  Ry. 
Co.  V,  Ward  (Ind.  Ter.),  11  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  328. 
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argument  of  counsel  for  plaintiff,  that  the  railroad  company 
should  have  fenced  in  its  right  of  way,"  and  the  ''jury  would 
like  to  know  whether  there  was  any  law  in  Georgia  requiring 
the  railroad  company  to  fence  in  its  right  of  way/'  To  this 
inquiry  his  honor  replied,  ''in  substance,  that  there  was  no 
law  in  this  state  which  required  a  railroad  to  fence  its  right 
of  way;  that  no  such  specific  duty  was  imposed  on  it;  that 
the  existence  of  a  stock  law  in  a  district  did  not,  of  itself, 
operate  to  relieve  a  railroad  from  liability  for  killing  stock, 
*  *  *  but  that  the  existence  of  the  stock  law  in  any  locality 
is  a  fact  which  the  jury  may  consider  in  ascertaining  the  amount 
of  care  and  diligence  exercised  by  the  parties,  and  in  deter- 
mining whether  the  railroad  was  liable  or  not,  or  the  extent 
of  such  liability,  if  any;  that  the  jury  should  look  to  the  entire 
facts,  as  disclosed  by  the  evidence,  in  determining  what 
ordinary  care  required  of  the  parties;  and  that  the  matter  of  a 
stock  law  or  a  fence  or  no  fence  could  be  considered  by  them, 
along  with  all  the  facts  shown  by  the  evidence,  in  determining 
the  question  of  diligence  or  negligence,  and  whether  ordinary 
care  was  or  was  not  used."  These  instructions  to  the  jury 
were  certainly  as  favorable  to  the  company  as  it  had  any 
right  to  demand  or  expect.  We  cannot  agree  with  its  counsel 
that,  as  matter  of  law,  ordinary  care  and  diligence  does  not 
require  a  railway  company  to  look  out  for  and  anticipate  the 
presence  of  stock  on  its  right  of  way  through  a  county  or 
district  in  which  the  fence  law  is  of  force.  Indeed,  the  de- 
cisions rendered  by  this  court  in  Central  Railroad  v.  Hamil- 
ton, 71  Ga.  461,  and  in  Central  Railroad  v.  Summerford, 
87  Ga.  626,  13  S.  £.  ;88,  afford  a  conclusive  reply  to  this 
contention. 

Judgment  affirmed.  All  the  Justices  concur,  except  TUR- 
NER, J.,  not  presiding.    

Mercer  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina^  May  12^  /90s,) 

[44  S.  £.  Rep.  750.] 
Appeal—Review. 

Where  none  of  the  testimony  is  printed  in  a  case,  the  court  cannot 
determine  the  applicability  of  the  Instructions. 

Accident  at  Croaaing— Absence  of  Signals — Contributory  Negligence.* 

An  instruction  that  If  the  sig'nals  were  not  given  at  a  crossing*,  and  a 
person  was  killed,  the  railroad  was  liable,  unless  such  person  by  his 
own  carelessness  contributed  to  his  injury,  and  his  neg^lig^ence  was  the 
proximate  cause  of  the  injury,  was  proper. 

Same— Same.  * 

An  instruction,  in  an  action  for  injuries  at  a  crossing^,  that,  whenever 
a  railroad  fails  to  g^ive  the  statutory  sig-nal,  it  violates  the  law.  and  if  a 
man  is  killed  by  such  failure,  and  he  does  not  contribute  towards  his 
own  injury,  the  railroad  would  be  liable,  was  proper. 

Same— Negligence  and  Contributory  Negligence.* 
If  a  railroad  company  was  careless  and  neg'lig'ent,  and  a  party  killed 

*See  foot-note  appended  to  Burns  v.  Southern  Ry.  Co.  (S.  Car.) ,  6  R, 
R.  R.  321,  29  Am.  Sc  Eng.  R.  Cas.,  N.  8.,  321. 
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at  the  crossing  was  also  neg'lig^ent,  and  the  admixture  of  the  negligence- 
of  both  brought  about  the  injury,  the  railroad  company  was  not  liable. 

Same — Contributory  Negligence— Intoxication. 

If  a  person  injured  at  a  crossing  was  intoxicated  at  the  time,  and  the 
intoxication  actually  contributed  to  the  injury,  the  railroad  company^ 
was  not  liable. 

Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Cherokee: 
County;  Watts,  Judge. 

Action   by  Mary  A.  Mercer,   administratrix    of  James  W. 
Mercer,  against  the  Southern  Railiway.     From  judgment  for 
defendant,  plaintiff  appeals.     AfBrmed. 

N.  W.  Hardin   and  Hall  &  Willis,  for  appellant. 
Butler  &  Osborne  and  C.  P.  Sanders,  for  respondent. 

POPE,  C.  J.     This  appeal  involves  questions  as  to  the  cor- 
rectness of  the  charge  of  the  Honorable  Richard  C.  Watts,  as. 
presiding  judge,  to  the  jury,  on  the  trial   before  them.     The- 
cause  of  action  is  the  alleged  negligence  of  the  defendant  in 
failing  to  comply  with  the  requirements  of  the  statute  law  as. 
to  ringing  the  bell  or  blowing  the  whistle  of  the  engine^, 
beginning  at  a  distance  of  500  yards  of  a  crossing  by  said  rail- 
way over  a  public  highway,  and  continuing  to  ring  the   bell 
or  sound  the  whistle  until  after  such  highway  had  been  passed 
by  such  engine,  and  also  the  neglect  to  have  the  headlight  on 
the  engine  kept  burning  at  that  time,   whereby,  it  being  a 
dark  and  windy  night,  the  plaintiff  came  in  collision  with  said 
engine,  and  was  instantly  killed,   to  the  plaintifi*s  damage* 
$i,9S0.     The  defendant  denied  all  these  allegations  of  fact, 
and  also  alleged  that  the  death  of  the  plaintiff,  if  he  was  killed 
by  the  railway  train,  was  not  owing  to  any  fault  or  negligence 
of  the  defendant,  but  was  due  to  the  fault  and  negligence  of 
plaintiff's  intestate;  that  the  intestate  was  guilty  of  contribu-- 
tory  negligence,  without  which  he  would  not  have  been  killed  ; 
that  the  accident  was  the  result  of  intestate's    gross  negli- 
gence.    Testimony  was  offered  by  both  sides.     Judge  Watts 
charged  the  jury.     Verdict  was  for  defendant.     After  judg- 
ment, plaintiff  appealed  on  the  following  grounds: 

**  First.  For  that  it  is  respectfully  submitted  his  honor  the- 
circuit  judge  erred  at  the  trial  in  this:  Plaintiff  requested 
his  honor  to  instruct  the  jury  as  follows:  'It  is  negligence 
per  se  (of  itself)  for  a  railroad  to  fail  to  give  the  signals  at 
crossings,  as  required  by  statute;'  and  he  erred  when  he  mod- 
ified said  request  as  follows:  4  charge  you  that,  but  don't 
charge  you  that  in  that  language.  I  charge  you,  as  a  nriatter 
of  law,  that,  wherever  the  railroad  fails  to  give  those  signals, 
at  crossings  as  required  by  statute,  it  violates  the  statute  law 
of  the  state;  and  if  a  man  is  killed  by  any  failure  on  their 
part  to  comply  with  the  statute  law  of  the  state,  and  it  is 
their  carelessness  and  negligence  that  causes  the  death,  and 
the  party  who  is  killed  does  not  contribute  towards  his  own 
injury,  then  the  plaintiff  would  be  entitled  to  recover  under 
such  circumstances. '     The  error  herein  being  that  the  failure 
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to  give  the  signals  is  negligence  per  se,  and  it  was  error  not 
to  so  charge.  The  plaintiff  could  recover  unless  Mercer  was 
guilty  of  gross  and  willful  negligence,  and  it  was  error  to 
otherwise  instruct  the  jury. 

•'Second.  That  he  erred  when  he  did  not  charge  plaintiff's 
sixth  request,  without  qualification,  which  was  as  follows: 
*If  the  jury  believes  from  the  testimony  that  the  signals  were 
not  given  as  required  by  statute,  and  that  Mercer  was  killed 
upon  the  crossing,  then  they  must  find  for  the  plaintiff,  Mrs. 
Mercer,  the  mother,  unless  it  is  shown  by  the  testimony  that  Jim 
Mercer  at  the  time  of  the  killing  was  guilty  of  gross  or  willful 
negligence;'  and  he  erred  when  he  qualified  said  request  as 
follows:  'I  charge  you  that  she  would  be  entitled  to  recover 
unless  you  are  satisfied  that  he  by  his  own  carelessness  and 
negligence  contributed  to  his  own  injury,  and  that  was  the 
direct  and  proximate  cause  of  the  injury.' 

"Third.  That  he  erred  when  he  charged  the  jury,  *Or,  if 
the  railroad  was  careless  and  negligent,  and  if  the  party 
killed  was  also  careless  and  negligent,  and  if  the  admixture 
of  the  carelessness  of  the  two  brought  about  the  injury,  then 
the  railroad  is  not  liable;'  whereas,  it  is  submitted,  as4t  was 
alleged  that  Mercer  was  killed  at  a  public  crossing  on  a  dark 
night,  and  that  no  signals  were  given,  or  headlight  upon  the 
engine  burning,  that,  if  these  allegations  were  established  as 
true  (and  this  was  a  question  for  the  jury),  then  plaintiff  must 
recover,  unless  the  deceased  was  guilty  of  gross  and  willful 
negligence,  and  that  such  gross  and  willful  negligence  was  the 
proximate  cause  of  the  injury. 

''Fourth.  That  he  erred  when  he  charged  the  jury:  'Or, 
if  the  railroad  was  careless  and  negligent,  and  he  was  care- 
less and  negligent,  and  the  carelessness  and  negligence  of  the 
two  was  the  proximate  or  near  cause  of  his  injury,  your  ver- 
dict should  be  for  the  railroad;'  whereas,  it  is  submitted, 
he  should  have  charged  the  jury  that  whoever's  negligence 
— that  of  the  deceased  or  defendant — was  the  proximate 
cause  of  the  injury,  against  that  one  the  verdict  should  have 
been   rendered. 

"Fifth.  That  he  erred  when  he  charged  defendant's  sixth 
request:  'If  the  jury  find  that  the  place  in  question  was  a 
public  road  crossing  or  traveled  place,  within  the  meaning  of 
the  statute,  they  must  still  find  for  the  defendant,  if  they 
are  satisfied  that  James  Mercer  was  guilty  of  gross  negligence^ 
and  such  negligence  as  contributed  to  his  injury;'  whereas, 
it  is  submitted  that  if  Mercer  was  killed  at  a  crossing  by 
defendant,  and  no  signals  were  given,  that  the  verdict  must 
be  for  the  plaintiff,  unless  Mercer  was  guilty  of  gross  or  willful 
negligence,  and  this  negligence  was  the  proximate  cause  of 
the  injury,  and  it  was  error  to  say  to  the  jury,  'guilty  of  gross 
negligence,  and  such  negligence  as  contributed  to  the 
injury. 

"Seventh.  That  he  erred  when  he  did  not  instruct  the  jury 

8  R  R  R-45 
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plainly  that  if  Mercer  was  killed  upon  a  public  crossing  on 
defendant's  track  by  one  of  its  engines,  and  the  testimony 
showed  that  the  defendant  did  not  give  the  signals  as  required 
by  statute  (which  was  negligence*  per  se),  and  did  not  exercise 
due  care,  then  plaintiff  was  entitled  to  recover,  unless  Mercer 
was  guilty  of  groFS  or  willful  negligence,  and  this  was  the 
proximate  cause  of  the  injury. 

''Eighth.  That  he  erred  when  he  instructed  the  jury,  at 
request  of  defendant  in  sixteenth  request,  as  follows:  'And 
if  the  intoxication  actually  contributed  to  the  injury,  the 
plaintiff  cannot  recover;  the  principle  being  that  a  person 
cannot  voluntarily  incapacitate  himself  from  the  ability  to 
exercise  ordinary  care,  and  then  recover  for  an  injury  to  which 
a  want  of  ordinary  care  on  his  part,  while  so  intoxicated, 
proximately  contributes.'  If  Mercer  was  killed  at  a  public 
crossing,  no  signals  being  given,  he  must  be  guilty  of  gross 
and  willful  negligence,  to  defeat  the  action,  and  not  'want  of 
ordinary  care.'" 

We  will  now  briefly  pass  upon  these  exceptions.  We  will 
first  observe  that  the  sixth  is  conspicuously  absent  from  the 
"case"  for  appeal.  Before  taking  up  the  other  exceptions, 
it  may  be  said:  "Instructions  to  a  jury  must  be  based  upon 
and  be  applicable  to  the  pleadings  and  evidence.**  (Italics 
ours.)  II  Ency.  Pleading  &  Practice,  pp.  158,  159.  In  the 
"case"  there  is  not  a  particle  of  testimony  printed.  How 
can  we  tell  whether  the  charge  of  the  trial  jadge  is  respon- 
sive to  the  pleadings  and  evidence,  when  the  latter  is  not 
printed  in  the  "case."  We  might,  and  possibly  should, 
decline  to  go  further,  but,  under  the  circumstances,  will  not 
apply  so  stern  a  rule. 

I.  Sections  2132  and  2139  of  the  Civil  Code  of  South  Caro- 
lina, relating  as  they  do  to  the  equipment  of  railway  engines 
with  bell  and  whistle  and  headlight,  and  the  duty  of  the  one 
in  charge  of  the  engine  to  ring  the  bell  or  blow  the  whistle 
within  500  yards  of  a  crossing  of  a  highway,  street,  or  traveled 
place,  as  does  section  2132,  and  also  that  any  collision  by  a 
person  or  property  with  such  engine  of  the  railway  on  a  cross- 
ing by  it  over  a  highway,  street,  or  traveled  place,  in  the  ab- 
sence of  the  foregoing  signals  by  the  railway  company,  in  the 
absence  of  proof  that  such  failure  of  the  railway  company  did 
not  contribute  to  the  injury,  the  railway  shall  be  liable  for  all 
damages  by  the  collision,  unless  it  is  shown  that,  in  addition 
to  a  mere  want  of  ordinary  care,  the  person  injured  was  at 
the  time  of  the  collision  guilty  of  gross  or  willful  negligence, 
or  was  acting  in  violation  of  law,  and  that  such  gross  or  will- 
ful negligence  or  unlawful  act  contributed  to  the  injury,  as 
provided  in  section  2139,  have  so  often  been  before  this  court 
that  it  is  hardly  necessary  to  do  more  than  to  merely  cite 
the  numbers  of  such  sections  when  injuries  at  railroad  crossings 
of  a  highway,  street,  or  traveled  place  are  for  consideration. 
When  the  circuit  judge  considered  in  his  charge  the  fourth 
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request  of  plaintiff,  he  did  not  refuse  to  so  charge.  He  used 
this  language :  '4  charge  you  that,  but  I  don't  charge  you 
that  in  that  language."  He  went  on,  and,  in  a  common- 
sense  way,  without  quoting  any  Latin,  explained  to  the  jury 
what  was  meant  by  the  request.  His  work  was  admirably 
done.  There  was  no  ambiguity  in  his  language.  No  one 
could  fail  to  understand  what  his  language  meant.  This 
exception  is  overruled. 

2.  We  overrule  the  second  exception.  There  was  no  mis- 
take of  the  judge,  as  shown  by  the  exception  itself.  The 
circuit  judge,  in  his  charge,  had  to  repeat  the  matter  here 
involved  several  times,  and  in  no  instance  did  his  language 
fail  to  convey  the  proper  idea  of  what  was  meant  by  those 
statutory  provisions.  If  he  erred  at  all  at  this  point,  it  was 
in  favor  of  the  plaintiff. 

3.  The  circuit  judge  was  endeavoring  to  impress  upon  the 
minds  of  the  jurors  the  effect,  in  law,  produced  when  the 
plaintiff  and  defendant  concur  in  contributing  to  the  disaster 
to  plaintiff's  intestate — trying  to  show  to  the  jury  that  if  the 
railway  did  not  ring  the  bell  or  blow  the  whistle  in  500  yards 
of  the  crossing  in  question,  and  yet  the  plaintiff,  in  addition 
to  the  want  of  ordinary  care,  by  being  guilty  of  gross  or  will- 
ful negligence,  contributed  to  his  injury,  then,  in  law,  the 
verdict  should  be  for  the  defendant.  We  see  no  error  here. 
It  is  a  compliance  with  the  statute  itself.  This  exception 
must  be  overruled. 

4.  This  exception  is  controlled  by  our  preceding  holdings, 
and  is  therefore  overruled. 

5.  The  language  of  the  statute  in  question  was  embodied 
in  his  own  language  by  the  trial  judge.  This  exception  is 
overruled. 

6.  We  find  that  the  trial  judge  in  his  charge  to  the  jury 
was  very  careful  to  convey  to,  and  very  successful  in  convey- 
ing to,  the  jury  the  meaning  of  our  statute  regulating  such 
cases  as  the  present.     This  ground  of  appeal  is  overruled. 

8.  We  find  that  the  language  of  the  charge  as  here  com- 
plained of  was  in  accordance  with  law.  This  exception  is 
overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

GARY,  A.  J.,  concurs  in  the  result,  as  neither  the  testi- 
mony, nor  a  statement  thereof,  is  set  out  in  the  record. 

JONES,  J.  (dissenting).  The  main  question  in  the  appeal 
is  whether  the  circuit  court  erred  in  instructing  the  jury  as 
to  the  rule  of  contributory  negligence,  as  applicable  under 
section  2139.  Civ.  Code  1902.  That  section  provides:  "If  a 
person  is  injured  in  his  person  or  property  by  collision  with 
the  engine  or  cars  of  a  railroad  corporation  at  a  crossing, 
and  it  appears  that  the  corporation  neglected  to  give  the  sig- 
nals required  by  this  chapter,  and  that  such  neglect  contrib- 
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uted  to  the  injury,  the  corporation  shall  be  liable  for  all 
damages  caused  by  the  collision  or  to  a  fine  recoverable  by 
indictment,  as  provided  in  the  preceding  section,  unless  it  is 
shown  that,  in  addition  to  a  mere  want  of  ordinary  care,  the 
person  injured,  or  the  person  having  charge  of  his  person  or 
property,  was,  at  the  time  of  the  collision,  guilty  of  gross  or 
willful  negligence,  or  was  acting  in  violation  of  the  law,  and 
that  such  gross  or  willful  negligence  or  unlawful  act  contrib- 
uted to  the  injury.*' 

Beginning  at  folio  23  of  the ''case,''  the  judge  charged:  ''If 
you  are  satisfied  by  the  preponderance  or  weight  of  the  testi- 
mony that  Mercer  was  killed,  and  he  was  killed  at 
a  traveled  place,  and  he  was  killed  by  the  careless- 
ness and  negligence  of  the  railroad  company,  and  he 
did  not  by  his  own  act  contribute  to  his  injury,  then 
your  verdict  should  be  for  the  plaintiff  for  such  damages 
as  you  think  she  has  sustained  under  the  testimony  in  the 
case — and  that  is  for  you — proportioned  to  the  injury  sus- 
tained. Now,  the  law  is  this:  If  any  one  is  killed  by  a  rail- 
road company,  and  he  by  his  own  carelessness  and  negligence 
contributes  to  the  killing,  if  he  was  careless  and  negligent 
himself,  and  by  his  carelessness  and  negligence  contributed 
to  his  death,  then  the  railroad  is  not  liable.  Or  if  the  rail- 
road was  careless  and  negligent,  and  if  the  party  killed  was 
also  careless  and  negligent,  and  if  the  admixture  of  the  care- 
lessness of  the  two  brought  about  the  injury,  then  the  railroad 
is  not  liable.  But  wherever  a  party  is  killed  through  the 
carelessness  and  negligence  of  the  railroad,  and  he  did  not  by 
his  own  act  contribute  to  the  injury,  the  railroad   is  liable." 

Again,  beginning  at  folio  32.  the  judge  charged:  "If  he 
was  killed  through  any  negligence  and  carelessness  of  the 
railroad,  if  there  was  any  absence  of  due  care  and  precaution 
on  their  part,  and  he  did  aot  by  his  own  act  contribute  to  his 
own  injury,  the  plaintiff  is  entitled  to  recover  her  damages,  not 
exceeding  the  amount  sued  for,  $1,950,  as,  in  your  opinion, 
is  proportioned  to  the  injury  sustained  by  her.  If,  on  the 
contrary,  the  railroad  was  negligent,  and  killed  him,  and 
he  was  careless  and  negligent  on  his  part,  and  failed  to 
observe  due  precaution  and  didn't  do  what  a  man  under  sim- 
ilar circumstances  should  have  done — a  man  of  ordinary 
reason  and  prudence  should  have  done — or  if  he  failed  to  do 
what  a  man  under  similar  circumstances  should  have  done, 
and  he  was  a  man  of  ordinary  reason,  and  he  by  his  own  act 
contributed  towards  his  injury,  your  verdict  should  be  for  the 
railroad;  or  if  the  railroad  was  careless  and  negligent,  and 
he  was  careless  and  negligent,  and  the  carelessness  and  negli- 
gence of  the  two  was  the  proximate  or  near  cause  of  his 
injury,  your  verdict  should  be  for  the  railroad.  But  if  he 
was  killed  through  the  carelessness  and  negligence  of  the 
railroad,  and  he  was  not  careless  and  negligent  himself,  then 
your  verdict  should  be  for  the  plaintiff  for  the  amount,  under 
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the  testimony,   which  you  think  proportioned  to  the  injury 
sustained  by  her." 

The  foregoing  fairly  represents  the  main  charge  of  the  trial 
judge  upon  the  point  under  consideration,  and  it  is  manifest 
therefrom  that  the  jury  were  not  instructed  in  accordance 
with  the  statute  quoted,  for,  under  these  instructions,  any 
ordinary  negligence  of  plaintiff's  intestate,  which  proximately 
<:ontributed  to  his  death,  would  defeat  recovery,  whereas, 
under  the  statute,  such  recovery  would  not  be  defeated  by  the 
•contributory  negligence  of  plaintiff's  intestate,  unless  at  the 
time  of  the  collision  he  was  guilty  of  gross  or  willful  negli- 
gence, or  conduct  in  violation  of  law,  which  proximately  con- 
tributed to  the  injury.  Bowen  v.  Ry.  Co.,  58  S.  C.  230,  36 
S.  E.  590.  This  error  was  further  emphasized  in  responding 
to  plaintiff's  sixth  request  to  charge,  as  follows:  '^  '(6)  If  the 
jury  believe  from  the  testimony  that  the  signals  were  not 
•given  as  required  by  statute,  and  that  Mercer  was  killed  upon 
the  crossing,  then  they  must  find  for  the  plaintiff,  Mrs.  Mer- 
•cer,  the  mother,  unless  it  is  shown  by  the  testimony  that  Jim 
Mercer  at  the  time  of  the  killing  was  guilty  of  gross  or  willful 
negligence. '  I  charge  you  that  she  would  be  entitled  to 
recover,  unless  you  are  satisfied  that  he  by  his  own  careless- 
ness or  negligence  contributed  to  his  own  injury,  and  that 
was  the  direct  and  proximate  cause  of  his  injury."  There 
is  nothing  in  the  whole  charge  which  in  any  way  attempted 
to  instruct  the  jury  as  to  this  requirement  of  the  statute, 
unless  it  be  found  in  charging  defendant's  sixth  request,  as 
follows:  ''*(6)  If  the  jury  find  that  the  place  in  question 
was  a  public  road  crossing  or  traveled  place,  within  the  mean- 
ing of  the  statute,  and  that  the  defendant  did  not  ring  its  bell 
or  blow  its  whistle  as  required  by  statute,  they  must  still  find 
ior  the  defendant,  if  they  are  satisfied  that  James  Mercer  was 
guilty  of  gross  negligence,  and  such  neglig]ence  as  contributed 
to  his  injury.'  I  charge  you  that. "  This  isolated  sentence 
•ought  not  to  be  construed  as  removing  the  error  pointed  out. 
The  proper  construction  of  the  whole  charge,  giving  this  last 
portion  all  the  force  it  deserves,  is  that  the  plaintiff  was  not 
entitled  to  recover  (i)  if  her  intestate  was  guilty  of  ordinary 
negligence,  proximately  contributing  to  the  injury;  (2)  if 
her  intestate  was  guilty  of  gross  negligence,  prox- 
imately contributing  to  the  injury.  After  the  said 
•charge  of  the  defendant's  sixth  request,  the  court  again 
impressed  the  jury  in  these  words:  *'I  charge  you,  gentlemen, 
as  I  have  before  charged  you,  that  if  the  railroad  was  guilty 
•of  carelessness  and  negligence  in  killing  Mercer,  if  they  did 
kill  him,  and  there  was  no  negligence  or  carelessness  on  the 
part  of  Mercer,  then  your  verdict  should  be  for  the  plaintiff. 
If  Mercer  by  his  own  carelessness  and  negligence  contributed 
to  his  injury,  then  he  cannot  recover.  Or  if  the  railroad  was 
careless  and  negligent,  and  the  admixture  of  the  carelessness 
-of  the  two  was  the  cause  of  Mercer's  injury,  if  he  was  injured^ 
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your  verdict  should  be  for  the  railroad."  It  seems  very  clear 
to  me  that  the  jury  could  not  but  be  impressed  with  the  idea 
that  ordinary  negligence  on  the  part  of  the  plaintiff's  intestate 
would  defeat  recovery  if  such  negligence  contributed  proxi- 
mately to  the  injury — a  view  in  conflict  with  the  provisions 
of  the  statute.  The  second,  third,  and  seventh  exceptions, 
raising  this  question,  ought  to  be  sustained,  and  the  judgment 
of  the  circuit  court  ought  to  be  reversed  for  such  error. 

The  fact  that  the  ''case''  does  not  state  the  testimony 
seems  to  me  to  be  immaterial  on  this  question.  The  ''case** 
shows  what  were  the  issues  under  the  pleadings,  and  the 
charge  was  applicable  to  such  issues.  Under  such  circum- 
stances, a  presumption  arises  that  there  was  some  testimony 
upon  the  issues  which  were  submitted  to  the  jury.  This  is 
not  a  case  in  which  we  are  called  upon  to  review  findings  of 
fact,  and  therefore  the  cases  cited  by  respondent's  counsel  do 
not  apply.  The  question  of  law  raised  is  sufficiently  pre- 
sented by  the  pleadings,  charge  in  submission  of  issues  to  the 
jury,  and  the  exceptions  thereto. 


Butts  v,  Atlantic  &  N.  C.  R.  Co. 

{Supretpie  Court  of  North  Carolina,  Sept.  2g,  1903.) 

[45  S.  E.  Rep.  472.] 
Nonguit. 

Where  the  evidence  is  conflicting,  but,  construed  moat  favorably  to 
plaintiflF,  aflForda  more  than  a  acintilla  of  proof  tending  to  eatabliah  hia 
case,  a  nonsuit  is  properly  refused. 

Accident  at  Crossing— Failure  to  Signal.* 

A  locomotive  eng'ineer's  failure  to  ring^  the  l>ell  or  sound  the  whistle 
on  approaching^  a  public  hig-hway  crossing^  ia  evidence  of  nefirligence* 

Same— Proximate  Cause — Instructions. 

On  an  iaaue  whether  defendant  neg^lig^ently  ran  ita  eng-ine  ag-ainat 
plaintiff  and  injured  him,  an  instruction  ia  erroneoua  which  makes  the 
defendant'a  liability  depend  on  ita  negligence,  without  regard  to 
whether  auch  negligence  waa  the  proximate  cause  of  the  injury. 

Appeal  from  Superior  Court,  Craven  County;  Ferguson, 
Judge. 

Action  by  Z.  V.  Butts  against  the  Atlantic  &  North  Carolina 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend-- 
ant  appeals.     Reversed. 

W.  C.  Munroe  and  Simmons  &  Ward,  for  appellant. 
L.  J.  Moore  and  D.  L.  Ward,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff,  who  was  struck  by 

*Aa  to  whether  it  ia  negligence  per  ae  to  fail  to  give  croaaing  aignala,. 
aee  foot-note  appended  to  Ortolano  v,  Morgan'a  L.  &  T.  R.  &  S.  S.  Co. 
(La.),  7R.  R.  R.  103,  30  Am.  &  Eng.  R.  Caa.,  N.  S.,  103;  Bowen  v. 
Southern  Ry.  Co.  (S.  Car.),  18  Am.  &  Eng.  R.  Caa.,  N.  S.,  331 ;  note,  S 
Am.  Sl  Eng.  R.  Caa.,  N.  S.,  430. 
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a  train  operated  by  the  defendant,  and  thrown  from  his  wagon. 
There  was  testimony  tending  to  prove  that  the  plaintiff  was 
traveling  along  a  public  highway  within  the  corporate  limits 
of  the  city  of  New  Berne  where  the  highway  crossed  the  track 
at  an  acute  angle,  both  the  plaintifi  and  the  train  going  in 
the  same  relative  direction ;  that  no  signal  for  the  crossing 
was  given  either  by  bell  or  whistle;  that  the  plaintiff  stopp^, 
looked,  and  listened,  and  heard  nothing.  In  view  of  this  evi- 
dence, both  the  defendant's  motions  to  nonsuit  were  properly 
refused,  as  were  also  the  prayers  for  the  direction  of  the 
verdict.  There  was  conflicting  evidence,  but  any  such  conflict 
must  be  reconciled  or  determined  by  the  jury  alone,  the  con- 
stitutional triers  of  fact.  All  that  this  court  can  say  is  that, 
taking  the  evidence  of  the  plaintiff  as  true,  and  construing  all 
the  evidence  in  the  light  most  favorable  to  the  plaintiff,  there 
was  more  than  a  scintilla  of  evidence  tending  to  prove  his 
contention.  Printing  Co.  v.  Raleigh,  126  N.  C.  516,  36  S.  E. 
33;  Mfg.  Co.  V.  Railroad,  128  N.  C.  280,  38  S.  E.  894,  83 
Am.  St.  Rep.  675;  Boggan  v.  R.  Co.,  129  N.  C.  154,  39  S. 
£.  808,  55  L.  R.  A.  418;  Gordon  v.  Railroad,  132  N.  C.  565,  44 
S.  E.  25. 

It  is  well  settled  by  the  repeated  adjudications  of  this  court 
that  the  ''failure  of  an  engineer  in  charge  of  a  locomotive  to 
ring  the  bell  or  sound  the  whistle  on  approaching  the  cross- 
ing of  a  public  highway,  or  a  point  where  the  public  have 
been  habitually  permitted  to  cross,*' is  at  least  evidence  of 
negligence.  Hinkle  v.  R.  Co.,  109  N.  C.  472,  13  S.  E.  884, 
26  Am.  St.  Rep.  581;  Russell  v.  R.  Co.,  118  N.  C.  1098,  24  S. 
E.  512;  Fulp  V.  R.  Co.,  120  N.  C.  525,  27  S.  E.  74;  Norton 
v.  Railroad,  122  N*  C.  910,  29  S.  E.  886;  Powell  v.  Railroad, 
125  N.  C.  370,  374,  34  S.  E.  530;  Edwards  v.  Railroad,  132 
N.  C.  99,  43  S.  E.  58s.  The  engineer  is  not  obliged  to  do 
both,  but  must  do  one  or  the  other,  as  circumstances  may  re- 
quire. For  instance,  in  going  through  a  city  at  a  slow  rate 
of  speed,  it  would  be  sufficient  to  ring  the  bell,  especially  if 
blowing  the  whistle  were  forbidden  by  ordinance.  On  the 
contrary,  in  running  through  the  country  at  a  high  rate  of 
speed,  where  the  ringing  of  the  bell  could  not  be  heard  at  a 
sufficient  distance  to  be  of  any  practical  benefit,  ordinary  pru- 
dence would  seem  to  require  the  whistle  to  be  blown.  The 
object  of  the  law  is  not  to  impose  unnecessary  burdens  upon 
the  engineer,  but  simply  to  require  such  notice  of  the  ap- 
proaching train  as  will  enable  travelers  upon  the  public 
highway  to  cross  the  track  in  reasonable  safety — certainly 
without  unnecessary  danger. 

In  Edwards  v.  Railroad,  129  N.  C.  78,  39  S.  E.  730,  this 
court  has  said:  ''We  think  that  the  testimony  of  a  witness 
that  he  did  not  hear  either  the  whistle  or  the  bell,  although 
in  a  position  where  he  might  reasonably  have  heard 
either,  is  sufficient  evidence  for  the  consideration  of  the  jury. 
It  tends  to  prove  that  neither  the  whistle  nor  the  bell  was 
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sounded;  but  whether  it  does  prove  it  is  for  them  alone  to 
decide."  In  the  present  instance  the  jury  might  well  have 
inferred  that  a  warning,  intended  exclusively  for  those  cross- 
ing the  track,  would,  if  given,  have  been  heard  by  one  listen- 
ing for  it  at  the  crossing.  When  the  law  requires  a  party  to 
prove  a  negative,  it  must  of  necessity  permit  him  to  prove 
it  by  negative  testimony. 

His  honor  charged  the  jury,  among  other  things,  as  follows: 
''If  you  find  that  the  defendant  sounded  the  whistle  and  had 
the  bell  rung,  and  had  the  headlight  lighted  up,  all 
for  a  reasonable  distance  before  reaching  the  crossing, 
you  should  answer  the  first  issue  *No.*  (But  the  evi- 
dence shows  thtit  the  plaintiff  was  injured  in  a  collision 
with  the  defendant's  locomotive,  and  if  you  find  that  the 
defendant  did  not  give  the  signals,  or  any  of  them,  you  should 
answer  the  first  issue 'Yes.*)**  The  defendant  excepted  to 
so  much  of  the  above  charge  as  is  inclosed  in  parentheses. 
We  think  this  exception  should  be  sustained,  inasmuch  as  his 
honor  made  the  liability  of  the  defendant  to  depend  entirely 
upon  its  negligence,  regardless  of  the  fact  whether  such  negli- 
gence was  the  proximate  cause  of  the  injury.  In  the  case  at 
bar  the  first  issue  was  as  follows:  "Did  the  defendant  negli- 
gently and  carelessly  run  its  engine  against  plaintiff  and  in- 
jure him  as  alleged  in  the  complaint.^'*  This  question  has 
been  directly  decided  in  Edwards  v.  Railroad,  129  N.  C.  79, 
39  S.  E.  730,  where  this  court  says,  on  page  81,  129  N.  C, 
and  page  731,  39  S.  E. :  "His  honor  had  previously  charged 
as  follows:  'If  the  jury  find  that  the  defendant's  train 
approached  the  crossing  in  question  without  sounding 
the  whistle  and  without  ringing  the  bell,  and  struck  and 
killed  the  plaintiff's  intestate,  then  the  jury  are  instructed 
that  the  defendant  was  guilty  of  negligence,  and  you  will 
answer  the  first  issue  "  Yes.  '* '  This  instruction  was  erroneous, 
because,  the  killing  being  admitted,  it  made  the  answer  to 
the  first  issue  depend  entirely  upon  the  failure  to  sound  the 
whistle  or  ring  the  bell.  If  the  issue  had  been  simply  as  to 
the  negligence  of  the  defendant,  this  instruction  would  have 
been  correct,  but  such  was  not  the  issue.  It  was  as  follows: 
'Was  the  plaintiff's  intestate  killed  by  the  negligence  of 
the  defendant.^'  This  issue  involved  two  propositions: 
First,  the  existence  of  such  negligence;  and,  secondly,  its 
relation  to  the  injury.  The  negligence  of  the  defendant,  no 
matter  how  great,  would  not  of  itself  have  rendered  it  liable 
in  damages  unless  it  had  contributed  to  the  death  of  the 
plaintiff's  intestate;  while,  on  the  other  hand,  the  mere  kill- 
ing would  not  have  been  actionable  unless  caused  by  some  un- 
lawful act  or  the  negligence  or  willful  omission  of  some  legal 
duty  on  the  part  of  the  defendant."  See,  also,  Curtis  v.  Rail- 
road, 130  N.  C.  437,  41  S.  E.    929. 

For  this  error  in  the  charge  there  must  be  a  new  trial. 
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[73  8.  W.  Rep.  1122.] 

Appeal— Review — New  Trial. 

The  Court  of  Appeals  is  slow  to  disturb  the  action  of  the  circuit  court 
in  granting^  or  refusing*  new  trials  where  the  grounds  are  in  the  discre- 
tion of  the  court ;  especially  so  where  it  grants  a  new  trial. 

Street  Railways— Injury  to  Trespasser— Lookouts— Degree  of  Care.* 

If  an  injury  to  a  trespasser  was  caused  by  the  negligence  of  the 
motorman  in  failing  to  exercise  ordinary  care  to  know  of  his  presence 
on  the  track  and  of  his  danger,  the  company  was  liable,  unless  the 
motorman  did  not  discover  his  presence  in  time  to  have  avoided  injur- 
ing him,  and  he,  by  his  own  negligence,  so  contributed  to  cause  his  in- 
jury that,  but  for  such  negligence,  it  would  not  have  happened. 

Same— Same— Discovery  of  Peril. 

If  the  motorman  discovered  plaintiff's  danger  in  time  to  have  pre- 
vented the  injury,  but  failed  to  exercise  such  care  as  was  necessary  and 
at  his  command,  the  company  was  liable  without  regard  to  his  contrib- 
utory negligence. 

Appeal  from  Circuit  Court,  McCracken  County. 

"Not  to  be  officially  reported." 

Action  for  personal  injuries  by  William  Floyd  against  the 
Paducah  Railway  &  Light  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

L.  K.  Taylor,   for  appellant. 
Reed  &  Berry,  for  appellee. 

O'REAR,  J.  This  is  the  second  appeal  of  this  case.  The 
first  opinion  states  the  facts,  showing  the  nature  of  the  injury 
to  appellant  and  its  cause.  64  S.  W.  6s 3-  On  the  return  of 
the  case  a  retrial  was  had,  where  substantially  the  same  facts 
appeared  as  were  shown  in  the  opinion  alluded  to,  except 
that  the  witness  Martin  Rudolph  did  not  testify  at  that  trial. 
The  jury  returned  a  verdict  in  favor  of  appellant  for  $1,000. 
This  was  set  aside  by  the  court,  and  a  new  trial  granted, 
upon  application  of  appellee,  upon  numerous  grounds  filed; 
among  others,  that  the  verdict  was  not  sustained  by  the  evi- 
dence, and  that  it  was  contrary  to  the  weight  of  the  evidence. 
At  a  later  term  another  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  appellee.  Appellant  asks  a  reversal  of  this 
last-named  judgment,  and  that  the  circuit  court  be  directed 
to  enter  a  judgment  upon   the  second  verdict. 

This  court  is  slow  to  disturb  the  action  of  the  circuit  court 
in  granting  or  refusing  new  trials,  where  the  grounds  are  in 
discretion  of  the  court.  This  is  especially  so  where  the  cir- 
cuit court  grants  a  new  trial,  as  it  retains  control  of  the  case, 
and  presumably  the  truth  will  avail  the  party  complaining 
on  a  subsequent  trial.     This  court  will  not  reverse  for  grant- 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  persons,  animals,  or  vehicles,  see  Ackerman  v.  Union 
Traction  Co. ,  ante,  p.  485,  and  foot-note. 
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ing  a  new  trial,  although  it  would  have  affirmed  the  judgment 
if  the  circuit  court  had  refused  a  new  trial.  We  are  of  opin- 
ion, however,  that  the  rulings  of  the  circuit  court  in  instruct- 
ing the  jury  were  erroneous  in  several  particulars.  It  will 
be  remembered  that  appellant,  who  was  deaf,  was  a  tres- 
passer upon  appellee's  right  of  way,  walking  on  its  track, 
going  in  the  same  direction  as  was  the  car  that  struck  and 
injured  him.  He  failed  to  look  back,  and  was,  therefore, 
unaware  of  the  approach  of  tbe  car,  and,  being  deaf,  did 
not  hear  the  gong  and  whistle  of  the  motorman.  The  evi- 
dence is  pretty  clear  that  the  motorman  saw  appellant  for  a 
distance  of  from  7S  to  150  feet  before  striking  him.  The  car 
was  traveling  about  6  or  7  miles  an  hour.  The  repeated 
warnings  not  having  attracted  the  attention  of  appellant,  that 
fact  was  sufficient,  it  seems,  to  have  called  the  attention  of 
the  motorman  to  appellant's  danger,  and  to  the  fact  that 
the  car  should  be  stopped,  if  necessary,  to  prevent  its  strik- 
ing him.  Instead  of  doing  this,  he  continued  with  but 
slightly  abated  speed,  until  within  10  or  12  feet  of  appellant, 
when  it  was  too  late  to  check  the  momentum  of  the  car  suffi- 
cient to  keep  it  from  knocking  appellant  down  and  injuring 
him.  Upon  this  state  of  case  the  court  instructed  the  jury 
that  appellant  was  a  trespasser  on  appellee's  track,  and  that 
appellee  was  required  to  exercise  "only  ordinary  care  to  avoid 
injury"  to  appellant,  but  that,  as  to  appellant,  it  was  'Hhe 
undoubted  duty  of  plaintiff  to  have  used  all  the  care  and 
means  reasonably  in  his  power  to  have  avoided  any  injury 
from  the  street  car,  knowing  his  own  infirmities  of  speech  and 
hearing."  In  addition,  the  court  seems  to  have  made  it  im- 
possible for  plaintiff  to  have  recovered  because  of  the  form 
of  his  instructions  on  the  subject  of  appellant's  contributory 
negligence,  because  the  court  instructed  the  jury  that  they 
should  not  find  for  appellant  in  any  event,  however  negli- 
gent appellee  may  have  been,  if  they  should  believe  from  the 
evidence  that  appellant  was  guilty  of  negligence  on  his  part 
which  contributed  to  the  cause  of  the  injury,  and  that,  but 
for  his  own  negligence,  he  would  not  have  been  injured. 
The  court  then  told  the  jury  that  appellant's  walking  upon 
the  track  without  looking  back  was  such  contributory  negli- 
gence. 

We  are  of  opinion  that  the  instructions  were  objectionable, 
both  in  form  and  substance.  Without  quoting  them  at  length, 
or  pointing  out  the  defects  in  other  particulars,  we  will  say 
that  the  court  should  have  said  to  the  jurythat  if  they  be- 
lieved, from  the  evidence,  that  plaintiff's  injury  was  caused 
by  the  negligence  of  defendant's  motorman  in  the  operation 
of  his  car  by  the  failure  of  such  motorman  to  exercise  or- 
dinary care  to  know  of  appellant's  presence  on  the  track 
and  of  his  danger,  then  they  should  find  for  the  plaintiff,  un- 
less they  should  believe  that  the  motorman  did  not  discover 
appellant's  presence  in  time  to  have  avoided  injuring  him» 
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and  that  plaintifi,  by  his  own  negligence,  so  contributed  to 
cause  his  injury  as  that,  but  for  his  own  negligence,  it  would 
not  have  happened.  But,  if  the  jury  should  believe  from 
the  evidence  that  the  motorman  did  discover  plaintiff's 
danger  in  time  to  have  prevented  the  injury  to  him,  but  failed 
to  exercise  such  care  as  was  necessary  and  was  at  his  com- 
mand to  have  prevented  the  injury,  then  the  jury  should  find 
for  the  plaintiff,  without  regard  to  plaintiff's  contributory  neg- 
ligence. 

The  measure  of  damages  was  correctly  given.  The  defini- 
tion of  ordinary  care  was  correctly  given.  After  defining 
ordinary  care,  the  court  should  have  defined  negligence  as  be- 
ing the  absence  of  such  care. 

For  the  errors  indicated,  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  award  appellant  a  new 
trial  under  proceedings  not  inconsistent  herewith. 


SCHAFSTETTE   V.    ST.    LOUIS  &  M.  R.    R.    CO. 

{Supreme  Court  of  Missouri,  Division  No.  /,  April  /,  1903*) 

[74  8.  W.  Rep.  826.] 
Harmless  Error. 

.  In  an  action  against  a  street  railway  company,  for  injuries,  an  ez- 
motorman  was  asked,  as  an  expert,  in  what  distance  '*he''  could  have 
stopped  the  car,  to  which  he  answered  that  '*it  could  have  been 
stopped*'  within  a  given  distance  :  held,  that  the  error  in  the  question 
was  cured. 

Same. 

As  defendant's  witnesses  testified  that  the  car  could  have  been 
stopped  in  two-thirds  the  distance  estimated  by  plaintiff's  witness,  and 
that  it  was  actually  stopped  in  one-third  the  distance,  and  this  testi- 
mony and  other  evidence  adduced  fully  advised  the  jury  of  the  distance 
in  which  the  car  could  have  been  stopped  by  a  man  of  ordinary  strength 
and  skill,  the  error  in  the  question  was  harmless. 

Contributory  Negligence — Driving  on  Street  Car  Track. 

A  driver  is  not,  as  a  matter  of  law,  guUty  of  contributory  negligence 
in  turning  into  a  street  and  driving  along  a  street  car  track  when  he  no- 
tices a  car  coming  in  the  same  direction,  500  feet  away. 

Duty  of  Motorman  to  Avoid  Collision  with  Vehicle  on  Track.  *^ 

When  a  driver  turns  onto  a  street  car  track  500  feet  ahead  of  a  car, 
and  drives  in  the  same  direction  as  the  car  is  going,  and  the  view  of  the 
motorman  is  unobstructed,  it  is  the  motorman 's  duty  to  check  the  car  to 
avoid  an  accident,  and  if  a  collision  occurs  he  is  prima  facie  negligent. 

Instructions. 

Where  the  evidence  showed  that  defendant's  street  car  operator  could 
have  seen  plaintiflF  driving  on  or  close  to  the  track  for  a  distance  of  500 
feet  before  reaching  the  street  intersection  just  beyond  which  the  col- 
lision with  plaintiff's  wagon  occurred,  the  court  properly  refused  an 
abstractly  correct  instruction  that,  though  there  was  much  variance  in 
the  evidence  as  to  the  exact  distance  from  the  street  intersection  to 
the  place  of  the  accident,  plaintiff  was  conclusively  bound  by  his  state- 
ment that  it  was  only  a  few  feet,  as  the  operator  had  sufficient  time  to 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  preceding  case  and 
foot-note. 
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•top  the  car  and  avoid  the  accident,  even  if  it  did  occur  near  the  street 
intersection. 

Collision  between  Street  Car  and  Other  Vehicle — Evidence. 

An  allefiratton  that  a  street  car  collided  with  the  rear  end  of  a  wagon 
is  supported  by  evidence  that  the  car  collided  with  a  hind  wheel  of  the 
wagon. 

Same— Right  of  Way. 

While  a  street  car  is  enticed  to  the  right  of  way  on  its  own  tnu^, 
this  does  not  warrant  the  operator  of  the  car  in  running  into  a  vehicle 
that  happens  to  be  on  the  track,  or  excuse  his  failure  to  exercise  ordi- 
nary care  to  avoid  a  collision  with  such  vehicle. 

Same— Care  Required  of  Motorman— Instruction. 

Where  the  evidence  in  an  action  for  negligent  injuries  showed  that 
defendant's  motorman  had  a  clear  view  of  plaintiff  on  or  approaching 
defendant's  track  for  a  distance  of  500  feet  before  he  ran  into  plaintiff's 
wagon  from  the  rear,  the  court  properly  refused  to  instruct  the  jury  to 
find  for  defendant  if  its  motorman  could  not,  bjr  the  exercise  of  ordi- 
nary care,  have  discovered  that  plaintiff  was  dangerously  near  the  track 
in  time  to  have  avoided  the  accident. 

Same — Same — Same. 

The  instruction  was  properly  refused,  even  though  defendant's  show- 
ing was  that  plaintiff  ran  into  defendant's  car. 

Same — Contributory  Negligence — I  nstruction. 

Where  all  the  evidence  in  an  action  for  injuries  resulting  from  a  col- 
lision of  a  street  car  with  plaintiffs  wagon  showed  that  plaintiff  looked 
for  cars  before  driving  on  defendant's  track,  and  saw  the  car  500  feet 
away,  and  the  court  gave  instructions  fully  covering  the  law  as  to 
plaintiff's  contributory  negligence,  an  instruction  that  plaintiff  could 
not  recover  if  he  drove  onto  the  track  without  looking  was  properly 
refused. 

Same — Same — Same. 

A  requested  instruction,  in  an  action  for  negligent  injuries  against  a 
street  railroad,  that  defendant  was  entitled  to  a  verdict  if  the  accident 
was  due  to  the  negligence  of  both  parties,  was  fully  covered  by  an 
instruction  that  if  plaintiff  failed  to  exercise  ordinary  care  to  avoid  the 
accident  he  could  not  recover,  even  though  defendant  was  guilty  of 
negligence.  i 

Harmless  Error. 

Plaintiff's  petition  alleged  that  defendant's  car  negligently  ran  into 
the  rear  end  of  his  wagon,  and  the  instructions  to  the  jury  made  his 
rights  to  a  recovery  dependent  on  a  showing  that  the  collision  occurred 
in  that  manner,  and  that  it  was  due  to  defendant's  negligence  as 
charged.  Defendant  claimed  that  the  collision  was  caused  by  plaintiff 
driving  into  itb  car,  an^requested  an  instruction  that  it  was  entitled  to 
a  verdict  if  the  jury  found  in  accordance  therewith :  held^  that  the 
refusal  of  the  instruction  was  harmless  error,  as  it  only  stated  the  con- 
verse of  the  proposition  in  the  given  instructions. 

Appeal  from  St.  Louis  Circuit  Court ;  Walter  B.  Douglas, 
Judge. 

Action  by  Joseph  Schafstette  against  the  St.  Louis  &  Mer- 
amec  River  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     AfBrmed. 

McKeighan  &  Watts  and  Robt.  A.  Holland,  Jr.,  for  appel- 
lant. 
Wm.  L.  Bohnenkamp  and  Wm.  R.  Gentry,  for  respondent. 

MARSHALL,  J.  This  is  an  action  to  recover  damages  for 
personal   injuries  sustained  by  the  plaintiff  on  December  7, 
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1899,  on  Fair  avenue,  just  south  of  Green  Lea  place,  in  St. 
Louis,  in  consequence  of  a  collision  between  one  of  defend- 
ant's cars  and  the  plaintiff's  wagon.  The  negligence  as- 
signed is  that  while  the  plaintifl  was  driving  his  wagon 
along  Fair  avenue,  near  defendant's  tracks,  the  defendant's 
servants  ''did  so  negligently,  carelessly,  unskillfully,  and 
wrongfully  manage,  operate,  control,  and  run  at  a  high  and 
unusual  rate  of  speed  one  of  its  south-bound  cars  along  its  east 
track  as  to  cause  the  same  to  run  against  and  collide  with,  and 
the  same  did  run  against  and  collide  with,  the  rear  end  of 
said  wagon,  in  which  plaintifi  was  driving  as  aforesaid,  and 
that  said  defendant's  servants  and  agents  at  the  time  saw  said 
wagon,  or  by  the  exercise  of  reasonable  care  might  have  seen 
said  wagon,  and  said  plaintifi  in  his  perilous  position,  in  time 
to  stop  said  car  before  striking  or  running  against  said  wagon, 
and  knew,  or  by  reasonable  care  might  have  known,  that  its 
said  car  could  not  pass  plaintifi's  wagon  at  that  point  with- 
out striking  it."  The  petition  also  sets  out  the  ordinance  of 
St.  Louis  which  requires  the  conductor,  motorman,  gripman, 
driver,  and  any  other  person  in  charge  of  a  car  to  keep  a 
vigilant  watch  for  vehicles  and  persons  either  on  the  track  or 
moving  towards  it,  and  on  the  first  appearance  of  danger  to 
stop  the  car  in  the  shortest  time  and  space  possible,  and 
that  in  consideration  of  the  franchise  granted  to  it  by  the 
city  the  defendant  had  contracted  and  agreed  to  be  bound 
by  the  ordinance  aforesaid.  The  petition  pleads  a  failure 
by  the  defendant  to  comply  with  the  ordinance.  The  answer 
is  a  general  denial  and  a  plea  of  contributory  negligence,  in 
that  the  ''plaintifi  drove  toward  the  track  on  said  Fair  avenue 
without  first  looking  and  listening  to  see  whether  or  not  a 
car  was  approaching  on  said  track,  and  that  said  plaintifi, 
without  so  looking  and  listening,  drove  towards  the  said  track 
and  against  an  approaching  car  of  the  defendant."  There 
was  a  verdict  for  the  plaintifi  for  $1,750,  and  the  defendant 
appealed.  The  case  came  to  this  court  because  the  constitu- 
tionality of  the  nine  jury  law  is  called  in  question.  That, 
however,  is  now  settled  by  Gabbertv.  Railroad  (Mo.  Sup.)  70 
S.  W.  891.  But  the  case  is  nevertheless  ptoperly  here  for 
adjudication  upon  the  merits. 

The  case  made  by  the  plaintifi  is  this:  Green  Lea  place 
runs  east  and  west,  and  intersects  Fair  avenue,  which  runs 
north  and  south.  The  defendant  has  a  street  car  line  on 
Fair  avenue.  At  the  time  of  the  accident  only  the  east 
track  (which  is  the  north-bound  track)  was  completed,  and 
for  about  four  weeks  before  the  accident  the  defendant's  cars 
had  run  both  ways  over  the  one  track.  Fair  avenue  and 
Green  Lea  place  were  unimproved  streets.  At  the  south- 
east corner  of  said  streets  there  was  an  iron  post  about  in 
the  line  of  the  sidewalk.  The  roadway  between  the  post 
and  the  track  was  very  narrow,  and  there  was  a  ditch  on  the 
sidewalk,  and  this,  with  the  fact  of  the  location  of  the  pole 
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on  the  comer,  made  it  necessary  in  driving  from  Green  Lea 
place  onto  Fair  avenue,  and  going  to  the  south  on  the  east 
side  of  Fair  avenue,  to  drive  close  to  the  track.  The  plain- 
tiff was  a  huckster,  and  had  been  in  the  habit  of  peddling 
vegetables  in  this  neighborhood*  and  knew  the  conditions  ex- 
isting at  the  place  in  question.  He  drove  west  on  Green 
Lea  place  to  its  intersection  with  Fair  avenue,  intending  to 
go  south  on  the  east  side  of  Fair  avenue.  As  he  reached 
Fair  avenue  he  first  looked  to  the  north  on  Fair  avenue, 
and  saw  a  car  ''at  the  curve,"  which  he  says  was  a  block 
and  a  half  away.  He  then  looked  to  the  south  on  Fair 
avenue,  and,  seeing  no  car,  he  turned  from  Green  Lea  place 
onto  Fair  avenue,  towards  the  south.  In  doing  so  he  had  to 
drive  close  to  or  upon  the  track,  in  order  to  avoid  the  pole 
at  the  corner.  He  says  as  soon  as  he  had  made  the  turn  at 
the  comer  he  pulled  in  towards  "the  east,  in  order  to  get 
away  from  the  track,  but  when  he  had  gone  only  i8  to  20  feet 
the  car,  coming  from  north,  struck  the  hind  wheel  of  his 
wagon,  and  the  collision  tbre«r  him  off  the  wagon  and 
injured  him.  One  of  the  plaintiff's  witnesses,  a  lady 
who  saw  the  accident,  says  that  the  plaintiff  was  trying 
to  get  away  from  the  track,  and  was  not  on  the  track 
or  within  range  of  the  car  more  than  a  minute.  Another 
witness  for  the  plaintiff  testified  that  just  before  the  collision 
a  citizen  hailed  the  car,  and  he  saw  the  motorman  lookback 
to  see  if  he  had  gotten  on  the  car,  and  then  he  looked  for- 
ward again,  and  immediately  put  on  the  brakes  and  tried  to 
stop  the  car,  but  did  not  succeed  in  doing  so  in  time  to  avert 
the  collision,  and  that  at  that  time  the  plaintiff's  wagon  was 
fully  off  of  the  track,  but  not  out  of  range  of  the  car. 

The  citizen  who  hailed  the  car  testified,  however,  that  he 
hailed  the  car  when  it  was  from  50  to  100  feet  north  of  Green 
Lea  place,  but  that  the  motorman  looked  straight  ahead,  and 
paid  no  attention  to  him,  and  did  not  stop  to  let  him  get  on 
the  car.  He  further  testified  that  Green  Lea  place  is  a 
sixty-foot  street ;  that  the  street  is  nearly  level ;  that  the  car 
was  running  about  10  miles  an  hour.  The  witnesses  differed  in 
their  estimates  of  how  far  the  plaintiff's  wagon  was  south  of  the 
intersection  of  Green  Lea  place  and  Fair  avenue  when  it  was 
struck.  The  plaintiff  said  it  was  18  to  20  feet.  Other  wit- 
nesses put  the  distance  at  40,  so,  and  100  feet. 

An  ex-motorman  was  called  as  a  witness  for  the  plaintiff,  and 
after  much  preliminary  examination,  in  which  all  the  circum- 
stances and  conditions  were  gone  into,  he  was  asked,  ''In 
what  distance  could  you  possibly  stop  the  car?*'  This  was  ob- 
jected to,  "as  not  containing  the  proper  elements  for  an  ex- 
pert's answer  on  the  question  involved."  The  objection  was 
overruled,  and  the  defendant  saved  an  exception.  The  witness 
then  answered :  "It  could  have  been  stopped,  if  the  car 
was  running  at  the  rate  of  ten  miles  an  hour,  with  the  brakes 
in  60  feet,"  or  by  using  the  reverse  power  in  40  to  45   feet. 
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This  ruling  is  complained  of  on  the  ground  that  it  calls  for 
what  the  witness  would  do,  and  not  for  what  a  person  of  or- 
dinary strength  and  skill  could  do.  But  the  answer  was,  ''It 
could  have  been  stopped,''  etc.;  thus  ignoring  the  personal 
character  of  theinquiry^  and  answering  the  question  as  an  ex- 
pert. 

The  defendant's  motorman  and  conductor  testified  that 
when  the  car  approached  Green  Lea  place  there  was  a  citi- 
zen at  the  southwest  corner  of  that  street  and  Fair  avenue 
who  was  signaling  to  the  car  to  stop  for  him  to  board  it ; 
that  the  car  was  running  about  four  and  a  half  to  five  miles 
an  hour;  that  while  attempting  to  make  the  stop  for  the 
citizen  the  plaintiff  turned  the  corner  with  his  wagon  and 
drove  into  the  car,  and  the  front  wheel  of  his  wagon  caught 
in  the  front  gate  of  the  car,  and  the  wagon  was  dragged  a  short 
distance,  but  that  the  wagon  was  tiot  turned  over,  and  neither 
it  nor  the  car  was  injured,  but  the  plaintiff  got  frightened 
and  jumped  off  the  wagon;  that  the  wagon  thus  ran  into  the 
car  about  five  to  eight  feet  south  of  Green  Lea  place;  and 
that  the  rear  of  the  car  was  about  even  with  the  south  cross- 
ing of  Green  Lea  place  at  that  time.  The  motorman  testi- 
fied that  a  car  running  at  the  rate  of  five  miles  an  hour  can 
be  stopped  by  using  the  brakes  in  40  feet,  which  he  says  is  the 
length  of  a  car.  The  motorman  and  conductor  testified  that 
the  car  was  stopped  in  half  a  car  length  after  the  collision. 
The  errors  assigned  relate  to  the  admission  of  the  evidence  of 
the  plaintiff's  expert  witness,  and  to  the  instructions  given 
for  the  plaintiff  and  refused  for  the  defendant. 

I.  Whatever  merit  there  may  have  been  in  the  objection 
to  the  hypothetical  question  propounded  to  the  plaintiff's  ex- 
pert on  the  ground  that  it  required  him  to  say  within  what 
space  he  could  have  stopped  the  car,  and  not  within  what 
space  a  man  of  ordinary  strength  and  skill  could  have  stopped 
the  car,  was  cured  by  the  answer  of  the  witness,  which 
ignored  the  personal  character  of  the  question,  and  answered 
the  question  from  the  standpoint  of  an  expert.  He  placed  it 
at  60  feet.  But  it  is  also  to  be  observed  that  the  defendant's 
motorman  testified  that  the  car  could  have  been  stopped  in 
40  feet,  if  it  was  running  at  s  miles  an  hour,  as  he  said  this 
car  was,  and  that  in  fact  this  car  was  stopped  in  half  a  car 
length,  which  was  20  feet,  after  the  collision.  Moreover,  it 
must  be  noted  that  it  is  uncontradicted  that  for  a  block  and  a 
half  north  of  Green  Lea  place  the  track  was  straight,  and 
the  motorman  could  have  seen  any  obstruction  on  the  track  or 
any  one  approaching  the  track.  It  must  be  further  remem- 
bered that  the  defendant's  witnesses  say  the  car  was  being 
signaled  by  a  citizen,  who  was  standing  on  the  southwest 
corner  of  Green  Lea  place  and  Fair  avenue,  to  stop  so  he 
could  board  it.  Under  these  circumstances,  the  error  in  the 
question  propounded  to  the  plaintiff's  expert  does  not  consti- 
tute reversible  error,  for  the  other    testimony  and  circum- 
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stances  of  the  case  fully  advised  the  jury  of  what  other 
persons  of  ordinary  strength  and  skill  could  do,  and  particu- 
larly of  what  the  motorman  in  charge  of  this  car  could  do  in 
this  regard. 

2.  It  is  contended  that  the  peremptory  instructions  asked  at 
the  close  of  the  plaintiff's  case  and  again  at  the  close  of  the 
whole  case  should  have  been  given.  This  contention  is 
based  upon  the  theory  that  the  plaintiff's  own  evidence  shows 
he  was  guilty  of  such  contributory  negligence  as  bars  a  re- 
covery. The  specific  negligence  claimed  is  that  the  plaintiff 
drove  upon  the  track,  or  so  near  to  it  as  to  made  a  collision 
unavoidable,  when  he  saw  a  car  coming  a  block  and  a  half 
away.  The  length  of  the  blocks  in  the  outlying  part  of  the 
city  where  this  accident  occurred  is  not  stated,  but,  assuming- 
them  to  be  the  usual  length  of  300  feet,  the  fact  is  then 
presented  that  the  plaintiff  drove  upon  the  track  when  the  car 
was  about  500  feet  away — that  is,  about  the  width  of  Green 
Lea  place — which  is  60  feet,  and  the  distance  of  a  block  and 
a  half.  The  court  is  asked  to  say,  as  a  matter  of  law,  that  to- 
thus  drive  onto  a  track,  or  to  turn  into  a  street,  when  a  street 
car  is  coming,  but  is  500  feet  distant,  constitutes  such  con- 
tributory negligence  that  the  plaintiff  cannot  recover  if  the 
street  car  runs  into  the  rear  of  the  vehicle.  The  court 
is  further  asked  to  declare  as  a  matter  of  law  that  ubder 
such  circumstances  it  is  the  duty  of  the  citizen  to  stop 
and  wait  until  the  street  car  has  passed.  And  Boyd  v. 
Railroad,  105  Mo.  371,  16  S.  W.  909,  and  Watson  v. 
Railroad,  133  Mo.  246,  34  S.  W.  573,  3  Am.  &  Eng.  R. 
Cas.,  N.  S.,  385,  are  especially  relied  upon  to  support 
these  contentions.  Those  cases  correctly  declare  the- 
law  to  be  that  ''one  who  knowingly  crosses  a  track  of 
a  xailway,  in  such  close  proximity  to  a  moving  train 
as  to  be  struck  thereby  before  he  could  cross,"  is  guilty 
of  such  concurring  negligence  as  bars  a  recovery,  and 
that  the  operatives  of  a  train,  seeing  a  person  who  is  sui 
juris  approaching  the  track,  have  a  right  to  presume  that 
he  will  stop  at  a  safe  distance  from  the  track,  and  not  attempt 
to  cross ''immediately  in  front  of  the  train."  The  law  thus 
declared  is  correct,  but  it  does  not  apply  to,  or  fit  the  condi- 
tions presented  by,  this  case. 

The  plaintiff  did  not  attempt  to  cross  the  track  "in  such 
close  proximity  to  a  moving  train  as  to  be  struck  thereby 
before  he  could  cross,"  nor  "immediately  in  front  of  the 
train."  The  car  was  500  feet  distant  when  he  went  upon 
the  track,  and  the  motorman  could  have  seen  that  he  was 
upon  the  track  when  the  car  was  that  distance  away  from 
him,  and  could  further  have  seen  that  he  was  not  attempting 
to  cross  the  track  at  all,  but  was  driving  on  or  near  the  track, 
and  in  the  same  direction  that  the  car  was  traveling,  thus 
having  his  back  to  the  car,  while  the  motorman  had  his  face 
towards  the  plaintiff's  wagon,  and  could  not  help  from  seeing^ 
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it  i{  he  had  looked,  and  must  be  held  in  law  to  have  seen 
it,  because  by  the  exercise  of  the  slightest  degree  of  care  he 
could  not  fail  to  see  it. 

In  the  Boyd  Case  the  deceased  stepped  upon  the  track 
''immediately  in  front  of  the  engine,"  which  was  running 
at  a  speed  of  40  or  45  miles  an  hour.  In  the  Watson  Case  the 
deceased  was  struck  "when  about  stepping"  onto  the  track. 
Such  cases  are  so  radically  different  from  this  case  that  they 
can  have  no  possible  application. 

It  is  argued,  however,  that  if  street  cars  are  required  to 
check  up  every  time  a  person  approaches  the  track  no  time 
can  be  made,  and  that  the  traveling  public  demands  rapid 
transit.  It  is  true  that  street  cars  are  not  compelled  to  check 
up  every  time  a  person  approaches  a  track,  but  it  is  equally 
true  that  if  a  person  is  on  or  so  near  a  track  that  a  car  can- 
not pass  without  a  collision,  and  the  operative  of  the  car  sees, 
or  by  the  exercise  of  ordinary  care  can  see,  the  condition  of 
danger  of  such  person,  it  is  his  duty  to  check  the  speed  of  the 
car,  or  even  to  stop  the  car  entirely,  to  prevent  injury  to  the 
person.  This  duty  is  just  the  same  as  between  street  cars 
and  a  citizen  as  it  is  between  any  two  citizens  when  using  a 
street.  The  traveling  public  has  no  right  to  demand  such 
rapid  transit  on  streets  of  a  city  as  to  amount  to  negligence  in 
the  running  of  the  car.  The  citizen  who  is  not  in  such  a 
hurry,  but  is  exercising  ordinary  care  while  upon  the  street, 
has  rights  that  are  just  as  sacred  in  the  eye  of  the  law  as  those 
of  the  hurrying  crowds  who  demand  such  rapid  transit,  and 
if  a  street  car  company  heeds  the  demands  of  the  latter  class, 
and  thereby  negligently  injures  the  former,  it  must  stand  the 
consequences.  The  rights  and  duties  of  street  car  companies 
and  citizens  traveling  in  vehicles  are  thus  stated  in  the  recent 
case  of  Gates  V.  Street  Ry.  Co.,  168  Mo.,  loc.  cit.  544,68 
S.  W.  908.  3  R  R.  R-  916.  26  Am.  &  Eng.  R.  Cas.,  N.  S., 
916,  58  L.  R.  A.  447:  ''The  sum  of  the  adjudicated  cases 
bearing  upon  the  relative  rights  and  duties  of  street  cars 
and  citizens  traveling  in  vehicles  drawn  by  horses  or  other 
animals  is  that  both  have  a  right  to  use  the  street,  but  that 
neither  has  an  exclusive  right.  The  operator  of  a  street  car 
is  not  necessarily  obliged  to  stop  the  car  every  time  a  horse 
shies  or  scares  at  the  approaching  car,  but  when  the  operator 
of  the  car  sees  that  a  horse  is  frightened  at  the  car  it  is  his 
duty  to  manage  his  car  in  such  manner  as  a  man  of  ordinary 
prudence  would  do  under  the  same  circumstances,  and  it  is 
always  a  question  of  fact  for  the  jury  whether  such  care  in 
the  running  of  the  car  has  been  observed.  This  duty  may  or 
may  not  lead  to  the  necessity  for  bringing  a  car  to  a  full 
stop.  The  duty  of  the  company  in  this  regard  is  just  the 
same  as  the  duty  of  one  individual  or  citizen  to  another  when 
they  meet  on  the  hiehway,  and  the  horse  of  the  one  becomes 
frightened  at  the  vehicle  of  the  other,  or  at  anything  upon 
the  vehicle  of  another.     Because  a  street  car  carries  moie 
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people  than  any  other  kind  of  a  conveyance,  or  because  it  is 
authorized  to  run  more  rapidly  than  a  vehicle  can  ordinarily 
be  legally  driven,  or  because  the  rush  and  restlessness  of  the 
age  make  unreasonable  demands  for  more  and  more  rapid 
transit  along  the  crowded  thoroughfares  of  populous  cities, 
it  does  not  follow  that  a  street  car  can  be  run  in  disregard  of 
the  rights  of  persons  traveling  by  other  means,  nor  that  a 
street  car  company  is  exempt  from  the  common-law  duty  of 
every  one  to  exercise  ordinary  care,  nor  that  it  is  only  liable 
where  the  agents  act  wantonly,  maliciously,  and  heedlessly. 
Benjamin  v.  Street  Railway,  i6o  Mass.,  loc.  cit.  5  [35  N.  E. 
95»  39  Am.  St.  Rep.  446],  citing  and  following  Commonwealth 
v.  Temple,  14  Gray,  69,  and  Driscoll  v.  Street  *  Railway,  159 
Mass.  142  [34  N.  E.  171];  Ellis  V.  Railroad,  160  Mass.  341 
[3SN.  E.   1127]." 

It  is  not  true  as  a  matter  of  law,  and  prima  facie  cannot  be 
true  as  a  matter  of  fact,  that  it  is  negligence  for  a  citizen  to 
cross  or  drive  upon  and  along  a  street  car  track  when  a  street 
car  is  500  feet  away,  although  it  may  be  coming  in  the  same 
direction,  and  running  at  the  speed  of  5,  10,  or  even  more 
miles  an  hour,  when  the  track  is  straight,  and  the  operative 
of  the  car  can  easily  and  plainly  see  that  such  person  is  in 
such  a  position.  In  such  case,  particularly  where  the  citizen 
turns  onto  the  track  and  drives  upon  or  close  to  it,  with  his 
back  to  the  approaching  car,  it  is  the  duty  of  the  operative  to 
check  the  car  and  avoid  the  accident,  and  if  a  collision  occurs 
it  is  prima  facie,  if  not  altogether,  owing  to  the  negligence 
of  the  operative  of  the  car.  It  was  not,  therefore,  error  to 
refuse  to  give  the  peremptory  instructions  asked.  And  what 
is  here  said  applies  equally  to  the  objection  to  the  plaintiff's 
instructions  given,  for  the  same  point  is  made  against  them, 
to  wit,  that  there  was  no  evidence  that  the  plaintiff  was  exer- 
cising ordinary  care,  but,  on  the  contrary,  that  his  contribu- 
tory negligence  barred  his  recovery. 

3.  To  fully  appreciate  the  force  of  the  reasons  given  for  the 
error  claimed  in  refusing  certain  instructions  asked  by  the 
defendant,  it  is  necessary  to  set  out  the  instructions  that  were 
given  for  the  defendant,  which  are  as  follows: 

**No.  3.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  at  the  time  of,  and  immediately  be- 
fore, the  collision  between  the  car  and  plaintiff's  wagon,  the 
plaintiff,  by  the  exercise  of  ordinary  care  in  looking  out  for 
the  approach  of  a  car  on  the  east  track  of  defendant's  line, 
could  have  avoided  said  collision,  and  that  he  omitted  to  use 
such  care  up  to  the  time  of  such  collision,  and  that  his  said 
omission  directly  contributed  to  produce  the  said  collision, 
then  your  verdict  should  be  for  the  defendant. 

**No.  4.  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  by  exercising  ordinary  care  plaintiff, 
up  to  the  moment  of  the  said  collision  of  his  wagon  and  the 
car,  could  have  avoided  said  collision,  and  that  the  collision 
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occurred  because  plaintiff  failed  to  exercise  such  ordinary 
care  to  avoid  it,  then  your  verdict  should  be  for  the  defend- 
ant, even  though  you  may  further  find  from  the  evidence  that 
the  defendant's  employees  in  charge  of  the  car  in  question 
were  also  guilty  of  negligence  in  any  of  the  particulars  charged 
or  alleged  by  the  plaintiff  in  this  case. 

**No.  5.  The  court  instructs  the  jury  that  the  burden  of 
proof  is  upon  plaintiff  to  establish  by  a  preponderance  of  the 
testimony  the  facts  on  which  plaintiff  charges  negligence  on 
the  defendant,  and  unless  plaintiff  has  so  established  said  facts 
then  the  verdict  of  the  jury  should  be  for  the  defendant. 

**No.  6.  The  court  instructs  the  jury  that  there  is  no  proof 
before  them  that  the  car  was  running  at  any  excessive  or  for- 
bidden rate  of  speed  at  or  before  the  time  when  the  collision 
occurred.'* 

The  defendant  asked  12  other  instructions,  lettered  from 
B  to  M,  inclusive,  which  the  court  refused  to  give,  and  error 
is  assigned  as  to  the  refusal  of  each  (except  D),  and  they  will 
therefore  be  separately  set  out  and  considered. 

Instruction  B  is  as  follows:  **No.  B.  The  court  instructs 
the  jury  that  they  should  accept  as  a  fact  admitted  by  the 
plaintiff  his  statement  as  a  witness  to  the  effect  that  the  spot 
where  the  collision  took  place  was  less  than  25  feet  south  of 
the  trolley  pole  on  the  southeast  corner  of  Green  Lea  place 
and  Fair  aVenue.''  It  is  claimed  that,  as  the  plaintiff  said 
the  collision  occurred  about  18  to  20  feet  south  of  the  inter- 
section of  Green  Lea  place  and  Fair  avenue,  he  was  conclu- 
sively bound  by  that  statement,  without  regard  to  what  any 
other  witness  said  about  the  distance,  and  State  v.  Brooks, 
99  Mo.  137,  12  S.  W.  633,  and  Feary  v.  Railroad,  162  Mo. 
75,  loc.  cit.  105,  62  S.  W.  452,  are  relied  on  to  support  the 
contention.  Those  cases  decide  that  a  party  is  bound  by  his 
oral  admissions  as  well  as  by  the  admissions  in  his  pleadings. 
But  they  have  no  application  to  this  case,  where  it  was  simply 
a  matter  of  judgment  or  opinion  as  to  the  locus  in  quo.  It  is 
claimed  that  the  question  of  such  distance  has  a  bearing  on 
the  negligence  of  the  defendant.  But  as  the  plaintiff  entered 
upon  the  track  when  the  car  was  500  feet  away,  and  as  the 
operator  of  the  car  could  have  seen  the  plaintiff  for  500  feet  be- 
fore the  car  reached  Green  Lea  place,  it  is  wholly  immaterial 
whether  the  collision  occurred  18  feet  or  100  feet  south  of 
Green  Lea  place,  for  the  operator  had  plenty  of  time  to  stop 
the  car  before  it  got  to  Green  Lea  place,  or  to  slow  it  up  and 
avoid  the  collision.  Abstractly,  the  instruction  was  correct, 
but  there  was  nothing  in  this  case  to  warrant  the  giving  of 
such  an  instruction. 

Instruction  C  is  as  follows:  ''No.  C.  The  court  instructs  the 
jury  that  unless  they  believe  from  the  evidence  that  the  car 
collided  with  the  rear  end  of  the  plaintiff's  wagon  the  jury 
should  find  for  the  defendant."  It  is  claimed  that  the  peti- 
tion charged  that  the  collision  was  with  the  rear  end  of  the 
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waggon,  whilst  the  evidence  for  plaintiff  was  that  the  car 
struck  the  hind  wheel  of  the  wagon,  and  hence  it  is  contended 
that  the  instruction  should  have  been  given  on  the  authority 
of  Chitty  V.  Railroad,  148  Mo.  64,  49  S.  \V.  868.  The  hind 
wheel  of  a  wagon  is  most  assuredly  a  part  of  the  rear  end  of  a 
wagon.  The  evidence,  therefore,  did  not  tend  to  show  that 
the  accident  occurred  from  a  cause  other  than  that  specified  in 
the  petition,  and  therefore  the  Chitty  Case  is  not  applicable, 
and  there  was  no  error  in  refusing  this  instruction.  More- 
over, this  point  was  fully  covered  by  the  instructions  given. 
Instruction  F  is  next  complained  of,  and  is  as  follows:  ''No. 

F.  The  court  instructs  the  jury  that  the  cars  had  the  right 
of  way  on  the  east  track  of  defendant's  line  at  the  place  where 
the  accident  to  plaintiff  occurred,  and  that  it  was  the  duty  of 
the  plaintiff  to  exercise  ordinary  care  to  keep  out  of  the  way 
of  cars  moving  on  said  track;  and,  if  you  find  and  believe 
from  the  evidence  that  plaintiff's  omission  to  use  ordinary 
care  (which  included  the  duty  to  look  out  for  cars  approaching 
on  the  east  track  at  the  place  where  the  injury  occurred)- 
contributed  directly  to  produce  the  said  collision,  then 
your  verdict  should  be  for  the  defendant,  even  should  yon 
further  be  of  the  opinion  that  the  defendant's  motorman 
was  negligent  in  any  of  the  particulars  charged  in  this 
case.  If  you  find  that  plaintiff  omitted  to  use  ordinary  care 
as  above  mentioned,  then  your  verdict  should  be  for  the 
defendant."  What  is  herein  said  with  reference  to  the  per- 
emptory instructions  applies  here  so  far  as  the  plaintiff's 
contributory  negligence — or  rather  want  of  it — is  concerned. 
As  to  the  remainder  of  the  instruction,  it  need  only  be 
said  that,  while  a  street  car  is  entitled  to  the  right  of  way  on 
its  own  tracks,  this  does  not  warrant  the  operator  of  the  car 
running  into  a  vehicle  that  happens  to  be  on  the  track,  or 
in  not  using  ordinary  care  to  prevent  a  collision  with  such  a 
vehicle.  Such  is  the  gravamen  of  this  case.  This  instruc- 
tion was  therefore  properly  refused. 

Instruction  G  is  next  complained  of.  and  is  as  follows:  ''No. 

G.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  motoneer  (in  charge  of  the  cai  which  struck 
plaintiff's  wagon)  could  not,  by  the  exercise  of  ordinary  care 
on  his  part,  avoid  the  collision  after  plaintiff's  wagon  ap- 
proached so  near  the  track  as  to  be  within  striking  distance 
of  a  car  moving  thereon,  then  your  verdict  should  be  for  the 
defendant,  no  matter  at  what  rate  of  speed  you  may  find  the 
car  was  tunning  at  the  time  when  defendant's  motorman,  by 
the  exercise  of  ordinary  care,  could  have  discovered  that 
plaintiff's  wagon  was  so  near  the  car  as  to  be  in  danger  of 
being  struck  by  the  car. ' '  There  was  no  evidence  upon  which 
this  instruction  could  possibly  rest.  As  hereinbefore  several 
times  said,  the  operator  of  the  car  had  a  free  and  unob- 
structed view  of  the  plaintiff  on  or  approaching  the  track  for 
at  least  500  feet  before  the  collision  occurred.     This  is  not  a 
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case  where  the  plaintiff  suddenly  put  himself  in  danger,  and 
the  operator  of  the  car  had  not  sufficient  time  to  stop  the  car. 
It  is  a  case  of  the  operator  of  the  car  running  into  the  rear 
end  of  a  wagon  that  he  could  have  seen  was  on  the  track  when 
he  was  yet  500  feet  away.  At  least,  that  is  the  plaintiff's 
showing,  and  so  says  the  verdict  of  the  jury.  True,  the 
defendant's  showing  is  that  the  wagon  ran  into  the  car,  and 
not  the  car  into  the  wagon:  but,  whichever  is  the  truth,  this 
instruction  would  have  no  place  in  the  case. 

Instruction  H  is  as  follows:  ''No.  H.  The  court  instructs 
the  jury  that  the  railroad  tracks  of  defendant  at  the  place 
where  plaintiff  received  his  injuries  were  notice  to  plaintiff  of 
danger  in  driving  upon  the  same,  and  that  it  was  the  duty 
of  the  plaintiff,  before  going  upon  or  approaching  said  tracks 
near  enough  to  be  within  range  of  a  car  running  thereon,  to 
lookout  for  the  approach  of  a  car  on  said  tracks;  and  the  jury 
are  further  instructed  that  if  they  believe  from  the  evidence 
that  the  plaintiff  on  the  occasion  in  question  drove  so  near 
the  east  track  of  defendant's  line  as  to  be  within  range  of  a 
car  running  thereon,  without  looking  out  for  an  approaching 
-car,  and  that  if  he  had  looked  out  for  an  approaching  car  and 
had  used  ordinary  care  to  avoid  the  collision  he  would  not 
have  received  his  injuries,  then  your  verdict  should  be  for 
the  defendant. "  Whilst  this  instruction  was  abstractly  cor- 
rect, it  was  already  covered  by  the  instructions  given  for  the 
plaintiff  and  the  defendant,  and,  in  addition,  it  assumed  that 
there  was  evidence  to  support  the  theory  that  the  plaintiff 
drove  onto  the  track,  or  near  to,  without  looking  out  for  the 
car,  when  such  was  not  the  fact,  and  all  the  evidence  in  the 
case  showed  that  the  plaintiff  looked  before  driving  onto 
the  track,  and  saw  the  car  coming,  but  it  was  500  feet  away, 
and  threatened  no  injury  to  any  one  turning  into  the  street  or 
upon  the  track.     This  instruction  was  properly  refused. 

Instruction  I  is  as  follows  :  ''No.  I.  The  court  instructs 
the  jury  that  if  they  find  and  believe  from  the  evidence  that 
the  collision  for  which  plaintiff  brings  this  suit  was  occasioned 
partly  by  the  negligence  of  the  motorman  in  charge  of  defend- 
ant's car,  and  pactly  by  the  omission  of  the  plaintiff  to  exer- 
cise ordinary  care,  and  to  look  out  for  said  car,  and  that  the 
negligence  of  both  parties  aforesaid  directly  contributed  to 
the  accident  to  the  plaintiff,  then  your  verdict  should  be  for 
the  defendant."  This  instruction  was  covered  by  instruction 
No.  4,  given  for  the  defendant. 

Instruction  J  is  as  follows:  "No.  J.  The  court  instructs 
the  jury  that  if  you  find  from  the  evidence  that  plaintiff's 
wagon  ran  into  the  car  on  the  side,  as  the  wagon  and  car 
were  passing  along  towards  the  south,  then  your  verdict 
should  be  for  the  defendant."  This  instruction  expresses  the 
defendant's  theory,  and  it  should  have  been  given,  unless  it 
is  essentially  covered  by  other  instructions  given.  Plaintiff's 
instruction  No.  i  limited  the  plaintiff 's  right  to  recover  to  the 
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jury  finding  the  fact  to  be  that  the  car  ran  into  the  rear  of 
the  wagon,  which,  of  course,  is  wholly  inconsistent  with  the 
theory  or  fact  that  the  wagon  ran  into  the  front  end  of  the 
car.  Defendant's  instruction  No.  5  also  limited  the  plain- 
tifi's  right  to  recover  to  his  showing  that  the  accident  occurred 
in  consequence  of  the  negligence  charged  against  the  defend- 
ant. Under  these  instructions,  if  the  jury  found  the  fact  to 
be  that  the  wagon  ran  into  the  car,  and  not  the  car  into  the 
wagon,  the  plaintiff  was  not  entitled  to  recover.  The  issues 
were  thus  very  simply  and  sharply  drawn,  the  jury  was  in- 
structed positively  as  to  the  conditions  upon  which  the  plain- 
tiff would  be  entitled  to  a  verdict,  and  it  was  not  essential 
that  the  converse  of  the  proposition  should  be  stated  to  the 
jury,  to  wit,  that  the  defendant  was  entitled  to  a  verdict  if 
the  jury  failed  to  find  the  facts  to  be  such  as  it  was  declared 
necessary  that  they  should  be  to  entitle  the  plaintiff  to 
rec(tver.  The  jury  could  not  have  failed  to  understand  the 
rights  of  the  parties  from  the  instructions  given,  and  the 
defendant  cannot  be  said  to  have  been  damaged  by  the  refusal 
to  give  this  instruction. 

Instruction  K  is  as  follows:  '*No.  K.  The  court  instructs, 
the  jury  that  it  was  not  the  duty  of  defendant's  motorman 
to  begin  to  stop  the  car  merely  because  plaintifi's  wagon 
was  in  view,  driving  in  the  same  direction  as  the  car,  and  by 
the  side  of  the  track  on  which  the  car  was  running.  The 
defendant's  motorman  had  no  duty  to  stop  the  car  until  plain-- 
tiff's  wagon  was  so  near  the  track  as  to  be  in  danger  of  col- 
liding with  the  car  running  thereon.  If  you  find  and  believe 
from  the  evidence  that  from  the  moment  when  plaintiff's, 
wagon  approached  so  near  the  track  as  to  be  in  danger  of  the 
collision  until  the  time  of  the  actual  collision  the  defendant's 
motorman  in  charge  of  the  car  could  not,  by  the  exercise  of 
ordinary  care  on  his  part,  stop  the  car  in  time  to  avert  the 
collision,  then  your  verdict  should  be  for  the  defendant." 
What  is  hereinbefore  said  in  reference  to  the  instructions  for 
a  nonsuit  and  in  reference  to  defendant's  instruction  G  applies 
equally  to  this  instruction,  and   need  not   be  repeated  here. 

Instruction  L  is  in  almost  the  same  language  as  the  last 
sentence  of  instruction  K,  and  was  therefore  properly  refused. 
There  is  no  evidence  in  this  case  upon  which  to  predicate 
such  instructions. 

Instruction  M  declared  it  to  be  the  duty  of  the  plaintiff  on 
approaching  the  track  to  look  and  listen  for  the  cars,  and 
directed  the  jury  to  find  for  the  defendant  if  the  plaintiff 
failed  to  do  so,  and  if  the  collision  occurred  because  of  such 
failure.  The  evidence  is  uncontradicted  that  the  plaintiff 
did  look  and  listen,  and  that  the  collision  did  not  occur 
because  of  any  failure  to  do  so.  Hence  this  instruction  was 
properly  refused. 

These  are  all  the  errors  assigned ;  and,  as  none  of  them 
have  been  found  to  be  well  taken,  the  judgment  of  the  circuit 
court  is  afBrmed.     All  concur. 
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(Supreme  Court  of  Alabama y  Feb,  /p,  /p<7i.) 

[34  So.  Rep.  927.] 

Accident  at  Crossing— Willfulness — Speed  in  Violation  of  Ordinance — 
Absence  of  Signals — Negligence  after  Discovery  of  Peril. 
Where  defendant's  railroad  train  ran  over  a  street  crossing  at 
which  plaintiff  was  injured  at  a  rate 'of  speed  ezceedinsr  the  statutory 
limit  fixed  by  a  city  ordinance,  without  any  sisrasLli  and  there  were 
circumstances  authorizing  the  jury  to  find  that  the  eng'ineer  saw  or 
mifirht  have  seen  plaintiff  and  prevented  the  injury,  such  facts  were 
sufficient  to  justify  a  recovery  for  an  alleg^ed  willful  injury. 

Same — Wantonness  and  Contributory  Negligence.* 

Where  there  was  evidence  that  plaintiff's  injury  at  a  railroad  crossing 
was  the  result  of  wantonness  on  the  part  of  the  railroad  company's  em- 
ployees, plaintiff's  contributory  neglig'ence  was  no  defense. 

Same— Willfulness—  Engineer's  Lack  of  Knowledge. 

Where,  in  an  action  for  injuries  at  a  railroad  crossing^,  it  was  claimed 
that  the  injury  was  willfully  inflicted,  the  fact  that  it  was  not  shown 
that  defendant's  eng^ineer  in  charfce  of  the  train  which  struck  plaintiff 
had  knowledge  of  the  conditions  at  the  crossing^  did  not  preclude  a 
recovery,  since  it  would  be  presumed  that  the  railroad  company 
informed  the  eng'ineer  of  all  the  perils  and  dangers  incident  to  the 
operation  of  the  train.  ^ 

Appeal  from  City  Court  of  Birmingham ;  W.  W.  Wilker- 
son,  Judge. 

Action  by  Francis  M.  Partridge  against  the  Central  of 
Georgia  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

The  complaint  contained  six  counts.  The  court  gave  the 
general  affirmative  charge  in  favor  of  the  defendant  as  to 
the  first  five  counts.  The  sixth  count,  after  averring  that  the 
injury  complained  of  was  sustained  by  plaintiff  while  he  was 
trying  to  cross  the  defendant's  railroad  track  at  a  public  cross- 
ing in  the  town  of  Avondale,  and  the  injuries  sustained,  then 
continues  as  follows:  '' Plaintiff  further  alleges  that  defend- 
ant wantonly  or  intentionally  caused  plaintiff  to  suffer  said 
injuries  and  damage  in  the  manner  following,  viz. :  Defend- 
ant's servant  or  agent  in  charge  or  control  of  said  engine  wan- 
tonly or  intentionally  caused  or  allowed  said  engine  to  strike 
or  run  upon  plaintiff  as  aforesaid.  All  to  plaintiff's  damage 
twenty  thousand  dollars,  wherefore  he  sues." 

The  defendant  pleaded  the  general  issue  and  several  special 
pleas  setting  up  the  contributory  negligence  of  the  plaintiff. 
The  court  sustained  the  plaintiff's  demurrers  to  the  special 

*As  to  the  effect  of  contributory  negligence  on  the  right  to  recover 
for  wrongs  willfully  or  wantonly  inflicted,  see  Sego  v.  Southern  Pac. 
Co.  (Cal.),  5  R.  R.  R.  32,  28  Am.  &  Bng.  R.  Cas.,  N.  S.,32 ;  King  v.  Illi- 
nois Cent.  R.  Co.  (C.  C.  A.).  3  R.  R.  R.  875,  26  Am.  &  Eng.  R.  Cas.,  N. 
8.,  875 ;  Chicago  Terminal  Transfer  R.  Co.  v.  Gruss  (111.).  5  R.  R.  R.  704, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  704  ;  Central  of  Georgia  Ry.  Co.  v.  For- 
shee  (Ala.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  467 ;  Louisville  &  N.  R.  Co. 
V.  York  (Ala.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  470. 
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pleas,  in  so  far  as  tbey  sought  to  answer  the  sixth  count  of 
the  complaint. 

The  injury  to  the  plaintiff  was  inflicted  on  Saturday,  Jan- 
uary 5,  190 1,  about  8  o'clock  at  night,  by  a  passenger  train 
on  defendant's  road,  running  from  the  east,  on  which  side 
is  Woodlawn,  to  the  west,  to  Birmingham.  It  occurred  in 
the  town  of  Avondale,  shown  to  have  a  population  of  from 
1, 500  to  3,000  people  as  differently  estimated  by  witnesses,  and 
at  a  point  on  the  west  margin  of  Spring  street,  which  runs 
east  and  west,  where  it  crosses  the  railroad  track.  This 
street,  as  shown,  is  80  feet  wide,  is  the  principal  business 
street  of  the  town,  and  more  frequented  than  any  other  street 
It  was  used  at  the  time,  as  shown,  by  foot  passengers,  men, 
women  and  children,  of  all  sorts  and  sizes,  people  on  horse- 
back, in  buggies  and  carriages,  and  by  people  from  Birming- 
ham, Woodlawn  and  surrounding  country,  and  more  used  on 
Saturday  night,  than  any  other  night  of  the  week.  There 
was  no  conflict  in  the  evidence  showing  the  great  frequency 
with  which  the  street  was  used. 

The  speed  at  which  the  train  was  running  was  variously 
stated.  One  witness  put  it  at  not  less  than  25  miles  an 
hour,  and  others  that  it  was  running  very  fast.  The  plaintiff 
testified,  that  it  was  going  from  30  to  40  miles  an  hour.  A 
witness  for  defendant,  R.  C.  Burris,  stated  that  he  would 
judge  it  was  running  10  miles,  though  he  stated  on  the  cross, 
that  he  was  paying  no  special  attention  to  it— whether  it  was 
running  10  or  100  miles,  and  that  it  might  have  been  running 
6  or  30  miles  an  hour. 

The  evidence  tends  to  show  without  conflict,  that  no  bell 
was  rung,  and  no  whistle  blown,  and  it  was  not  shown,  even,  if 
that  were  i  mportant,  that  the  engine  was  provided  with  a 
headlight. 

It  was  shown  also,  that  a  freight  train,  making  much 
noise,  had  just  passed  the  crossing,  whether  coming  from  the 
east  or  west,  is  not  positively  shown,  some  witnesses  stating 
from  the  one  and  others  from  the  other  direction.  The  mov- 
ing of  this  train  obstructed  the  crossing  for  the  time,  and 
plaintiff  is  shown  to  have  delayed  going  on  the  main  line  until 
it  had  gotten  out  of  the  way.  There  was  a  side  track,  making 
off  from  the  main  track  on  the  east,  which  commenced  about 
382^  feet  from  the  west  margin  of  Spring  street,  where  plain- 
tiff was  injured.  It  was  further  shown,  that  on  the  occasion, 
plaintiff  walked  from  the  north  side  of  defendant's  track, 
across  the  side  track,  which  was  from  15  to  20  feet  from  the 
main  line.  He  testified,  and  there  is  no  conflicting  evidence 
as  to  this,  that  the  night  was  dark,  and  when  he  passed  over 
the  spur  track,  he  stopped  and  looked  up  and  down  the  pas- 
senger track,  and  listened  and  did  not  hear  or  see  any  train 
approaching;  that  after  stopping  near  the  main  line,  and 
looking  and  listening,  he  stepped  over  the  first  rail  of  the 
main  line,   when  for  the  first  time  he  discovered  the  train 
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about  five  yards  from  him  running  very  fast;  that  he  did  not 
know  there  was  a  train  approaching, — there  was  none  that 
he  saw ;  that  he  was  hit  by  it  and  knocked  and  rolled  about 
two  car  lengths. 

Kelly,  a  witness  for  defendant,  testified  he  was  a  civil  engi- 
neer and  made  measurements  at  the  point  of  the  accident ; 
that  the  rails  of  the  side  and  main  tracks  were  about  20  feet 
apart;  that  the  main  track  at  that  point  is  straight,  looking 
east,  as  far  as  he  could  see,  at  least  a  half  mile;  that  after 
getting  in  10  feet  of  the  main  line,  if  there  was  anything  in 
the  way  like  cars  on  the  side  track,  you  could  see  b&ck,  east, 
to  the  switch  stand,  382^  feet  from  where  a  person  would  be 
standing  at  the  crossing;  that  when  getting  within  3  feet  of 
the  main  line,  one  could  see,  east,  towards  Woodlawn,  as  far 
as  he  could  see  the  track — at  least  half  a  mile. 

There  was  no  testimony  as  to  whether  the  engineer  in 
charge  of  the  engine  had  ever  been  over  that  crossing  before, 
or  knew  anything  of  its  use  by  the  public,  or  knew  anything 
of  the  size  of  Avondale,  or  the  number  of  people  who  crossed 
there. 

An  ordinance  of  the  town  of  Avondale  was  introduced  by 
plaintiff  which  forbade,  under  penalty,  the  running  of  any 
train  within  the  limits  of  the  town  at  a  greater  rate  of  speed 
than  .five  miles  an  hour. 

The  defendant  requested  the  court  to  give  to  the  jury  the 
following  written  charges  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked:  ''(i)  If  you 
believe  the  evidence  you  will  find  a  verdict  for  the  defend- 
ant." ''(7)  I  charge  you  that  if  you  believe  the  evidence  you 
cannot  find  for  the  plaintiff  on  the  sixth  count  of  the  com- 
plaint. (8)  I  charge  you  that  if  you  believe  the  evidence  the 
plaintiff  cannot  recover  for  the  willful  or  wanton  misconduct 
of  defendant's  servants.  (9)  If  the  jury  believe  all  the  evi- 
dence they  will  find  that  the  engineer  was  not  guilty  of  any 
willful  or  wanton  negligence."  ''(16)  I  charge  you  that 
although  you  may  find  from  the  evidence  that  the  servants 
of  defendant  were  guilty  of  negligence  contributing  proxi- 
mately to  produce  the  injury  to  plaintiff,  and  although  you 
may  further  find  from  the  evidence  that  the  agents  and  serv- 
ants of  defendant  were  guilty  of  wantonness  in  the  manage- 
ment and  running  of  said  train,  still  if  you  find  from  the 
evidence  that  plaintiff  was  himself  guilty  of  wanton  and  reck- 
less conduct  in  going  on  said  crossing  in  front  of  said  train, 
then  your  verdict  must  be  for  defendant." 

There  were  verdict  and  judgment  for  the  plaintiff  assessing 
his  damages  at  $2,000.  The  defendant  moved  the  court  to 
set  aside  the  verdict  and  to  grant  it  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence and  that  there  was  no  evidence  of  wantonness  and 
willfulness  on  the  part  of  the  defendant's  employees.     The 
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court  overruled  this  motion  and  the  defendant  duly  excepted. 
The  defendant  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions  were  reserved. 

London  &  London,  for  appellant. 

HARALSON,  J.  i.  The  assignments  of  error  are  in  the 
refusal  of  the  court  to  give  general  charges  for  the  defendant 
and  one  other  to  be  hereafter  noticed. 

There  was  no  error  in  refusing  the  general  charges  for 
defendant.  Under  the  facts  of  the  case,  the  court  was  not 
authorize^  as  a  matter  of  law,  to  hold  that  the  defendant's 
servants  or  employees  were  not  guilty  of  wantonness  or  willful- 
ness in  inflicting  injury  on  plaintiff. 

The  crossing  at  which  plaintiff  was  injured  was  a  public 
crossing,  a  right  of  way  over  which  the  public  was  entitled, 
as  much  so  as  the  railroad  itself.  Whether  or  not  the  com- 
pany was  guilty  of  wantonness  or  willfulness,  was  a  question 
properly  submitted  to  the  iury  under  all  the  evidence. 

In  L.  &  N.  R.  Co.  v.  Webb,  97  Ala.  315,  12  South.  374, 
it  was  held,  that  ''when  it  is  shown  that  the  train  was  run  at 
a  greater  rate  of  speed  over  a  public  crossing,  used  to  the 
extent  the  evidence  shows  the  present  one  was  used,  in  a 
populous  city,  than  is  permitted  by  a  city  ordinance,  and 
without  regard  to  the  regulations  adopted  by  the  city,  for  the 
protection  of  persons  using  the  crossing  as  a  public  thorough- 
fare, and  in  violation  of  the  statutes  of  the  state  regulating 
the  speed  and  signals  to  be  given  at  such  places,  and  there 
is  evidence  tending  to  show  that  the  injury  resulted  there- 
from, it  is  proper  and  necessary  to  submit  the  fact  of  the 
degree  of  negligence  to  the  determination  of  the  jury." 

In  M.  &  C.  R.  Co.  V.  Martin,  117  Ala.  384,  23  South.  231, 
237,  it  was  again  held,  that  ''persons  in  the  proper  exercise 
of  this  right  [of  using  a  public  crossing]  are  in  no  sense  tres- 
passers, and  while  it  is  incumbent  on  them  to  exercise  due 
cate,  by  looking  and  listening  for  approaching  trains,  it  is 
equally  the  duty  of  those  operating  trains  over  such  places  to 
exercise  due  care  to  prevent  such  injury.  If  in  utter  disregard 
of  this  duty  and  of  the  many  restrictions  imposed  by  the 
statute  and  city  ordinances  enacted  to  protect  life  and  prop- 
erty at  such  places,  those  in  charge  should  rush  an  engine 
voluntarily  and  unnecessarily  over  a  public  crossing,  where 
it  is  likely,  at  the  time,  that  persons  are  exercising  this  right 
to  cross  the  track  as  a  public  highway,  a  condition  or  fact, 
on  account  of  its  location  in  a  populous  city,  and  the  extent 
of  its  use  as  such,  would  authorize  a  jury  to  infer  was  known 
to  defendant,  with  such  reckless  speed  that  due  care  in  keep- 
ing a  proper  lookout  for  persons  who  might  be  upon  the 
track  could  not  be  had  by  those  operating  the  train,  or  if  such 
persons  should  be  discovered  upon  the  track,  could  not  possi- 
bly stop  or  slacken  its  speed  in  time  to  avoid  inflicting  injury, 
and  injury  did  result  from  such  negligence,  can  it  be  said  as  a 
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conclusion  of  law,  upon  any  safe  rule,  that  such  reckless  con- 
duct and  disregard  of  consequences,  is  not  the  equivalent  of 
willfulness  or  wantonness?''  Birmingham  R.  &  E.  Co.  v. 
Smith,    121  Ala.  352,  25  South.  768. 

In  Southern  Railway  Co.  v.  Bush,  122  Ala.  487,  26  South. 
168,  173,  it  was  said,  that  ''while  wantonness  on  the  part  of 
the  engineer  cannot  be  predicated  on  the  mere  fact  that  he 
ought  to  have  seen  deceased  on  the  trestle,  or  on  anything 
short  of  actual  knowledge,  yet  this  actual  knowledge  need  not 
be  positively  or  directly  shown,  but  like  any  other  fact,  may 
be  proved  by  showing  circumstances  from  which  the  fact  of 
actual  knowledge  is  a  legitimate  inference.  Otherwise,  in 
cases  of  this  character,  this  fact  could  never  be  proved  ex- 
cept by  the  testimony  of  the  engineer  himself.''  After  refer- 
ring to  the  conditions  and  circumstances  tending  to  show  that 
the  engineer  might  have  seen  a  person  on  the  track,  it  is 
added,  that  these ''are  relevant  and  admissible  for  the  purpose 
of  proving  that  he  did  see  such  person,  and  may  be  properly 
submitted  to  the  jury  on  this  issue;  and  while  no  presumption 
arises  from  these  facts  that  the  engineer  did  see  the  person 
on  the  track,  yet  this  may  be  inferred  from  these  facts  by  the 
jury  whose  province  alone  it  is  to  decide  the  weight  to  be 
given  to  facts  legally  in  evidence  and  their  effect  on  the' issue 
which  they  are  admitted  to  prove."  L.  &  N.  R.  Co.  v.  Orr, 
121  Ala.  497,  26  South.  3«;;  S.  &  W.  R.  Co.  v.  Meadors,  95 
Ala.  137,  10  South.  141;  Nave  v.  A.  G.  S.  R.  Co.,  96  Ala.  268, 
II  South.  391 ;  Stringer  V.  A.  M.  R.  Co.,  99  Ala.  410,  13 
South.  75. 

2.  There  was  no  error  in  refusing  the  charge,  that  although 
the  jury  might  find  from  the  evidence  that  the  servants  of 
defendant  were  guilty  of  wantonness  in  the  management  of 
the  train,  which  resulted  in  plaintiff's  injury,  yet  if  they  fur- 
ther found,  that  plaintiff  was  himself  guilty  of  wanton  and 
reckless  conduct,  in  going  on  said  crossing  in  front  of  said 
train,  then  their  verdict  must  be  for  defendant.  A  railroad 
company,  even  in  case  of  a  trespasser,  has  no  right  to  kill 
him  on  that  account,  or  fail  to  use  all  preventive  means  to 
avoid  doing  so,  after  discovering  his  peril.  Even  consent  of 
the  party  injured  could  not  give  the  right  to  kill. 

In  the  case  of  Stringer  v.  A.  M.  R.  Co.,  supra,  in  referring 
to  wantonness  and  willfulness  on  the  part  of  defendant,  may 
be  found  the  expression:.  "Proof  of  the  latter  character  of 
negligence,  will  authorize  a  recovery  although  the  party  in- 
jured may  have  been  found  guilty  of  contributory  negligence, 
unless  the  contributory  negligence  on  his  part  is  of  the 
same  character  as  that  of  which  defendant  was  guilty, 
in  which  event,  he  would  not  be  entitled  to  a  verdict." 
This  expression  does  not  seem  to  have  been  necessary  to 
the  decision  of  the  cause  before  the  court,  but,  whether  a 
dictum  or  not,  the  doctrine  is  unsound  and  clearly  repu- 
diated by  later  decisions  of  the  court.     L.  &  N.   R.   Co.   v. 
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Orr,  121  Ala.  499^  26  Scct^  55 :  Samrv,  Harfcec;   103  Ala.  i6o» 
ITS^  I*  ScTi^i.  51 :,  -^  Aa:.  ii-  Rep.  2l 

3.  It  IS  i'y'g^pd  zbsi  the  r-y-arcr  c(  <lfir»<Uiit  isnot shown 
to  haTe  kac-w^  sf  tiae  occiiticas  at  tbe  craasiiie.  and,  there- 
fore, his  ccGd^ct  caery^t  be  said  ta  have  been  wanton  or  will- 
fzL  A  raflroaij  cccipacT  w^cl-i  be  giuaslj  ncglieent  to  place 
an  enginetr  in  charge  cf  a  train  wbo  was  not  familiar  with 
the  r:in,  asd  it  will  cot  be  inferred  or  presnmed  it  did  so. 
This  inference  cr  prescmptico.  as  bearing  on  the  question 
whether  the  engineer  knew  cf  the  conditions  at  the  crossing, 
is  eridentlj  matter  proper  fcr  the  consideration  of  the  jmy. 
**It  is  presumed  the  master  or  the  person  placed  in  chai^  of 
a  hazardous  business  cr  deoartment  thereof  is  familiar  with  the 
dangers,  latent  or  patent,  ordinarilj  accompanyii^  the  busi- 
ness he  had  in  change."  The  master  should  inform  the  serv- 
ant of  the  particular  perils  and  dangers  of  the  same.  Bailey, 
Mast.  Liab.  109;  Wood,  Master  &  Servant,  §§  335,  354;  Rob- 
inson M.  Co.  V.  Tolbert,  132  Ala.  462,  31  South.  5191 

What  we  here  say  is  to  be  taken  in  connection  with 
what  has  been  said  above,  as  to  the  necessity  of  the  jury's 
finding  that  the  engineer  was  in  bet  acquainted  with  the 
conditions  under  which  he  was  operatii^  the  train. 

The  motion  for  a  new  trial  was  properly  overruled. 

No  error  appearing  in  the  rulings  of  the  court,  the  judgment 
IS  affirmed.     Affirmed. 


SuTLiFF  V.  Pennsylvania  R.  Co. 

{Supreme  Court  0/ Pennsylvamiu^  May  iS^  1903.) 

[S5  AtL  Rep.  97X] 

Railroads— Injury  to  Person  on  Track. 

Evidence  in  an  action  for  injuries  received  while  on  the  track  of  a 
railroad  company  held  to  sostain  Terdict  for  plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  Wells  Sutlifi  against  the  Pennsylvania.  Railroad 
Company.     Judgment    for     plaintiff.     Defendant     appeals. 

Affirmed. 

Argued  before  MITCHELL,  DEAN.  FELL,  BROWN,  and 
MESTREZAT,  JJ. 

Henry  W.  Palmer,  for  appellant. 

John  T.  Lenahan  and  E.  F.  Cooke,  for  appellee. 

FELL,  J.  The  only  error  assigned  is  the  refusal  of  the 
court  to  direct  a  verdict  for  the  defendant  on  the  ground  of 
contributory  negligence.  The  defendant  owns  a  covered 
wooden  bridge,  800  feet  long,  which  spans  the  Susquehanna 
river  at  Nanticoke,  and  is  used  for  the  transportation  of  its  cars 
and  by  the  public  on  the  payment  of  tolls.  The  eastern 
approach  to  the  bridge  is  an  elevated  trestle  900  feet  long,  21 
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feet  wide,  and  9x>  feet  high,  on  one  side  of  which  are  the  rail-< 
road  tracks,  and  on  the  other  a  passaeeway  for  wagons.  The 
bridge  is  not  wide  enough  to  allow  its  use  by  cars  and 
wagons  at  the  same  time,  and  on  the  approach  the  space  be-» 
tween  the  side  of  a  car  aqd  the  wheels  of  a  wagon  passing 
it  is  only  three  or  four  feet.  Because  of  the  impossibility 
of  cars  and  wagons  passing  on  the  bridge,  and  the  great  dan- 
ger in  their  passing  on  the  approach,  a  safety  gate  is  placed 
at  the  eastern  end  of  the  approach.  This  gate  is  lowered 
when  the  bridge  is  in  use  for  the  passage  of  trains,  and  raised 
when  the  bridge  is  open  to  the  public.  This  use  of  the 
bridge  was  understood  by  the  plaintiff,  who,  having  paid  toll, 
and  finding  the  gate  raised,  drove  on  the  approach.  After 
proceeding  about  700  feet,  he  was  stopped  by  a  line  of  wagons 
which  had  been  halted  near  the  end  of  the  bridge.  It  ap- 
peared that  some  of  the  cars  of  a  coal  train  that  was  being 
pushed  across  the  bridge  in  the  direction  the  plaintiff  was 
going  had  been  derailed  at  the  west  end  of  the  bridge.  In 
order  to  clear  the  track,  the  train  had  been  cut,  and  at  the 
time  the  plaintifi  was  stopped,  a  part  of  the  train  was  being 
drawn  out  of  the  bridge  by  an  engine  running  with  its  tender 
in  front  The  plaintifi  testified  that  he  got  ofi  the  wagon, 
and  stood  on  the  railroad  tracks,  and  then  for  the  first  time 
saw  this  train  as  the  engine  was  coming  out  of  the  bridge; 
that  it  approached  and  passed  him  at  the  rate  of  eight  or  ten 
miles  an  hour,  and  that  he  was  injured  in  the  attempt  to  hold 
his  horses.  This  is  the  testimony  that  the  court  had  to  con-r 
sider  in  passing  on  the  request  for  instructions.  We  see  noth-r 
ing  in  it  that  would  warrant  the  withdrawal  of  the  case  from 
the  jury.  The  plaintiff  drove  on  the  approach  with  notice, 
because  of  the  position  of  the  gate,  that  the  bridge  was  open 
and  safe  for  travel.  The  engine  was  then  half  way  across  the 
bridge,  and  if  the  plaintifi  could  have  seen  it,  his  natural  as-t 
sumption  would  have  been  that  it  was  going  in  the  same  di- 
rection he  was,  and  that  he  could  proceed  in  safety.  When  he 
first  saw  that  he  was  in  danger,  he  had  neither  time  to  turn 
around  nor  space  in  which  to  do  so,  as  the  engine  was  within 
200  feet  of  him,  and  the  approach  to  the  bridge  was  too  nar- 
row to  admit  of  his  turning  his  wagon.  Of  course,  the  fact 
that  the  gate  was  up  would  not  release  him  from  the  charge 
of  contributory  negligence  if  he  went  on  notwithstanding  an 
obvious  danger  which  he  saw  or  should  have  seen.  But 
this  view  of  the  case  was  fully  covered  in  the  charge,  in  which 
it  was  said  :  ''Although  the  pole  or  gate  was  raised,  still  it 
was  Mr.  Sutliff's  duty  to  exercise  reasonable  care  to  see  that 
there  was  no  danger  or  apparent  danger  on  the  bridge. 
*  *  *  If  you  believe  he  saw  the  engine  on  the  bridge,  had 
reason  to  believe  it  would  return,  and  found  he  was  in  a  bad 
place,  and  could  with  reasonable  skill  and  effort  extricate 
himself  from  the  place,  it  was  his  duty  to  so  do.'* 
The  judgment  is  affirmed. 
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Baker  et  at.  v.  Roanoke  &  T.  R.  R.  R. 

{Supreme  Couri  of  North  Carolina^  Sepi.  21^  1903.) 

[45  S.  E).  Rep.  347.] 

Kilting  Stocic— Negligence— Prima  Facie  Case— Presumption  of  Neg- 
lig^ence — Question  for  Jury. 
Where,  in  an  action  ag^ainst  a  railroad  company  for  killinf^  stock, 
plaintiff  makes  a  prima  facie  case  under  Code  1883,  §  2326,  by  proof  of 
the  killing',  and  that  the  action  was  commenced  within  six  months,  and 
defendant  introduces  evidence  tending  to  show  that  it  was  not  neirli* 
gent,  the  question  of  defendant's  negligence  is  for  the  jury. 

Appeal  from  Superior  Court,  Bertie  County ;  Fred  Moore, 
Judge. 

Action  by  G.  W.  Baker  and  another  against  the  Roanoke 
&  Tar  River  Railroad.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 

Day  &  Bell,  J.  B.  Martin,  and  F.  D.  Winston,  for  appellant 
St.  Leon  Scull  and  B.  B.  Winborne,  for  appellees. 

CLARK,  C.  J.  This  was  an  action  for  negligently  killing  a 
horse.  At  the  close  of  the  evidence  the  defendant  moved  to 
nonsuit  the  plaintiff.  The  action  was  brought  within  six 
months,  and,  the  killing  having  been  shown,  the  statute  raised 
a  presumption  of  negligence,  and,  the  burden  to  rebut  such 
presumption  being  upon  the  defendant,  the  judge  could  not 
find  affirmatively  that  the  defendant's  evidence  had  been  safB- 
cient  to  do  this.  That  was  a  matter  for  the  jury.  The  judge 
could  instruct  the  jury,  as  he  did  in  this  case,  that  a  certain  state 
of  facts,  if  believed  by  them,  would  rebut  the  presumption, 
but  not  that  certain  evidence,  though  uncontradicted,  woald 
do  so.  The  burden  is  on  the  defendant  to  rebut  the  pre- 
sumption, and  the  jury  alone  can  pass  on  its  credibility; 
otherwise,  if  the  only  eyewitness  is  witness  for  the  defendant, 
the  plaintiff  would  be  at  his  mercy,  and  would  be  deprived 
altogether  of  the  benefit  of  the  statute,  because  he  did  not 
happen  to  see  the  killing.  It  would  be  a  novelty  to  nonsait 
the  plaintiff  on  the  defendant's  evidence. 

The  statute.  Code  1883,  §  2326,  originally  enacted  in  1856, 
is  clear  and  unambiguous:  ''When  any  cattle  or  other  live 
stock  shall  be  killed  or  injured  by  the  engines  or  cars  running 
upon  any  railroad,  it  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  company  in  any  action  for  damages 
against  such  company,''  with  a  proviso  that  the  plaintiff  can- 
not have  ''the  benefit  of  this  section"  unless  the  action  is 
brought  within  six  months.  The  defendant  relies  upon  an 
expression  in  the  opinion  in  Doggett  v.  Railroad,  81  N.  C. 
467,  "that,  when  all  the  facts  and  circumstances  of  the  acci- 
dent are  known,  the  law  itself  will  raise  or  refuse  the  inference 
of  neglect,  upon  which  the  liability  of  the  company  depends. 
The  force  of  the  presumption  only  applies  when  the  facts  are 
not  known,  or  when,  from  the  testimony,  they  are  uncertain." 
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In  the  present  case  this  dictum,  if  it  bore  the  meaning  the 
defendant  attributes  to  it,  would  not  apply,  because  the  facts 
are  disputed.     The  defendant  was  not  content  with  the  plain- 
tiff's evidence,   but  put  in  testimony  of  its  own  to  show  a 
different  state  of  facts,  of  course;    otherwise  it  would   have 
been  useless.     Furthermore,  this  expression  in  the   Doggett 
Case  has  been  recently  and  authoritatively  construed   and  ex- 
plained (or  overruled,  as  it  may  be  considered)  in  Hardison 
V.  Railroad,  I20  N.  C.  492,  26  S.  E.  630,    in  which  Furches, 
J.,  speaking  for  a  unanimous  court,   says:     '4t  seems  to  us 
that  the  language  used  by  the  court  in  Doggett  v.    Railroad, 
81  N.  C.  4S9,  and  in  Durham  v.  Railroad,   82  N.  C.    352,   is 
calculated  to  produce  an  erroneous  impression,  and  that  it 
would  have  been  more  accurate  to  have  said  that  the  prima 
facie  case  created  by  the  statute  is  rebutted  where  the  undis- 
puted facts  show  there  was  no  negligence  on  the  part  of  defend- 
ant, than  it  was  to  say  that  the  statute  did  not  apply.     There 
is  no  exception  in  the  statute.     It  is  in   terms  general,  and 
applies  alike  to  all  cases  of   killing  stock  by  a    railroad. 
But    this    prima    facie  case    may    be    rebutted,    and    that 
is    what    we    suppose    the    court   meant  in    the    cases    of 
Doggett  and   Durham,  supra.*'     Accordingly,   in  Hardison's 
Case,  120    N.   C.   492,   26   S.    E.   630,   which  reviewed  and 
construed  Doggett's  and  Durham's,  the  court  held:    ''Where, 
in  the  trial  of  an  action  against  a  railroad  company  for  kill- 
ing stock,  the  plaintiff  showed  the  killing,  and  that  the  action 
was  commenced  within  six  months  thereafter,  and  the  defend- 
ant introduced  evidence  tending  to  show  that   it  was  not 
negligence,  it  was  error  to  direct  a  verdict  for  the  defendant.'' 
The  court  held  that  by   the  terms  of  the  statute,  when,    as  in 
Hardison's  Case,  the  killing  and  the  beginning  of  the  action 
within  six  months  were  shown,  nothing  else  appearing,  it  was 
the  duty  of  the  judge  to  instruct  the  jury   (if  they  believed 
the  evidence)  ''to  Ind  the  first  issue  for  the    plaintiff,  but, 
as  the  defendant  introduced  evidence  tending  to  show  that 
there  was  no  negligence  on  the   part  of  the  defendant  in 
killing  the  cow — that  is,  to  rebut  the  prima  facie  case  of  the 
plaintiff — it  then  became  an  issue  of  fact,  which  could  not  be 
found  by  the  court,  but  should   have  been   left  to  the  jury." 
Hardison's    Case    is  approved  by  a  unanimous  court,   the 
above  paragraph  being  quoted  verbatim   and  approved   in 
Hunter  V.  Tel.  Co.,  130  N.    C   top  p.   609,   41   S.    E.    797. 
To  same  purport  are  all  the  older  cases.     Pippen  v.  Railroad, 
75  N.  C.  54,  Battle  v.  Railroad,  66  N.  C.   343,  and  Clark  v. 
Railroad,  60  N.  C.  109,  in  which  last  (the  first  case  after  the 
statute)  Battle,  .?.,  says  the  defendant  is  "put  by  the  law  un- 
der the  heavy  burden  of  proving  affirmatively  a  negative." 
In  fact,  the  statute  is  too  explicit  to  admit  of  more  than  one 
construction,  and   has  been  adopted  in   many  other  states. 
2  S.  &  R.  on    Neg.  §  432.     In  this  very  case  the  defendant 
itself  requested,  and  the  court  charged:    "If  the  defendant's 
engineer  and  fireman  were  keeping  a  proper  lookout,  and  the 
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horse  suddenly  ran  to  the  train,  and  the  fireman  looked  and 
saw  him,  and  at  once  notified  the  engineer,  and  before  the 
engineer  had  time  to  apply  the  brakes,  and  the  train  was 
properly  equipped,  the  horse  was  stricken,  and  the  engineer 
could  not  have  prevented  it  under  all  the  circumstances,  then 
the  defendant  has  rebutted  the  statutory  presumption  of  de- 
fendant's neerligence,  and,  in  the  absence  of  other  negligence 
on  the  part  of  the  defendant,  the  jury  should  find  the  issue 
as  to  negligence  'No.'  "  There  was  evidence  that  the  horse 
ran  along  the  track  120  to  165  feet  before  he  was  struck,  and 
other  evidence  by  reason  of  which  the  jury  did  not  find  that 
the  presumption  of  negligence  was  rebutted. 

There  are  other  exceptions,  but  they  are  without  merit, 
and  require  no  discussion.  It  was  agreed  that,  if  the  plain- 
tiff could  recover,  the  measure  of  damages  was  $^5. 

We  find  no  error. 

Alabama  Midland  Ry.  Co.  v,  E.  Swindell  &  Co. 

{Supreme  Court  of  Georgia^  June  *p,  /poj.) 

[45  S.  B.  Rep.  264  J 
Jurisdiction. 

This  court  has  jurisdiction  to  review  the  judgments  of  the  city  court 
of  Bainbridge  upon  direct  writ  of  error. 

Fires  Set  by  Locomotives— New  Trial. 

Under  the  ruling  made  in  the  case  of  Southern  Railway  Co.  v.  Pace» 
40  S.  E.  723,  114  Ga.  712,  and  the  cases  which  that  decision  followed,  the- 
evidenct  in  the  present  case  was  not  sufficient  to  authorize  a  verdict  for 
the  plaintiff,  and  a  new  trial  should  have  t>een  s^ranted. 

(Syllabus  by  the  Court. ) 

Error  from  City  Court  of  •  Bainbridge;  B.  B.  Bower, 
Judee. 

Action  by  E.  Swindell  &  Co.  against  the  Alabama  Midland 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
bring^s  error.     Reversed. 

Hawes  &  Hawes  and  D.  H.  Pope,  for  plaintiff  in  error. 
A.  L.  Townsend  and  Jas.  K.  Hines,  for  defendant  in  error. 

COBB,  J.     I.  The  motion  to  dismiss  the  writ  of  error  must 
be  overruled.     Under  the  ruling  in  Cooper  v.  State,  103   Ga. 
405*  30  S.  E.    249,  which  was  followed  in   Medlock  v.    Has- 
lett,  IIS  Ga.  428.  41  S.    E.     594,   the  act  of  November  21, 
1901  (Acts  1901,  p.  94),  had  the  effect  to  constitute  the  then 
existing  city  court  of  Bainbridge  a  constitutional  city  court. 

2.  The  evidence  discloses  a  case  very  similar  to  that  which 
was  contained  in  the  record  in  the  case  of  Southern  Railway 
Co.  V.  Pace,  114  Ga.  712,  40  S.  E.  723.  That  decision  was 
followed  in  the  case  of  Southern  Railway  Co.  v.  Horine,  115 
Ga.  664.  42  S.  E.  52.  Under  these  rulings,  the  evidence  in 
the  present  case  did  not  authorize  a  verdict  in  favor  of  the 
plaintiff,  and  the  judge  should   have  granted   a    new   triaL 

Judgment  reversed.     All  the  Justices  concur. 
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[Supreme  Court  of  New  Hampshire^  Merrimack^  June  2^  1903,) 

[55  Atl.  Rep.  892.] 

Injury  to  Trespasser  on  Trmck— Negligence— Failure  to  Discover  Piain- 
tifPs  Danger.* 
A  railroad  company  is  liable  for  injuries  to  a  trespasser  on  the  track, 
provided  its  servants  failed  to  use  due  care  to  discover  him  in  a  position 
of  dangler,  under  such  circumstances  as  would  have  put  a  man  of  aver- 
age prudence  on  inquiry. 

Same— Presunnption  That  Trespasser  on   Engine  Will  Alight  in  Safe 
Place. 

PlaintifiP,  who  was  a  trespasser,  rode  on  the  footboard,  at  the  rear 
end  of  the  tender  of  a  switch  engine,  in  company  with  a  switchman. 
After  the  engine  stopped  opposite  a  station,  near  a  side  track  on  which 

*As  to  the  care  due  trespassers  on  track,  see  generally,  foot-note  ap- 
pended to  Carrier  v.  Missouri  Pac  Ry.  Co.  (Mo.).  7  R.  R.  R.  585,  30  Am. 
Si  Eng.  R.  Cas.,  N.  S..  585;  Wright  v.  Southern  Ry.  Co.  (N.  Car.), 
7  R.  R.  R.  677, 30  Am.  A.  Eng.  R.  Cas.,  N.  S..  677  (f rom  emplovees  in 
charge  of  hand  cars) ;  Corbett  v.  Oregon  Short  Line  R.  Co.  (Utah), 
7  R.  R.  R.  736,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  736;  Richmond  Pas- 
senger &  Power  Co.  v.  Racks  (Va.),  7  R.  R.  R.  615,  30  Am.  &  Eng. 
K.  Cas.,  N.  S.,  615;  Ash  worth  v.  Southern  Ry.  Co.  (Ga.),  5  R.  R. 
R.  679.  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  679  (at  point  where  trespasser 
should  be  expected);  Martin  v,  Chicago  &  N.  W.  Ry.  Co.  (IlL),  1  R. 
R.  R.  718,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  718,  (at  point  where  ordi- 
nance makes  it  an  offense  to  cross  track)  ;  Haltiwanger  v,  Columbia, 
N.  ft  L.  R.  Co.  (S.  Car.),  3  R.  R.  R.  883,  26  Am.  *&  Eng.  R.  Cas.,  N. 
8.,  883  (where  track  is  used  as  foot  path) ;  Brooks  v,  Pittsburg,  etc., 
Ry.  Co.  (Ind.),  1  R.  R.  R.  521,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  521 ; 
Vanaradell  v.  I^uisville  &    N.  R.  Co.  (Ky.),  1   R.   R.  R.  61,  24  Am. 

6  Eng.  R.  Cas.,  N.  S  ,  61  (lookouts) ;  Chicago  Terminal  Transfer  Co. 
V,  Kotoski  (111.),  5  R.  R.  R.  530,  28  Am.  ft  Eng.  R.  Cas.,  N.  S.,  530 
(failure  to  stop  train  after  seeing  person  on  track)  ;  Mizzell  v.  South- 
em  Ry.  Co.  (Ala.).  1  R.  R.  R.  514,24  Am.  ft  Eng.  R.  Cas.,  N.  S.,  514  ; 
Denver  ft  R.  G.  R.  Co.  v.  Buffehr  (Colo.),  4  R.  R.  R.  762,  27  Am.  ft  Eng. 
R.  Cas.,  N.  S.,  762  (willfulness  and  negligence  after  discovery  of  peril): 
Humphreys  z^.  Valley  R.  Co.  (Va.),5R.  R.  R.  649,  28  Am.  &  Eng.  R. 
Cas.,  N.  S.,  649  (negligence  after  discovery  of  peril,  sufficiency  of  evi- 
dence) ;  Missouri,  etc.,  Ry.  Co.  of  Texas  v,  Haltom  (Tez.),  1  R.R.  R.  58, 
24  Am.  ft  Eng.  R.  Cas.,  N.  S.,  58  (knowledge  of  trespasser's  peril,  suffi- 

>  ciency  of  evidence) ;  notes,  5  Am.  ft  Eng.  R.  Cas.,  N.  S.,  483 ;  11  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  831 ;  19  Am.  ft  Eng.   R.  Cas.,  N.  S.,  120  ;  20  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  322 ;  8  Am.  ft  Eng.  R.  Cas.,  N.  S.,  671  (signals  at 
crossings) ;  13  Am.  ft  Eng.  R.  Cas.,  N.  S.,  824  (wanton  negligence) ; 
8  Am.  ft  Eng.  R.  Cas.,  N.  8.,  677  (trespasser  seen  in  perilous  place) ; 

7  Am.  ft  Eng.  R.  Cas.,  N.  8.,  121  (drunken  trespasser);  Texas  ft  P. 
Ry.  Co.  V,  Harby  (C.  C.  A.),  15  Am.  ft  Eng.  R.  Cas.,  N.  S.,  737 
(degree  of  care  required  in  stopping  train) ;  St.  Louis,  I.  M.  ft  S. 
Ry.  Co.  V.  Beecher  (Ark.),  10  Am.  ft  Eng.  R.  Cas.,  N.  8.,  557  (dis- 
tinction between  care  due  in  running  train  towards  a  trespasser  and 
a  passenger);  Nelling  v,  Chicago,  St.  P.  ft  K.  C.  R.  Co.  (Iowa), 
4  Am.  ft  Eng.  R.  Cas.,  N.  S.,  539;  Florida,  etc.,  R.  Co.  v,  Wil- 
liams (Fla.),  5  Am.  ft  Eng.  R.  Cat*.,  N.  8.,  709  (to  person  seen  on 
track);  Pierce  v.  Walters  (in.),  8  Am.  ft  Eng.  R.  Cas.,  N.  8.,  672 
(trespasser  on  bridge);  Jackson  v,  Kansas  City,  etc.,  R.  Co.  (Mo.), 
19  Am.  ft  Eng.  R.  Cas.,  N.  8.,  199;  Texas  ft  P.  Ry.  Co.  v.  Rob- 
erts (Tex.),  10  Am.  ft  Eng.  R.  Cas.,  N.  S.,  727;  Louisville  ft  N. 
R.  Co.  V.  Taafe  (Ky.),  15  Am.  ft  Eng.  R.  Cas.,  N.  8.,  693  (person 
seen  on  track) ;  Chamberlain  v,  Miasouri  Pac.  Ry.  Co.  (Mo.),  3  Am.  ft 
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it  was  about  to  enter,  the  switchman  alighted  to  turn  the  switch,  and, 
without  observing  plaintiff,  who  had  gotten  off  the  footboard  on  the 
track,  signaled  the  engine  to  back,  which  was  immediately  done, 
and  plaintiff  was  struck.  Plaintiff  could  have  safely  alighted  from 
either  end  of  the  footboard  without  stepping  on  the  track,  and  knew 
that  the  engine  was  a  switch  engine,  and  liable  to  back  at  any  minnte : 
Aeld  that,  since  the  switchman  was  entitled  to  presume  that  if  plain- 
tiff would  alight,  he  would  do  so  in  a  safe  place,  and  not  on  the  track, 
the  switchman  was  not  guilty  of  negligence  in  failing  to  inform  him- 
self as  to  plaintiff's  position  before  signaling  the  engine  to  back. 

Exceptions  from  Superior  Court,  Merrimack  County;  Peas- 
lee,  Judge, 

Action  by  George  L.  Myers  against  the  Boston  &  Maine 
Railroad  Company  for  personal  injuries.  Case  transferred 
from  superior  court.  Plaintiff  was  run  over  by  an  engine 
while  on  defendant's  tracks  for  his  own    convenience.     At 

Eng.  R.  Cas.,  M.  S.,  401  (persons on  track  in  populous  neighborhood) ; 
Louisville  &  N.  R.  Co.    v,  Tinkham  (Ky.),  13  Am.  A  Eng.  R.  Cas., 
N.  S.,  800;  Missouri  Pac.  Ry.  Co.  v.  Prewitt  (Kan.),  13  Am.  &Eng. 
R.  Cas.,  N.  S.,  807;  Sheehan  v.  St.  Paul  A  D.  Ry.  Co.  (C.  C.  A.),  8 
Am.  A.  Eng.  R.  Cas.,  N.  S.,  123;  Thomas  v,  Chicago,  M.  A   St.  P. 
Ry.  Co.   (Iowa),  9  Am.  A  Eng.  R.  Cas.,  N.    S.,    854    (trespasser    in 
perilous  place);  Morgan  v.  Wabash  R.  Co.   (Mo.),    20   Am.    A    Eng. 
R.  Cas.,  N.  S.,  372  (lookout  where  track  used  as  foot  path);  McCall 
V,  Southern   Ry.  Co.   (N.  Car.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  760 
(duty  to  stop  train  when  person  on  track  is  apparently  unconscious  of 
danger);  Tully  v.  Philadelphia,  etc.,  R.  Co.  (Del.),  23  Am.  A    Eng^. 
R.  Cas.,  N.  S.,  209;  Louisville  A  N.  R.  Co.  v.  Hooker  (Ky.),  23  Am. 
A  Eng.  R.  Cas.,  N.  S.,  522  (trespassers  in  switch    yard);    Cleveland, 
C,  C.  A  St.  L.  Ry.  Co.  v.  Tartt  (C.  C.  A.),  18  Am.  A  Eng.R.  Cas., 
N.  S.,  226;  Grady  v,  Georgia  R.  R.  A  Banking  Co.  (Ga.),  20  Am.  A 
Eng.  R.  Cas.,  N.  S.,  400;  Louisville  A  N.  R.  Co.  v.  Vittitoe    (Ky.), 
8  Am.  A  Eng.  R.  Cas.,  N.  S.,  666;  Thomas  v,    Chicago,    M.    A   St. 
P.  Ry.  Co.  (Iowa),  21  Am.  A  Eng.  R.    Cas.,    N.    3.,    586;    Ward   v, 
Illinois  C.  R.  Co.   (Ky.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  689;  Becker 
V.  Louisville  A  N.  R.  Co.  (Ky.),    20  Am.  A  Eng.  R.    Cas.,    N.    8., 
803  (trespasser  seen  on  bridge);  Thomas  v,  Chicago,   M.    A    St.    P. 
Ry.  Co.   (Iowa),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  586    (trespasser  seen 
on  track) ;  Sloniker  v.  Great  Northern  Ry.    Co.    (Minn.),  13   Am.    A 
Eng.  R.  Cas.,  N.  S.,  819  (failure    to    exercise    ordinary    care   when 
trespasser's  peril  is  apparent);  Merrilees  v,  Wabash  R.  Co.  (Mo.),  22 
Am.  A  Eng.  R.  Cas.,    N.    S.,    158    (negligence    after    discovery    ot 
peril) ;  Tucker  v,  Norfolk  A  W.  R.  Co.  (Va.),  3  Am.  A  Eng.  R.  Cas., 
N.  8.,  651  (injury  after  notice  of  trespasser's  peril);  Pierce    v,  Wal- 
ters (111.),  8  Am.  A   Eng.  R.    Cas.,   N.  S.,  672  (injury   to   trespasser 
rescuing   child    on    bridge);  St.    Louis,    etc.,    R.    Co.    v,    Dingman 
(Ark.),  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  261;  Dyche  v.    Vicksburg,    S. 
A   P.  R.  Co.   (Miss.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  526;    Texas   A 
P.  Ry.  Co.  V.  Staggs  (Tex.),  8  Am.    A  Eng.    R.    Cas.,    N.    S.,    197; 
Egan  V.  Montana  Cent.  Ry.  Co.   (Mont.),  20  Am.  A   Eng.    R.    Cas., 
N.  S.,    72  (lookouts) ;  Huif  v.  Chesapeake  A  O.  Ry.  Co.  (W.  Va. ),  17 
Am.  A  Eng.  R.  Cas.,  N.    8.,  762    (liability   depending   on    existence 
of  wanton  or  gross  negligence) ;    Trudell    v.    Grand  Trunk    Ry.   Co. 
(Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  316    (not  liable    where    ab- 
sence of  gross  negligence) ;  Reidel  v,    Philadelphia,  W.  A  B.  R.  Co. 
(Md.),  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  91;  Cleveland,  C.,C.   &  St.  L. 
Ry.  Co.  V.  Tartt  (C.  C.  A.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  226;  Ward 
V.  Illinois C.  R.  Co.  (Ky.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  689  (speed  in 
excess  of  ordinance) ;  Schug  v,  Chicago,  M.  A  St.  P.  Ry.  Co.  (Wis.), 
15  Am.  A  Eng.  R.  Cas.,  N.  S.,  705. 
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the  close  of  plaintiff's  evidence  a  nonsuit  was  ordered,   sub- 
ject to  exceptions.     Exceptions  overruled. 

Martin  &  Howe,  for  plaintiff. 
Streeter  &  Mollis,   for  defendants. 

BINGHAM,  J.  Notwithstanding  the  plaintiff  was  a  tres- 
passer upon  the  defendants*  premises  at  the  time  he  received 
his  injury,  it  was  the  duty  of  the  defendants,  in  the  exercise 
of  ordinary  care,  to  avoid  injuring  him  through  their  active  in- 
tervention, if  they  knew  of  bis  presence  in  a  dangerous  situa- 
tion, or  if  their  failure  to  learn  of  it  was  due  to  their  culpable 
ignorance.  In  other  words,  they  were  in  fault  if  they  failed  to 
use  due  care  to  discover  his  presence  in  a  position  of  danger, 
when  circumstances  existed  which  would  put  a  man  of  average 
prudence  upon  inquiry.  Mitchell  v.  Railroad,  68  N.  H.  96,  34 
Atl.  674;  Shea  v.  Railroad,  69  N.  H.  361,,  3^3,  41  Atl.  774. 
This  does  not  mean  that  the  defendants  were  bound  to  ascer- 
tain and  take  precautions  in  reference  to  the  plaintiff's 
possible  or  chance  presence  in  a  dangerous  situation  upon 
their  premises,  but  that  they  were  required  not  to  actively 
injure  him,  if  circumstances  existed  that  warranted  their 
anticipating  his  presence  in  such  a  situation  as  a  probable 
occurrence.  Shea  v.  Railroad,  supra;  Davis  v.  Railroad,  70 
N.  H.  519,  49  Atl.  108.  The  trial  justice,  in  entering  the 
order  of  nonsuit,  must  have  ruled,  as  a  matter  of  law,  that 
the  defendants  could  not  reasonably  be  required  to  antici- 
pate the  presence  of  the  plaintiff  upon  their  track  in  a  posi- 
tion of  danger  at  the  time  their  servant  signaled  the  engineer 
to  back  the  engine.  If  this  ruling  was  right,  the  order  must 
stand.  The  evidence  was  that  the  plaintiff,  while  riding 
from  White  River  Junction  to  West  Lebanon  on  a  shifting 
engine,  stood  upon  the  footboard  at  the  rear  end  of  the  ten- 
der, just  south  of  the  drawbar,  and  about  midway  between 
the  rails.  Upon  arriving  at  West  Lebanon,  the  engine 
was  stopped  opposite  the  station,  which  was  on  the  north 
side  of  the  track.  A  servant  of  the  defendants,  who  had  rid- 
den over  on  the  footboard,  before  getting  off  to  go  about  his 
work,  told  the  plaintiff  to  get  off  when  the  engine  stopped^ 
Another  servant,  a  switchman,  who  saw  the  plaintiff  riding 
upon  the  footboard,  got  off  before  the  engine  stopped,  and 
went  to  set  a  switch,  so  that  the  engine  might  be  backed 
upon  a  side  track  in  the  yard.  When  the  engine  came  to  a 
standstill,  the  plaintiff  stepped  down  from  the  footboard 
upon  the  track.  The  switchman,  without  observing  the 
plaintiff,  though  he  could  have  seen  him  had  he  looked, 
gave  a  signal  to  back  the  engine,  which  was  immediately 
done,  and  the  plaintiff  was  run  upon  and  injured.  The  plain- 
tiff could  have  safely  alighted  from  either  end  of  the  footboard 
without  stepping  upon  the  ttack,  and  knew  the  engine  upon 
which  he  was  riding  was  a  shifter. 

It  was  the  duty  of  the  plaintiff  to  use  due  care  to  avoid  be- 
ing injured.     He  was  bound  to  use  the  care  men  of  average 
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prudence  use  under  similar  circumstances,  and  one  of  the  cir* 
cumstances  to  be  considered  is  his  knowledge  of  the  situation 
and  its  dangers.  He  is  held  to  know  everything  in  respect 
to  his  situation  and  its  dangers  which  he  would  have  known 
had  he  exercised  due  care.  Knowing  the  use  made  of  the  en- 
gine, and  the  position  it  was  then  occupying  upon  the  track, 
as  a  man  of  average  prudence,  he  ought  to  have  known  that 
it  was  liable  to  be  moved  at  any  moment,  either  forward 
or  backward.  He  had  no  reason  to  believe  that  it  would 
remain  stationary  for  any  given  length  of  time.  If  moved 
backward,  he  knew  that  it  would  pass  over  the  track  imme- 
diately back  of  the  footboard  on  which  he  stood,  and  would 
injure  him  if  he  was  upon  the  track.  He  could  have  seen 
the  switchman  had  he  looked,  anil  further  informed  himself 
of  the  danger  of  going  upon  the  track  at  that  time  and  place. 
He  did  not  look  to  see  the  switchman,  or  take  any  precau- 
tions to  ascertain  whether  he  could  safely  step  upon  the  track. 
The  evidence  shows  that  he  was  careless  when  his  duty  re- 
quired him  or  be  careful. 

If  it  would  not  be  unreasonable  to  conclude  from  the  evi- 
dence that  the  switchman  should  have  anticipated  the  plaintiff 
would  be  getting  off  after  the  engine  was  stopped,  still  it 
does  not  follow  that  a  jury  would  be  warranted  in  concluding^ 
that  the  switchman  was  also  bound  to  have  anticipated  that 
he  would  get  off  in  a  negligent  and  careless  manner.  When 
the  switchman  last  saw  the  plaintiff,  he  was  in  a  position 
of  safety  upon  the  engine;  and  the  switchman  had  the  right 
to  assume  that,  if  the  plaintiff  concluded  to  get  off,  he  would 
exercise  the  care  of  a  man  of  average  prudence  acting  under 
like  circumstances,  and  get  off  when  and  where  he  could 
safely  do  so.  That  the  plaintiff  might  carelessly  step  upon 
the  track  was  not  sufficient  to  charge  the  switchman  with 
knowledge  that  he  would  do  so,  or  to  make  it  the  switchman's 
duty  to  look,  and  ascertain  what  he  actually  did.  A  jury 
would  not  be  warranted  in  finding  that  the  switchman  was 
bound  to  anticipate  that  the  plaintiff  would  negligently  step 
upon  the  track  as  a  probable  occurrence.  Waldron  v.  Railroad, 
71  N.  H.  362,  365,  366,  52  Atl.  443. 

The  nonsuit    was    properly  ordered.     Exceptions    over- 
ruled. 

WALKER,  J.,  did  not  sit;  the  others  concurred. 


Illinois  Cent.  R,  Co.  v.  Leiner. 

{Supreme  Court  of  Illinois^  April  24^  1903,) 

L67N.  E.  Rep.  398.] 

Killing  of  Trespasser  on  Train— Liability.* 
A  carrier  is  liable  to    a  trespasser  on  one  of  its  trains,  if    he    was 

*As  to  the  care  due  trespassers  on  trains,  see  preceding  caae  and  foot* 
note. 
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Icilled  througrh  the  wanton  or    reckless   conduct   of   the    carrier's   em- 
ployees. 

Same— Wantonness  or  Willfulness— Sufficiency  of  Evidence. 

In  an  action  ag^ainst  a  railroad  company  for  wrong^ful  death,  owing  to 
a  collision  between  trains,  evidence  A^/</ sufficient  to  warrant  submission 
to  jury  of  the  question  whether  the  misconduct  of  those  operating  the 
trains  had  been  wanton  and  willful. 

Fellow  Servants — Employee  Not  on  Duty.* 

A  freight  conductor,  not  on  duty,  but  riding  on  one  of  the  master's 
trains,  on  his  way  to  his  home,  is  not  a  fellow  servant  with  servants 
who  are  operating  the  master's  trains. 

Remarks  of  Counsel. 

Counsel  for  plaintiff  stated  to  the  jury  that  he  would  submit  no  instruc- 
tions to  them,  but  that  the  instructions  would  be  those  asked  by  defend- 
ant. The  court  directed  him  to  confine  his  argument  to  facts  in  the 
record,  and  he  then  stated,  '*It  is  the  sworn  duty  of  the  jury  to  consider 
the  instructions  offered,  for  the  reason  that,  when  passed  upon  by  the 
"Court,  and  read  to  you  by  the  court,  they  are  the  law  governing  the  case, 
and  they  should  be  followed  by  the  jury":  held,  that  defendant  could 
have  suffered  no  injury  from  the  remark  as  to  plaintiff  not  submitting^ 
instructions. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Henry  J.  Leiner,  as  administrator  of  William  A. 
^ing,  against  the  Illinois  Central  Railroad  Company.  From 
a  judgment  of  the  Appellate  Court  (103  111.  App.  438)  affirm- 
ing a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

This  is  an  action  on  the  case,  brought  against  appellant  to 
Tecover  damages  for  the  death  of  appellee's  intestate,  Wil- 
liam A.  Wing,  which  occurred  January  12,  1901,  in  a  rear- 
^nd  collision  in  the  city  of  Belleville,  St.  Clair  county.  111., 
while  said  William  A.  Wing  was  riding  in  the  caboose  of  a 
certain  freight  train  of  said  defendant.  The  case  was  tried 
by  the. court  and  a  jury,  who  returned  a  verdict  for  the  plain- 
tiff below  for  the  sum  of  $s,ooo.  Judgment  was  rendered 
upon  the  verdict,  after  overruling  motions  for  new  trial  and 
in  arrest  of  judgment.  The  case  was  taken  by  appeal  to 
the  Appellate  Court,  where  the  judgment  has  been  affirmed. 
The  present  appeal  is  prosecuted  from  such  judgment  of 
affirmance.  At  the  close  of  all  the  evidence  the  defendant 
asked  the  court  to  give  the  jury  a  written  instruction  find- 
ing the  defendant  not  guilty.     This  instruction  was  refused. 

Kraiper,  Creighton  &  Shaeffer  (John  G.  Drennan,  of  counsel), 
ior  appellant. 

M.  W.  Borders,  for  appellee. 

MAGRUDER,  C.  J.  Upon  the  trial  of  this  case  no  instruc- 
tions were  asked  by  the  appellee.  The  appellant  presented 
to  the  trial  court  23  instructions  to  be  given  to  the  jury,  of 
which  12  were  given  as  asked,  and  11  were  refused.  No 
complaint  is  made  as  to  the  action  of  the  trial  court  in  the 
admission  or  exclusion  of  evidence.     Substantially  the  only 

*As  to  the  care  due  trespassers  on  trains,  see  preceding-  case  and  foot* 
note. 
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question  in  the  case  is  that  which  arises  from  the  refusal  of 
the  trial  court  to  instruct  the  jury  to  find  for  the  defendant. 
Nearly  all  the  instructions  asked  by  the  appellant,  and  given 
in  its  behalf,  left  it  to  the  jury  to  determine  whether  the 
servants  of  the  appellant  in  charge  of  the  trains  which 
collided,  or  any  of  them,  were  at  the  time  guilty  of  such  will^ 
ful  and  wanton  misconduct  as  directly  contributed  to  the 
death  of  appellee's  intestate,  William  A.  Wini?.  The  only 
material  question,  therefore,  is  whether  there  is  sufiScient 
evidence  in  the  record  tending  to  prove  such  wantonness  or 
willfulness.  That  question  has  been  settled  in  favor  of  appel- 
lee by  the  judgments  of  the  lower  courts.  As,  however, 
appellant  claims  that  the  evidence  does  not  tend  to  show  that 
the  injury  which  resulted  in  Wing's  death  was  wantonly  and 
willfully  inflicted,  the  evidence  will  be  examined  so  far  as  it 
bears  upon  that  proposition. 

I.  Appellant  claims  that,  at  the  time  deceased  lost  his  life, 
he  was  a  trespasser  upon  the  freight  train  upon  which  he 
was  riding.  The  deceased  was  an  employee  of  the  appellant 
as  a  conductor  upon  one  of  its  freight  trains,  but,  as  we  un- 
derstand the  evidence,  on  the  evening  of  Saturday,  January 
II,  1901,  he  had  brought  his  freight  train  to  East  St.  Louis, 
and  was  there  released  from  his  work,  so  that  he  was  entitled 
to  go  to  his  home  at  Sparta  to  spend  Sunday.  In  order  to 
reach  Sparta,  it  was  necessary-  for  him  to  ride  upon  one  of 
appellant's  trains  from  East  St.  Louis  to  Coulterville,  passing 
through  Belleville.  Belleville  is  13  miles  southeast  from  East 
St.  Louis.  On  the  evening  of  January  nth  the  deceased 
obtained  from  the  proper  officials  at  Carbondale, 
by  telegraph,  a  telegraphic  pass,  permitting  him  to 
ride  on  a  certain  passenger  train  (No.  203),  which  was 
to  leave  East  St.  Louis  at  9:04  p.  ni.  that  evening.'  The 
pass  did  not  reach  him  until  8:58,  about  6  minutes  before 
the  passenger  train  was  to  start.  As  we  understand 
the  proof,  it  was  necessary  for  him  to  walk  some  500 
feet  to  reach  the  passenger  train  from  the  place  where 
he  obtained  his  pass,  and  it  is  quite  evident  that  he 
missed  the  train  from  lack  of  time  to  reach  *it.  He  then 
made  application  to  the  conductor  of  freight  train  No.  255 
for  transportation  on  that  train  to  Coulterville  through  Belle- 
ville. He  stated  to  the  conductor  that  transportation  had 
been  furnished  to  him,  and  the  conductor  permitted  him  to 
go  upon  the  train,  and  told  him  to  enter  the  caboose  and  go  to 
bed,  and  he  would  wake  him  up  when  they  reached  Coulter- 
ville. The  conductor  did  not  require  him  to  exhibit  his  pass, 
or  any  evidence  of  his  right  to  travel  upon  the  freight  train. 
Freight  train  No.  255  consisted  of  30  cars  drawn  by  one 
engine,  with  a  caboose  at  the  end  of  the  train.  Although 
this  train  was  to  leave  East  St.  Louis  at  10  o'clock,  it  did  not 
actually  get  started  until  12:40;  and  although  it  ordinarily 
took  only  i  hour  to  go  from   East   St.  Louis  to   Belleville. 
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being  a  distance  of  only  13  miles,  yet  the  train  did  not  reach 
Belleville  until  3:20  on  the  morning  of  January  12,  1901.  It 
consumed  2  hours  and  40  minutes  in  making  the  journey  from 
East  St.  Louis  to  Belleville.  The  delay  was  caused  by  the 
inability  of  the  engine  to  haul  the  30  cars  to  the  top  of  the 
elevation  near  the  western  limits  of  the  city  of  Belleville. 
The  conductor  was  obliged  to  divide  his  train,  and  take  each 
half  up  the  hill  separately.  In  addition  to  this,  it  was  nec- 
essary to  detach  the  engine  and  go  to  Belleville  and  get  water 
and  return.  The  deceased  went  to  sleep  in  the  caboose  be- 
fore train  No.  255  left  East  St.  Louis,  and  was  asleep  in  the 
caboose  when  the  train  arrived  at  Belleville.  By  the  terms 
of  some  rule  of  the  company,  as  is  claimed  by  the  appellant, 
freight  train  No.  255  carried  no  passengers,  though  no  such 
rule  was  produced  in  evidence. 

It  is  claimed  that  the  deceased  was  a  trespasser,  upon  the 
alleged  ground  that,  although  he  was  an  employee  of  the 
company — though  not  then  engaged  in  the  work  of  the  com- 
pany— and  although  the  company  was  then  indebted  to  him 
in  the  sum  of  $100  for  services  performed  by  him,  yet  that  he 
had  not  become  a  passenger,  while  riding  upon  this  freight 
train,  which  was  not  authorized  to  carry  passengers,  notwith- 
standing the  fact  that  he  was  riding  with  the  consent  of  the 
conductor.  In  other  words,  the  deceased  is  alleged  to  have 
been  a  trespasser,  because  he  was  riding  on  a  freight 
train  in  violation  of  a  rule  of  the  company.  We  do 
not  deem  it  necessary  to  stop  to  discuss  the  question  whether 
he  was  a  trespasser,  or  not,  because  of  the  facts  thus  stated. 
If  he  was,  the  appellant  would  be  liable  if  he  was  killed 
through  the  wanton  or  reckless  conduct  of  the  appellant's 
employees  in  charge  of  the  trains. 

In  Toledo,  Wabash  &  Western  Railway  Co.  v.  Beggs,  85 
111.  80,  we  said  (page  84):  ''Was  defendant  in  error  a  pas- 
senger on  this  train,  in  the  true  sense  of  that  term?  He  was 
traveling  on  a  free  pass  issued  to  one  James  Short,  and  not 
transferable,  and  passed  himself  as  the  person  named  in  the 
pass.  By  his  fraud  he  was  riding  on  the  car.  Under  such 
circumstances,  the  company  could  only  be  held  liable  for 
gross  negligence,  which  would  amount  to  willful  injury. ''  We 
have  discovered  nothing  in  the  conduct  of  the  deceased,  as 
developed  by  the  testimony  in  this  regard,  to  indicate  that  he 
was  guilty  of  any  fraud  against  appellant,  or  practiced  any 
deceit  upon  the  conductor  of  freight  train  No.  255.  But  even 
if  he  had  been  guilty  of  such  fraud,  the  appellant  would  be 
liable  in  this  action  if  it  was  guilty  of  such  gross  negligence 
as  amounted  to  willful  injury.  See,  also,  Chicago  &  North- 
western Railway  Co.  v.  Chapman,  133  111.  96,  24  N.  E.  417, 
42  Am.  &  Eng.  R.  Cas.  392,  8  L.  R.  A.  508,  23  Am.  St.  Rep. 
587.  In  the  cases  of  Toledo,  Wabash  &  Western  Railway 
Co.  V.  Brooks,  81  111.  245,  and  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Co.  v.  Best,   169  111.  301,  48  N.  E.  684, 
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no  question  of  wantonness  or  recklessness  is  involved  or 
raised  in  the  pleadings. 

The  view  thus  expressed  was  embodied  by  the  appellant  in 
several  of  the  instructions  asked  by  it,  and  given  in  its  behalf 
by  the  trial  court.  One  of  those  instructions  was  as  follows: 
**The  court  instructs  the  jury  that  even  if  you  believe  from 
the  evidence  in  this  case  that  Ring,  the  rear  brakeman  on 
train  No.  2i;5,  should  have  flagged  the  extra  train  that  was 
following  the  train  at  the  time  said  train  No.  255  was  stand- 
ing at  the  depot  in  the  city  of  Belleville,  yet,  unless  you 
further  believe  from  the  evidence  in  this  case  that  such  failure 
to  flag  the  said  extra  train  upon  the  part  of  said  Ring 
amounted  to  willful  and  wanton  misconduct  on  his  part, 
plaintiff  would  not  be  entitled  to  recover  in  this  case,  if  you 
further  believe  from  the  evidence  that  the  said  W.  A.  Wing 
had  no  right  to  be  upon  said  train  at  the  time  he  received  his 
fatal  injuries.*'  Another  of  said  instructions  given  for  the 
appellant  was  as  follows:  ''The  court  instructs  the  jury  that 
if  you  believe  from  the  evidence  in  this  case  that  W.  A. 
Wing,  the  deceased,  had  no  right  to  be  upon  the  train  No. 
255,  and  had  no  right  to  ride  on  said  train  from  East  St. 
Louis  to  Belleville  at  the  time  in  question,  then,  under  the 
law,  he  was  a  trespasser  upon  said  train,  and  the  defendant 
in  this  case  is  not  liable  for  an  injury  occurring  to  said  W.  A. 
Wing  while  upon  said  train,  unless  such  injury  was  the  result 
of  the  willful  and  wanton  misconduct  of  th^  servants  of  the 
defendant." 

Second.  Whether,  therefore,  the  deceased  was  a  trespasser 
or  not,  the  question  remains  whether  there  is  evidence  tend- 
ing to  show  that  he  was  killed  through  the  wanton  t)r  reckless 
conduct  of  the  appellant's  employees  who  were  in  charge  of 
the  trains  whose  collision  caused  his  death. 

The  question  whether  a  personal  injury  has  been  inflicted 
by  willful  or  wanton  conduct  or  gross  negligence  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  In  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Murowski,  179  111,  77,  53  N. 
E.  572,  15  Am.  &  Eng.  R.  Cas.,  N.  S  ,  697,  we  said  (page  80, 
179  111.,  and  page  573,  53  N.  E.):  ** Whether  the  defendant 
was  guilty  of  willful  or  wanton  conduct  or  gross  negligence 
was  purely  a  question  of  fact  for  the  jury  to  determine  from 
all  the  evidence,  introduced  by  the  respective  parties,  bear- 
ing upon  that  point  in  the  case,  and  it  was  not  the  province  of 
the  court  to  inform  the  jury  that  some  particular  fact  in  the  case 
was  conclusive  of  that  question."  See,  also,  Odin  Coal  Co.  v. 
Denman,  185  111.  413,  ^7  N.  E.  192,  76  Am.  St.  Rep.  45;  Car- 
terville  Coal  Co.  v.  Abbott,  181  111.  495,  55  N.  E.  131;  Lake 
Shore  &  Michigan  Southern  Railway  Co.  v.  Bodemer,  139 
111.  596,  29  N.  E.  692,  32  Am.  St.  Rep.  218. 

It  is  not  always  easy  to  define  what  degree  of  negligence 
the  law  considers  equivalent  to  a  willful  or  wanton  act.  The 
character  of  an  act,  as  being   willful  or  wanton,  is  greatly 
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dependent  upon  the  particular  circumstances  of  each  case. 
In  the  case  of  an  injury  to  a  trespasser,  a  railroad  company  has 
been  said  to  be  liable  for  ''such  gross  negligence  as  evidences 
willfulness."  Illinois  Central  Railroad  Co.  v.  Godfrey,  ji 
111.  500,  22  Am.  Rep.  112.  Such  gross  negligence  as  evidences 
willfulness  is  ''such  a  gross  want  of  care  and  regard  for  the 
rights  of  others  as  to  justify  the  presumption  of  willfulness  or 
wantonness."  It  is  such  gross  negligence  as  to  imply  a  dis- 
regard of  consequences  or  a  willingness  to  inflict  injury. 
Lake  Shore  &  Michigan  Southern  Railway  Co.  v.  Bodemer, 
139  111.  596,  29  N.  E.  692,  54  Am.  &  Eng.  R.  Cas.  177,  32 
Am.  St.  Rep.  218. 

To  constitute  willful  and  wanton  negligence,  it  is  not 
always  neces.sary  to  prove  that  the  defendant's  servants  are 
actuated  by  ill  will  towards  the  plaintiff.  In  East  St.  Louis 
Connecting  Railway  Co.  v.  O'Hara,  150 111.  580,  37  N.  E.  917, 
we  said  (page  585,  150  111.,  and  page  919,  37  N.  E.):  "If  it 
be  true,  as  the  evidence  tends  to  show,  that  the  defendant's 
servants,  at  the  time  plaintiff  was  injured,  were  running  their 
engine  in  the  dark,  without  a  headlight,  or  a  bell  ringing,  and 
at  a  high  and  dangerous  rate  of  speed,  along  a  much-fre- 
quented street,  and  where  many  persons  were  likely  to  be 
passing  on  their  way  to  the  ferry  landing  or  otherwise,  such 
acts  would  be  liable  to  the  construction  of  being  in  wanton 
and  willful  disregard  of  the  rights  and  safety  of  the  pub- 
lic generally,  so  as  to  amount  in  law  to  wanton  and  willful 
negligence.  And  it  was  not  necessary,  in  order  to  raise 
an  inference  of  such  negligence,  to  prove  that  the  de- 
fendant's servants  were  actuated  by  ill  will,  directed  spe- 
cifically towards  the  plaintiff,  or  to  have  known  that  he 
was  in  such  position  as  to  be  likely  to  be  injured." 

In  Elgin,  Joliet  &  Eastern  Railway  Co.  v.  Duffy,  191  111. 
^89,  61  N.  E.  432,  23  Am.  &Eng.  R.  Cas.,  N.  S.,  361,  we  said 
{page  492,  191  111.,  and  page  432,  61  N.  £.):  "The  declara- 
tion charges  the  defendant  with  willfully  and  maliciously  in- 
flicting the  injury.  If  the  record  discloses  any  evidence 
tending  to  support  that  averment,  negligence  on  the  part  of 
the  appellee,  if  conceded,  would  not  excuse  the  appellant. 
Lake  Shore  &  Michigan  Southern  Railway  Co.  v.  Bodemer, 
139  111.  596,  29  N.  E.  692,  54  Am.  &  Eng.  R.  Cas.  177,  32 
Am.  St.  Rep.  218.  .The  evidence  tends  to  prove  that  the 
train  was  going  at  a  high  rate  of  speed  around  a  sharp  curve, 
where  the  view  was  obstructed  by  an  embankment,  approach- 
ing a  street  which  was  much  traveled,  giving  no  warning  by 
the  ringing  of  the  bell  or  sounding  the  whistle;  and  this  testi- 
mony, without  passing  upon  its  weight,  or  whether  it  was 
overcome  by  other  evidence,  tended  to  prove  the  charge  of 
willfulness  and  wantonness  in  the  management  of  the  train. 
The  jury  might  well  have  based  its  verdict  upon  that  theory 
of  the  case." 

In  Odin  Coal  Co.  v.  Denman,    185  111.  413,  57  N.  E.  192, 
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76  Am.  St.  Rep.  45,  we  said  (page  418, 185  111.,  and  page  194, 
57  N.  E.):  ** 'Willful*  is  a  word  of  familiar  use  in  every 
branch  of  law,  and,  although  in  some  branches  of  law  it  may 
have  a  special  meaning,  it  generally,  as  used  in  courts  of  law, 
implies  nothing  blamable,  but  merely  that  the  person  of 
whose  action  or  default  the  expression  is  used  is  a  free  agent 
and  that  what  has  been  done  arises  from  the  spontaneous 
action  of  his  will.  It  amounts  to  nothing  more  than  this; 
that  he  knows  what  he  is  doing,  and  intends  to  do  what  he  is 
doing,  and  is  a  free  agent.*' 

In  Carterville  Coal  Co.  v.  Abbott,  181  111.  495,  55  N.  E.  131, 
we  said  (page  502,  181  HI.  and  page  134,  55  N.  E.):  "Where 
an  owner,  operator,  or  manager  so  constructs  or  equips  his 
mine  that  he  knowingly  operates  it  without  conforming  to 
the  provisions  of  this  act,  he  willfully  disregards  its  pro- 
visions, and  willfully  disregards  the  safety  of  miners  em- 
ployed therein.** 

Thompson  in  his  Commentaries  on  the  Law  of  Neglig:ence 
(volume  I,  §  21),  defines  willful  negligence  to  be  ''a  willful 
determination  not  to  perform  a  known  duty.**  The  same 
author  says:  ''The  true  conception  of  willful  negligence  in- 
volves a  deliberate  purpose  not  to  discharge  some  duty  nec- 
essary to  the  safety  of  the  person  or  property  of  another, 
which  duty  the  person  owing  it  has  assumed  by  contract,  or 
which  is  imposed  upon  the  person  by- operation  of  law.*'  Id. 
S  20.  He  also  says:  "An  entire  absence  of  care  for  the  life« 
the  person,  or  the  property  of  others,  such  as  exhibits  a  con- 
scious indifference  to  consequences,  makes  a  case  of  con- 
structive or  legal  willfulness,  such  as  charges  the  person 
whose  duty  it  was  to  exercise  care  with  the  consequences  of 
a  willful  injury.**     Id.  §  22. 

The  court  gave  for  the  appellant,  at  its  request,  upon  the 
trial  below,  the  following  instructions: 

**(i)  The  court  instructs  the  jury  that  the  plaintiff  in  this 
case  is  not  entitled  to  recover  unless  you  believe  from  the 
preponderance  of  the  evidence  in  the  case  that  the  servants 
of  the  defendant  in  charge  of  the  trains  in  question,  or  some 
of  them  in  charge  of  said  trains,  were  at  the  time  guilty  of 
willful  and  wanton  misconduct,  and  that  such  willful  and 
wanton  misconduct  resulted  in,  and  was  the  cause  of,  the 
death  of  the  said  W.  A.  W^ing. 

"(2)  The  court  instructs  the  jury  that  fhe  mere  violation 
of  a  city  ordinance  regulating  the  rate  of  speed  of  a  train 
through  a  city,  or  the  rules  of  the  railroad  company  with  ref- 
erence to  the  management  of  its  trains,  does  not  of  itself 
amount  to  a  willful  and  wanton  misconduct. 

"(4)  The  court  instructs  the  jury  that  even  if  you  believe 
from  the  evidence  in  this  case  that  the  servants  of  the  defend- 
ant in  charge  of  the  extra  train  that  followed  train  No.  255  at 
the  time  in  question  ran  said  train  at  a  greater  rate  of  speed 
than  was  permitted  by  the  ordinance  of  the  city  of  Belleville, 
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and  did  not  have  said  train  under  control,  as  required  by  the 
rules  of  the  company,  such  neglect  and  failure  upon  the  part 
of  the  servants  in  charge  of  said  train  would  not  entitle  plain- 
tiff to  recover  in  this  case,  unless  you  further  believe  that  such 
failure  to  comply  with  said  ordinance  and  rules  of  the  com- 
pany with  reference  to  the  speed  of  said  train  amounted  to 
willful  and  wanton  misconduct  on  the  part  of  such  servants. 

''(s)  The  court  instructs  the  jury  that  what  is  meant  by 
^willful  and  wanton  misconduct'  is  such  conduct  as  amounts  to 
an  intentional  wrong,  or  of  such  a  reckless  character  as  shows 
that  the  person  or  persons  guilty  of  such  misconduct  were 
at  the  time  acting  in  such  a  manner  as  shows  that  they  had  an 
utter  disregard  for  the  safety  and  lives  of  other  persons." 

In  its  own  instructions  the  appellant  thus  defines  "willful 
and  wanton  conduct'' as  being  conduct  "of  such  a  reckless 
character  as  shows  that  the  person  or  persons  guilty  of  such 
misconduct  were  at  the  time  acting  in  such  a  manner  as 
shows  that  they  had  an  utter  disregard  for  the  safety  and  lives 
of  other  persons. "  A  careful  examination  of  the  testimony 
in  this  case  will  reveal  the  fact  that  there  was  sufficient  evi- 
dence tending  to  prove  such  wanton  and  willful  misconduct 
on  the  part  of  the  servants  in  charge  of  these  two  trains  as  to 
justify  a  submission  of  the  question  to  the  jury;  and,  of 
course,  the  finding  of  the  jury  is  conclusive  upon  the  court. 

As  has  already  been  stated,  freight  train  No.  255,  in  the 
caboose  of  which  the  deceased  had  taken  passage  and  had 
gone  to  sleep,  left  the  city  of  East  St.  Louis  at  12:40,  and 
reached  the  depot  in  the  city  of  Belleville  at  3:20.  It  re- 
mained stationary  at  the  depot  for  20  minutes,  and  until  the 
hour  of  3:40  in  the  morning  of  January  12th,  at  which  time 
the  collision  occurred.  This  train  No.  255  was  a  regular  or 
time-table  train,  and  was  entitled  to  the  right  of  way. 
Another  freight  train,  called  the  "extra  train,"  left  the  city  of 
East  St.  Louis  at  3  o'clock  on  the  morning  of  January  12th, 
and  reached  the  depot  in  the  city  of  Belleville  upon  the  same 
track  on  which  freight  train  No.  255  stood,  and  collided  with 
the  latter  train  at  3:40.  This  extra  train  consisted  of  34 
cars,  and  was  drawn  by  two  engines.  Nineteen  of  the  34 
cars  were  equipped  with  air  brakes.  The  engineer.  Pope, 
who  was  in  control  of  this  extra  train,  knew  when  the  train 
left  East  St.  Louis  at  3  o'clock  in  the  morning  that  freight 
train  No.  255  had  preceded  his  train,  and  was  traveling  on 
the  same  track  and  going  in  the  same  direction,  but  he  had 
no  knowledge  where  train  No.  255  was.  It  must  have  been 
known  when  the  extra  train  started  from  East  St.  Louis,  or 
ought  to  have  been  known,  in  the  train  dispatcher's  office, 
that  train  No.  255  had  not  yet  reached  Belleville.  Although 
the  time  usually  consumed  by  a  freight  train  in  the  journey 
from  East  St.  Louis  to  Belleville  was  one  hour,  yet  this  extra 
train  was  traveling  so  rapidly  that  it  reached  the  depot  in 
Belleville,  where  the  collision  took  place,  within  40  minutes 
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from  the  time  it  left  East  St.  Louis,  although  it  made  two 
stops  on  the  way — one  at  what  is  called  the  ''Belt."  and  the 
other  for  the  purpose  of  taking  on  coal.  The  proof  shows 
that,  under  the  ordinances  of  Belleville,  freight  trains  were 
forbidden  to  travel  faster  than  6  miles  an  hour,  and  that  this 
fact  was  known  to  the  engineer  of  the  extra  train.  Yet  that 
train,  when  it  reached  the  western  limits  of  the  city  of  Belle- 
ville, and  after  it  entered  the  limits,  was  traveling  at  the  rate 
of  30  miles  per  hour,  with  2  engines  and  34  cars.  The  popu- 
lation of  the  city  of  Belleville  is  20,000  inhabitants.  It  is 
4,157  feet  from  the  Belleville  &  Southern  Depot,  controlled 
by  appellant,  where  this  collision  occurred,  to  the  western 
limits  of  the  city  of  Belleville,  which  is  in  the  direction  of  the 
city  of  East  St.  Louis.  From  the  western  limits  of  the  city 
to  this  depot  there  is  an  exact  fall  in  grade  of  39. 58  feet.  At 
what  is  called  ''Centreville  Avenue,''  at  a  distance  of  1,523 
feet  west  of  the  depot,  there  is  a  sharp  curve,  and,  on  account 
of  this  curve  and  the  houses  adjacent  thereto,  it  is  impossible 
to  see  a  train  at  the  depot  until  this  curve  is  reached,  and 
there  is  a  fall  in  the  grade  of  i  foot  to  every  lOO  feet  from  that 
point  to  the  depot.  When  the  extra  train  reached  this  curve, 
which  was  only  1,523  feet  from  the  depot,  it  was  traveling  at 
the  rate  of  20  to  22  miles  an  hour.  Not  until  it  reached  this 
point  did  the  engineer.  Pope,  see  the  red  light  in  the  dark- 
ness of  the  night  upon  the  rear  end  of  train  No.  255,  which 
stood  at  the  depot.  He  then  attempted  to  curb  the  speed  of 
the  train,  but  was  unable  to  lessen  its  speed  to  any  consider- 
able extent.  Accordingly,  when  the  extra  train  struck  train 
No.  255,  at  3:40  a.  m%,  the  former  was  traveling  at  the  rate  of 
15  miles  per  hour.  It  took  only  35  seconds  to  go  from  the 
curve  to  the  depot.  The  engineer  on  the  extra  train.  Pope, 
seeing  the  collision  inevitable,  leaped  from  the  engine,  and 
saved  his  life.  The  train  was  traveling  at  such  a  rapid  speed 
that  when  it  struck  train  No.  255  the  30  loaded  cars  of  the 
latter  train  were  knocked  forward  four  or  five  lengths,  and 
the  extra  train  telescoped  or  went  through  the  caboose  and 
five  loaded  cars,  and  the  front  engine  of  the  extra  train,  when 
it  finally  came  to  a  stop,  was  standing  on  its  rear  wheels. 
Wing,  who  was  asleep  in  the  caboose  of  the  train,  was  killed 
instantly.  Not  only  was  the  extra  train  traveling  at  a  greater 
rate  of  speed  than  was  allowed  by  the  ordinances  of  Belle- 
ville, to  wit,  6  miles  an  hour,  but  it  was  traveling  in  violation 
of  the  rules  of  the  company,  which  were  well  known  to  the 
engineer  operating  the  train.  One  of  those  rules  was  as  fol- 
lows: ''All  second  and  inferior  class  trains,  including  extras 
and  following  sections  of  first-class  trains,  must  approach 
time-table  stations  under  control,  expecting  to  find  main  track 
occupied.  This  does  not  excuse  trains,  when  detained  at 
stations,  from  flagging,  as  provided  in  rules  96  to  99,  inclu- 
sive/* Another  rule  of  the  company  was  as  follows: 
''Second  and  inferior  class  trains  must  run  carefully  through 
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the  yard  limits  at  East  St.  Louis  and  Belleville,  expecting  to 
find  the  main  track  occupied.  In  case  of  accident  the  respon-> 
sibility  rests  ivith  the  approaching  train."  The  extra  train 
here  was  a  second  and  inferior  class  train.  Belleville  was  a 
time-table  station,  and  the  engineer  of  the  extra  train  found 
the  main  track  occupied  by  freight  train  No.  255.  The  rules 
of  the  company  required  him  to  run  his  train  carefully  through 
the  yard  limits  at  Belleville,  upon  the  theory  that  the  main 
track  would  be  occupied.  Instead,  however,  of  running  his 
train  carefully,  and  with  the  expectation  of  finding  the  main 
track  occupied,  he  was  running  it  for  a  long  distance  within 
the  city  limits  at  the  rate  of  30  miles  an  hour  in  the  darkness 
of  the  night,  and,  ^hen  he  reached  the  distance  of  1,523  feet 
from  the  depot,  was  running  at  the  rate  ot  from  20  to  22  miles 
an  hour,  and  thereafter  at  the  rate  of  1 5  miles  an  hour.  Not 
only  did  the  engineer  on  the  extra  train  know  the  rules  above 
mentioned,  and  the  ordinances  of  the  city  limiting  the  speed 
of  the  train,  but  he  knew  that  there  was  a  steep  down  grade 
from  the  city  limits  to  the  depot,  and  that  there  was  a  sharp 
curve  at  Centreville  avenue,  1,523  feet  west  of  the  depot,  and 
that  a  train  at  the  depot  could  not  be  seen,  even  in  the  day- 
time, until  Centreville  avenue  was  reached. 

As  to  the  servants  of  appellant  who  were  in  charge  of  train 
No.  255,  the  following  state  of  facts  is  shown  by  the  evidence; 
Carnes,  the  conductor  of  this  train,  knew  before  he  left  the 
city  of  East  St.  Louis,  at  12:40  on  the  morning  of  January 
I2th,  that  this  extra  train  was  to  leave  East  St.  Louis  at  2:30 
o'clock  on  that  morning.  As  a  matter  of  fact,  the  extra  train 
did  not  leave  East  St.  Louis  until  3  o'clock.  When  train 
No.  255  arrived  at  the  depot  in  Belleville  at  3:20  in  the  morn* 
ing,  Carnes,  the  conductor,  knew  that  an  extra  train  was  to 
leave  East  St.  Louis  at  2 130,  and  that,  in  the  ordinary  course 
of  travel,  it  would  reach  the  depot  at  Belleville  at  3:30 — in 
one  hour.  He  was  told  by  the  train  master  at  East  St.  Louis 
that  this  extra  train  would  leave  that  city  at  2:30  a.  m.  He 
knew,  as  well  as  Pope,  that  there  was  a  sharp  curve  1,^23  feet 
west  of  where  the  caboose  was  standing,  in  which  the 
deceased.  Wing,  was  sleeping;  and  he  knew  that  his  train 
(No.  255)  could  not  be  seen  by  the  extra  train  coming  behind 
it  until  the  latter  reached  the  curve,  and  knew  moreover,  that 
there  was  a  very  steep  decline  in  the  grade  from  the  western 
limits  of  the  city  to  the  depot;  but,  notwithstanding  all  this, 
no  effort  was  made  to  flag  the  oncoming  extra  train.  There 
was  a  rule  of  the  company  which  required  a  flagman  to  be 
sent  back  3,600  feet  when  a  train  was  detained  at  a  depot  10 
minutes.  In  other  words,  as  stated  by  the  Appellate  Court, 
'^the  rules  of  the  company  provide  that  when  a  train  is 
detained  at  a  station  for  more  than  ten  minutes,  where  the 
rear  of  the  train  cannot  be  plainly  seen  from  a  train  moving 
in  the  same  direction  for  a  distance  of  one-half  mile,  a  flag- 
man must  go  back  a  distance  of  3f6oo  feet  and  protect  the 


750        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

IlliooU  Cent.  R.  Co.  v.  Leiner 

train.'*  When  train  No.  255  arrived  at  the  depot  in  Belle- 
ville, at  3:20  a.  m.,  Games,  the  conductor,  and  W.  E.  Ring, 
the  rear  brakeman,  were  in  the  caboose  with  the  deceased; 
the  latter  being  asleep.  Games,  the  conductor,  said  to  Ring: 
*'Now,  Ring,  we  have  been  a  long  time  out  of  East  St.  Louis, 
and  there  was  an  extra  ordered  to  leave  there  at  2:30.  Keep 
your  eyes  open. "  And  the  brakeman  replied:  ''All  right." 
After  the  conductor  made  this  remark  to  Rear  Brakeman 
Ring,  he  got  on  top  of  the  train  and  went  forward.  He  went 
into  the  office  to  get  orders,  and  the  engineer  went  to  sign  the 
register.  Train  No.  255  remained  longer  than  10  minutes  at 
the  depot.  It  remained  20  minutes,  to  wit,  from  3 :20  a.  m. 
to  3:40  a.  m.,  and  the  engineer  expressed  the  fear  that  his 
engine  would  not  be  able  to  move  the  train.  Yet,  not- 
withstanding this  lapse  of  time,  the  rear  brakeman  did  not 
go  back  to  flag  the  oncoming  extra  train,  nor  give  it  any 
notice  that  train  No.  2^5,  was  standing  upon  the  track  at  the 
depot.  The  conductor  failed  to  see  that  the  brakeman  per- 
formed the  duty  thus  enjoined  upon  him  by  the  rules  of  the 
company.  If  the  extra  train  had  been  flagged  in  accordance 
with  the  rule  of  the  company,  the  accident,  unquestionably, 
would  have  been  avoided.  The  conductor  and  brakeman  and 
engineer  in  control  of  train  No.  25^  knew  all  the  facts  that 
have  already  been  stated  in  regard  to  the  impossibility  of  see- 
ing a  train  at  the  depot  from  any  point  westward  distant 
farther  than  i,  523  feet,  and  they  also  knew  that  there  was  a 
down  grade,  rendering  it  difficult  to  suddenly  stop  a  long 
train.  The  conductor  and  Ring,  the  brakeman,  also  knew 
that  Wing,  the  deceased,  was  asleep  in  this  caboose,  and  must 
have  known  that  he  was  liable  to  be  killed  in  case  the  extra 
train  collided  with  No.  255;  and  yet  notwithstanding  all  this 
knowledge,  nothing  was  done  towards  flagging  the  extra 
train,  and  thereby  trying  to  prevent  a  collision. 

Under  the  state  of  facts  here  detailed,  we  are  unable  to 
say  that  there  was  no  evidence  tending  to  show  such  wanton 
and  willful  misconduct,  as  the  jury  were  required  to  find  in 
the  given  instructions,  in  order  to  justify  a  recovery  by  the 
appellee.  Gertainly,  in  the  language  of  the  instruction  asked 
by  the  appellant,  and  given  for  it  by  the  trial  court,  the  serv- 
ants of  appellant  who  were  in  control  of  these  trains  which 
collided  ''were  at  the  time  acting  in  such  a  manner  as  shows 
that  they  had  an  utter  disregard  for  the  safety  and  lives  of 
other  persons." 

3.  It  is  claimed  by  appellant  that  the  deceased.  Wing,  was 
a  fellow  servant  with  the  employees  of  appellant  in  charge 
of  the  trains  in  question,  and  that  for  that  reason  appellant 
cannot  be  held  liable.  This  objection  appears  not  to  have 
been  made  upon  the  trial  in  the  court  below,  and  no  instruc- 
tion was  asked  by  appellant,  or  given  by  the  court,  embody- 
ing this  theory  of  the  case.  Aside  from  this,  however,  it 
cannot  be  maintained  that  Wing  was  a  fellow  servant  of  the 
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employees  in  charge  of  the  trains,  for  the  reason  that  he  was 
not  at  the  time  of  the  accident  working  for  the  appellant,  but 
was  riding  on  the  train  on  his  own  business.  Certain  author- 
ities are  referred  to  by  counsel  for  appellant  which  hold,  as  it 
is  claimed,  that  an  employee  of  a  railway  company,  who  is 
furnished  free  transportation  to  ride  to  and  from  his  work,  or, 
under  the  custom  of  the  company,  is  carried  free  upon  its 
trains  to  and  from  his  work,  is  a  fellow  servant  with  the  em- 
ployees of  the  company  who  are  engaged  in  operating  the 
train.  Here,  however,  freight  train  No.  255  was  not  carrying 
Wing  while  he  was  engaged  in  the  work  of  appellant,  but  was 
taking  him  to  his  home  to  visit  his  family  after  his  work  for 
the  appellant  had  ceased.  Where  a  person  in  the  employ 
of  a  railroad  company  travels  back  and  forth  from  his  home 
to  the  place  where  his  services  to  the  company  are  rendered, 
on  the  cars  of  the  company,  and  his  transportation  free  of 
charge  constitutes  a  part  of  his  contract  for  service,  he  is, 
while  so  traveling,  not  a  passenger,  and  cannot  recover  for 
the  injuries  received  on  account  of  the  negligence  of  the  train 
crew,  because  he  is  a  fellow  servant  of  the  train  crew,  and 
assumes  all  the  risks  which  they  assume.  But  no  such  state 
of  facts  exists  here.  A  shoveler  of  snow,  while  going  to  his 
work  upon  a  train  engaged  in  the  work  of  removing  snow 
from  the  track,  was  injured  by  the  overturning  of  the  car  in 
which  he  was  riding,  through  the  negligence  of  the  conductor, 
and  in  such  case  might  be  regarded  as  a  fellow  servant  with 
the  conductor  of  the  train  crew.  But  in  such  case  he  and  the 
train  crew  were  both  engaged  in  the  same  work  for  the  com- 
pany— the  one  in  the  work  of  shoveling  snow,  and  the  other 
in  the  work  of  removing  the  snow  from  the  track.  So,  where 
a  laborer,  while  riding  on  a  gravel  train  to  his  place  of  labor, 
was  injured  by  a  collision  caused  by  the  negligence  of  the 
company's  servants  in  charge  of  the  train,  he  was  held  to  be 
a  fellow  servant  with  the^train  crew,  but  in  such  case  he  and 
the  train  crew  were  both  engaged  in  a  common  service  in  be- 
half of  the  company.  No  such  state  of  facts  exists  in  the  case 
at  bar.  On  the  contrary,  in  the  case  of  Ohio  &  Mississippi 
Railroad  Co.  v.  Muhling,  30  111.  9,  81  Am.  Dec.  336,  we  said 
(page  23,  ^o  III,  and  81  Am.  Dec.  336):  '*The  evidence  shows 
that  defendant  in  error,  when  he  received  the  injury,  was 
going  from  his  residence  to  Trenton  or  Summerfield,  to  pur- 
chase ilour.  He  was  in  the  pursuit  of  his  own  business,  and 
not  that  of  the  company.  Whatever  might  have  been  his 
former  relations  with  the  company,  he  was  then  engaged  in 
his  own  business.  He  was  at  that  time  in  the  situation  of 
any  other  stranger  to  or  passenger  upon  the  road,  liable  to 
no  greater  burthens,  nor  entitled  to  more  privileges,  than  any 
other  passengers  similarly  situated.  He  had  no  control  over 
the  running  of  the  train,  was  not  then  engaged  in  the  busi- 
ness of  the  company,  and  was,  as  far  as  this  record  discloses, 
free  from  all  negligence,  and  was  in  no  wise  responsible  for 
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the  injury;  nor  did  his  connection  with  the  road   in  the  re* 
motest  degree  contribute  to  the  misfortune. '  * 

4.  Counsel  for  appellant  complain  of  certain  remarks  made 
to  the  jury  in  his  address  to  them  by  counsel  for  appellee. 
In  these  remarks,  counsel  for  appellee  stated  to  the  jury  that 
appellee  would  submit  no  instructions  to  them,  but  that  the 
instructions  which  would  be  read  to  them  were  those  which 
had  been  asked  by  the  appellant.  This  statement  was 
literally  true,  but  it  was  unnecessary  to  make  it  to  the  jury; 
and,  when  th^  attention  of  the  court  was  called  to  it  by  coun- 
sel for  appellant,  counsel  for  appellee  was  directed  to  confine 
his  argument  to  facts  within  the  record.  Counsel  for  appel- 
lee then  said  to  the  jury:  **It  is  the  sworn  duty  of  the  jury  to 
consider  the  instructions  offered,  for  the  reason  that,  when 
passed  upon  by  the  court,  and  read  to  you  by  the  court,  they 
are  the  law  governing  the  case,  and  they  should  be  followed 
by  the  jury.*'  It  seems  to  us  that  this  was  a  perfectly  fair 
statement  on  the  part  of  counsel  for  appellee,  and  that  appel- 
lant could  have  suffered  no  injury  from  any  remarks  made  by 
counsel  for  appellee  upon  this  subject. 

The  judgment  of  the  Appellate  Court  is  affirmed.     Judg- 
ment affirmed. 


Barfield  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Georgia^  June  30^  1903,) 
[45  S.  E.'  Rep.  282.] 

Railroads— Injuries  at  Crossing— Nonsuit. 

When  this  case  was  here  before  (42  S.  E.  95,  115  Ga.  724),  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover,  because  it  affirmativelj 
appeared  from  his  own  testimony  that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  injuries  for  which  he  sued.  The  evidence 
in  the  present  case  is  substantially  the  same  as  that  in  the  record  of  the 
previous  case,  and  there  was  therefore  no  error  in  granting'  a  nonsuiL. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  County;  E.  J.  Reagan» 
Judge. 

Action  by  J.  J.  Barfield  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

E.  J.  Spurlin  and  R.  L.  Bemer,  for  plaintiff  in  error. 
Arthur  Heyman  and  Wise  &  Blalock,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S        753 


Harris  et  aL  v.  Southern  Ry.  Co. 

(Owr/  of  Appeals  of  Kentucky  y  Oct,  7, 1903 ») 

[76  S.  W.  Rep.  151.] 

Instructions. 

An  appellant  cannot  complain  of  the  %vr\xk%  of  inatmctions  which  are 
given  upon  his  hypothesis  of  the  case,  and  are  in  substance  the  same 
as  those  offered  by  himself. 

Boy  Trespassers  on  Train — Care  Due  from  Trainmen.* 

Where  a  boy  groes  upon  a  freigfht  train  without  the  knowledg-e  or  can- 
sent  of  those  in  charg^e  of  it,  they  owe  him  no  duty  until  they  discover 
his  peril,  and,  if  they  do  not  discover  it  in  time  to  prevent  iisjury  by  the 
exercise  of  ordinary  care,  the  railroad  is  not  responsible  for  any  injury 
that  he  may  sustain. 

Injury  to  Boy  Volunteering  to  Assist  Trainmen— Alighting  from  Mov- 
ing Train  at  Direction  of  Trainmen — Liability. 
Where  the  eng-ineer  and  fireman  of  a  train  invite  a  boy  to  g-o  on  the 
tender  and  shovel  coal  for  their  convenience,  and  direct  the  boy  to  get 
off  while  the  train  is  in  motion,  and  in  attempting  to  alight  he  is  injured, 
the  railroad  is  responsible,  unless  at  the  time  the  boy  attempted  to 
alight  the  speed  of  the  train  made  the  danger  so  imminent  and  obvious 
that  an  ordinarily  prudent  person  of  his  age  would  not  have  incurred  the 
risk. 

Instructions. 
An  appellant  is  not  entitled  to  a  reversal  because  of  a  defect  in  the 

*As  to  the  care  due  trespassers  on  train,  see  note  appended  to  Merrie- 
lees  V.  Wabash  R.  Co.  (Mo.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  158  ;  Young 
V.  Texas  &  P.  Ry.  Co.  (La.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  831  (ejection 
of  trespasser  at  perilous  place,  and  ejection  of  crippled  trespasser);  Cook 
t/.  Southern  Ry.  Co.  (N.  Car.),  21  Am.  &  Eng.  R.  Cas.,N.  S.,  591  (care 
required  in  ejecting  trespasser) ;  Bias  v.  Chesapeake  &  O.  Ry.  Co.  (W. 
Va.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  616 ;  Leonard  v,  Boston  &  A.  R.  R. 
(Mass.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  825;  Farber  v,  Missouri 
Pac  Ry.  Co.  (Mo.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  700;  St.  Louis 
8.  W.  Ry.  Co.  V,  Huffman  (Tex.  Civ.  A  pp.),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  157;  St.  Louis  &  S.  F.  R.  Co.  v.  Kilpatrick  (Ark.), 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Thurman  v.  Louisville  &  N. 
R.  Co.  (Ky.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  652  (ejection  of  tres- 
passer) ;  Chesapeake  &  O.  Ry.  Co.  v.  Anderson  (Va.),  9  Am.  &  Eng. 
R.  Cas.,  N.  8.,  136  (ejection  from  moving  train) ;  Pierce  v.  North  Caro- 
lina R.  Co.  (N.  Car.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  666  (ejection  in 
wrongful  manner,  and  liability  of  lessor  for  ejection  by  les<»ee's  servant); 
Cook  V.  Southern  Ry.  Co.  (N.  Car.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  591 
(ejection  from  moving  train) ;  Fagg  v,  Louisville  &  N.  R.  Co.  (Ky.),  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  171  (ejection  of  drunken  trespasser  at  peril- 
ous place);  Enrlght  z/.  Pittsburg  Junction  R.  Co.  (Pa.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  564  (ejection  of  infant  trespasser  from  moving  train); 
Mugford  V,  Boston  &  M.  R.  R.  (Mass.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
684  (ordered  from  moving  train);  Johnson  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (Iowa),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  683  (violent  ejection  from 
moving  train  of  trespasser  who  had  been  repeatedly  ordered  off); 
Elliot  V.  Louisville  &  N.  R.  Co.  (Ky.),  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
805  (assault  upon  after  ejection);  Welsh  v.  West  Jersey  &  S.  R.  Co. 
(N.  J.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  674  (use  of  excessive  force  in 
ejecting);  Wabash  R.  Co.  v.  Kingsley  (111),  13  Am.  &  Eng.  R.  Cas.,  N. 
8.,  835  (liability  for  injuries  from  ejection);  Rowell  t/.  Boston  &  M.  R. 
Co.  (N.  H.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  571  (manner  of  ejection, 
liability) ;  Trezona  v,  Chicago  G.  W.  Ry.  Co.  (Iowa),  12  Am.  &  Eng.  R. 
Cas.,    N.    S.,  104    (ejection    no    ground  for   recovery);  Bolin    v,  Chi. 
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instructions,  where  he  did  not  himself  offer  any  instructions  on  such 
point. 

New  Trial. 

Under  the  provision  of  Civ.  Code,  §  343,  requiring*  that  all  the  grounds 
relied  on  for  a  new  trial  be  specified  in  writing*,  failure  of  one  moving 
for  a  new  trial  to  complain  of  certain  instructions  amounts  to  a  waiver 
of  any  error  in  such  instructions,  though  he  objected  and  excepted  to 
them  when  given. 

Appeal  from  Circuit  Court,  Anderson  County. 
**Not  to  be  officially  reported.*' 

Action  by  Willie  Harris  and  others  against  the  Southern 
Railway  Company.  From  a  judgment  for  defendant,  plain- 
tiffs appeal.     Affirmed. 

R.  F.  Peak  and  F.  R.  Feland,  for  appellants. 
Willis  &  Todd  and   Humphrey,  Burnett  &   Humphrey,  for 
appellee. 

NUNN,  J.  It  appears  from  the  record  that  appellant 
Willie  Harris  was  a  boy  about  13  years  of  age  when  he  lost 
his  leg  by  being  run  over  by  one  of  appellee's  trains  in  the 
town  of  Lawrenceburg,  Ky.  Appellant's  evidence,  with  four 
or  five  witnesses  to  sustain  him,  showed  that  he  went  upon 
the  engine  and  tender  of  appellee  at  the  direction   and  re- 

cago,    etc.,   Ry.    Co.     (Wis.),  19  Am.    &    Bng.  R.    Cas.,    N.    S.,  7^5 
(trespasser  on  train    forced  by   pain  and  fear  to  jump,  not    guiltv 
of     contributory    negligence) ;  Galveston,   H,     &    S.   A.    Ry.   Co.    v. 
Zantzinger     (Tex.),    13    Am.    &  Eng.    R.     Cas.,    N.     S.,    840    (un- 
necessary   force);    Farber    v,   Missouri    Pac.   Ry.    Co.    (Mo.), 7  Am. 
&   Eng.    R.   Cas.,  N.   S.,  700;  Higgins  v.  Southern    Ry.    Co.    (aa.)i 
5  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  694  ;  St.  Louis  S.  W.  R.  Co.   v.  Huffman 
(Tex.  Civ.  App.),  2  Am.  &  Eng.  R.    Cas.,  N.  S.,  157  (while  train  is  in 
motion);  Farber  v,  Missouri  Pac.  Ry.  Co.  (Mo.),  7  Am.  &Eng.  R.  Gas., 
N.   S.,  700  (wilful  negligence  of  trainmen) ;  Illinois  Cent.  R.  Co.   v. 
King  (111.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,829;  Cincinnati,  etc.,  R.  Co.  v. 
Jackson  (Ky.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  216  ;  Handley  v»  Missouri 
Pac.   Ry.   Co.   (Kan.),  16   Am.   &  Eng.   R.  Cas.,  N.  S.,674;  Bolin  v. 
Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735   (may 
«ject  from    moving  train);  Highland  Ave.  &  B.  R.  Co.   v.  Robinson 
(Ala.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  357  (wantonness  and  recklessness 
in  ejecting,  pleading);  Williams  v.  Southern  Ry,  in  Kentucky  (Ky.),  7 
R.  R.  R.  732,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  732  (liability  for  malicious 
act  of  brakeman  in  ordering  boy  from  moving  freight  car) ;  Hamilton  9. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa),  7  R.  R.  R.  823,  30  Am.  &  EnRf.  R. 
Cas.,  N.  S.,  823  (liability  for    beating  by  conductor);  Richmond  Trac- 
tion Co.  V,  Wilkinson  (Va.),  7  R.  R.  R.  723,  30  Am.  &  Eng.  R.  Cas.,  N. 
S.,  723  (negligence  in  ejecting  child  from  streetcar);  Johnson  v.  New 
York  Cent.,  etc.,  R.  Co.  (N.  Y.),  6  R.  R  R.  595,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  595  ;  Wilson  v,  Atchison,  etc.,  Ry.  Co.  (Kan.),  6  R.  R.  R.  664,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  664 ;  Burns  v.  Southern  Ry.  Co.  (S.  Car.), 
4  R.  R.    R.  287,  27  Am.  &  Eng.  R.   Cas.,  N.   S.,   287;  Louisville  A  N. 
R.   Co.  V,   Kermery   (Ky.),   1  R.   R.    R.   515,  24   Am.  &  Eng.  R.  Cas., 
N.  S.,  515  (duty  to  prevent  trespasser  on  train  from  being  injured  in 
probable  collision) ;  Feeback  v.  Missouri  Pac  Ry.  Co.  (Mo.),  1  R.  R.  R. 
713,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  7l3  ;  Illinois  Cent.  R.  Co.  v.  McManns 
(Ky.),  2  R.  R.  R.  572,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  572  (ejection  from 
moving  train) ;  Johnston  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  1  R.  R.  R. 
504,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  504  (negligence  in  ejecting). 
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quest  of  those  in  charge  of  it  for  the  purpose  of  shoveling 
coal  from  the  back  end  of  the  tender  to  the  front,  for  the  con- 
venience of  the  fireman  in  putting  it  into  the  engine;  that  he 
continued  at  this  for  15  or  20  minutes  while  the  train  was  in 
the  yards  of  appellee  switching  and  making  up  its  train  pre- 
paratory to  its  departure  for  Louisville.  When  the  train  was 
ready,  and  after  it  had  started  to  Louisville,  the  engineer  or 
fireman  directed  appellant  to  get  off  the  engine.  By  the 
time  he  had  left  the  place  of  his  work  on  the  tender  and  bad 
gotten  down  to  the  steps  of  the  engine,  the  train  was  mov- 
ing pretty  fast,  and  in  getting  off  he  lost  his  leg  by  the 
wheels  of  the  train  running  over  it.  Five  or  six  witnesses 
for  appellee  testified  that  appellant  lost  his  leg  by  his  own 
improper  and  unauthorized  conduct  in  climbing  a  ladder  and 
jumping  off  of  it  while  the  train  was  in  motion;  that  this 
occurred  three  or  four  cars  back  from  the  engine ;  and  that 
those  in  charge  of  the  train  did  not  know  of  his  position  on 
the  train  until  after  he  was  injured.  The  court  gave  to  the 
jury  six  instructions,  to  all  of  which  the  appellant  objected 
and  excepted  at  the  time,  and  offered  five  instructions,  which 
the  court  refused,  to  which  he  objected  and  excepted.  The 
jury  returned  a  verdict  in  favor  of  appellee.  The  appellant 
made  a  motion  and  filed  grounds  for  a  new  trial,  which  the 
court  overruled,  and  appellant  has  appealed.  The  grounds  for 
a  new  trial  are  as  follows:  ''(i)  Because  the  verdict  is  not 
sustained  by  sufiBcient  evidence.  (2)  Because  the  verdict  is 
contrary  to  law.  (3)  Because  incompetent  evidence  was  per- 
mitted to  go  to  the  jury,  and  excepted  to  at  the  time  by  tt^e 
plaintiff.  (4)  Because  competent  evidence  was  excluded  from 
the  jury,  and  excepted  to  at  the  time  by  the  plaintiff.  (5)  Be- 
cause the  court  erred  in  giving  instruction  No.  6  to  the  jury, 
to  which  the  plaintiff  excepted  at  the  time,  and  still  excepts. 
(6)  Because  of  error  of  the  court  in  refusing  to  give  instruc- 
tions A,  B,  C,  D,  and  E,  and  each  of  them,  offered  by  plain- 
tiff; to  which  ruling  of  the  court  plaintiff  excepted  at  the 
time,  and  still  excepts." 

The  court  did  not  err  in  permitting  incompetent  evidence 
to  eo  to  the  jury,  nor  in  excluding  competent  evidence.  If 
the  jury  believed  the  theory  of  the  defense  as  deposed  by  its 
witnesses,  they  had  sufficient  evidence  upon  which  to  base 
their  verdict. 

As  to  appellant's  fifth  reason  assigned  for  a  new  trial — that 
the  court  erred  in  giving  instruction  No.  6 — we  are  of  the 
opinion  that  the  court  did  not  err,  for  the  reason  that  this  in- 
struction was  given  upon  the  hypothesis  of  appellant,  and 
was  proper ;  for,  if  appellant  did  get  upon  the  train  of  appel- 
lee without  the  knowledge  or  consent  of  those  in  charge  of  it, 
they  owed  him  no  duty  until  they  discovered  his  peril,  and, 
if  thev  did  not  discover  his  peril  in  time  to  have  prevented 
his  injury  by  the  exercise  of  ordinary  care,  then  the  appellee 
was  not  responsible  for  appellant's  injury.     But  we  are  of  the 
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opinion  that  the  court  did  err  in  giving  instructions  on  his 
theory  of  the  case,  for,  if  appellant  was  directed  or  invited  by 
the  engineer  and  fireman,  or  either  of  them,  to  go  upon  the 
tender  and  shovel  coal  for  their  convenience,  and  they  started 
the  train  to  Louisville,  and  after  it  was  moving  they  directed 
him  to  get  off  the  train  while  it  was  in  motion,  and  under 
such  circumstances  he  attempted  to  alight  from  the  traiii,  and 
as  a  result  thereof  he  received  his  injury,  the  appellee  was  re- 
sponsible, unless  at  the  time  he  attempted  to  alight  the  speed 
of  the  train  made  the  danger  to  him  so  imminent  and  obvious 
that  an  ordinarily  prudent  person  of  his  age  and  discretioa 
would  not  have  incurred  the  risk.  This  idea  should  have 
been  embraced  in  the  instructions.  But  we  are  not  author- 
ized to  reverse  this  case  because  of  this  defect  in  the  instruc- 
tions, for  the  reason  that  the  appellant  did  not  offer  any 
instructions  on  this  point.  The  instructions  offered  by  the 
appellant  were,  in  substance  and  effect,  the  same  as  those 
given  by  the  court.  And  for  the  further  reason  that  appel- 
lant, in  his  grounds  filed  for  a  new  trial,  only  complains  of 
the  court's  action  in  the  giving  of  instruction  No.  6,  and  there- 
fore he  must  be  deemed  to  have  waived  the  errors  of  the 
court  in  giving  all  instructions  except  No.  6.  In  Hopkins  v. 
Com.,  3  Bush,  481,  this  court  said:  **The  Code  requires  all 
the  grounds  relied  on  for  a  new  trial  to  be  specified  in  writ- 
ing; consequently,  no  error  not  so  stated  could  be  noticed  by 
the  circuit  court,  but  all  such  pretermitted  objections  must  be 
treated  as  waived  in  that  court,  and  is  necessarily  beyond  the 
sp];ere  of  this  court's  revisory  jurisdiction,  which  is  only  to- 
decide  whether,  on  the  grounds  properly  before  it,  the  circuit 
court  erred  in  its  judgment."  Also  in  McLain  v.  Dibble,  13 
Bush,  298,  the  court  said:  ''The  ground  for  a  new  trial  must 
be  specified,  otherwise  the  party  excepting  will  be  regarded 
as  having  waived  the  supposed  error."  See,  also.  Slater  v. 
Sherman,  S  Bush,  206,  Railroad  Co.  v.  Mahony's  Adm'x,  7 
Bush,  23s,  and  Civ.  Code,  §  343.  The  record  shows  that  at  the 
time  the  court  gave  its  instructions,  the  appellant  objected 
and  excepted  to  the  giving  of  each  and  all  of  them,  but,  as 
stated,  when  he  filed  his  grounds  for  a  new  trial,  he  only  com- 
plained to  the  giving  of  No.  6,  and  therefore,  under  the 
authorities  referred  to,  he  must  be  deemed  to  have  waived 
his  objections  and  exceptions  to  all  except  No.  6,  which,  as- 
before  stated,  was  a  proper  instruction. 
Wherefore  the  judgment  is  aflirmed. 


Marks  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  0/ North  Carolina,  Sept.  ^9, 1903,) 

[45  S.  E.  Rep.  468.] 

Accident  on  Track — Contradictory  Testimony  of  Engineer. 

The  jury,  in  a  a  action  for  injury  by  a  train  to  a  man  on  the  track, 
may  consider  the  account  of  the  accident  given   by    the   engineer  on 
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the  stand,  as  well  as  his  contradictory  account  furnished  the  railroad 
company  soon  after  the  accident,  and  believe  the  one  or  the  other. 

Same — Contributory  Negligence. 

For  an  epileptic  to  walk  on  a  railroad  track,  where  he  falls  in  a  fit, 
and  is  struck  by  a  train,  is  contributory  negligence. 

Same— Same — Negligence.* 

Evidence  in  an  action  for  injury  by  a  train  to  plaintiff  while  on 
the  track,  where  he  had  fallen  in  a  fit,  held  sufficient  to  sustain  a 
finding  that  the  engineer,  by  the  exercise  of  due  care  and  prudence, 
could  have  prevented  the  injury,  notwithstanding  plaintiff's  negli- 
gence. 

Appeal  from  Superior  Court,  Halifax  County;  Moore, 
Judge. 

Action  by  George  Marks  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Thos.  N.  Hill  and  Day  &  BelL  for  appellant. 
Claude  Kitchin,    E.    L.  Travis,  and  Walter  E.  Daniel,  for 
•appellee. 

MONTGOMERY,  J.  This  action  was  commenced  by  the 
plaintiff  to  recover  damages  against  the  defendant  on  account 
of  personal  injuries  suffered  by  him  through  the  alleged  neg- 
ligence of  the  defendant.  The  plaintiff  was  afflicted  with 
epilepsy,  and  while  walking  upon  the  defendant's  track 
near  Tillery,  in  Halifax  county,  fell  in  a  fit.  The  evidence  of 
B.  L.  Turrentine,  who  was  engineer  on  the  occasion,  was,  in 
substance,  that  when  he  first  saw  what  turned  out  to  be  the 
plaintiff,  between  400  and  500  yards  off,  he  could  not  tell 
what  it  was,  but  at  the  distance  of  300  yards  he  saw  it  was  a 
man,  and  he  commenced  sounding  the  whistle,  and  kept  it 
up  until  the  collision ;  that  the  plaintiff  was  sitting  on  the 
end  of  the  cross-ties,  with  his  head  down  on  his  crossed  arms; 
that  as  soon  as  he  blew  the  whistle  the  plaintiff  looked  around 
at  the  engine  as  if  in  full  possession  of  himself,  and  as  if  he 
would  get  out  of  the  way;  that  he  did  not  know  how  far  he 
was  from  plaintiff,  when  he  became  uneasy  for  fear  that  plain- 
tiff would  not  get  off,  but  he  put  on  the  brakes  when  he  was 
about  50  yards  off ;  that  his  engine  and  cars  were  properly 
equipped,  and  he  could  have  stopped  the  train  within  the 
space  of  100  yards.  A  statement  in  writing  made  by  the  wit- 
ness to  the  defendant  company  at  the  time  of  the  plaintiff's 
injury  was  introduced  as  evidence,  the  substance  of  which  is 
as  follows:  That  he  could  not  make  out  what  the  plaintiff  was 
when  he  first  saw  him,  but  in  coming  at  300  feet  he  saw  that 
it  was  a  man;  that  before  he  got  within  300  feet  of  him  ''he 
was  so  doubled  up  and  in  such  position  that  I  could  not  see 
exactly  what  it  was.  As  soon  as  I  saw  that  it  was  a  man  I 
commenced  blowing  (blew  the  long  station  blow),  and  kept 
blowing  as  I  approached  him.     I  was  expecting  him  to   get 

*A8  to  the  care  due  trespassers  on  track,  see  generally,  preceding 
case  and  foot-note. 
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off  every  second.  As  the  engine  approached  him,  and  when 
about  a  hundred  feet  from  him,  he  turned  his  head  and  looked 
at  the  engine  approaching."  He  said  the  track  was  straight, 
and  it  was  about  3:15  p.m.  There  was  evidence  going  to 
show  that  a  man  could  be  seen  on  the  track  for  a  mile  or  more 
from  where  the  engineer  was  when  he  first  saw  the  plaintiff; 
that  the  track  was  straight  and  the  view  unobstructed. 

The  defendant  objected  to  his  honor's  submitting  the 
second  issue  on  contributory  negligence,  but  for  reasons  that 
will  be  hereafter  pointed  out  that  issue  was  properly  sub- 
mitted. There  were  six  exceptions  to  the  admission  of 
evidence,  none  of  which  can  be  sustained.  The  other  excep- 
tions (30  in  number)  were  for  failure  to  give  instructions  re- 
quested by  the  defendant,  and  to  those  given  by  his  honor  in 
his  charge. 

It  seems  to  us  that  the  charge  on  the  question  of  damages 
was  sufiBcient  in  law  and  clearly  to  be  understood  by  the  jury. 
The  others,  though  numerous,  all  revolve  around  one  pivotal 
point.  The  varying  aspects  in  which  the  contentions  of  the 
defendant  are  presented  concern  the  position  of  the  plaintiff 
on  the  track  and  the  consequent  responsibility  of  the  defend- 
ant in  reference  thereto.  The  jury  bad  a  right  to  consider, 
and  doubtless  did  consider,  the  evidence  given  in  on  the 
stand  by  the  witness  Turrentine,  and  also  his  written  state- 
ment made  to  the  company  shortly  after  the  plaintiff  was  in- 
jured. If  they  believe  his  evidence  on  the  stand  they  could, 
under  the  instructions  of  his  honor,  have  answered  the  first 
issue  as  to  the  negligence  of  the  defendant,  ''No.*'  If,  how- 
ever, they  believed  what  he  had  said  in  his  written  statement 
to  the  defendant  company,  they  were  compelled,  under  all 
the  evidence  in  the  case,  to  find  that  the  witness  (engineer) 
failed  to  keep  a  proper  lookout,  or  that,  if  he  did,  he  saw  the 
plaintiff  in  an  apparently  helpless  condition,  and  failed  to 
use  the  appliances  which  he  had  to  prevent  his  injury,  and 
to  find  the  first  issue  in  the  affirmative.  If  the  plaintiff  was 
seen  by  the  engineer  sitting  on  the  end  of  the  cross-ties,  in 
an  upright  position,  and  apparently  in  his  senses,  the  engi- 
neer had  a  right  to  presume,  up  to  the  last  moment,  that  he 
would  use  his  senses,  keep  a  watchout  for  the  train,  and  get 
off  the  track;  or  if  the  plaintiff  had  been  seen  by  the  engineer 
sitting  on  the  end  of  the  cross-ties,  with  his  face  in  his  hands, 
and  his  arms  resting  on  his  knees,  and  at  a  distance  sufficient 
for  the  engineer  to  have  checked  his  train  and  prevented  the 
injury  of  the  plaintiff,  if  he  was  really  in  a  helpless  condition, 
and  upon  the  engineer  sounding  the  whistle  the  plaintiff 
raised  his  head  up,  upon  hearing  the  whistle,  and  looked 
straight  at  the  engine  continuously  up  to  the  time  of  the  acci- 
dent, then  the  engineer  had  a  right  to  presume  that  the  plain- 
tiff was  in  possession  of  his  senses,  and  would  get  off  the  track. 
Upton  V.  Railroad,  128  N.  C.  173,  38  S.  E.  736. 

The  second  issue  as  to  the  contributory  negligence  of  the 
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plaintiff  was  properly  answered  in  the  afiBrmative.  The 
plaintiff  was  an  epileptic,  and  the  railroad  track  was  not  a 
proper  place  for  him  to  have  occupied. 

The  jury  answered  the  third  issue,  as  to  whether  the 
defendant  could  have  prevented  the  injury  by  the  exercise  of 
due  care  and  prudence,  notwithstanding  the  negligence  of  the 
plaintiff,  in  the  affirmative,  and  there  was  evidence  upon 
which  they  could  have  made  that  finding. 

The  instructions  asked  by  the  defendant  proceeded  upon 
the  view  that  the  plaintiff  was  upon  the  track  in  a  natural 
position,  and  apparently  aware  of  the. nature  of  his  position 
and  of  the  peril  he  was  in. 

There  was  evidence  to  the  contrary.  His  honor  in  the 
charge  covered  fully  every  legal  phase  of  the  case  in  connec- 
tion with  the  evidence,  and  we  see  no  error  in   it.     No  error. 


Gleason  v.  Worcester  Consolidated  St.  Ry.  Co. 

{Supreme  Judicial  Couri  of  Massachusetts^  Worcester ^  Oct,  2i,igoj,) 

[68  N.  E.  Rep.  225.]     . 

Street  Railways— Injury  to  Person  on  Track — Contributory  Negligence 
and  Absence  of  Qross  Negligence.* 
In  an  action  ag-ainst  a  street  railway  for  injuries  sustained  by  one 
not  a  passeng^er,  plaintiff  cannot  recover  without  evidence  that  he 
was  in  the  exercise  of  ordinary  care,  even  though  defendant's  serv- 
ants were  gruilty  of  gross  negligence. 

Samfr— Same— Ordinary  Care  on  Part  of  Plaintiff— Insufficiency  of  Evi- 
dence. 
In  an  action  against  a  street  railway  for  injuries  received  by  one 
on  its  tracks,  if  from  the  evidence  the  inference  of  ordinary  care 
on  plaintiff's  part  can  be  only  conjectural,  there  is  no  question  for 
the  jury. 

Same — Sanne — Contributory  Negligence— Direction  of  Verdict. 

-  Where  one  who  was  working  in  a  ditch  in  a  street  beside  a  street 
railway  track  was  killed  by  being  run  over  by  a  car  while  standing 
on  the  track  beside  the  ditch,  he  having  stepped  onto  the  track  within 
8  or  10  feet  of  the  car,  and  iu  an  action  for  the  death  there  was  evi- 
dence that  he  had  been  looking  toward  the  approaching  car  just 
before  going  on  the  track,  a  verdict  for  defendant  was  properly  di- 
rected because  of  insufficient  evidence  that  deceased   exercised    care. 

Exceptions  from  Superior  Court,  Worcester  County;  Henry 
N.  Sheldon,  Judge. 

Action  by  one  Gleason  against  the  Worcester  Consolidated 
Street  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.     Exceptions  overruled. 

H.  L.  Parker,  Jr.,  for  plaintiff. 

Charles  C.  Milton  and  Chandler  Bullock,  for  defendant. 

BARKER,  J.  The  action  is  for  damages  for  causing  the 
death  of  the  plaintiff's  intestate,  who  was  struck  and  killed 
by  one  of  the  defendant's  cars.     As  he  was  not  a  passenger^ 

*8ee  generally,  preceding  case  and  foot-note. 
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even  if  the  defendant  was  guilty  of  negligence,  or.the  defend- 
ant's servants  were  guilty  of  gross  negligence  in  causing  the 
death,  the  plaintifi  cannot  recover  without  affirmative  evi- 
dence sufficient  to  justify  a  finding  that  her  intestate  was  in 
the  exercise  of  ordinary  care.  If  from  the  evidence  the 
inference  that  he  exercised  ordinary  care  can  be  only  con- 
jectural, the  question  ought  not  to  be  submitted  to  a  jury. 
Creamer  v.  West  End  Street  Railway  Co.,  156  Mass.  320,  31 
N.  E.  391,  16  L.  R.  A.  490,  32  Am.  St.  Rep.  456;  Mathes  v. 
Lowell,  etc.,  Street  Railway,  177  Mass.  416,  59  N.  E.  7J\ 
Cox  V.  South  Shore  Stieet  Railway,  182  Mass.  497,  499^  6$  N. 
E.  823,  and  cases  cited.  The  plaintiff's  intestate  was  em- 
ployed in  operating  a  stationary  engine  and  air  compressor, 
used  in  constructing  a  sewer  in  the  street.  The  sewer  trench 
was  parallel  with  the  defendant's  tracks,  and  between  them 
and  the  sidewalk,  and  the  sides  of  the  trench  were  sustained 
by  sheathing,  which  came  above  the  surface  of  the  street. 
The  edge  of  the  trench  was  about  two  feet  from  the  nearest 
track.  The  engine  and  compressor  were  at  the  northerly  end 
of  the  trench,  and  the  place  where  the  plaintiff's  intestate 
stood  when  operating  them  was  about  two  feet  from  the 
nearest  rail  of  the  nearest  track.  Northerly  of  the  boiler  of 
the  apparatus  was  a  shield  of  boards,  two  or  three  feet  square, 
to  catch  any  oil  flying  from  the  compressor,  and  this  shield 
was  nearly  parallel  with  the  track,  and  about  18  inches  from 
the  rail,  and  between  the  edge  of  the  shield  and  the  boiler 
was  just  room  for  passage.  The  plaintiff's  intestate  could  not 
reach  the  other  side  of  the  compressor  nearest  the  sidewalk 
except  by  going  out  onto  the  street,  and  going  round  the  end 
of  the  compressor.  The  occupation  of  the  plaintiff's  intestate 
confined  him  substantially  to  a  single  spot,  in  which  he  stood 
with  his  face  toward  the  north,  toward  the  pressure  tank,  and 
it  was  necessary  for  him  to  have  his  hand  on  the  throttle  a 
good  share  of  the  time,  in  order  to  control  his  engine.  It 
was  sometimes  necessary  to  oil  certain  parts  of  the  appa- 
ratus, but  he  was  not  engaged  in  oiling  anything  at  the  time, 
and  there  was  nothing  shown  that  would  call  him  away  from 
his  engine,  and  no  evidence  that  anything  about  his  work 
required  him  to  go  between  the  rails  of  the  track.  Just  be- 
fore the  accident  he  had  gone  around  the  boiler,  and  had 
some  talk  with  the  fireman,  after  which  they  both  turned  to 
their  work.  While  they  were  talking,  the  plaintiff's  intes- 
tate was  looking  southerly  down  the  track  toward  the  car 
which  afterwards  struck  him,  and  which  the  fireman  testified 
that  he  (the  fireman)  saw  about  300  feet  away  as  he  turned  to 
his  work.  The  fireman  had  just  turned  to  his  work,  and  had 
only  time  to  turn  a  valve,  when  the  car  flew  by,  and  struck 
the  plaintiff's  intestate,  who  had  stepped  out  upon  the  track 
at  a  point  just  opposite  the  wooden  shield.  The  car  knocked 
him  down,  and  carried  his  body  under  the  wheels  and  fender 
60  feet  up  the  track,  which  was  upon  an  up   grade  of   5   per 
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cent.  There  was  conflicting  evidence  as  to  the  rate  of  speed, 
and  the  evidence  would  have  justified  a  finding  that  the  rate 
was  anywhere  from  4  to  is  miles  an  hour.  The  plaintiff's  in- 
testate was  unconscious  until  his  death.  Besides  the  testi- 
mony of  the  fireman,  there  was  that  of  the  motorman  of  the 
car,  and  also  that  of  a  traveler  on  the  street,  who  testified 
that  he  was  driving  northerly,  and  that  the  plaintiff's  intes- 
tate was  standing  beside  his  engine,  and  then,  when  the  car 
was  8  or  lo  feet  away,  stepped  out  upon  the  track,  and  turned 
north,  and  that  he  had  just  stepped  upon  the  track  when  the 
car  was  upon  him,  and  that  he  turned  half  round  to  the 
right,  and  put  his  hand  up  in  front  of  the  car.  The  motor- 
man  testified  that  he  saw  a  man  step  onto  the  track  from  be- 
hind the  engine  about  eight  feet  in  front  of  the  car.  The 
fireman  testified  that  the  car  was  going  eight  or  nine  miles  an 
hour,  the  motorman  that  it  was  going  four  or  five  miles  an 
hour,  and  that  he  was  ringing  his  gong  all  the  time,  and  that 
at  once,  as  soon  as  he  saw  the  man,  he  shut  ofi  the  power, 
turned  on  the  whole  reverse  power,  and  put  on  the  full  force 
of  the  emergency  air  brake.  The  traveler  testified  that  the 
car  was  going  15  miles  an  hour,  and  that  he  heard  the  gong 
when  the  car  was  at  Kendall  street,  300  feet  away.  Twenty 
minutes  after  the  accident,  the  fireman  found  the  throttle  of 
the  compressor  wide  open,  although  he  never  knew  the  plain- 
tiff's intestate  to  leave  his  work  unless  he  shut  down  his 
engine  before.  To  step  from  a  place  of  safety,  only  two  feet 
away,  upon  the  track  of  an  electric  street  railway,  directly 
in  front  of,  and  only  eight  or  ten  feet  from,  an  approaching 
electric  car,  whether  the  car  is  approaching  at  the  rate  of 
four  or  five,  or  eight  or  nine  miles,  or  fifteen  miles  an  hour, 
is  not  evidence  of  care  on  the  part  of  the  person  who  does 
the  act.  It  may  or  may  not  be  consistent  with  ordinary  care. 
If  the  person  who  does  it  is  struck  by  the  car  and  killed,  no 
recovery  can  be  had  for  his  death  without  affirmative  proof 
that  he  was  exercising  care  to  avoid  being  hit.  Assuming, 
from  the  fact  that  the  plaintiff's  intestate  left  his  engine 
without  shutting  it  down,  that  he  had  occasion  to  pass  in  the 
street  around  the  shield  to  the  other  end  of  the  compressor, 
he  knew  that  a  car  might  at  any  time  come  up  the  street  be- 
hind him,  and  that  if  he  placed  himself  within  the  space  it 
would  cover  he  might  be  hit  unless  he  got  out  of  the  way. 
If  we  also  assume,  as  the  plaintiff  contends  could  be  -inferred 
fairly,  that  he  had  just  seen  the  approaching  car,  as  he  was 
looking  towards  it  while  talking  with  the  fireman,  he  had  had 
actual  knowledge  that  a  car  was  then  approaching.  Miscon- 
duct in  stepping  onto  the  track  within  eight  or  ten  feet  of  the 
car  is  as  consistent  with  the  theory  that  he  had  not  seen  the 
can  and  went  upon  the  track  without  taking  any  care  to 
avoid  being  hit,  or  that  he  had  forgotten  that  it  was  approach- 
ing, and  so  took  no  care  or  precaution,  as  with  the  theory  that 
he  had  the  danger  in  mind,  and  thought  that  he  had   time  to 
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enter  upon  the  track  and  still  get  out  of  the  way  of  the  car. 
Either  inference  is  purely  conjectural.  In  our  opinion,  the 
verdict  for  defendant  was  ordered  rightly,  because  there  was 
no  sufficient  or  affirmative  evidence  that  the  plaintifi's  intes- 
tate exercised  care.  See  Kelley  v.  Wakefield,  etc..  Street 
Railway,  175  Mass.  331,  56  N.  E.  285;  Hurley  v.  West  End 
Street  Railway,  180  Mass.  370,  62  N.  E.  263.  This  view 
makes  it  immaterial  whether  the  evidence  offered  by  the 
plaintiff  and  excluded,  to  show  negligence  on  the  part  of  the 
defendant,  was  excluded  rightly. 
Exceptions  overruled. 

WiLMURTH*s  Adm'r  ».  Illinois  Cent.  R.  Co. 

« 

{.Court  of  Appeals  of  Kentucky^  Oct,  75,  /poj.) 

[76  S.  W.  Rep.  193.] 

Trespassers  on  Track — Care  Due  after  Discovery  of  Peril,  i^ 

Where  plaintiff's  intestate  was  a  trespasser  on  defendant's  railroad 
track  at  the  time  he  was  strucic  by  a  train,  the  railroad  company  only 
owed  him  the  duty,  after  becoming  aware  of  his  presence  and  peril, 
of  exercising  ordinary  care  to  avoid  in  jurying  him  by  giving  the 
customary  signals  to  warn  him  of  the  approach  of  the  train,  and,  if 
practicable,  and  necessary  to  avoid  striking  him,  to  slacken  the  speed 
and  stop  the  train. 

Same — Negligence  after  Discovery  of  Peril — Sufficiency  of  Evidence. 

Plaintiff's  intestate,  who  had  been  plowing  in  a  field,  crossed  de- 
fendant's double  traclc  to  go  to  his  house,  and  on  returning  found 
his  course  across  the  track  obstructed  by  a  passing  freight  train. 
He  stopped  on  the  cross-ties  of  the  opposite  track,  waiting  for  the 
train  to  pass,  when  he  was  struck  and  killed  by  the  pilot  beam  of  a 
locomotive  drawing  a  passenger  train  approaching  from  the  rear. 
Several  witnesses  testified  that  the  view  in  the  direction  from  which 
the  passenger  train  approached  was  unobstructed  for  1,440  feet,  and 
it  appeared  that  just  before  he  was  struck  intestate  was  kneeling 
down,  and  looking  under  the  freight  train  at  his  team,  which  was  run* 
ning  away  in  the  field.  There  was  evidence  that  no  signals  were 
given  as  the  passenger  train  approached,  which  was  contradicted, 
and  that  the  freight  train  was  making  considerable  noise.  The  en- 
gineer admitted  that  he  saw  intestate  on  the  track  when  the  train 
was  within  200  feet  of  him,  and  that  he  gave  an  alarm  signal  at  that 
time,  and  another  witness  testified  that  the  train  could  have  been 
stopped  in  250  yards:  held^  that  the  evidence  authorized  an  inference 
that  intestate's  presence  and  peril  were  in  fact  known  to  the  engineer 
in  time  to  have  prevented  his  death  by  giving  proper  signals  or  stop* 
ping  the  train,  and  that  the  direction  of  a  verdict  in  favor  of  defend- 
ant was,  therefore,  error. 

Licensees — Mere  Acquiescence  in  Use  of  Track  by  the  Public.f 

Mere  acquiescence  on  the  part  of  a  railroad  company  in  the  use  of 
its  track  by  the  public  does  not  confer  any  authority  or  right  to  use 
the  same,  or  amount  to  a  license. 

*As  to  the  care  due  trespassers  on  track,  see  preceding  case  and 
foot-note. 

tAs  to  what  does,  and  does  not,  constitute  a  license  to  travel  on  a 
railroad  right  of  way,  see  Bullard  v.  Southern  Ry.  Co.  (6a.),  6  R.  R. 
R.  606,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  606;  Denver  &  R.  G.  R.  Co.  r. 
Buflfehr  (Colo.),  4  R.  R.  R.  762,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  762 
(use  of  track  after  repeated  protests  and  warnings);  Gulf,  etc.,  Ry. 
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Appeal  from  Circuit  Court,  Hickman  County. 

**Not  to  be  officially  reported.** 

Action  by  Joe  W.  Wilmurth's  administrator  against  the 
Illinois  Central  Railroad  Company.  From  a  judgment  in 
favor  of  defendant,  plaintifi  appeals.     Reversed. 

R.  B.  Flatt  and  J.  C.  Dean,  for  appellant. 
Pirtle  &  Trabue,  N.   P.  Moss,   and  J.    M.    Dickinson,  for 
appellee. 

SETTLE,  J.  The  appellant,  as  administrator  of  his  in- 
fant son,  J.  W.  Wilmurth,  sued  the  appellee,  Illinois  Central 
Railroad  Company,  in  the  lower  court,  to  recover  damages 
for  the  death  of  the  intestate,  caused  by  the  alleged  negli- 
gence of  its  servants  in  running  a  passenger  Irain  of  which 
they  were  in  charge  against  nr  over  him.  After  the  proof  of 
both  appellant  and  appellee  had  been  introduced,  the  jury, 
in  obedience  to  a  peremptory  instruction  from  the  court  to 
that  effect  returned  a  verdict  for  the  appellee,  and  the  petition 
was  thereupon  dismissed,  at  appellant's  cost.  Of  that  judg- 
ment, and  the  further  judgment  of  the  lower  court  overruling 
his  motion  for  a  new  trial,  appellant  complains,  and  insists 
that  a  reversal  should  be  granted  by  this  court. 

It  appears  from  the  record  that  the  intestate  was   ii   years 

Co.  V.  Matthews  (Tex.),  1  R.  R.  R.  580,  24  Am.  &  Eng.  R.  Cas.,  N. 
8.,  580  (custom  to  use  track  as  foot  path) ;  Haltiwanger  v.  Columbia, 
N.  &  L.  R.  Co.  (8.  Car.),  3  R.  R.  R.  883,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  883  (dutj  to  persons  walking  on  track  used  as  foot  path) ;  Furey 
V.  New  York  Cent.  &  H.  R.  Co.  (N.  J.),  2^  R.  R.  R.  1,  25  Am.  A 
Eng.  R.  Cas.,  N.  S.,  1;  James  v.  Illinois  Cent.  R.  Co.  (111.),  4  R.  R. 
R.  232,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  232;  Chicago  Terminal  Trans- 
fer Co.  V.  Kotoski  (111.),  5  R.  R.  R.  530,  28  Am.  A  Eng.  R.  Cas.,  N.  8.« 
530  (person  intending  to  become  a  passenger  while  crossing  a  trestle 
by  invitation  of  conductor,  in  order  to  reach  train) ;  note,  20  Am.  A 
Eng.'R.  Cas.,  N.  S.,  395  etseq. ;  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  831; 
Illinois  Cent.  R.  Co.  if.  O'Connei  (111.),  20  Am.  A  Eng.  R.  Cas.,  N. 
S.,  816  (effect  of  mere  failure  to  object  to  persons  crossing  right  of 
way) ;  McCall  v.  So.  Ry.  Co.  (N.  Car.),  23  Am.  A  Eng.  R.  Cas.,  N. 
S.,  760  (evidence  of  use  of  track  as  path  way) ;  Jones  v,  Charleston, 
etc.,  Ry.  Co.  (S.  Car.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  261;  Cederson 
V.  Ore.  R.  A  Nav.  Co.  (Ore.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  625 
(license  to  use  right  of  way  as  footpath,  sufficiency  of  evidence); 
Egan  V.  Montana  Cent.  Ry,  Co.  (Mont.),  20  Am.  A  Eng.  R.  Cas., 
N.  S.,  72  (mere  failure  to  prohibit  employees  from  usingr  spur  track 
as  foot  path) ;  Grady  v.  Georgia  R.  R.  A  Banking  Co.  (Ga.),  20  Am. 
A  Eng.  R.  Cas.,  N.  S.,  400  (no  implied  license  to  cross  tracks  in  rail- 
road yard  through  spaces  casually  left  between  cars) ;  Floyd  v.  Pa- 
ducah  Ry.  A  Light  Co.  (Ky.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  167 
(public  could  acquire  no  right  to  use  as  foot  path  track  not  in  high- 
way);  Jones  V,  Charleston,  etc.,  Ry.  Co.  (S.  Car.),  23  Am.  A  Eng. 
R.  Cas.,  N.  S.,  261;  Trudell  v.  Grand  Trunk  Ry.  Co.  (Mich.),  20 
Am.  A  Eng.  R.  Cas.,  N.  S.,  316  (child  playing  on  right  of  way); 
Southern  Ry.  Co.  v.  Lynn  (Ala.),  21  Am.  A  Eng.  R.  Cas.,  N.  S., 
570  (ejected  passenger  necessarily  crossing  trestle) ;  Girton  v.  Lehigh 
Valley  R.  Co.  (Pa.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  157  (passenger 
crossing  track  to  depot) ;  Florida  Cent.  A  P.  R.  Co.  v.  Fozworth 
(Fla.),  13  Am.  A  Eng.  R.  Cas.,  N.  S.,  469  (person  crossing  track  ia 
street  at  other  place  than  crossing). 
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of  age;  that  he  had  been  plowtne  in  a  field  on  the  opposite 
side  of  the  railroad  from  his  father's  house,  and  that  in  re- 
turning from  the  house,  whither  he  had  gone,  probably  for 
water,  to  where  the  horse  and  plow  had  been  left  by  him  in 
the  field,  he  found,  upon  reaching  the  railroad,  which  con- 
tained a  double  track,  that  one  of  the  tracks  was  occupied  by 
a  passing  freight  train.  While  on  the  cross-ties  of  the  track 
running  parallel  with  the  one  occupied  by  the  moving  freight 
train,  waiting  for  that  train  to  pass  out  of  the  way,  the  pa^s- 
senger  train,  which  he  doubtless  did  not  see  or  bear,  owing 
to  the  noise  made  by  the  freight  train,  approached  at  great 
speed  in  his  rear,  and  the  pilot  beam  of  its  locomotive  strik- 
ing him  on  the  back  of  the  head  produced  sudden  death. 

The  appellant  introduced  ten  or  more  witnesses,  not  fewer 
than  six  of  whom,  among  them  J.  A.  Porter,  surveyor  of 
Hickman  county,  testified  that  from  the  point  of  the  injury 
north — the  direction  from  which  the  passenger  train 
approached — the  track  was  straight  and  unobstructed,  for  1,440 
feet  or  more;  1,440  being  the  measurement  of  the  county  sur- 
veyor. Wes  Carter  testified  that  he  was  within  30  yards  of 
the  railroad  track,  and  at  a  point  midway  between  the  boy 
and  the  public  crossing,  which  was  about  1,800  feet  from  the 
latter;  that  he  was  watching  the  passenger  train  by  which 
the  boy  was  killed ;  and  that  it  gave  no  alarm,  either  by 
blowing  its  whistle  or  ringing  its  bell,  as  it  approached  the 
boy,  or  before  striking  him ;  and  that  he  saw  the  fireman 
looking  out  ahead  in  the  direction  of  the  boy  when  as  much 
as  1,800  feet  (600  yards)  away  from  the  place  of  the  injury. 
Five  other  witnesses  besides  Carter  testified  that  the  train 
gave  no  alarm  at  any  time  in  approaching  the  boy,  and 
Hardy  Beasley,  a  former  locomotive  fireman  of  experience, 
testified  that  this  passenger  train  could  have  been  stopped 
within  250  yards.  George  Muscovally  testified  that  he  was 
on  the  train  by  which  the  boy  was  killed,  and  that  after  the 
train  had  stopped  and  backed  up  to  where  the  body  of  the  boy 
lay  he  heard  the  engineer  say  that  he  saw  the  boy  on  the 
west  side  of  the  track,  sitting  on  the  end  of  the  cross-ties, 
looking  under  the  north-bound  passing  freight  train  at  his 
horse  running  away  in  a  field  east  of  the  railroad.  Two  other 
witnesses — Joe  Wilmurthand  Sid  Willet — testified  that  the 
fireman  told  them  that  he  saw  the  boy  as  soon  as  the  train 
rounded  the  curve,  which  was  1,440  feet  distant,  and  that  he 
thought  him  a  man  until  they  backed  up  to  where  he  was 
killed.  It  is  true  that  the  engineer  in  charge  of  the  passenger 
train  testified,  in  substance,  that  the  locomotive  whistle  was 
blown  for  the  public  crossing,  which  is  1,800  feet  north  of 
where  the  boy  was  killed,  and  again  just  south  of  the  crossing, 
where  is  located  a  station  board  marked  ''Thurmond,''  and, 
in  addition,  that  the  engine  bell  was  rung  at  the  crossing  and 
station  board ;  that,  after  rounding  the  curve  south  of  the 
crossing,  he  saw  the  freight  train  of  30  cars    on  the  other 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        765 

Wilmurth's  Adm'r  v,  Illinois  Cent.  R.  Co 

track  going  north,  and  therefore  meeting  him;  and  that 
when  he  got,  as  he  supposed,  within  200  feet  of  where  the 
boy  was  killed,  he  saw  (to  use  his  language)  an  ''object  on  the 
outside  of  the  rail,  crouched  close  to  the  rail;  couldn't  tell 
hardly  what  this  object  was,  because  I  noticed  as  he  raised 
up  he  had  his  back  to  me."  He  further  said  that  the  bell  was 
still  ringing,  and  he  then  gave  the  stock  alarm  with  the 
whistle,  and  as  the  boy  raised  he  pulled  the  whistle  ''wide 
open"  to  attract  his  attention,  put  on  the  air  brakes,  and 
used  every  effort  to  stop  the  train ;  but  the  boy,  without 
moving  further,  except  to  raise  himself  in  a  half  stooping 
position,  was  struck  by  the  pilot.  The  engineer  also  testified 
that  after  leaving  the  curve  the  fireman  was  engaged  in  re- 
plenishing the  fire,  and  he  was  not,  therefore,  on  the  lookout 
ahead,  as  was  the  engineer,  at  the  time  of  striking  the  boy. 
The  fireman  corroborated  the  engineer  in  the  matter  of  the  sig- 
nals, but  said  he  did  not  see  the  boy  before  he  was  struck  by 
the  train,  as  he  was  encraged  at  the  time  in  replenishing  the 
locomotive  fire.  The  engineer  was  likewise  corroborated,  in 
the  main,  by  the  conductor  and  a  brakeman  as  to  the  giving 
of  the  signals,  though  they  did  not  see  the  boy  until  after  he 
was  killed. 

It  will  be  readily  seen  that  the  evidence  is  conflicting,  but 
it  cannot  be  said  that  there  is  no  evidence  tending  to  show 
negligence  upon  the  part  of  appellee's  servants  in  charge  of 
the  train  by  which  appellant's  intestate  was  killed.  Clearly, 
the  intestate  was  a  trespasser  upon  appellee's  track.  Appel- 
lee's servants,  the  engineer  and  fireman,  were  under  no  obli- 
gation to  be  on  the  lookout  to  discover  his  presence  on  the 
track.  The  only  duty  they  owed  him  after  becoming  aware 
of  his  presence  and  peril  was  to  exercise  ordinary  care  to 
avoid  injuring  him  by  giving  the  customary  signals  to  warn 
him  of  the  approach  of  the  train,  and  of  his  danger  there- 
from, and,  if  practicable,  and  necessary  to  avoid  striking  him, 
to  slacken  the  speed  and  stop  the  train.  The  engineer 
admits  that  he  saw  the  intestate  on  the  track,  but  says  the 
train  was  within  200  feet  of  him  when  his  presence  was  dis- 
covered, and  that  he  gave  the  alarm  signal  at  once.  The 
appellant's  witnesses  testify,  however,  that  no  signal  was 
given  at  all  until  after  the  train  struck  the  intestate.  It  may 
be  true  that  the  intestate  was  not  seen  by  the  engineer  or 
fireman  until  the  locomotive  was  within  200  feet  of  him,  yet 
the  immediate  giving  of  the  alarm  signal  might  have  warned 
him  of  the  nearness  of  the  train,  and  afforded  him  the  oppor- 
tunity to  take  the  one  step  necessary  to  remove  his  person 
from  the  end  of  the  cross-tie  upon  which  he  was  standing,  and 
thereby  have  prevented  contact  with  the  train.  If,  there- 
fore, under  these  circumstances,  no  signals  were  given  by  the 
engineer,  would  not  the  failure  to  do  so  constitute  negli- 
gence? Upon  the  other  hand,  if,  as  testified  by  appellant's 
witnesses,  the  view  of  the  track  from  the  engine  of  the 
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approaching  train  was  unobstructed  for  a  distance  of  from  480 
to  600  yards  to  where  the  intestate  was  located,  would  it  do 
violence  to  the  evidence  to  indulge  the  inference  that  his 
presence  and  peril  were  in  fact  known  to  the  engineer  and 
fireman  in  time  to  have  prevented  his  death  by  the  giving  of 
the  proper  signals,  or  the  stopping  of  the  train.  Un- 
doubtedly, the  situation  was  one  of  peril  to  the  intestate.  If 
he  was  watching  the  horse  left  at  the  plow,  it  had  to  be  done 
by  looking  under  the  moving  freight  train  as  it  passed  be- 
tween him  and  the  horse,  and  to  thus  look  it  was  doubtless 
necessary  for  him  to  stoop  or  bend  his  body,  which  he  seems 
to  have  done  with  his  back  towards  the  approaching  pas- 
senger train;  and  if  this  was  his  position  when  discovered  by 
appellee's  engineer,  the  latter  must  have  known  that  the 
noise  of  the  moving  freight  train  would  render  it  difficult  for 
the  intestate  to  hear  the  signals  of  alarm  from  the  passenger 
train  customarily  made  by  the  blowing  of  the  whistle  and  the 
ringing  of  the  bell,  and  it  was,  therefore,  incumbent  on  the 
engineer  not  only  to  give  the  customary  alarm  signals,  but,  if 
practicable  and  necessary,  to  slacken  the  speed  of,  and  even 
stop,  the  train,  provided  that,  in  the  exercise  of  ordinary 
care,  such  precautions  could  have  been  taken  by  him  after  the 
discovery  of  the  intestate's  peril,  and  before  the  train  struck 
him. 

As  before  stated,  the  evidence  is  conflicting  as  to  the  appel- 
lee's negligence,  but  the  well-settled  rule  in  this  state  is  that, 
where  the  evidence  conduces  in  any  degree  to  establish  the 
right  of  recovery,  a  peremptory  instruction  will  be  unauthor- 
ized, as  it  is  the  province  of  the  juries  to  pass  upon  questions 
of  negligence  in  such  cases.  We  are  of  opinion  that  the  evi- 
dence of  appellant  presents  a  state  of  facts  from  which  negli- 
gence on  the  part  of  appellee's  servants  may  be  inferred. 
Whether  these  facts  are  of  sufficient  weight  to  influence  a  ver- 
dict in  his  behalf  must  be  determined  by  a  jury.  Upon  the 
other  hand,  if  they  are  outweighed  or  discredited  by  the  evi- 
dence furnished  by  the  witnesses  of  the  appellee,  the  ver- 
dict of  the  jury  must  so  declare.  For  the  reasons  indicated, 
we  are  constrained  to  hold  that  the  lower  court  should  have 
refused  the  peremptory  instruction. 

We  are  unable  to  agree  with  appellant's  counsel  that  this 
case  comes  within  the  rule  stated  in  Cahill  v.  Cincinnati, 
etc.,  Railway  Co.,  92  Ky.  345,  18  S.  W.  2,  which  holds  that, 
while  the  failure  of  those  in  charge  of  a  railroad  train  to  give 
signals  of  its  approach  to  a  private  crossing  is  not  generally 
regarded  as  negligence;  yet,  where  a  signal  which  it  is  the 
duty  of  the  company  to  give,  and  which  is  usually  given  at  a 
public  crossing,  may  be  heard  at  a  private  crossing  by  those 
entitled  to  use  the  private  crossing,  they  have  the  right  to 
rely  upon  the  signals  being  given,  and  the  failure  to  give  it  is 
negligence  as  to  them  as  well  as  to  persons  tra^veling  on  the 
public  highway.     The  proof  in  this  case  does  not  show  that 
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A  private  crossing  exists  on  the  appellee's  track  at  the 
point  claimed  by  appellant,  or  that  the  intestate  was 
killed  just  at  that  point.  At  most,  the  use  that  was  made 
of  the  alleged  crossing  by  appellant  and  his  landlotd  was 
merely  permissive,  so  far  as  appellee  is  concerned.  Be- 
sides, it  was  not  shown  in  evidence  that  appellant  or  others 
had  been  accustomed  to  rely  upon  any  signal  given  at  the 
public  crossing.  There  is  no  claim  set  up  in  the  pleadings 
of  the  existence  of  a  private  crossing,  or  of  the  right  of  the 
intestate  to  its  use,  and  it  is  well  settled  that  the  mere 
acquiescence  on  the  part  of  a  railroad  company  in  the  use  of 
the  track  by  the  public  does  not  confei  any  authority  or 
right,  or  amount  to  a  license  to  use  the  same.  Brown's 
Adm'r  v.  L.  &  N.  R.  R.  Co.  (Ky.)  30  S.  W.  639;  Embry  v. 
L.  &  N.  R.  Co.  (Ky.)  36 S.  W.  1123;  Dilas'  Adm'r  v.  C.  &  O.  Ry. 
Co.  (Ky.)  71  S.  W.  492.  We  think  the  facts  of  this  case  come 
within  the  rule  announced  in  I.  C.  R.  R.  Co.  v.  Hocker  (Ky.) 
55  S,  W.  438;  L.  &  N.  R.  R.  Co.  V.  Tinkham's  Adm'r  (Ky.) 
44  S.  W.  439;  Newport  News  &  M.  V.  Co.  v.  Denser,  97  Ky. 
92,  29  S.  W.  973- 

For  the  error  of  the  lower  court  in  giving  the  peremptory 
instruction,  and  refusing  a  new  trial,  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial,  and  for  proceedings  con- 
sistent with  the  opinion  herein. 


MooRE  V.  Nashville,  C.  &  St.  L.  Ry. 

{Supreme  Court  0/  Alabama,  May  2/,  igoj,) 

[34  80.  Rep.  617.] 
J  udgment — Sufficiency. 

A  judgment  entry  read:  '*On  this  the  18th  day  of  November,  1902, 
come  the  parties  by  attorney,  and  the  plaintiff  demurs  to  defendant's 
pleas.  It  is  considered  and  adjudged  by  the  court  that  the  demurrers 
be,  and  the  same  are  hereby,  overruled.     Issue  being  joined,  come   a 

jury  of  good  and  lawful  men,  to   wit, and   eleven  others,     who, 

being  duly  sworn  and  charged  according  to  law,  upon  their  oaths  do 
say:  'We,  the  jury,  find  in  favor  of  the  defendant.'  It  is  therefore 
considered  by  the  court  that  the  defendant  go  hence  and  recover  of 
the  plaintiff  the  coats  in  this  behalf  expended,  for  which  let  execu- 
tion issue.  It  is  further  considered  by  the  court  that  the  plaintiff 
have  thirty  days  in  which  to  prepare  and  have  signed  his  bill  of  ex- 
ceptions" :  held  a  sufiScient  judgment  to  support  an   appeal. 

Ejection  of  Passenger — Disorderly  Conduct— Use  of  Force — Pleading.* 
Code  1896,  {  3457,  invests  conductors  of    passenger  trains  with    the 

*As  to  the  liability  of  a  carrier  for  forcible  ejection  of  passeng^er, 
see  monograph  appended  to  Birmingham  Ry.  A  Electric  Co.  z/. 
Baird  (Ala.),  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  909;  Indiana,  D.  A  W. 
Ry.  Co.  V,  Ditto  (Ind.),  4  R.  R.  R.  703,  27  Am.  A  Eng.  R.  Cas.,  N. 
a.,  703;  McGarry  v.  Holyoke  St.  Ry.  Co.  (Mass.),  5  R.  R.  R.  294, 
28  Am.  A  Eng.  R.  Cas.,  N.  S.,  294  (right  to  use  force);  Sharer  v. 
Paxson  (Pa.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  429;  McGhee  v.  Rey- 
nolds (Ala.),  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  17;  Raynori/.  Wilming- 
ton, etc.,  R.  Co.  (N.  Car.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  561. 
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powers  of  police  officers,  and  authorizes  them  to  eject  passenc^ers 
who  are  disorderly  or  use  profane,  vulgar,  or  obscene  language,  us- 
ing only  such  force  as  may  be  necessary  to  accomplish  the  removal: 
held^  that  pleas  attempting  to  justify  the  ejection  of  a  passenger* 
which  set  up  disorderly  conduct  on  his  part,  but  which  did  not  aver 
that  the  conductor  used  only  such  force  as  was  necessary  to  accom- 
plish his  removal,  were  bad. 

Same — Same. 

A  plea  setting  up  in  substance  merely  that  the  conductor  at  the 
time  he  was  ejecting  the  passenger  was  acting  as  a  police  officer  of 
the  state  was  insufficient. 

Same— Same— Evidence. 

In  an  action  against  a  railroad  for  wrongfully  ejecting  plaintiff  from 
a  car,  testimony  that  on  entering  the  car  plaintiff  went  to  his  son, 
who  was  sitting  down,  and  asked  him  to  lend  him  15  cents;  that 
cursing  or  profane  language  was  u&ed  by  others  who  were  on  the 
outside  of  the  car ;  that  after  receiving  the  injuries  plaintiff  re- 
quested a  witness  to  take  care  of  him — was  irrelevant. 

Res  Gestae. 

None  of  such  matters  were  a  part  of  the  res  gestae. 

Same — Issues. 

The  negligence  of  the  conductor  in  leaving  plaintiff  on  the  plat- 
form after  ejecting  him  from  the  car,  knowing  that  he  was  so  drunk 
as  to  be  unable  to  take  care  of  himself,  not  being  counted  on  in  the 
complaint,  could  not  be  made  the  basis  of  a  recovery. 

Witnesses — Expenses. 

The  fact  that  defendant  transported  its  witnesses  to  the  place  of 
trial  free  of  charge  and  paid  their  hotel  bills  was  a  circumstance 
tending  to  show  bias,  and  was  proper  matter  for  the  jury,  and  it  was 
error  to  instruct  them  that  as  matter  of  law  the  fact  that  defendant 
paid  the  expenses  of  its  witnesses  *'had  nothing  to  do  with  the  is- 
sues in  the  case.*' 

Instructions. 

If  the  charge  as  given  has  a  tendency  to  mislead,  an  explanatory 
charge  should  be  requested. 

Same. 
The  giving  of  an  abstract  charge  is  not  reversible  error. 

Same— Evidence. 

Where  the  testimony  was  in  direct  conflict  on  every  material  issnc 
of  fact,  defendant  was  not  entitled  to  the  affirmative  charge. 

Appeal  from  Circuit  Court,  Marshall  County;  A.  H.  Alston, 
Judge. 

Action  by  Charles  H.  Moore  against  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed. 

The  complaint  contained  but  one  count,  and  in  this  count 
the  plaintiff  sought  to  recover  damages  for  personal  injuries, 
sustained  by  reason  of  his  being  ejected  from  a  passenger 
coach  constituting  a  part  of  a  train  on  defendant's  railway; 
it  being  averred  in  the  complaint  that  the  plaintiff  was  origi- 
nally a  passenger  upon  said  train,  and  that,  while  endeavoring 
to  find  a  seat  in  the  coach  which  he  had  entered,  he  ''was 
rudely,  willfully,  violently,  and  wrongfully  seized  by"  the 
conductor  of  said  train,  naming  him,  and  was  by  said  con- 
ductor "pushed  rudely  down  the  aisle  of  said  coach,  forcibly 
ejected  therefrom  onto  the  platform  thereof,  and  there  hurled. 
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backwards  with  great  violence  by  the  said  Martin  [the  con- 
ductor] into^a  ditch,  all  of  which  occurred  in  the  presence 
and  hearing  of  the  passengers  in  said  coach,  and  also  in  the 
presence  and  hearing  of  a  great  crowd  of  people  who  had 
gathered  about  the  train ;  and  by  reason  of  all  of  which  the 
plaintiff  suffered  great  injuries,  to  wit."  There  then  follow 
the  injuries  complained  of,  which  included  personal  injuries, 
and  mental  suffering  incident  to  ridicule,  mortification, 
and  disgrace. 

The  defendant  filed  five  pleas.  The  first  was  the  general 
issue.  The  second  plea  was  as  follows:  "(2)  That  the 
plaintiff  himself  was  guilty  of  negligence  which  contributed 
proximately  to  his  injury,  in  this:  that  at  the  time  of  the 
alleged  injury  to  him  he  was  voluntarily  intoxicated,  and 
using  obscene  or  abusive  language  while  on  defendant's  car, 
in  the  presence  of  other  passengers  thereon,  some  of  whom 
were  women,  and  in  order  to  prevent  the  plaintiff  from 
annoying  the  said  passengers  the  defendant's  conductor  took 
hold  of  the  plaintiff,  and  put  him  out  on  the  platform  of  the 
car,  and  on  account  of  plaintiff's  drunken  condition  he  fell 
off  of  the  platform,  and  thus  received  the  injury  complained 
of,  if  injury  there  was. "  The  third  and  fourth  pleas  were 
substantially  the  same  as  the  second.  The  fifth  and  sixth 
pleas  were  as  follows:  ''(5)  That  the  plaintiff  was  himself 
guilty  of  negligence  which  contributed  proximately  to  his 
injury,  in  this:  that  at  the  time  of  the  alleged  injury  the 
plaintiff,  while  a  passenger  on  the  train  of  the  defendant  rail- 
way, was  disorderly,  and  using  profane,  vulgar,  or  indecent 
language,  and  the  said  Bright  Martin  was  compelled  to  re- 
move plaintiff  for  said  train,  and  in  so  doing  said  Bright 
Martin  was  acting  as  police  officer,  as  provided  by  section 
3457  of  the  Code  of  Alabama  of  1896.  (6)  That  the  defend- 
ant is  in  no  way  responsible  for  the  conduct  of  said  Bright 
Martin  at  the  time  of  the  alleged  injury,  as  the  said  Martin 
was  at  that  time  acting  as  a  police  officer  of  the  state  of 
Alabama,  by  virtue  of  the  power  conferred  upon  him  under 
section  3457  of  the  Code  of  Alabama  of  1896." 

The  plaintiff  demurred  separately  to  the  2d,  3d,  4th,  and 
5th  pleas,  upon  the  groundis  that  said  pleas  constitute  no 
valid  defense  to  plaintiff's  cause  of  action,  and  because  said 
pleas  fail  to  aver  that  defendant's  conductor  used  no  more 
force  than  was  necessary  in  putting  plaintiff  out  on  the  plat- 
form of  said  car.  To  the  sixth  plea  the  plaintiff  demurred 
upon  the  following  grounds:  **(i)  Because  the  averment  in 
said  plea,  that  the  defendant  is  in  no  way  responsible  for  the 
conduct  of  said  Martin  at  the  time  of  the  alleged  injury,  is  a 
mere  conclusion  of  the  pleader.  (2)  Because  the  averment 
that  the  said  Martin  was  at  the  time  acting  as  a  police  officer 
of  the  state  of  Alabama,  by  virtue  of  the  power  conferred 
upon  him  under  section  3457  of  the  Code  of  Alabama,  is  a  mere 
conclusion  of  the  pleader,  and  no  valid  defense  to   plaintiff's 

8  R  R  R— 49 


770         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Moore  v.  Nashville,  etc.,  Ry 

complaint/'     These  demurrers  were  overruled,  and  issue  was 
joined  on  the  pleas  filed  by  the  defendant. 

The  evidence  introduced  for  the  plaintiff  tended  to  show 
that,  having  a  ticket  which  entitled  him  to  ride  as  a  pas- 
senger on  defendant's  train,  he  boarded  said  train,  and  that, 
as  he  was  trying  to  find  a  seat  in  the  coach  which  he  bad 
entered.  Bright  Martin,  the  conductor  on  said  train,  forcibly 
took  hold  of  the  plaintiff  and  knocked  him  to  his  knees,  and 
then  sboved  him  down  the  aisle  to  the  platform  of  the  car, 
where  he  caught  him  in  the  collar  with  one  hand  and  by  the 
leg  with  the  other  hand,  and  threw  him  from  the  platform 
into  a  ditch  near  the  side  of  the  track ;  that  at  the  time  he 
was  so  assaulted  by  the  conductor  the  plaintiff  was  in  no  way 
misbehaving;  that  he  was  not  drunk  at  the  time,  nor  was  he 
boisterous  or  cursing;  that  after  he  was  thrown  in  the  ditch 
he  was  helped  on  the  train  by  two  other  people,  and  while  he 
was  being  put  on  the  train  the  conductor  Martin  also  helped 
put  nim  back  on  the  train.  The  plaintiff  introduced  evi- 
dence tending  to  show  that  he  sustained  the  injuries  com- 
plained of  in  the  complaint.^  The  plaintiff  sought  to  prove 
that  upon  entering  the  train  he  went  to  his  son,  who  was 
sitting  down,  and  asked  him  to  lend  him  15  cents.  The 
defendant  objected  to  the  introduction  of  this  evidence,  the 
court  sustained  the  objection,  and  the  plaintiff  duly  excepted. 
The  plaintiff  sought  to  prove  by  several  of  the  witnesses 
that,  at  the  time  the  plaintiff  was  ejected  from  the  train, 
there  was  the  use  of  a  great  deal  of  profane  language  by 
persons  who  were  on  the  outside  of  th&  car.  The  defendant 
objected  to  the  introduction  of  this  evidence,  the  court  sus- 
tained the  objection,  and  the  plaintiff  duly  excepted. 

During  the  examination  of  one  Mose  Head,  a  witness  for 
the  plaintiff,  he  testified,  in  answer  to  a  question,  that  the 
plaintiff  told  him  after  the  train  pulled  out  that  he  wanted 
the  witness  ''to  take  care  of  him."  The  defendant  ob- 
jected to  the  question  which  elicited  this  answer,  the  court 
sustained  the  objection,  and  the  plaintiff  duly  excepted. 
Upon  motion  of  the  defendant  the  court  excluded  the 
answer  from  the  jury,  and  to  this  ruling  the  plaintiff  duly  ex- 
cepted. 

The  evidence  for  the  defendant  tended  to  show  that  at  the 
time  the  plaintiff  boarded  the  train  he  was  very  drunk;  that 
there  were  in  the  coach  at  the  time  several  women;  that  the 
plaintiff  used  vulgar  and  obscene  language,  and  was  very  bois- 
terous; that  the  conductor  remonstrated  >vith  him,  and  asked 
him  not  to  be  guilty  of  such  conduct,  and  told  him  if  he  did  not 
stop  he  would  have  to  put  him  off  the  train ;  that,  upon  plaintiff 
continuing  to  be  guilty  of  such  boisterous  and  indecent  con 
duct,  the  conductor  pushed  him  to  the  door  onto  the  plat- 
form, and  that  he  was  so  drunk  that  he  fell  from  the  platform 
into  the  ditch.  On  the  cross-examination  of  each  of  the 
defendant's  witnesses,  they  testified  that  the  defendant  gave 
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them  passes  over  the  road  to  attend  the  trial  and  paid  all  of 
their  expenses. 

The  plaintifE  requested  the  court  to  crive  to  the  jury  the 
following  written  charge,  and  separately  excepted  to  the 
court's  refusal  to  give  the  same  as  asked:  ''(6)  The  court 
charges  the  jury  that,  if  they  believe  reasonably  from  the  evi* 
dence  that  conductor  Martin  knew  at  the  time  he  ejected 
plaintifE  that  he  was  so  drunk  as  to  be  unable  to  protect  him- 
self, then  it  makes  no  difference  whether  plaintiff  fell  off  said 
platform  or  was  pushed  off,  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  would  be  liable  in  damage." 

The  plaintiff  separately  excepted  to  the  court  giving,  at  the 
request  of  the  defendant,  the  following  written  charges: 
''(2)  The  fact  that  the  defendant  paid  the  actual  expenses  of 
its  witnesses  while  attending  this  trial  has  nothing  to  do  with 
the  issues  in  this  case;  such  payment  by  the  defendant  was 
right  and  proper.  (3)  Under  the  law  in  this  state,  the  con- 
ductor of  a  railroad  train  is  a  police  officer,  and  not  only  has 
the  right,  but  it  is  his  duty,  to  keep  order  on  the  train  on 
which  he  is  conductor,  and  to  eject  all  persons  who  use 
obscene  or  abusive  language  in  the  presence  and  hearing  of 
the  passengers.  (4)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff,  Moore,  was  intoxicated,  and  used  obscene  or 
vulgar  language  in  the  car  of  the  defendant  railway,  then  the 
conductor  had  the  right  to  put  Moore  out  of  the  car,  and  to 
use  such  force  as  was  necessary  to  accomplish  it.  (5)  The 
court  charges  the  jury  that  if  they  find  from  the  evidence  that 
at  the  time  of  the  alleged  injury  plaintiff  was  a  passenger  on 
defendant's  train,  that  Bright  Martin  was  a  conductor  on  said 
train,  that  plaintiff  became  disorderly,  in  that  he  used  pro- 
fane, vulgar,  or  indecent  language,  which  act  on  the  part  of 
the  plaintiff  rendered  it  necessary  for  the  said  Bright  Martin 
to  eject  plaintiff,  and  that,  while  Martin  was  trying  to  eject 
plaintiff  from  the  train,  plaintiff  resisted  the  efforts  of  Martin 
to  so  eject  him,  which  resistance  on  the  part  of  the  plaintiff 
was  the  cause  of  the  plaintiff  being  injured,  then  the  jury 
should  find  a  verdict  for  the  defendant." 

There  were  verdict  and  judgment  for  the  defendant.  The 
judgment  entry  is  in  the  following  language:  ''On  this  the 
1 8th  day  of  November,  1902,  come  the  parties  by  attorney, 
and  the  plaintiff  demurs  to  defendant's  pleas.  It  is  con- 
sidered and  adjudged  by  the  court  that  the  demurrers  be,  and 
the  same  are  hereby,  overiuled.  Issue  being  joined,  come  a 
jury  of  good  and  lawful  men,  to  wit,  W.  H.  Scarbrough  and 
eleven  others,  who,  being  duly  sworn  and  charged  according 
to  law,  upon  their  oaths  do  say:  'We,  the  jury,  find  in  favor 
of  the  defendant'  It  is  therefore  considered  by  the  court 
that  the  defendant  go  hence  and  recover  of  the  plaintiff  the 
costs  in  this  behalf  expended,  for  which  let  execution  issue. 
It  is  further  considered  by  the  court  that  the  plaintiff  have 
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thirty  days  in  which  to  prepare  and  have  signed  his  bill  of 
exceptions." 

The  plaint i£F  appeals,  and  assigns  as  error  the  several  rul- 
ings of  the  court  to  which  exceptions  were  reserved. 

In  this  court  the  appellee  made  a  motion  to  dismiss  the 
appeal  upon  the  following  grounds:  (i)  The  record  shows 
that  there  was  no  judgment  rendered  by  the  court  below 
which  would  support  an  appeal,  and  (2)  that  the  bill  of  ex- 
ceptions was  not  signed  during  term  time,  and  there  was  no 
such  order  of  the  court  as  authorized  it  to  be  signed  after  the 
adjournment  of  the  court.  The  judgment  of  the  court  was 
rendered  on  November  18,  1902.  The  bill  of  exceptions  was 
signed  on  December  17,  1902. 

McCord  &  McCord,  for  appellant. 
Oscar  R.  Hundley,  for  appellee. 

TYSON,  J.  The  motion  of  appellee  to  dismiss  the  appeal 
because  no  judgment  was  rendered  by  the  trial  court  upon  the 
verdict  of  the  jury  must  be  denied.  Bell  v.  Otts,  loi  Ala. 
186,  13  South.  43,  46  Am.  St.  Rep.  117;  i  Freeman  on  Judg- 
ments, §  2.  The  order  of  the  court  allowing  30  days  for  the 
preparation  and  signing  of  the  bill  of  exceptions  is  sufficient. 

The  complaint  alleges  a  wrongful  ejection  of  the  plaintiff 
by  the  conductor  from  one  of  the  cars  of  defendant  onto  the 
platform  of  said  car,  and  from  there  to  the  ground,  resulting  in 
injuries  to  his  person.  The  defendant  filed  five  special  pleas, 
numbered  2,  3,  4,  5,  and  6.  All  of  them  except  the  sixth  are 
in  form  pleas  of  contributory  negligence.  They  are,  how- 
ever, really  an  attempt  to  justify  the  conduct  of  the  conductor 
in  ejecting  the  plaintifi  under  section  3457  of  the  Code  of 
1896.  As  pleas  of  justification  they  are  manifestly  insuffi- 
cient. While  they  aver  the  disorderly  conduct  of  the  plain- 
tiff, they  do  not  aver  that  the  conductor  used  only  such  force 
as  was  necessary  to  accomplish  his  removal  from  the  car. 
The  demurrer  interposed  to  each  of  them  should  have  been 
sustained.  The  sixth  was  also  bad.  It  averred  substantially 
nothing  more  than  that  the  conductor  at  the  time  he  ejected 
the  plaintiff  was  acting  as  a  police  officer  of  the  state  by  vir- 
tue of  the  power  conferred  upon  him  by  section  3457.  The 
fact  that  he  was  clothed  with  the  authority  of  a  police  officer 
and  acted  in  that  capacity  on  the  nccasion  of  plaintifi*s  ejec- 
tion does  not  relieve  his  company  (the  defendant)  from  lia- 
bility if  he  was  not  justified  in  the  exercise  of  that  authority, 
or  if  in  the  exercise  of  it  he  used  more  force  than  was  nec- 
essary. 

We  are  unable  to  see  the  relevancy  of  the  testimony  offered 
by  plaintiff  that  he  applied  to  his  son  to  loan  him  15  cents, 
or  that  cursing  or  profane  language  was  used  by  others  who 
were  on  the  outside  of  the  car.  Nor  was  there  error  in  ex- 
cluding the  request  to  Head  by  plaintiff  'Ho  take  care  of  him" 
after  he  had  received  the  injuries  complained   of.     None  of 
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these  matters  were  a  part  of  the  res  gestae  of  the  transaction^ 
and  could  shed  no  light  apon  the  .naterial  issue  in  the  case. 

Charge  6  requested  by  plaintiff  was  properly  refused.  The 
negligence  of  the  conductor  in  leaving  the  plaintifi  on  the 
platform,  after  ejecting  him  from  the  car,  knowing  that  he 
was  so  drunk  as  to  be  unable  to  take  care  of  himself,  is  not 
counted  on  in  the  complaint,  and  could  not,  therefore,  be 
made  the  basis  of  a  recovery. 

Charge  No.  2  given  at  the  request  of  defendant  was  im- 
proper. It  invaded  the  province  of  the  jury,  and  asserted  an 
incorrect  proposition  of  law.  While  it  may  be  true,  as 
asserted  in  it,  that  it  was  right  and  proper  for  the  defendant 
to  pay  the  expenses  of  its  witnesses,  yet  the  fact  that  its  wit- 
nesses were  transported  by  it  to  the  place  of  the  trial  free  of 
charge  and  their  hotel  bills  paid  is  a  circumstance  tending  to 
show  bias,  and  was  proper  matter  for  the  consideration  of  the 
jury.  Ala.  Great  So.  R.  Co.  v.  Johnston,  128  Ala.  283,  21  S. 
W.  771.  This  being  true,  it  was  clearly  error  to  instruct  the 
jury  that,  as  matter  of  law,  the  fact  that  defendant  paid  the 
expenses  of  its  witnesses  ''has  nothing  to  do  with  the  issues 
in  the  case.'' 

The  only  objection  urged  against  charge  3  given  for  defend- 
ant is  that  it  was  misleading.  It  asserted  a  correct  proposi- 
tion of  law,  and,  if  its  tendency  was  to  mislead,  this  should 
have  been  corrected  by  requesting  an  explanatory  charge. 

Conceding  that  charge  5  was  abstract,  the  giving  of  it  is 
not  reversible  error.     2  Mayfield's  Dig.  pp.  56$*  573* 

In  conclusion,  it  may  not  be  amiss  to  say  that  we  cannot 
concur  in  the  view  urged  by  appellee's  counsel  that  it  was 
entitled  to  the  affirmative  charge,  and  therefore,  if  error  was 
committed,  it  was  without  injury.  The  testimony  was  in 
direct  conflict  upon  every  material  issue  of  fact  presented  by 
the  pleadings. 

Reversed  and  remanded. 


Atlantic  &  B.  R.  Co.  v,  Anderson. 

( Supreme  Court  of  Georgia^  July  /,  tgo^. ) 
[45  S.  E.  Rep.  271.] 

Injury  to  Passenger— Accommodations  at  Station.* 

Although  it  may  be  customary  for  a  railway  company,  at  a  partic- 
«lar  station,  to  afford  passengers  a  convenient  means  of  boarding 
its  trains  by  crossing  a  gang  plank  laid  across  the  intetvening  space 
between    the  station  platform  and  the  baggage  car  of    a    train,    and 

^Duties  as  to  stations  and  stopping  places,  see  monograph  appended 
to  Muhlhause  v.  Monongahela  St.  Ry.  Co.  (Pa.),  2  R.  R.  R.  131,  25 
Am.  6l  Sng.  R.  Cas.,  N.  S.,  131;  Mayne  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Okla.),  6  R.  R.  R.  61,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  61  (per- 
sons having  business  at  stations) ;  Houston,  E.  &  W.  T.  Ry.  Co.  v, 
Grubbs  (Tex.),  3  R.  R.  R.  754,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  754; 
Davis  V.  Houston,  E.    A    W.  T.  Kj,  Co.   (Tex.),  3  R.  R.  R.    8(X),    26 
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then  paasinsf  through  the  baggage  car  into  the  coaches  in  which  thej 
are  expected  to  ride,  yet  the  company  cannot  be  heard  to  say  that  a 
passenger  who  was  injured  by  its  negligent  act  in  starting  one  of  its 
trains  without  warning  would  not  have  been  hurt  had  he  adopted 
this  means  of  boarding  the  train,  instead  of  attempting,  immediately 
before  the  train  started,  to  mount  the  steps  of  one  of  the  passenger 
coaches  from  the  ground,  at  a  point  beyond  the  platform ;  especially 
when  such  passenger  had  no  notice  of  its  peculiar  custom  of  receiv- 
ing passengers,  as  well  as  their  trunks,  at  the  door  of  its  bag^gage 
car. 

Case  at  Bar. 

There  being  in  the  present  case  no  complaint  of  any  error  on  the 
part  of  the  presiding  judge  during  the  progress  of  the  trial,  and  the 
evidence  introduced  in  behalf  of  the  plaintiff  fully  warranting 
the  finding  in  his  favor,  no  reason  appears  for  reversing  the  judg- 
ment overruling  the  defendant  company's  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court   of  Douglas;  J.  W.  Quincey,  Judge. 

Action  by  C.  G.  Anderson  against  the  Atlantic  &  Birming- 
ham Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

J.  L.  Sweat,  for  plaintiff  in  error. 

W.  W.  Bennett,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


Bainbridge  V,  Union  Traction  Co. 

« 

(Supreme  Court  of  Pennsylvania^  May  4, 1903,) 
[55  Atl.  Rep.  836.] 

Injury  to  Passenger — Contributory  Negligence. 

Where  evidence  in  an  action  for  injuries  to  a  passenger  on  an  open 
electric  street  car  showed  that  he  left  his  seat,  and  stepped  onto  the 
running  board  of  the  car,  holdinsf  on  with  his  left  hand,    a    bag    of 

Am.  &  Eng-.  R.  Cas.,  N.  S.,  800  (distant  corner  of  depot    grounds); 
Sweet  V,  Louisville  Ry.  Co.  (Ky.),  3  R.  R,  R.    768,  26    Am.  &  Eng. 
R.  Cas.,  N.  S.,  768;  St.  Louis,  etc.,  Ry.  Co.  v,  Wilson  (Ark.),    3  R. 
R.  R.  793,  26    Am.  &  Eng.  R.  Cas.,  N.  S.,  793  (duty  to    heat    wait- 
ing room);  Davis  v,  Houston,  E.  &  W.  T.  Ry.  Co.   (Tex.),  3    R.  R. 
R.  800,  26  Am.  &  Eng.   R.  Cas.«  N.    S.,     800     (duty    to    light    depot 
grounds);  Duell  t;.  Chicago  &    N.    W.    R>.  Co.   (Wis.).    5    R.  R.    R. 
594,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  594    (duty    to    light    platform): 
Simmons  v,  Oregon  R.  &    Nav.  Co.   (Ore.),    5  R.  R.  R.  280,  28  Am. 
&  Eng.  R.  Cas.,  N.  S.,  280  (duty  to  stop  train  at  safe  place) ;  Mont- 
gomery St.  Ry.  V,  Mason  (Ala.),  5  R.  R.  R.  316,  28  Am.  &  Eng.  R. 
Cas.,  N.  S.,  316;  (failure  to  provide  safe  place    for  discharging  pas- 
sengers) ;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v,  Ricketts  (Tex.),  5  R. 
R.  R.    467,  28  Am.  A  Eng.  R.  Cas.,  N.  S.,  467  (failure    to  heat    and 
light  depot);  St.  Louis,  etc.,  Ry.  Co.  z;.  Wilson  (Ark.),    3    R.  R.   R. 
793,  26  Am.  &  Eng.  R.  Cas.,    N.  S.,  793  (refusal  to    unlock    station 
room);  Herrman  v.  Great  Northern  Ry.  Co.   (Wash.),     4   R.    R.     R. 
154,  27  Am.  Sl    Eng.     R.  Cas.,  N.  S.,  154  (unsafe  approach    to  union 
depot);  Owen  v,  Washington  &    C.  R.  Ry.  Co.  (Wash.),  4   R.  R.    R. 
667,    27  Am.  &  Eng.  R.  Cas.,  N.  S.,  667    (imputable    negligence   of 
city  with  respect  to  lights  at  station) ;  Duell  v,  Chicago  Sl  N.  W.  Ry. 
Co.  (Wis.),  5  R.  R.  R.  594,  28  Am.  A  Eng.  R.  Cas.,  N.  S.,  594    (safe 
place  to  alight,  sufficiency  of  evidence). 
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tools  in    the  other  hand,  and  was  thrown  off  when    the   car    stopped 
with  a  sudden    jerk,  his' contributory  negligence  barred  recovery  for 
the  injuries  received. 
Same — Same.* 

A  passenger  on  an  electric  street  car,  leaving  his  seat,  and  step- 
ping onto  the  running  board  of  the  car  while  in  motion,  assumes  the 
risk  of  his  position. 

Appeal  from  Court  of  Common  Pleas.     Philadelphia  County. 

Action  by  Henry  Bainbridge  against  the  Union  Traction 
Company.  From  an  order  refusing  to  take  off  a  nonsuit, 
plaintifi  appeals.     Affirmed. 

Argued  before  MITCHELL,  FELL,  MESTREZAT, 
BROWN,  and  POTTER,  JJ. 

Hazleton  Mirkil  and  Horace  M.  Rumsey,  for  appellant. 
Thomas  Leaming  and  Charles  Biddle,  for  appellee. 

BROWN,  J.  The  plaintiff  below  got  on  a  car  of  the 
defendant  company  at  Twelfth  and  Walnut  streets,  in  the  city 
of  Philadelphia,  and  took  a  seat  about  the  middle  of  it. 
When  it  was  approaching  Sixty-Third  street,  of  his  own 
motion  he  left  his  seat,  and  stepped  down  on  the  running 
board,  holding  the  rail  with  his  left  hand,  and  having  in  his 
right  a  bag  containing  tools.  While  in  this  position,  he  says 
the  car  stopped  with  a  sudden  and  violent  jerk  on  the  west 
side  of  Sixty-Third  street,  and  he  was  thrown  off,  sustaining 
the  injuries  for  which  he  is  seeking  compensation. 

When  the  appellant  left  this  seat,  where  he  was  safe,  and 
stepped  down  on  the  running  board  of  the  car,  and  remained 
there  while  it  was  in  motion,  he  voluntarily  put  himself  in  a 
place  of  danger,  and  took  upon  himself  the  risk  of  his  posi- 
tion from  any  cause.  Thane  v.  Scranton  Traction  Company, 
191  Pa.  249,  43  Atl.  136,  71  Am.  St.  Rep.  767;  Bumbear  v. 
United  Traction  Company,  198  Pa.  198,  47  Atl.  961 ;  Wood- 
roffe  v.  Roxborough,  etc..  Railway  Company,  201  Pa.  521,  51 
Atl.  324.  With  one  hand  grasping  the  rail,  and  another  hold- 
ing onto  the  bag  of  tools,  the  risk  which  he  took  of  being 
thrown  from  the  car,  while  so  standing  on  the  running  board, 
by  its  sudden  stopping,  was  most  imminent,  and  for  his  neg- 
ligence in  the  assumption  of  such  a  risk  he  alone  must  bear 
the  consequences.  That  the  appellant  stepped  down  on  the 
running  board  of  the  moving  car  because  he  intended   to  get 

*See  Anderson  v.  City  &  Suburban  Ry.  Co.  (Ore.),  6  R.  R.  R. 
763,  29  Am.  &  Sng.  R.  Cas.,  N.  S.,  763;  Moody  v,  Springfield  St. 
Ry.  Co.  (Mass.),  6  R.  R.  R.  116,  29  Am.  &  Eng.  R.  Cas.,  N.  S., 
116;  Woodroffe  v,  Roxborough,  C.  H.  &  N.  Ry.  Co.  (Pa.),  2  R.  R. 
R.  186,  25  Am.  8l  Eng.  R.  Cas.,  N.  S.,  186;  Baltimore  Consol.  Ry. 
Co.  V,  Foreman  (Md.),  2R.  R.  R.  182,  25  Am.  Sl  Eng.  R.  Cas.,  N.  S., 
182;  note.  7  Am.  A  Eng.  R.  Cas.,  N.  S.,  305;  1  Am.  Sl  Eng.  R.  Cas., 
N.  S.,  371  (passenger  riding  in  dangerous  place,  in  general); 
Kieboer  v.  Detroit  Electric  Railway  (Micb.),  23  Am.  A  Eng.  R. 
Cas.,N.  S.,  93;  Hassen  v.  Nassau  Elec.  R.  Co.  (N.  Y.),  12  Am.  A 
Ang.  R.  Cas.,  N.  S.,  1. 
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off  at  Sixty-Third  street  in  no  manner  excuses  bis  negligence. 
The  speed  of  the  car  was  slackening  as  it  approached  Sixty- 
Third  street;  he  knew  it  would  stop;  he  had  signaled  the 
conductor  to  have  it  stopped,  and  his  signal  was  heeded;  but, 
instead  of  waiting  for  it  to  stop,  he  started  to  get  of!  while  it 
was  in  motion  by  stepping  down  on  the  running  board.  The 
judgment  of  the  court  below  is  sustained  by  Hunterson  v. 
Union  Traction  Company  (this  day  decided)  55  Atl.  $43*  io 
which  we  have  reaffirmed  the  rule  as  laid  down  in  Powelson 
V.  United  Traction  Company,  204  Pa.  474,  54  Atl.  282,  that  to 
step  on  or  off  a  moving  car,  whether  the  power  which  propels 
the  car  be  steam  or  electricity,  is  per  se  negligence,  and,  if 
injury  results  to  the  passenger,  he  cannot  recover  damages. 

In  view  of  the  negligence  of  the  plaintiff,  it  is  immaterial 
whether  there  was  any  evidence  of  the  negligence  of  the 
defendant. 

Judgment  affirmed.  

Choctaw,  O.  &  G.  R.  Co.  v.  Hill. 

{Supreme  Court  of  Tennessee^  May  9,  /90J.) 

[75  S.  W.  Rep.  963.] 

News  Agent— Eject! on  from  Train — Subsequent  Offer  to  Pay  Fare. 

A  servant  emplojed  by  a  railv^aj  news  company  was  by  agreement 
with  the  railroad  company  transported  by  it  without  payment  of  fare, 
subject  to  the  orders  of  the  railroad  company  and  to  its  regulationt 
in  the  same  manner  as  any  of  its  own  servants.  Beinsc  detected  io  a 
violation  of  the  rules,  he  was  ejected  from  the  train,  to  which  be 
subsequently  returned,  offering  to  pay  his  fare  to  a  point  to  which 
he  desired  to  go,  but  was  again  ejected :  heldy  that  such  ejection 
was  wrongful. 

Ssme— Same — Elements  of  Damages.* 

In  an  action  against  a  railway  company  for  wrongful  ejection  from 
its  train,  evidence  that  plaintiff  was  jerked  off  the  car  was  sufficient  to 
justify  an  instruction  authorizing  damages  for  physical  suffering. 

Same— Same—Physical  Suffering— Evidence. 

In  an  action  ag^ainst  a  railroad  company  for  wrongful  ejection 
from  its  train,  an  instruction  that  the  jury  might  consider  plaintiff '• 
loss  of  time,  physical  and  mental  suffering,  humiliation  of  feeling, 
etc.,  and  give  what,  in  their  sound  discretion,  would  t>c  fair  and  just 
compensation,  was  not  error. 

Same — Same — Punitive  Damages. 
In  an  action    against    a   railroad   company   for    wrongful   ejection 

'^Damages  for  mental  suffering  of  passenger  wrongfully  ejected,  lee 
foot-note  appended  to  Mabry  v.  City   Electric  Ry.  Co.  (Ga.),  6  R.  K- 
R.  900,  29  Am.  &  Eng.  R.    Cas.,  N.  S.,    900;  foot-note    appended  to 
Walker  z/.  Boston  A    M.  R.  Co.  (N.  H.),    3   R.    R.  R.    80,    26  Am.  A 
Eng.    R.    Cas.,  N.  S.,  80;  International  &  G.  N.  R.  Co.  v.  Aochoada 
(Tex.),  3  R.  R.  R.  788,  26  Am.  &  Eng,  R.  Cas.,  N.  S.,  788    (rifirht  of 
husband  to  recover  for  mental  anguish  of  wife  separated   from  chil- 
dren); note  appended  to  Texarkana,  etc.,  Ry.  Co.  v,  Anderson  (Ark.)i 
18  Am.  &  Eng.  R.  Cas.,  N.  S.,  37;  Louisville    A    N.  R.  Co.  r.  Hine 
(Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  382  (ridicule  not  an  element  an- 
less  approximate    upon    the    wrong,  in    action    for   ejection   of  pat- 
sengers) ;  note    appended  to    San  Antonio  Traction  Co.  v.  Crawford 
(Tex.  Civ.  App.),  5  R.  R.  R.  517,  28  Am.  &  Eng.  R.  Cas.,  N.  8.,  517 
(liabiUty  for  insults  by  servants). 
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from  its  train,  in  which  there  was  evidence  that  plaintiff  was  forci- 
bly jerked  from  the  train,  and  then  held  and  restrained  of  his  liberty, 
a  charge  authorizing^  punitive  damag^es  was  not  error. 

Exemplary  Damages — Instruction. 

In  an  action  against  a  railroad  company  for  wrong^ful  ejection 
from  its  train,  an  instruction  that  whenever  the  element  of  malice 
or  oppression,  or  a  reckless  disreg^ard  ot  the  rig^hts  of  others,  enters 
into  a  transaction,  and  when  the  act  is  done  in  the  strict  line  of 
duty  of  the  conductor,  but  done  under  a  state  of  facts  not  justifying 
the  act  done,  and  in  a  wrongful  or  perhaps  careless  manner,  the  law 
authorizes  exemplary  damages,  is  not  objectionable  because  of  the 
use  of  the  phrase,  **and  when  the  act  is  done  in  the  strict  line  of 
duty  of  the  conductor.*' 

Instructions. 

The  charge  was  not  erroneous  because  of  the  use  of  the  expres- 
sion * 'careless  manner,"  the  word  '^careless'*  being  used  in  the  sense 
of  *  'reckless. ' ' 

Excessive  Verdict. 

In  an  action  against  a  railroad  company  by  a  railway  news  agent 
for  wrongful  ejection  from  the  train,  in  which  it  appeared  that  plain- 
tiff was  forcibly  jerked  from  the  train,  and  thereafter  held  and  re- 
strained of  his  liberty,  and  that  his  stock  in  trade  was  lost  or 
destroyed  in  consequence,  a  verdict  for  $250  was  not  excessive. 

Appeal  {rem  Circuit  Court,  Shelby  County;  J.  P.  Young, 
Judge. 

Action  by  John  W.  Hill  against  the  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company.  From  a  judgment  for  plaintifi, 
defendant  appeals.     Affirmed. 

Wright,  Peters  &  Wright,  for  appellant. 
Jno.  E.  Bell,  for  appellee. 

NEIL,  J.  This  action  was  brought  in  the  court  below  by 
the  defendant  in  error  to  recover  damages  for  his  wrongful 
ejection  from  one  of  the  trains  of  the  plaintiff  in  error. 
There  was  a  verdict  for  $250,  on  which  the  court  below 
entered  judgment.  A  motion  for  new  trial  was  made  and 
overruled  in  that  court,  and  thereupon  the  plaintiff  in  error 
prayed  for  and  obtained  an  appeal  to  this  court,  and  has 
assigned  errors. 

There  was  testimony  introduced  in  the  court  below  tending 
to  show  the  following  facts,  viz. :  That  defendant  in  error 
was  a  newsboy  on  plaintiff  in  error's  train,  in  the  employ  of 
the  Van  Noy  News  Company,  but  by  contract  between  the 
latter  and  the  railway  company,  likewise  with  the  consent  of 
defendant  in  error,  he  was  subject  to  the  orders  of  the  rail- 
way company,  and  amenable  to  its  rules  and  regulations  just 
as  any  servant  of  the  latter,  and  was  to  be  transported  back 
and  forth  without  payment  of  fare.  That  on  the  24th  of 
August,  1902,  while  defendant  in  error  was  in  this  service  on 
one  of  his  accustomed  trips,  and  while  the  train  was  stand- 
ing at  Oklahoma  City,  he  was  detected  in  the  violation  of  a 
rule  of  the  railway  company,  which,  on  pain  of  discharge 
from  the  service  of  the  company,  forbade  its  servants  to  drink 
beer  or  spirits,  or  to  have  the  same  in  possession ;  the  defend* 
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ant  in  error  having  been  seen  drinking  beer  at  a  restaurant  in 
Oklahoma  City,  and  having  purchased  and  carried  upon  his 
train  a  pint  bottle  of  whisky  for  the  conductor.  That  upon 
being  so  detected  he  was  ordered  by  S.  H.  Barnes,  the  super- 
intendent of  that  division  of  the  road,  to  leave  the  train. 
That  he  threw  the  bottle  of  whisky  out  of  the  window  of  the 
car  he  was  then  in,  and  asked  to  be  allowed  to  remain  upon 
the  train  and  proceed  to  Memphis,  saying  that  he  was  willing 
to  pay  that  fare.  The  superintendent  denied  this  request, 
and  upon  his  failure  to  go  ordered  the  conductor  to  remove 
him  from  the  train.  That  the  conductor  did  so.  That 
he  in  a  very  short  time  returned  to  the  train,  going 
through  the  ladies'  car,  and  thence  into  the  car  in  which 
he  had  previously  been  traveling,  and  in  which  his  goods 
were,  consisting  of  newspapers,  fruit,  tobacco,  and  confec- 
tions. That  he  took  ofi  his  cap,  but  still  kept  on  the 
rest  of  his  uniform.  That  he  was  again  ordered  from  the 
train,  but  in  response  said  he  wished  to  pay  his  fare,  and  go 
at  least  to  the  next  station,  Shawnee  Town,  so  that  he  could 
have  time  to  get  his  goods  together,  that  they  might  not  be 
lost.  That  he  tendered  at  this  time  $5,  but  the  conductor  re- 
fused to  receive  the  money.  That  the  fare  to  Shawnee  Town 
was  only  $1.25.  That  during  the  same  conversation  in 
which  he  tendered  the  $5  he  also  told  the  conductor  he 
wished  to  go  through  to  Memphis.  That  he  knew  that  the 
fare  to  Memphis  was  more  than  $5.  That  upon  the  con- 
ductor's refusal  to  accept  the  fare  he  was  again  removed  from 
the  train,  and  in  accomplishing  this  the  plaintif!  in  error's 
employees  jerked  him  from  the  car.  That  after  he  had  been 
so  removed  he  was  held  by  the  servants  of  the  company,  and 
forcibly  restrained  from  again  returning  to  the  train,  and  was 
so  restrained  until  the  train  resumed  its  journey.  That 
Oklahoma  City  was  one  of  the  regular  stopping  places  of  the 
train.  That  the  usual  stop  was  25  minutes,  but  on  the 
occasion  in  question  the  train  had  been  delayed  an  hour, 
awaiting  the  arrival  of  another  train.  There  was  evidence 
tending  to  show  that  the  fare  from  Oklahoma  City  to  Mem- 
phis was  $15.12,  and  that  defendant  in  error  had  in  his  pocket 
at  the  time  he  was  ejected  from  the  train  the  sum  of  $18. 
There  is  no  testimony  showing  whether  defendant  in  error 
knew  the  exact  fare  or  not;  nor  is  there  any  evidence  show- 
ing that  the  conductor  informed  defendant  in  error  of  the 
amount,  or  that  he  demanded  it,  and  from  the  attending  cir- 
cumstances we  infer  that  he  did  neither.  The  defendant  in 
error  stayed  in  Oklahoma  City  until  the  next  day  at  10 
o'clock,  when  he  boarded  a  train  of  the  plaintiff  in  error,  and 
proceeded  to  Memphis,  paying  his  fare  as  a  passenger.  By 
reason  of  his  ejection  from  the  train,  defendant  in  error's 
goods,  left  upon  the  train,  were  wasted  or  lost,  to  the  value 
of  about  $12,  for  which  he  was  compelled  to  account  to  the 
Van  Noy  News  Company. 
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Upon  these  facts  it    is  insisted,    first,  that,  inasmuch   as 
defendant  in  error  was  clearly   in   the  wrong,  in  that  he  had 

1  violated  a  rule  of  the  company  for  which   the  company   had 

the  right  to  discharge  him  from  the  service,  and  (as  plaintiff 
in  error  insists)  eject  him  from  the  trains,  and  for  which  he 
was  so  discharged  and  ejected,  he  had  no  right  to  again  board 

r  the  train,  and  then  to  attempt  to   acquire  and   maintain  the 

status  of  a  passenger  by  offering  to  pay  fare.  Counsel 
endeavor  to  support  this  contention  by  reference  to  those 
cases  which  hold  that  when  a  person  upon  a  train,  claiming 
the  rights  of  a  passenger,  has  forfeited  or  failed  to  perfect 
these  rights  by  a  refusal  to  pay  fare,  and  the  train  has  been 
stopped,  and  the  train  crew  are  in  the  act  of  putting  him  off 
the  tiain,  such  person  cannot  restore  his  original  status,  and 
acquire  and  perfect  his  rights  as  a  passenger,  by  then  offering  to 
pay  the  legal  fare.  Railroad  v.  Harris,  g  Lea,  i8o,  i86,  187, 
42  Am.  Rep.  668;  Hibbard  v.  N.  Y.  &  E.  R.  Co.,  15  N.  Y. 
455;  State  v.  Campbell,  32  N.  J.  Law,  309;  Hutchinson  on 
Carriers,  §  591.  The  reason  assigned  in  support  of  the  rule 
is  that,  if  one  passenger  might,  by  his  unjustifiable  conduct, 
delay  the  train  to  put  him  off,  another  might  do  the  same 
thing,  and  thus  the  utmost  irregularity  in  the  running  of  the 
trains  be  produced,  jeopardizing  the  safety  of  the  company's 
property,  and  the  lives  of  all  on  board.  9  Lea,  186.  But 
the  reason  of  the  rule  would  not  exist,  and  hence  the  rule 
itself  would  not  obtain,  when  the  train  is  stopped  at  a 
regular  station,  as  is  shown  in  the  present  case.  Toledo,  W. 
&  W.  R,  Co.  V.  Wright,  68  Ind.  586,  34  Am.  Rep.  277.  More- 
over, cases  of  the  class  referred  to  do  not  furnish  a  fair 
analogy  for  the  case  we  have  before  us.  While  it  is  true  that 
the  company  had  the  right  to  discharge  the  defendant  in 
error  because  of  his  violation    of  the    rules,  and,  upon   his 

'^  failure  to  pay  fare,  also  to   eject  him  from   the  train,  it  did 

]  not  have  the  right  to  eject  him  if  he  was  willing  and   offered 

to  pay  fare  to  any  station  ah^ad.  One  reason  given  in  many 
of  the  cases  for  the  right  of  ejection  even  though  one  offers 
to  pay  fare  after  the  ejection  is  begun  is  that  the  person  in 
question  has,  by  his  previous  conduct,  broken  the  contract 
implied  between  him  and  the  company,  upon  his  entering 
the  train,  that  it  would  carry  him  to  his  destination  upon  his 
paying  the  fare,  by  his  refusal  to  pay  fare  in  the  first  in- 
stance, and  that,  thus  having  broken  the  contract  on  his 
part,  he  has  no  status  under  it,  and  is  in  no  position  to  ten- 
der a  new  contract,  the  company  being  in  the  very  act  of 
enforcing  the  right  accrued  to  it  upon  the  breach.  The  case, 
however,  is  different  in  respect  of  an  employee  being  carried 
as  this  one  was  without  payment  of  fare,  under  the  terms  of 
his  service.  Upon  the  discharge  of  such  employee,  it  is  true, 
his  right  to  be  transported  without  payment  of  fare  would 
cease,  but  he  would  not  forfeit  his  right  to  remain  upon  the 
train,  and  to  proceed  as  a  passenger,  upon  the  payment  of 
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fare.  The  duty  of  its  conductor,  under  such  circumstances, 
would  be  to  demand  payment  of  fare,  and  upon  failure  or  re- 
fusal to  pay  he  would  then  have  the  right  to  eject  such  dis- 
charged employee.  So,  in  the  present  case,  the  company 
was  in  the  wrong  in  both  the  first  and  the  second  ejection — in 
the  first,  in  that  the  conductor  did  not  demand  fare  of  the 
defendant  in  error  to  his  destination,  which  destination  was 
known  to  the  conductor,  or  give  him  the  option  of  paying 
fare  to  any  other  point  between  Oklahoma  City  and  Mem- 
phis that  he  might  desire  or  of  leaving  the  train;  in  the 
second,  in  that  he  removed  the  defendant  in  error,  notwith- 
standing the  fact  that  he  tendered  fare  to  Shawnee  Town,  and 
subsequently,  before  his  removal,  manifested  a  purpose  to  go 
through  to  Memphis,  and  the  conductor  removed  him  from 
the  train  without  making  a  demand  for  his  fare. 

We  need  not  consider  what  the  respective  rights  of  the 
company  and  of  the  defendant  in  error  would  have  been  if 
the  conductor  had  demanded  the  fare,  or  the  defendant  in 
error  had  refused,  or  the  train  had  been  stopped  for  the  pur- 
pose of  putting  him  off,  and  he  had  then  tendered  the  fare. 
No  such  case  appears  in  the  record. 

It  is  insisted  that  the  court  below  erred  in  giving  the  fol- 
lowing instruction  to  the  jury,  viz. :  "If  you  find  for  the 
plaintiff  under  the  foregoing  instruction,  you  may  consider 
his  loss  of  goods,  if  any,  his  loss  of  time,  his  mental  and 
physical  suffering,  if  any,  his  humiliation  of  feeling,  and  give 
what,  in  your  sound  discretion,  would  be  a  fair  and  just  com- 
pensation." We  do  not  think  there  was  any  error  in  this 
instruction.  It  is  said  that  there  was  no  evidence  of  the  value 
of  the  time  lost.  If  so,  then  under  the  well-known  rule  the 
error  will  be  held  innocuous,  unless  the  court  can  see  that 
some  injury  resulted.  In  the  present  case  we  are  unable  to 
see  that  any  injury  resulted. 

It  is  said  that  there  was  no  evidence  to  show  physical  suffer- 
ing. There  was,  however,  some  evidence  upon  this  subject, 
though  slight,  in  the  testimony  of  the  defendant  in  error  that 
he  was  jerked  off  the  car. 

It  is  said  that  the  instruction  was  erroneous,  in  that  the 
jury  were  tola  that  they  could  give  as  damages  what,  in  their 
sound  discretion,  would  be  fair  and  just  compensation ;  and 
that  this  was  contrary  to  the  rule  laid  down  in  Girdner  v. 
Taylor,  6  Heisk.  244,  246.  In  that  case,  however,  it  appeared 
that  the  circuit  judge  had  instructed  the  jury  that  they  could 
allow  any  amount  of  damages  they  should  see  proper,  with- 
out directing  their  attention  to  the  testimony,  or  indicating 
that  they  should  be  guided  by  it.  In  the  present  case  the 
jury  were  referred  to  the  testimony,  and  what  was  said  in  the 
instruction  in  question  was  said  with  reference  to  that  testi- 
mony, and  could  not  have  been  misunderstood. 

It  is  insisted  that  the  circuit  judge  erred  in  giving  the  fol- 
lowing instruction  upon  the  subject  of  punitive  damages,  viz. : 
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'' Whenever  the  element  of  malice  or  oppression,  or  a  reckless 
disregard  of  the  rights  of  others,  enters  into  a  transaction, 
and  when  the  act  is  done  in  the  strict  line  of  duty  of  the  con- 
ductor, but  done  under  a  state  of  facts  not  justifying  the  act 
done,  and  in  a  wrongful,  or  perhaps  careless,  manner,  to  the 
injury  of  the  plaintifi,  then  the  law  blends  the  interests  of 
society  with  those  of  the  aggrieved  individual,  and  authorizes 
the  jury  in  its  discretion  to  give  exemplary  damages.  These 
are  allowed  in  addition  to  damages  for  compensation  or 
actual  damages,  to  punish  the  offender,  and  deter  others  from 
the  repetition  of  like  offenses."  We  do  not  consider  this  in- 
struction as  a  model  of  correct  expression,  but  there  is  no  re- 
versible error  in  it. 

It  is  said  there  was  no  testimony  to  justify  the  court  in  giv- 
ing a  charge  upon  the  subject  of  punitive  damages,  and  that, 
in  the  absence  of  such  testimony,  no  charge  upon  that  sub- 
ject should  have  been  given:  citing  American  Lead  Pencil 
Co.  V.  Davis,  io8  Tenn.  257,  66  S.  W.  1129;  Railway  v.  Lea, 
90  Tenn.  574,  18  S,  W.  268.  But  there  is  much  evidence  in 
the  fact  that  the  defendant  in  error  was  forcibly  jerked  from 
the  train,  and  was  then  held  and  restrained  of  his  liberty 
by  the  company's  servants. 

Objection  is  taken  to  the  language,  ''and  when  the  act  is 
done  in  the  strict  line  of  duty  of  the  conductor.  * '  By  this 
language,  in  the  connection  in  which  it  was  used,  the  circuit 
judge  intended  to  indicate  to  the  jury  (and  correctly)  that  the 
act  or  acts  complained  of  must  have  been,  not  of  a  character 
lying  outside  of  the  scope  of  the  employment  of  the  conductor 
as  a  servant  of  the  company,  but  of  a  character  falling  under 
that  employment,  but  not  justified  by  the  facts  of  the  par- 
ticular case;  and,  moreover,  was  done  in  a  malicious  or 
oppressive  way,  or  in  reckless  disregard  of  the  rights  of 
others.  Railroad  v.  Garrett,  8  Lea,  438,  449,  41  Am.  Rep. 
640. 

Objection  is  taken  to  the  expression  ''or  perhaps  careless 
manner.''  ^This  expression,  together  with  the  preceding  one, 
was  copied' by  his  honor  from  the  opinion  of  this  court  in  the 
case  of  Railroad  v.  Garrett,  supra.  The  whole  passage  is  as 
follows:  "There  is  no  class  of  cases  where  the  doctrine  of 
exemplary  damages  can  be  more  beneficially  applied  than  in 
the  case  of  railroad  corporations  in  their  capacity  as  common 
carriers  of  passengers.  We  see  no  reason  to  go  over  the  cases 
in  other  states  to  find  support  for  this  view.  It  is  sound,  in 
our  judgment,  and  needs  no  further  discussion.  It  is  proper 
to  say  that  the  case  of  Nashville  &  Chattanooga  Railroad  v. 
Starnes,  9  Heisk.  53,  24  Am.  Rep.  296,  did  not  intend  to 
announce  any  contrary  general  doctrine,  and  does  not,  when 
considered  in  connection  with  the  facts.  So  far  from  limit- 
ing the  liability  of  a  railroad  company  for  the  acts  of  its  serv- 
ants, when  an  injury  is  done  in  the  performance  of  the  duties 
of  their  positions,  it  was  extended  in  that  case  to   the  act  of 
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the  servant  in  wantonly  and  for  mischievous  purposes  using 
the  engine  of  the  company  to  alarm  horses  in  a  wagon  (a 
proposition  the  writer  of  the  opinion  thinks  a  very  doubtful 
one).  In  a  case  like  that,  however,  it  was  said  the  company 
should  not  be  liable  for  vindictive  damages,  because,  says  the 
judge:  'The  act  complained  of  was  manifestly  done  without 
the  defendant's  knowledge  or  consent,  and  was  the  willful 
and  unauthorized  act  of  the  servant  alone.'  Whether  that  be 
correct  or  not  in  reference  to  the  facts  of  that  case,  we  need 
not  now  determine,  but  it  has  no  application  whatever  to  the 
case  before  us,  when  the  act  was  done  in  the  strict  line  of  the 
duty  of  the  conductor,  but  was  done  under  a  state  of  facts  not 
justifying  the  act  done,  and  in  a  wrongful,  or  perhaps  care- 
less, manner,  to  the  injury  of  the  plaintiff."  There  can  be 
no  doubt  that  the  word  '' careless"  here  was  a  misprint  for  the 
word  **reckless."  The  facts  recited  in  the  opinion  in  respect 
of  which  the  passage  above  quoted  was  used  show  that  the 
word  **careless"  was  wholly  inappropriate,  and  that  the  judge 
writing  the  opinion  intended  to  use,  and  no  doubt  did  use,  the 
word  "reckless."  The  word  **careless,"  therefore,  appearing 
in  the  charge  in  question,  was  not,  strictly  speaking,  a  correct 
word  to  express  the  meaning  intended;  but  it  could  not  have 
misled  the  jury,  because  in  the  connection  in  which  it  was 
used  it  must  have  conveyed  to  their  minds  the  meaning 
carried  by  the  word  **reckless";  not  the  idea  of  negligent 
indifference,  but  without  care  of  consequences  or  for  the 
rights  of  the  person  ejected. 

It  is  next  insisted  that  the  verdict  was  excessive.  We  do 
not  think  so. 

We  have  thus  disposed  of  the  substance  of  all  of  the  errors 
assigned,  except  the  third,  concerning  the  exclusion  of  cer- 
tain evidence.  We  think  this  testiniony  was  so  clearly  in- 
competent that  we  need  not  extend  this  opinion  by  discussing 
it  here. 

It  results  that  the  judgment  of  the  court  below  must  be 
affirmed. 


Dyer  v.  Union  R.  Co. 

{Supreme  Court  of  Rhode  Island^  June  4,  1903,) 
[55  Atl.  Rep.  e»88.] 

Street    Railways — Injury   to   Pedestrian — Evidence — Previous  Acts  of 

Negligence.* 
Evidence  in  an  action  by  a  pedestrian  against  a  street  railroad  for 

*As  to  the  admissibility  of  evidence  of  other  failures  to  give  sig- 
nals, see  note  appended  to  Chicago,  R.  I.  8l  T.  Rj.  Co.  v.  Porter  Held 
(Tex.),  12  Am.  &  Eng;.  R.  Cas.,  N.  S.,  383. 

As  to  the  admissibility  of  evidence  of  customary  care  or  neglig-ence 
of  employees,   see   note    appended    to    Missouri,  K.  &  T.  Ry.  Co.  v. 
Johnson  (Tex.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  824. 
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injuries  that  defendant  had  failed  to  ring^  the  bell  on  the  car  in  quea* 
tion  at  the  intersection  of  other  streets  prior  to  the  time  of  the  acci- 
dent is  improper. 

Harmless  Error. 

Where  appellant's  liability  is  established  so  conclusively  as  to 
make  a  new  trial  unavailing^,  the  admission  of  improper  evidence  is 
not  g^round  for  reversal. 

Action  by  George  M.  Dyer  against  the  Union  Railroad 
Company.     On  petition  for  new  trial.     Denied. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
BLODGETT,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for  plaintiff. 
David  S.  Baker  and  Lewis  A.  Waterman,  for  defendant. 

PER  CURIAM,  The  court  is  of  the  opinion  that  evidence 
as  to  the  failure  to  ring  the  bell  on  the  car  in  question  at  the 
intersection  of  other  streets  prior  to  the  time  of  the  accident 
was  not  proper.  Agulino  v.  R.  Co.,  2i  R.  I.  263,  43  Atl.  63. 
But  a  consideration  of  the  evidence  shows  that  the  negligence 
of  the  defendant  was  so  clearly  established  that  a  new  trial 
would  be  of  no  avail,  since  it  clearly  appears  that  the  plain- 
tiff was  overtaken  from  the  rear  by  the  car  of  the  defendant 
company,  which  was  then  running  at  a  high  and  excessive 
rate  of  speed.  And  the  court  fails  to  find  that  the  damages 
awarded  were  excessive. 

Petition  for  new  trial  denied. 


Brown  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  May  i6y  1903.) 

\^  N.  W,  Rep.  153.] 

Foreign  Corporations — Service  of  Summons. 

The  service  of  summons  within  the  state  upon  a  managing  agent 
of  a  foreign  corporation  is  suflQcient   service   upon  the   corporation. 

Sams —Same — Managing  Agent. 

A  station  agent  for  a  railroad  company,  authorized  to  sell  and  col* 
lect  for  passenger  tickets,  and  to  receive  and  deliver  freight  and  to 
collect  for  freight  shipments,  is  sufficient  of  a  managing  agent, 
within  the  meaning  of  section  5252,  Rev.  Codes  1899,  to  make  serv* 
ice  of  summons  upon  him,  in  a  civil  action  against  the  railroad 
companvt  service  upon  such  corporation. 
Personal  Injuries— Examination  of  PlmintifTs  Person.* 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to  be 
permanent,  the  trial  court  has  power  to  require  the  injured  party  to 
submit  her  person  to  an  examination  of  physicians  or  surgeons  design 

*See  Sambuck  v.  Southern  Pac.  Co.  (Cal.),  6  R.  R.  R.  687,  29  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  687;  foot-note  appended  to  Galveston,  H.  & 
S.  A.  Ry.  Co.  7/.  Sherwood  (Tex.),  4  R.  R.  R.  564,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  564;  notes,  14  Am.  &  Eng.  R,  Cas.  456;  Aske  v.  Duluth 
A  I.  R.  R.  Co.  (Minn.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  819;  Lane  v. 
Spokane  Falls  &  N.  Ry.  Co.  (Wash.),  14  Am.  &  Eng.  R.  Cas.,  N. 
S.p  436;  Southern  Kansias  Ry.  Co.  v.  Michaels  (Kan.),  8  Am.  &.  Eng. 
H.  Cas.,  JN.  S.,  764. 
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nated  bj  the  defendant,  when,  in  the  exercise  of  a  sound  judgment,, 
it  appears  to  the  court  that  the  necessity  of  the  case  demands  such  an 
examination. 

Same — Same—  Evidence. 

To  permit  plaintiff  and  a  physician  of  her  selection,  after  examina- 
tion of  her  person,  to  testify  that  her  injury  was  permanent,  and  to 
deny  the  defendant  the  privilege  of  having  the  alleged  injuries  ex- 
amined by  competent  surgeons  to  enable  them  to  see  from  what,  if 
any,  injuries  she  suffered,  their  nature,  extent,  and  probable  dura- 
tion, was  an  abuse  of  discretion,  and  reversible  error. 

Same— Same — Damages. 

The  plaintiff  in  a  personal  injury  case,  by  the  commencement  of 
her  action,  impliedly  consents  to  the  doing  of  that  measure  of  justice 
which  she  exacts.  She  cannot  claim  damages  for  injuries  which  she 
conceals  from  the  reasonable  inspection  of  witnesses  when  such  in- 
spection is  necessary  to  equip  them  to  testify  on  the  trial  concerning 
such  injuries.  She  must,  so  far  as  in  her  power,  enable  the  court, 
jury,  and  the  adverse  party  to  have  the  best  evidence  which  can  be 
produced  in  the  case. 

{Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Stutsman  County;  Glaspell, 
Judge. 

Action  by  Margaret  A.  Brown  against  the  Chicago,  Mil- 
M^aukee  &  St.  Paul  Railway  Company  to  recover  for  personal 
injuries.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appealed.     Reversed. 

H.  H.  Field  and  Ball,  Watson  &  Maclay,  for  appellant. 
Lee  Combs,  for  respondent. 

COCHRANE,  J.  The  defendant,  a  foreign  cotporation, 
appeared  specially  in  this  case,  and  moved  to  set  aside  the 
service  of  the  summons  and  complaint  because  W.  H.  Gross, 
the  person  on  whom  the  service  was  made,  was  not  a  manag- 
ing agent  within  the  meaning  of  the  statute,  and,  conse- 
quently, that  service  upon  said  Gross  was  not  service  upon 
the  defendant  corporation.  In  support  of  its  motion,  defend- 
ant presented  the  affidavit  of  one  of  its  attorneys,  setting  forth 
that  the  only  service  of  summons  and  complaint  in  this  action 
was  that  made  upon  W.  H.  Gross,  who,  at  the  date  of  such 
service,  was  local  station  agent  for  defendant  at  the  city  of 
Fargo,  in  Cass  county,  N.  D.  That  the  defendant  in  Jan- 
uary, 1896,  pursuant  to  the  requirements  of  section  3263,  Rev. 
Codes  1899,  filed  its  irrevocable  certificate  in  the  office  of  the 
Secretary  of  State,  appointing  such  Secretary  of  State  and 
his  successors  its  true  and  lawful  attorneys  upon  whom  all 
process  in  any  action  or  proceeding  against  it  might  be 
served,  and  stipulating  therein  that  service  of  process  upon 
its  said  attorney  should  be  of  the  same  force  and  validity  as  if 
served  upon  it  personally  in  this  state.  That  the  defendant 
did  not  own  any  property  or  have  any  office  in  the  county  of 
Stutsman.  That  W.  H.  Gross,  its  station  agent  at  Fargo,  on 
whom  service  was  made,  had  authority  to  act  for  it  in  the 
sale  of  passenger  tickets  for  the  carriage  of  passengers,  and 
to  collect  pay  for  tickets    so    sold,  to  receive  and   deliver 
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freight,  and  to  collect  unpaid  charges  for  freight  carried  od 
said  railway;  with  necessary  incidental  authority  for  the  exe- 
cution of  the  above  powers,  but  with  no  other  or  further 
authority  to  represent  it  as  agent. 

This  motion  presents  the  question  whether  the  station 
agent  of  a  foreign  railway  corporation  doing  business  within 
this  state  is  a  managing  agent  within  the  meaning  of  sub- 
division 5,  §  5252,  Rev.  Codes  1899,  which  provides  that 
the  summons  in  a  civil  action  may  be  served  upon  a 
foreign  corporation  by  delivering  a  copy  thereof  to  the 
Secretary  of  State,  or  to  the  president,  secretary,  cashier, 
treasurer,  a  director,  or  managing  agent  thereof,  if  within 
the  state,  doing  business  for  the  defendant.  We  agree 
with  the  trial  court  that  Mr.  Gross  was  enough  of  a 
managing  agent  for  defendant  to  sustain  this  service.  He 
transacted  freight  and  passenger  business  for  it  at  its  Fargo 
station  or  office.  'The  person  who,  as  its  agent,  does  tnat 
business,  should  be  considered  its  managing  agent;  and  more 
especially  should  that  be  so  where  the  foreign  corporation  has 
an  office  or  place  of  business  in  the  state ;  and  when  that 
office  is  in  charge  of  that  person,  and  he  there  acts  for  the 
corporation,  he  is  there  doing  business  for  it,  and  so  manages 
its  business."  Tuchband  v.  Ry.  Co.,  115  N.  Y.  440,  22  N.  E. 
360.  ''An  agent  who  is  invested  with  the  general  conduct 
and  control,  at  the  particular  place,  of  the  business  of  a  cor- 
poration, is  a  managing  agent  within  the  meaning  of  the 
Code,  which  authorizes  service  of  summons  on  a  managing 
agent  of  a  foreign  corporation."  Porter  v.  Ry.  Co.,  i  Neb. 
14;  American  Ex.  Co.  v.  Johnson,  17  Ohio  St.  641;  Foster 
V.  Lumber  Co.,  ^  S.  D.  57,  58  N.  W.  9,  23  L.  R.  A.  490,  49 
Am.  St.  Rep.  859.  Every  object  of  the  service  is  attained 
when  the  agent  served  is  of  sufficient  character  and  rank  to 
make  it  reasonably. certain  that  the  defendant  will  be  apprised 
of  the  service  made.  The  statute  is  satisfied  if  he  be  a  man- 
aging agent  to  any  extent.  Palmer  v.  Pennsylvania  Co.,  35 
Hun,  3^. 

Plaintiff  alleged,  in  her  complaint,  permanent  injury  to 
her  uterus  and  bladder,  also  the  fracture  of  the  hip  bone, 
through  the  negligence  of  defendant's  servants  in  bumping 
cars  together,  in  one  of  which  cars  she  was  a  passenger. 

Defendant,  after  service  of  the  complaint  upon  it,  demanded 
of  plaintiff's  counsel  the  privilege  of  having  plaintiff's  person 
examined  by  medical  experts,  with  a  view  to  qualifying  them 
to  testify  upon  the  trial  as  to  the  nature  and  effect  of  her  in- 
juries. This  request  was  refused ;  whereupon  one  of  defend- 
ant's counsel  made  affidavit  that  defendant  was  without 
knowledge  as  to  the  nature  or  extent  of  plaintiff's  injuries,  if 
any,  and  was  without  means  of  obtaining  knowledge  as  to 
plaintiff's  condition :  that  an  examination  of  plaintiff's  per- 
son was  necessary  to  a  correct  diagnosis  of  her  case,  without 
which  examination  defendant  would  be  without  witness  as  to 
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786        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Brown  v,  Chicago,  etc.,  Ry.  Co 

her  condition.  To  the  end  that  justice  should  be  done, 
defendant  set  out  that  an  examination  of  her  person  by 
medical  experts  should  be  required  and  had,  and  moved  the 
court,  upon  this  showing,  that  plaintiff  be  required,  before 
trial,  to  submit  to  an  examination  of  medical  experts  as  to 
the  nature  and  effect  of  her  injuries.  This  motion  was 
denied. 

Upon  the  cross-examinktion  of  plaintiff  she  was  asked  to 
submit  her  person  to  an  examination  by  a  physician  for  the 
purpose  of  enabling  him  to  testify  touching  her  physical  con- 
dition. The  question  was  objected  to  by  her  counsel  He 
stated  that  she  was  unwilling  to  submit  to  such  an  examina- 
tion. The  objection  was  sustained.  The  trial  court  placed 
his  ruling  upon  grounds  thus  tersely  stated  in  his  charge  to 
the  jury,  and  to  which  instruction  an  exception  was  also  re- 
served: '*The  court  is  of  the  opinion  that  it  is  without  power 
to  make  or  enforce  such  order;  and  if  the  court  is  in  error  on 
that  point,  and  has  such  power  in  a  proper  case,  yet  in  this 
case,  in  view  of  the  plaintiff  being  a  woman,  and  in  view  of 
the  examination  necessary  under  all  th^  circumstances,  still 
would  the  court  decline  to  make  the  order,  for  the  reason  that 
it  would  in  this  case  be  an  ordeal  to  which  she  ought  not  to 
be  subjected.*'  This  instruction  and  the  several  rulings 
hereinbefore  set  out  are  assig^ned  for  error,  and  present,  for 
the  first  time  in  this  jurisdiction,  the  question  as  to  the 
court's  power  to  require  the  plaintiff  in  a  proper  case  to 
submit  her  person  to  a  physical  examination.  We  are  of 
opinion  that  the  court  possessed  the  power  in  this  case,  and 
that  it  was  an  abuse  of  discretion  to  refuse  to  require  plain- 
tiff to  submit  herself  to  the  examination  of  physicians  under 
such  reasonable  restrictions  as  the  court  should   prescribe. 

Plaintiff  asserts  that  her  injuries  are  permanent,  but  to 
organs  of  the  body  which,  whether  sound  or  unsound, 
diseased  or  well,  temporarily  or  permanently  impaired  in  the 
performance  of  their  functions,  cannot  be  made  to  appear  to 
the  court  but  through  her  ipse  dixit,  or  the  cp'nion  of  ex- 
perts, founded  upon  a  personal  examination  of  the  parts. 
Where  a  plaintiff  claims  damages  from  another  because,  from 
its  negligence,  some  bodily  injury  has  been  inflicted,  or  the 
functions  of  any  organ  of  the  body  impaired,  the  fact  of  the 
injury  or  impairment  of  the  function,  its  nature,  extent,  and 
probable  duration  must  be  established  by  competent,  and  that 
the  best,  evidence  of  which  the  case  is  susceptible.  The  very 
nature  of  the  injuries  here  complained  of  is  such  as  to  render 
it  highly  improbable  that  the  plaintiff  could  testify  as  to  their 
development,  whether  permanent  or  susceptible  of  immediate 
cure.  The  best  evidence  is  that  of  medical  experts,  who, 
from  experience  and  training,  can  testify  as  to  the  conditions, 
wherein  abnormal,  and  the  probable  duration  and  effect  of 
the  injury.  To  enable  them  to  so  testify,  a  personal  examina- 
tion was  necessary.     Plaintiff  should  not  claim  damages  for 
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an  injury  of  which  she  was  unwilling  to  furnish  the  best  evi-^ 
dence. 

Plaintiff  was  injured  on  the  26th  of  March,  1902;  was  ex- 
amined by  a  physician  in  St.  Paul,  who  gave  her  a  bottle  of 
medicine.  She,  on  the  same  day,  took  the  train  for  Dazey, 
N.  D.  She  stayed  with  her  son-in-law  from  March  27th  until 
May  9th.  No  physician  saw  her  or  made  an  examination  of 
her  during  this  time.  On  the  pth  day  of  May,  Dr.  Lang,  at 
the  request  of  her  counsel  in  this  case,  made  an  examination 
for  the  purpose  of  qualifying  him  to  testify  upon  the  trial. 
She  did  not  ask  him  to  prescribe  for  her,  and  he  did  not  pre- 
scribe for  her;  and  she  did  not  take  any  medicine  or  remedies 
of  any  kind  for  the  ailments  of  which  she  complained,  save  the 
bottle  of  medicine  before  mentioned.  Dr.  Lang  testified  that 
he  made  a  physical  examination  of  her  internally  and  exter- 
nally ;  that  he  took  off  her  clothes,  and  spent  an  hour  and  a 
half  in  the  examination;  that  he  did  not  find  any  fracture. 
He  describes  conditions  of  soreness  and  a  retroversion  of  the 
uterus,  which  might  have  resulted  from  the  accident  com- 
plained of.  The  weight  to  be  given  the  testimony  of  Dr. 
Lang  as  to  what  he  found  on  this  examination  depends  largely 
upon  the  value  of  plaintiff's  unsworn  statements  to  him,  thus: 
He  found  tenderness  near  the  great  trochanter.  She  com- 
plained of  great  pain  on  the  inner  side.  Found  a  tender 
point  about  one  inch  descending  of  the  ramus  and  ischial 
tuberosities.  This  injury  was  very  painful;  it  caused  pain  at 
every  step,  and  painful  abduction  of  the  limb.  The  mouth 
of  the  womb  was  pressing  against  the  bladder,  which  caused 
pain  at  micturition.  She  complained  of  pain  in  passing 
water,  and  difficulty  in  starting  to  pass  water.  It  further 
appeared  that  Dr.  Patton  made  a  personal  examination  of 
plaintiff  a  few  days  before  the  trial,  with  a  view  to  testifying 
in  her  behalf.  That  he  was  in  Jamestown  on  the  day  of  the 
trial,  and  was  not  called  as  a  witness.  Dr.  Lang's  examina- 
tion, on  which  he  discovered  no  fracture,  antedated  the  com- 
plaint in  which  a  fractured  hip  is  alleged  as  one  result  of  the 
accident.  If  plaintiff  suffered  the  pains  testified  to  by  her, 
the  fact  that  no  physician  was  consulted  for  nearly  two 
months,  and  then  only  to  secure  his  testimony  in  her  con- 
templated suit;  that  a  physician  of  her  own  employment,  who 
had  examined  her  to  qualify  him  as  her  witness,  was  present 
in  town  at  the  time  of  the  trial,  and  was  not  called  as  a  wit-  • 
ness;  in  connection  with  her  constant  refusals  to  submit  to 
an  examination  by  physicians  not  in  her  employ— subjects 
her  to  the  criticism  of  not  having  produced  the  best  evidence 
of  which  the  case  was  susceptible,  but  rather  with  the  sus- 
picion of  having  suppressed  or  held  back  something.  If  a 
court  is  powerless,  in  a  case  like  this,  to  require  a  plaintiff  to 
submit  her  injuries  to  the  inspection  of  physicians,  to  the 
end  that  the  exact  truth  as  to  their  nature,  effect,  and  possible 
duration  may  be  ascertained,  when  she,  by  her  suit,  has  made 
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them  the  subject  of  judicial  investigation,  then  the  law  would 
permit  her  to  put  forward  just  so  much  and  such  parts  of  the 
facts  as,  in  her  judgment,  would  benefit  her  case,  at  the  ex* 
pense  of  her  adversary,  and  to  invoke  the  court's  aid  to  com- 
pensate her  for  an  injury,  through  a  partial  and  one-sided 
investigation.  The  court,  under  such  circumstances,  would 
become  a  means  of  accomplishing  the  grossest  injustice. 

We  subscribe  to  the  rule,  declared  by  the  Supreme  Court 
of  Georgia  and  followed  in  many  other  states,  that  when  a 
person  appeals  to  the  sovereign  for  justice  he  impliedly  con- 
sents to  the  doing  of  justice  to  the  other  party,  and  impliedly 
agrees  in  advance  to  make  any  disclosure  which  is  necessary 
to  be  made  in  order  that  justice  may  be  done.  Richmond, 
etc.,  Ry.  Co.  v.  Childress,  82  Ga.  719,  9  S.  E.  602,  14  Am. 
St.  Rep.  189,  3  L.  R.  A.  808;  Graves  v.  City,  95  Mich.  266^ 
19  L.  R.  A.  641,  34  N.  W.  757f  35  Am.  St.  Rep.  561;  Lane  v. 
Ry.  Co.  (Wash.)  57  Pac.  367,  46  L.  R.  A.  153,  75  Am.  St. 
Rep.  821.  Plaintiff,  under  this  rule,  could  not  insist  upon 
her  case  going  on  when  she  obstructed  the  investigation  by 
her  adversary  which  was  necessary  to  a  full  consideration  and 
correct  determination  of  the  controversy.  She  could  not, 
over  the  objection  of  her  adversary,  withhold  the  best 
obtainable  evidence  as  to  the  nature  and  permanency  of  her 
alleged  injuries,  and  insist  upon  a  verdict  in  her  favor  upon 
evidence  of  less  weight.  Graves  v.  City,  95  Mich.  266,  54  N. 
W.  757,  19  L.  R.  A.  641,  35  Am.  St.  Rep.  561.  If  impartial 
justice  is  to  be  administered,  we  see  no  way  of  its  attainment 
in  all  cases,  if  an  important  source  of  evidence  is  open  to 
one,  and  closed  to  the  other,  party.  City  v.  Turner  (Ind. 
Sup.)  60  N.  E.  271,    54  L.  R.  A.  396,  83  Am.    St.    Rep.  200- 

The  court  had  power  to  require  her  to  submit  to  an  examina- 
tion, and  it  was  an  abuse  of  discretion  in  this  case  to  refuse 
to  exercise  its  power  and  require  plaintiff  to  submit  to  such 
examination,   or  to  submit  to  a  dismissal  of  her    case  if 
she  refused,    because  defendant  was    without  evidence  as 
to  her    condition,   and    without    means    of   procuring    it, 
excepting  in  so    far  as    plaintifi    made    disclosure.     The 
great  weight   of  modern  authority  is  to  this  extent.     The 
cases  vindicating  this  position  are  fully  cited   in  the  fol- 
lowing opinions:     City  V.  Turner  (Ind.  Sup.)  60  N.  E.  271, 
54  L.    R.  A.    396,    83   Am.  St.   Rep.    200;  Lane  v.  Ry.    Co. 
(Wash.)  57   Pac.  367,    46  L.    R.    A.  153,   and  note;  City  v. 
Gilliland  (Kan.)  65   Pac.  252,  88  Am.  St.  Rep.   232;  note  to 
Cleveland,  etc.,  Ry.  Co.  v.  Huddleston,  68  Am.    St.  Rep.  238 
(s.  c,  36  L.  R.  A.  681,  151  Ind.  540);  Wanekv.  Winona,  80  N. 
W.  851,  46  L.  R   A.  448,  79  Am.    St.    Rep.    354;  Louisville, 
etc.,  Ry.  Co.  v.  Simpson  (Ky.)  64  S.  W.  733;  Belt   Line   Co. 
V.  Allen  (Ky.)  44  S.  W.  89,  80  Am.  St.  Rep.  374;  16   Enc.  PI. 
&  Pr.  483;  16   Enc.    L.    810.     The   Supreme  Courts  of  the 
United  States,  Massachusetts,  Texas,  and  Delaware  deny  the 
power.     Union  Pacific  Ry.  Co.  v.  Bostford,  141  U.  S.  250,  11 
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Sup.  Ct.  1000,  35  L.  Ed.  734;  Stack  v.  Ry.  Co.,  177  Mass. 
155.  58  N.  E.  686,  52  L.  R.  A.  328,  83  Am.  St.  Rep.  269;  Mills 
V.  Ry.  Co.  (Del.  Super.)  40  Atl.  11 14;  Galveston  v.  Ry.  Co. 
(Tex.  Civ.  App. )  67  S.  W.    776. 

In  so  far  as  the  majority  opinion  of  the  Supreme  Court  of 
the  United  States  was  influenced  by  the  federal  statute  quoted 
in  its  opinion,  the  Bostford  Case  cannot  be  considered  an 
■authority  here.  When  it  is  remembered  that  courts  of  the 
United  States  other  than  the  Supreme  Court  possess  no  juris- 
diction but  what  is  given  them  by  the  Congress  which  created 
them,  and  that  no  statute  gives  to  these  courts  pow^r  to  order 
<a  discovery,  the  argument  of  the  majority  of  that  court  that 
the  statute  of  the  United  States  prescribes  the  mode  of  proof 
in  the  trial  of  actions  at  common  law,  and  that  it  shall  be  by 
oral  testimony  and  examination  of  witnesses  in  open  court, 
except  as  in  the  statute  prpvided,  and  that,  the  only  excep- 
tion provided  for  is  the  one  for  taking  depositions,  and  for 
compulsory  production  of  books  or  writings  in  the  possession 
of  a  party  which  contain  evidence  pertinent  to  the  issue,  and 
therefore  that  the  statute  inhibits  any  other  form  of  examina- 
tion or  discovery,  and  removes  from  the  courts  the  power  to 
require  it,  we  find  this  court  is  treating  of  limitations  by  stat- 
ute that  have  no  binding  force  upon  state  courts.  There  is  no 
limitation,  either  in  the  Constitution  or  statutes  of  this  state, 
upon  the  power  of  the  district  court  to  order  such  a  discovery 
as  was  demanded  in  this  case,  under  the  circumstances  here 
set  out.  The  courts  of  Massachusetts,  Texas,  and  Delaware, 
in  following  itxe  Supreme  Court  of  the  United  States,  did  not 
notice  the  influence  which  the  federal  statute  had  upon  the 
determination  of  the  question  by  that  court. 

It  was  no  answer  to  defendant's  request  for  an  examination 
that  it  would  ofiend  the  modest  and  womanly  instincts  of  the 
plaintiff  to  require  her  to  submit  to  an  examination  of  experts. 
'She  told  a  jury  of  12  men  of  her  pains;  how  and  when  they 
effected  her.  She  submitted  to  a  digital  examination  of  her 
injured  parts  by  two  physicians  of  her  own  selection.  It 
would  have  been  no  greater  indignity  to  be  examined  by  other 
doctors;  but  ''when  it  becomes  a  question  of  possible  vio- 
lence to  the  refined  and  delicate  feelings  of  a  plaintiff,  on  one 
side,  and  possible  injustice  to  the  defendant,  on  the  other, 
the  law  cannot  hesitate.  It  was  essential  to  the  ends  of 
justice  that  plaintiff  should  submit  to  this  examination.'* 
Alabama,  etc.,  Ry.  Co.  v.  Hill,  90  Ala.  71,  8  South.  90,  9  L. 
R.  A.  442,  24  Am.  St.  Rep.  764;  City  v.  Turner  (Ind.  Sup.) 
60  N.  E.  275,  82  Am.  St.  Rep.  481;  White  v.  Ry.  Co.,  61  Wis. 
536,  21  N.  W.  524.  50  Am.  Rep.  154;  note  to  Cleveland,  etc., 
Ry.  Co.  V.  Huddleston,  68  Am.  St.  Rep.  247.  Neither  was 
it  an  answer  that  one  physician  had  examined  her  and  testi- 
fied to  what  he  found,  and  was  cross-examined  by  the  defend- 
ant. Surgeons  of  equal  learning  and  honesty  may  not 
diagnose  an  injury   in  the  same  way.     They   may   not   be 
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equally  strong  in  perception,  or  equally  accurate  in  observa- 
tion or  in  measurements,  and  thus  form  different  judgments 
of  the  existing  conditions,  which,  of  necessity,  must  consti- 
tute the  basis  of  their  scientific  opinions.  If  a  defendant 
must  make  his  defense  against  the  expert  opinions  of  the 
plaintifi's  chosen  surgeons,  without  the  opportunity  of  testing 
the  verity  of  the  basis  of  such  opinions,  he  may  be  placed  at 
a  disastrous  disadvantage,  such  as  the  law  cannot  and  does 
not  sanction.  City  v.  Turner  (Ind.  Sup.)  6o  N,  E.  275,  82 
Am.  St.  Rep.  481.  Defendant's  right  was,  through  an  exam- 
ination, to  test  the  efiect  and  reduce  the  weight  of  the  evi- 
dence introduced  by  plaintiff.  Haynes  v.  Trenton,  123  Mo. 
326,  27  S.  W.  622.  The  result  of  the  investigation  asked  for 
should  have  put  plaintiff's  claim  on  impregnable  ground,  or 
have  destroyed  it  altogether.  In  either  case  there  would 
have  been  an  assurance  that  justice  had  been  done;  an  assur- 
ance which  finds  no  secure  anchorage  in  the  present  record. 
Alabama,  etc.,  Co.  v.  Hill,  go  Ala.  71,  8  South.  90,  9L.  R.  A. 
442.  24  Am.  St.  Rep.  764. 

The  judgment  appealed  from  is  reversed.  The  district 
court  will  enter  an  order  reversing  its  judgment,  and  directing 
such  further  proceedings  as  may  be  lawful  in  the  premises. 
Appellant  will  recover  costs.     All  concur. 


Adams  v,  Camden  &  Suburban  Ry.  Co. 

{Court  0/  Errors  and  Appeals  of  New  Jersey^  June  ij,  1903,) 

[55  Atl.  Rep.  254.] 

Street  Railroads— Accident  on   Track— Direction  of  Verdict  Properly 
Refused. 
Plaintiff's   driver    was   driving    at    midnight    a    team    of    horses,, 
attached  to  a  loaded  truck  wagon,  along    the   public   road,  upon    the 
left-hand  track  of  defendant's  street    railway,  when    he   was  met  by 
one  of  defendant's  cars  moving    on    that   track.     In   turning   to   hia 
right  to  avoid  that  car,  he  drove  upon  defendant's  right-hand    track, 
where  another  of  defendant's    cars,  approaching  from    the    opposite 
direction,  overtook  and  ran  into  the  back  of  his  wagon,  causing    in- 
jury.    He  testiHed    that    when    he  '^pulled   off"  on    the   right    hand 
track  he  looked  back,  and  there  was  no  car  in  sight,  and  that  no  belL 
was  sounded,  nor  notice  given,  before  the  collision.  .  The  motorman 
in  charge  of  the  colliding  car,  in  his  testimony,  made   contradictory 
statements  respecting  the  distance  from  him  at   which   he    first   saw 
the  horses  '^pulling  over"  on  the  track  in  front  of  him,  and  admitted 
that  he  gave  no  signal:    held^  that  the   trial  judge  properly  refused 
to   direct  a  verdict    for  the  detendant. 

SsnriA— Rifl^ht  of  Others  to  Use  Track. 

The  right  of  street  railway  companies  to  use  the  highways  by 
their  cars  is  not  superior  to  the  rights  of  others  in  the  customary  use 
thereof,  and  it  is  not  an  act  of  negligence,  per  se,  for  the  driver  of 
a  carriage,  whether  of  burden  or  pleasure,  in  passing  over  the  pub- 
lic roads  of  this  state  where  the  tracks  of  any  street  railway  com- 
pany may  be  laid,  when  either  met  or  overtaken  by  the  cars  of  such 
company,  to  keep  to  the  right,  upon  other  tracks  of  said  company, 
even  though   such  carriage,    by    turning    to    the   left,    might   have 
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avoided    both     meeting-,    and    being    overtaken    by    the   company's 
cars. 

Same — Rights  in  Highway.* 

The  defendant  was  bound  to  take  notice  that  the  law  required 
other  carriages  or  vehicles  using  the  parts  of  the  highway  covered  by 
its  car  tracks,  upon  meeting  its  cars  coming  from  an  opposite  direc- 
tion, to  keep  to  the  right,  except  ir  was  perilous  to  do  so,  and  to  con- 
trol its  overtaking  cars,  in  anticipation  that  such  other  carriages 
might  so  turn  upon  its  car  tracks,  in  obedience  to  the  law,  at  any  in- 
stant; and  it  was  the  duty  of  the  motorman  of  the  colliding  car  in 
this  case  to  use  reasonable  care  to  observe  any  vehicle  ahead  of  nim, 
and  to  govern  his  car  so  as  to  prevent  collision.  Whether  he  used 
such  care,  or  not,  was  a  question  for  the  jury  to  determine  from  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Samuel  T.  Adams  against  the  Camden  & 
Suburban  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Joseph  H.  Gaskill  and  Nelson  B.  Gaskill,  for  plaintiff  in 
error. 

Henry  S.  Scovel  and  William  T.  Boyle,  for  defendant  in 
error. 

VREDENBURGH.  J.  The  injury  for  which  the  plaintiff 
recovered  a  verdict  below  for  compensatory  damages  to  his 
property  resulted  from  a  collision  with  defendant's  pas- 
senger car.  The  plaintiff's  driver,  who  was  in  charge  of  his 
team  of  horses,  attached  to  a  loaded   truck  wagon,  was  pro- 

*Mutual  obligations  of  street  railways  and  other  users  of  streets, 
see  Southern  Electric  Ry.  Co.  v.  Hageman  (C.  C.  A.),  7  R.  R.  R. 
681,  30  Am.  &  Zng.  R.  Cas.,  N.  S..  681;  Klockenbrink  v.  St.  Louis  & 
M.  R.  R.  Co.  (Mo.),  7R.  R.  R.  63,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  63 
(street  railways  without  exclusive  right  to  use  of  track) ;  Bums  v. 
Metropolitan  St.  Ry.  Co.  (Kan.),  6  R.  R.  R.  476,  29  Am.  &  Eng.  R. 
Cas.,  N.  S.,  476;  Memphis  St.  Ry.  Co.  v.  Norris  (Tenn.),  4R.  R.  R. 
659,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  659  (at  crossings);  Adams  v. 
Wilmington  &  N.  Electric  Ry.  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  307  (company*s  superior  right  to  use  of  tracks) ; 
note,  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  726;  Moore  v.  Charlotte  Electric 
St.  Ry.  Co.  (N.  Car.),  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  785;  Traver  v. 
Spokane  St.  Ry.  Co.  (Wash.),  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  759; 
Brown  v.  Wilmington  City  Ry.  Co.  (Del.),  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  439  (company's  superior  right  to  use  of  street) ;  Hall  v,  Ogden  City 
St.  Ry.  Co.  (Utah),  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  77;  Bunyan  v. 
Citizens*  Ry.  Co.  (Mo.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  246;  Hicks 
V.  Citizens'  R.  Co.  (Mo.).  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  276;  Moore  v, 
Kansas  City  &  I.  R.  T.  Co.  (Mo.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  254; 
Omaha  St.  R.  Co.  v,  Duvall  (Neb.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
253;  Orr  v.  Cedar  Rapids  &  M.  C.  R.  Co.  (Iowa),  I  Am.  &  Eng.  R. 
Cas,,  N.  S.,  2.^9;  Thatcher  v.  Central  Traction  Co.  (Pa.  St.),  1  Am. 
A  Eng.  R.  Cas.,  N.  S.,  253;  Richmond  R.,  etc.,  Co.  v.  Garthright 
(Va. ).  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  263  (at  crossings);  Consoli- 
dated Traction  Co.  v.  Haight  (N.  J.).  8  Am.  &  Eng.  R.  Cas.,  N.  8., 
90;  Smith  v.  Electric  Traction  Co.  (Pa.),  12  Am.  A  Eng.  R.  Cas., 
N.  S.,  422  (right  of  way  at  crossings) ;  New  Jersey  Electric  Ry.  Co. 
t/.  Milter  (N.  J.),  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  519  (right  of  way  at 
crossings);  North  Jersey  St.  Ry.  Co.  v.  Schwartz  (N.  J.),  22  Am.  A 
Eng.  R.  Cas.,  N.  S.,  620;  Potter  z^.  Scranton    Traction  Co.  (Pa.),  4 
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ceeding  slowly  upon  the  public  highway  called  the  "Moorcs- 
town  Turnpike,"  in  the  direction  of  Camden  City,  at 
midnight  on  October  15,  1901,  along  the  left-hand  track  of 
defendant,  when  he  was  met  by  a  passenger  car  of  defendant 
coming  towards  him  on  that  track.  In  turning  to  his  right  to 
avoid  that  car,  he  drove  upon  defendant's  right-hand  track, 
and  his  wagon  had,  to  use  his  expression,  ''just  dropped"  in 
that  track,  when  another  of  defendant's  passenger  cars,  mov- 
ing on  the  latter  track  in  an  opposite  direction,  came  swiftly 
up  behind  him,  overtook  him,  and  ran  into  the  back  of  his 
wagon.  The  wagon  was  badly  broken,  one  of  the  horses  was 
killed,  and  other  damage  was  done,  as  the  result  of  the 
collision.  The  driver  testified  that  when  he  ''pulled  off,"  he 
looked  back,  and  there  was  no  car  in  sight,  and  that  no  bell 
was  sounded,  nor  notice  given,  before  the  car  struck  him. 

The  principal  g^round  taken  by  the  plaintiff  in  error  (and, 
indeed,  the  only  one  deserving  attention)  for  a  reversal  of 
the  judgment  entered  upon  the  verdict  is  that  the  trial  court 
should  have  directed  a  verdict  for  the  defendant  below.  This 
contention  assumes  either  that  the  evidence  had  demonstrated 
that  the  driver  of  the  team  was  guilty  of  such  contributive 
negligence  as  to  legally  defeat  a  right  of  recovery,  or  that 
defendant  had  been  guilty  of  no  negligence  in  the  operation 
of  the  colliding  car,  productive  of  the  injury.  As  to  the  ques- 
tion of  the  contributive  negligence  of  the  driver,  it  is  argued 
by  the  plaintiff  in  error  that  his  act  in  driving  upon  the  right- 
hand  track  of  defendant  was  conclusive  evidence  of  such  neg- 

Am.  &  Eng.  R.  Caa.,  N.  8.,  307  (company's  auperior  right  to  nae  of 
street). 

As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  monogTRph 
appended  to  Robinson  v.  Louisville  Ry.  Co.  (C.  C.  A.),  1  R.  R«  R- 
838,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  838;  Danville  Ry.  A  Bl.  Co.  r. 
Hodnett  (Va.),  7  R.  R.  R.  170,  30  Am.  &  Eng.  R.  Cas.,  N.  8.,  170 
(care  required  after  discovery  of  person  on  track) ;  Koenig  v.  Union 
Depot  Rj.  Co.  (Mo.),  7  R.  R.  R.  655,  30  Am.  &  Eng.  R.  Caa.,  N.  S., 
655  (care  required  to  avoid  injuring  pedestrian  at  crossing}; 
Southern  Electric  Ry.  Co.  v,  Hageman  (C.  C.  A.),  7  R.  R.  R.  681,  30 
Am,  &  Eng.  R.  Cas.,  N.  S.,  681  (degree  of  care  due  persons  nsios 
street) ;  Cox  v,  Wilmington  City  Ry.  Co.  (Del.),  7  R.  R.  R.  818,  30 
Am.  &  Eng.  R.  Cas.,  N.  8.,  818  (duty  as  to  signals  and  speed);  Dan- 
ville Ry.  &  El.  Co.  V,  Hodnett  (Va.),  7  R.  R.  R.  170,  30  Am.  A  Eng. 
R.  Cas.,  N.  S.,  170  (duty  of  motorman  discovering  that  horse  ib 
frightened  by  approach  of  car) ;  Klockenbrink  v,  St.  luouis  A  M.  R* 
R.  Co.  (Mo.),  7  R.  R.  R.  63,  30  Am.  &  Eng.  R.  Cas.,  N.  8.,  63  (suffi- 
ciency of  evidence  of  motorman*s  negligence  in  failing  to  see  wa^fon 
in  time) ;  Koenig  x'.  Union  Depot  Ry.  Co.  (Mo.)i  7  R.  R.  R.  655,  30  Am. 
A  Eng.  R.  Cas.,  N.  S.,  655  (motorman's  negligence  in  injuring  child, 
question  for  jury) ;  Barry  v,  Burlinfifton  Ry.  A  Light  Co.  (Iowa),  6 
R.  R.  R.  67.'^,  29  Am.  A  Kng,  R.  Cas.,  JN.  S.,  675  (care  required  of 
motorman  to  avoid  injuring  persons  on  track) ;  Ivouisville  Ry.  Co.  v. 
French  (Ky.),  6  R.  R.  R.  473,  29  Am.  &  Eng.  R.  Cas*.,  N.  S.,  473  (care 
required  of  motorman  when  approaching-  intersection  of  streets) ;  Got- 
man  z/.  Xouisville  Ry.  Co.  (Ky.),  6  R.  R.  R.  803,  29  Am.  A  EuRf.  R. 
Cas.,  N.  S.,  803  (care  due  children) ;  Adams  v.  Wilmington  A  N. 
Electric  Ry.  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  A  Eng.  Cas.,  N.  8., 
307;  Robinson    v,    Louisville    Ry.  Co.    (C.  C.  A.),  1  R.  R.  R.  838,  24 
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ligence.  But  I  think  his  act  in  followinfi:  the  'Maw  of  the 
road/'  by  turning  to  the  right,  instead  of  to  the  left,  in  the 
absence  of  notice  of  particular  danger  on  his  right,  cannot  be 
said  to  have  been  negligent  per  se.  On  the  contrary,  he  but 
followed  the  express  direction  of  our  statute.  The  explicit 
command  of  our  road  law  upon  that  head  seems  to  have 
escaped  general  observation.  Its  pertinent  language  is  that 
** drivers  of  carriages  *  *  *  whether  of  burthen  or  of 
pleasure,  using  any  of  the  turnpike  or  public  roads  in  this 
state,  when  met  by  another  carriage  *  *  *  shall  keep  to 
the  right,  and  when  overtaken  by  a  carriage  *  *  *  shall 
likewise  keep  to  the  right,  so  as  in  both  cases  to  permit  such 
carriages  *  *  *  either  met  or  overtaken  to  pass  free  and 
uninterrupted.'*  Gen.  St.  p.  2823,  §  91.  A  subsequent  part 
of  this  law  subjects  the  person  disregarding  its  command  to  a 
money  forfeiture  in  addition  to  an  action  pf  damages.  The 
more  specific  insistment  of  the  counsel  for  the  plaintiff  in 
error  in  this  regard  is  that  this  driver,  was  guilty  of  negli- 
gence, because,  having  room  on  his  left  hand  to  pass  the 
car  he  met  (that  being  an  assumed  place  of  safety),  he  was 
bound  to  drive  there,  instead  of  to  the  right  (that  being  an 
assumed  place  of  danger,  because  of  the  existence  of  the 
right-hand  track).     But  this  contention  seems  groundless,  in 

Am.  St  Eng.  R.  Cas.,  N.  S.,  838  (other  vehicles);  Memphis  St.  Ry. 
Co.  V,  Norris  (Tenn.),  4  R.  R.  R.  659,  27  Am.  &  Eng.  R.  Cas.,  N. 
8.,  659;  Thompson  v.  Missouri  K.  Sl  T.  Ry.  Co.  (Mo.),  2  R.  R.  R. 
832,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  832  (duty  to  look  out  for  children 
passing  between  cars  obstructing  crossing);  Gray  v.  St.  Paul  Citj 
Ky.  Co.(  Minn.),  5  R.  R.  R.  696,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  698 
(duty  to  look  out  for  children);  West  Chicago  St.  R.  Co.  v.  Fetters 
(III.),  2  R.  R.  R.  612,  25  Am.  &  Eng.  R.  Cas.,  N.  8.,  612  (duty  to 
regulate  speed  at  crossing);  Bonham  z/.  Citizens'  St.  R.  Co.  (Ind. ), 
2  R.  R.  R.  787,  25  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  787  (crossings); 
Parkinson  v.  Concord  St.  Ry.  (N.  H.),  1  R.  R.  R.  575,  24  Am.  ^ 
Eng.  R.  Cas,  N.  8.,  575;  Fenner  v,  Wilkesbarre  &  W.  V.  Traction 
Co.  (Pa.),  2  R.  R.  R.  617,  25  Am.  Si  Eng.  R.  Cas.,  N.  S.,  617  (failure 
to  give  crossing  signals) ;  White  v,  Vicksburg  R.,  Power  &  Mfg.  Co. 
(Miss.),  2  R.  R.  R.  596,  25  Am.  St  Eng.  R.  Cas.,  N.  S.,  5%;  Qiiinney 
V.  Southern  Electric  R.  Co.  (Mo.),  2  R.  R.  R.  820,  25  Am.  St  Eng.  R. 
Cas.,  N.  8.,  820  (instruction  based  upon  motorman's  lack  of  power 
to  avoid  collision) ;  Baier  v.  Camden  St  S.  Ry.  Co.  (N.  J.),  3  R.  R.  R. 
911,  26  Am.  &Eng.  R.  Cas.,  N.  S.,  911  (failure  of  motorman  to  antic- 
ipate that  boy  would  jump  from  wagon  upon  the  track) ;  Chicago 
City  Ry.  Co.  v,  Tuohy  (111.),  4  R.  R.  R.  1,  27  Am.  St  Eng.  R.  Cas., 
N.  S.,  1  (negligence  question  for  jury  in  action  for  injury  to  boy) ; 
Lee  V.  Market  St.  Ry.  Co.  (Cal.),  1  R.  R.  R.  578.  24  Am.  St  Eng. 
R.  Cas.,  N.  S.,  578  (contributory  negligence  and  negligence  after 
discovering  plaintiff's  peril);  Citizens*  St.  R.  Co.  v,  Hamer  (Ind.), 
2  R.  R.  R.  9,  25  Am.  St  Eng.  R.  Cas.,  N.  S.,  9  (negligence  in  failing 
to  stop  car  and  contributory  negligence  of  seven  year  old  child) ; 
Birmingham  Ry.  St  Electric  Co.  v.  Baker  ( Ala.),  2R.  R.  R.  17,  25  Am. 
St  Enff.  R.  Cas.,  N.  S.,  17  (wilfulness  and  wantonness  where  collision 
with  another  vehicle,  question  for  jury) ;  Sample  v»  Consolidated 
Light  St  Ry.  Co.  (W.  Va.),  1  R.  R.  R,  380,  24  Am.  St  Eng.  R.  Cas., 
N.  S.,  380  (care  required  in  lookinf^  out  for  children) ;  Louisville  Ry. 
Co.  V.  WiU  (Ky.),  2  R.  R.  R.  826,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  826. 
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View  of  the  above-quoted   law  and  of  the  decisions  of  our 
courts.     If  the  driver  had  turned  to  the  left,  he    would  have 
taken  the  risk  of  other  carriages,  which  in  the  night  he  might 
have  been  unable  to  discern,  nxeeting  and  colliding  with  him 
while  they  were  rightfully  on  that  side.     The  recent  decision 
of  this  court  of  Hughes  v.  The  Camden  &  Suburban  Railway 
Company,  reported  in  65  N.  J.  Law,  203,  47  Atl.    441,    where 
the  facts  resemble  the  case  at  bar,  makes  extended  reasoning 
upon  this  subject  here  uncalled  for.     There  the   driver,  who 
was  on  the  right-hand  track  when  overtaken  by  a  car  on  that 
track,  turned  to  the  left,  instead  of  to  the  right,    and  was 
struck  by  an  inbound  car  and  injured,  and  a  judgment  of  non- 
suit below  had   been    rendered   against  the  injured   plain- 
tiff.    This  court,  upon  error  brought,  reversed  that  judgment, 
and,  in   the  opinion  .written  by  the  present  chancellor,  in 
dealing  with  this  feature  of  the  case,  he  said:     ''If   it  was 
perilous  to  go  to  the  right,  and  reasonable  prudence  required, 
he  could  go  to  the  left,  notwithstanding  the  inbound   track  of 
the  defendant  was  there  maintained.     For  reasons   of  safety, 
a  traveler  may  use  any  part  of  a  highway.     *    *    •     If  he  uses 
a  highway,  he  may  assume  that  others  using  it,  including 
trolly  car  companies,  will    use  it  with  a  due    regard  to  bis 
rights.     Upon  the  evidence,  it  was  for  a  jury  to  say  whether 
there  was  danger  in  turning  to  the  right,  such  as  a   traveler, 
in  the  exercise  of  reasonable  prudence,   would  avoid."    In 
the  case  at  bar  the  trial  judge  committed  no  error  in  leaving 
the  question  to  the  jury.     In  giving  expression  to  this  rule — so 
important  to  the  public  under  the  dangerous  conditions  of 
travel  now  existing — he  instructed  the  jury  as  follows,  vi^.: 
!*Each   user  of  the  highway    must  use  reasonable  care  to 
avoid  accidents.     *    *     *    Therefore  the  plaintiff,  or  his  son, 
who  was  driving  this  team,  was  also  obliged  to  use  reasonable 
care  to  avoid  this  or  any  other  accident.     Whether  that  im- 
plies that  he  should  turn   out  to  the  left  or    to  the  right; 
whether  it  implies  that  he  should  have  stopped   and  looked 
around  to  have  seen  the  motor  car;  whether  it  was  coming; 
whether  he  would  be  apt  to  get  in   the  way  of    it — are  all 
matters  of  fact  to  which  you   must   apply  the  law.**     The 
plaintiff  in  error  certainly  has  no  reason  to  complain   of  this 
instruction.     It  was,  it  seems  to  me,  more  favorable   to  the 
company  than  the  judge  might,  without  error,  have  expressed 
it.     The  motor  car  company  was  bound  to  take  notice  that 
the  law  required  other  carriages  using  the  parts  of  the  high- 
way covered  by  its  tracks,  upon  meeting  its  cars  coming  from 
an  opposite  direction,  to  keep   to  the  right,   except  it  was 
perilous  to  do  so,  and   to  expect   that  such    other  carriages 
might  Fo  turn  upon  its  right-hand  tracks  at  any  moment,  in 
obedience  to  the  law.     It  was  the  duty  of  the  motorman  to 
use  reasonable  care  to  govern  the  speed  and  motion  of  his  car 
in  accordance  with   the   necessities   which  such  a  situation 
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might  at  any  instant  create.  The  relative  rights  of  the  users 
of  the  public  road,  in  which  street  cars  are  liable  to  be 
swiftly  propelled  by  electricity,  were  fully  and  learnedly  con- 
sidered by  the  present  chancellor  in  this  court  in  the  case  of 
Newark  Passenger  R.  Co.  v.  Block,  55  N.  J.  Law,  611,  27  Atl. 
1067,  22  L.  R.  A.  374,  and  he  there  concludes  that  the  right 
of  such  street  railways  to  use  the  highway  by  their  cars  is 
not  ''paramount  to  the  rights  of  others  in  the  customary  use 
thereof,''  and  that  such  use  must  be  ''in  a  manner  consistent 
with  such  rights  of  others. ' '  Under  these  and  other  approved 
deliverances  of  this  court,  and  the  directions  of  our  statutes, 
the  plaintiff's  driver  was  justified  in  keeping  to  the  right, 
upon  the  unoccupied  tracks  of  defendant,  after  exercising  rea- 
sonable prudence  to  observe  and  avoid  any  overtaking  car  mov- 
ing so  dangerously  near  to  him  that  it  could  not  be  controlled 
effectively  by  a  motorman  using  reasonable  care  in  its  opera- 
tion. See,  also,  cases  of  Camden,  etc.,  Ry.  Co.  v.  Preston, 
59  N.  J.  Law,  266,  35  Atl.  1 1 19;  Consolidated  Traction  Co.  v. 
Haight,  59  N.  J.  Law,  580,  37  Atl.  135;  Shelly  v.  Brunswick 
Traction  Co.,  65  N.  J.  Law,  644,  48  Atl.  562.  It  is  evident 
that  this  part  of  the  case  belonged  to  the  province  of  the  jury, 
and  that  the  judge  properly  left  it  there. 

As  to  the  second  branch  of  the  contention  of  the  plaintiff 
in  error,  it  will  be  sufficient  to  add  that  it  is  clear  that  the 
question  of  the  negligence  of  this  company  was  also  properly 
left  to  the  jury  to  determine.  The  long  settled  rule  of  law  in 
this  state  is  that  if,  fiom  the  facts  established,  negligence 
may  reasonably  and  legitimately  be  inferred,  it  is  for  the 
jury  to  say  whether  from  these  facts  negligence  ought  to  be 
inferred,  and  that  if  the  real  facts  have  not  been  established 
by  the  evidence,  but  remain  in  substantial  dispute,  the  trial 
judge  must  submit  them,  and  the  inferences  to  be  drawn 
from  those  which  the  jury  find  established,  to  the  determina* 
tion  of  the  jury.  The  motorman  who  had  charge  of  the 
colliding  car,  in  one  portion  of  his  evidence,  admitted  that 
he  first  saw  the  team  of  horses  "pulling  over  on  the  track  in 
front  of  him  when  they  were  a  square  away"  from  him.  Sub- 
sequently he  testified  that  he  was  about  a  "car  and  a  quar- 
ter's" length  away  when  he  first  saw  the  horses,  and  that  he 
gave  no  signal  at  any  time  before  the  collision,  because  he 
had  not  time  to  give  any  signal.  Which  of  these  two  contra* 
dictory  statements  should  be  relied  upon  was  a  problem  for 
the  jury  alone  to  decide.  If  the  jury  believed  the  former, 
they  were  justified  in  finding  that  he  had  been  negligent  not 
only  in  failing  to  give  a  signal  of  the  coming  of  his  fast-mov- 
ing car,  but  also,  and  whether  he  signaled  or  not,  had  been 
clearly  negligent  in  not  keeping  his  car  under  efficient  con- 
trol when  he  first  saw  the  team  ahead  of  him,  a  square  dis- 
tant, turning  upon  his  track. 

The  judgment  below  should  be  affirmed. 
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{Supreme  Court  o/ Illinois,  June  i6,  1903,) 
[68  N.  K.  Rep.  88.] 

Appeal— Jurisdictional  Amount. 

In  an  action  for  injuries,  where  the  damages  song^ht  to  be  recovered 
are  speculative  and  not  susceptible  of  direct  proof,  and  the  judgment 
appealed  from  is  for  $1,000  or  more,  an  appeal  lies  from  the  judg- 
ment of  the  Appellate  Court  to  the  Supreme  Court  without  a  cer- 
tificate of  importance. 

Injury  to  Cyclist — Collision  with  Street  Car  Conductor — Contributory 
Negligence. 
In  an  action  for  injuries  to  plaintiff  while  riding*  a  bicycle  aloaga 
city  street,  evidence  reviewed,  and  held,  that  plaintiff's  failure  to 
turn  out  a  sufficient  distance  from  a  street  car  to  permit  her  to  [ass 
the  conductor  in  safety  was  the  proximate  cause  of  the  injury,  and  that 
she  was,  therefore,  not  entitled  to  recover. 

Same — Same — Same — Instruction. 

In  an  action  for  injuries,  an  instruction  that  by  ordinary  care  it 
meant  such  a  degree  of  care  under  the  circumstances  and  in  the  sit- 
uation in  which  the  plaintiff  was  placed,  so  far  as  they  may  be  shown 
by  the  evidence,  as  an  ordinarily  prudent  and  cautious  man  would  ex- 
ercise under  like  circumstances  and  in  the  same  situation  for  his  own 
safety  to  avoid  apparent  danger,  was  objectionable  as  authorizing 
the  jury  to  infer  therefrom  that,  if  plaintiff  was  in  the  exercise  of 
due  care  at  the  instant  the  accident  occurred,  she  might  recover, 
though  she  was  guilty  of  negligence  in  haying  placed  herself  in  the 
position  she  was  at  the  time  of  the  collision. 

^ame — Same— Care  Required  of  Cyclist.* 

A  bicycle  is  a  vehicle  subject  to  the  rules  of  law  governing  oiht 
vehicles,  and  its  rider  is  required  to  use  the  same  degree,  of  care  to 
avoid  injury  as  the  driver  of  a  team. 

Same — Same — Same. 

Where  a  bic3^cle  rider  attempted  to  pass  the  conductor  of  a  staadini^ 
street  car,  who  had  alighted  to  assist  a  passenger  to  the  ground, 
such  bicycle  rider  was  bound  at  her  peril  to  turn  out  a  sufficient  dis- 
tance to  avoid  a  collision  with  the  conductor. 

Magruder,  J.,  dissenting. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Frances  L.  Cossar  against  the  North  Chicago 
Street  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  affirmed  by  the  Appellate  Court,  defendant  appeals. 
Reversed. 

John   A.  Rose  and  Louis   Boisot  (W.  W.  Gurley,  of  coun- 
sel), for  appellant. 
James  Smith,  for  appellee. 

HAND,  C.  J.  This  was  an  action  on  the  case  to  recover 
damages  for  a  personal  injury.  The  declaration  contained 
one  count,  which  averred,  in  substance,  that  on  the  17th  day 
of  August,  1897,  the  defendant  was  possessed  of  and  operat- 
ing a  street  car,  going  west,  in  Fullerton  avenue,  in  the  city 
of  Chicago;  that  while  the  plaintiff  was  riding  a  bicycle  in 
the  same  direction  on  said  avenue,  at   a  point  near  Oakley 

*See  preceding  case  and  foot-note.  * 
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avenue,  in  the  exercise  of  due  care  for  her  own  safety,  the 
conductor  who  was  then  and  there  in  charge  of  said  car,  and 
who  knew  of  the  approach  of  the  plaintiff,  or  by  the  exercise 
of  reasonable  care  might  have  known  of  her  approach,  negli- 
gently and  without  warning  suddenly  jumped  ofi  the  car  im- 
mediately in  front  of  the  plaintiff,  so  that  the  bicycle  upon 
which  she  was  riding  struck  him,  whereby  she  was  thrown  to 
the  ground  and  injured.  The  general  issue  was  filed,  and 
upon  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $i,ooo,  which,  on  appeal,  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  a  further  appeal 
has  been  prosecuted  to  this  court. 
A  motion  has  been  made  to  dismiss    the    appeal  on  the 

f round  of  want  of  jurisdiction  in  .this:  that  no  more  than 
1,000  is  involved  and  no  certificate  of  importance  has  been 
granted  by  the  Appellate  Court.  This  is  an  action  in  which 
the  damages  sought  to  be  recovered  are  speculative  and  not 
susceptible  of  direct  proof,  and  the  judgment  appealed  from 
is  for  $1,000.  The  question  raised  here  has  been  before  this 
court  repeatedly,  and  the  rule  announced  by  the  decided  cases 
is  that  in  actions  ex  contractu  or  ex  delicto,  if  the  damages 
sought  to  be  recovered  are  speculative  in  character  and  not 
susceptible  of  direct  proof,  and  the  damages  are  $i,ooo  or 
more,  as  shown  by  the  judgment,  an  appeal  lies  from  the 
judgment  of  the  Appellate  Court  to  this  court  without  a  cer- 
tificate of  importance.  Baber  v.  Pittsburg,  Cincinnati  &  St. 
Louis  Railroad  Co.,  93  111.  342;  Hankins  v.  Chicago  &  North- 
western Railway  Co.,  100  111.  466;  Umlauf  v.  Umlauf,  103  111. 
651;  Bank  of  Commerce  v.  Miller,  66  N.  E.  1039.  This  ap- 
peal falls  within  the  rule  above  announced,  and  this  court  has 
jurisdiction  thereof  without  a  certificate  of  importance.  The 
motion  to  dismiss  will  be  denied. 

There  was  but  little  conflict  in  the  evidence,  from  which  it 
appeared  the  plaintiff,  a  young  woman  about  20  years  of  age, 
on  August  17,  i897>  started  with  her  mother  and  aunt  to  go 
from  their  home  on  the  north  side,  in  the  city  of  Chicago,  to 
Maywood,  a  suburb  of  said  city.  Her  mother  and  aunt  were 
upon  the  street  car,  and  she  rode  a  bicycle.  When  upon 
Fullerton  avenue,  which  runs  east  and  west,  the  plaintiff  at 
times  was  in  front  and  again  in  the  rear  of  the  car  upon 
which  her  mother  and  aunt  were  passengers.  When  the  car 
stopped  at  Oakley  avenue,  which  runs  north  and  south,  the 
conductor  was  upon  the  front  platform.  At  that  point  he 
left  the  car  to  assist  a  lady  passenger  in  alighting,  and  just  as 
he  stepped  upon  the  ground  the  plaintiff,  who  was  riding 
near  the  car  and  a  few  feet  to  the  rear  of  the  platform,  upon 
the  same  side  upon  which  he  alighted,  ran  against  him  with 
her  bicycle.  He  was  knocked  down,  and  she  was  thrown 
from  the  bicycle  and  her  arm  broken.  The  car  stopped  at  a 
usual  stopping  place  to  receive  and  discharge  passengers, 
the  conductor  left  the  car  in  his  usual  manner,  the  plaintiff 
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was  accustomed  to  riding  a  bicycle  upon  the  streets  of  the 
city,  the  accident  occurred  about  ii  o'clock  in  the  forenoon, 
the  street  was  free  from  teams,  her  view  was  unobstrncted. 
the  pavement  was  in  good  repair,  the  plaintiff  was  riding 
at  the  rate  of  five  or  six  miles  per  hour,  and  the  car  was 
standing  still  at  the  time  of  the  collision. 

At  the  close  of  all  the  evidence  the  defendant  moved  the 
court  to  take  the  case  from  the  jury,  which  the  court  declined 
to  do.     We  are  of  the  opinion  the  motion  should  have   been 
allowed,  and  the  jury  instructed  to  find  for  the    defendant. 
The  plaintifi  knew  the  car  was  accustomed  to  stop  at  the 
further  side  of  cross  streets  for  the  purpose  of  receiving:  and 
discharging  passengers,  and  that  the  conductor  usually   left 
the  car  at  such  stops.     While  the  plaintifi  had  the  right  to 
ride  a  bicycle  upon  the  streets,  the  defendant  had  the  Tight  to 
stop  its  car  at  that  place,  and  the  conductor  had  a  right  to  be 
upon  the  street ;  and  it  was  the  duty  of  plaintiff,  she  knowing 
the  car  was  apt  to    stop,   to    watch  for  and  guard  against 
striking  passengers  who  were  entering  or  leaving  the  car,  or 
the  servants  of  the  defendant  who  had  alighted   for  the   pur- 
pose of  assisting  persons  to  leave  or  enter  the  car.     The  evi- 
dence shows  the  conductor  was  standing  from  two  to  five  feet 
from  the  car  at  the  time  he  v^ds  struck.     He  had  the  right  to 
be  in  the  street  near  his  car  at  that  place  while  it  was  stand- 
ing still.     The  plaintiff  was  aware  of  that  fact.     The  street 
was  of  sufficient  width  to  have  permitted  the  plaintiff  to  pass 
in  safety,  and,  if  she  desired  to  go  ahead  of  the  car  while  it 
was  standing  still,  it  was  her  duty  to  keep  far  enough  away 
from  the  car  to  avoid  striking  persons  getting  off  or  on  the 
car  in  the  usual  way,  or  the  servants  of  defendant  while  per- 
forming their  duties  of  assisting  passengers  to  enter  or  leave 
the  car.     This  she  failed  to  do,  but  kept  on  her  course  at  so 
high  a  rate  of  speed  and  so  close  to  the  car  that  she  was 
unable  to  stop  her  wheel  in  time  to  avoid  a  collision  when  the 
conductor  alighted,  the  result  of  which  was  her  bicycle  struck 
him  with  so  much  force  as  to  knock  him  down  and  to  throw 
her  off  upon  the  ground  and  inflict  upon  her  the  injuries  com- 
plained of.     It  is  plain  from  the  undisputed  evidence  that  her 
failure  to  turn  out  a  sufficient  distance  from  the  car  to   per- 
mit her  to  pass  in  safety  was  the  proximate  cause  of  the  in- 
jury.    It  was  not  the  duty  of  the  conductor  to  warn  the 
plaintiff  that  the  car  would  stop  at  the  further  side  of  Oakley 
avenue,  at  its  intersection  with  Fullerton  avenue,  to  receive 
and  discharge  passengers,  and  that  he  would  alight  from  the 
car  at  that  point.     She  was  aware  of  such  facts.     It  is  clear 
from  the  evidence  that  the  conductor  was  looking  west  at  the 
time  he  alighted,  and  did  not  see  the  plaintiff  until  he  was 
struck  by  the  bicycle  and  thrown  down. 

Complaint  is  also  made  that  the  court  erred  in  giving  to 
the  jury,  upon  behalf  of  the  plaintiff,  the  following  instruc- 
tion:   ** The  court  instructs  the  jury  that  by  ordinary  care 
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the  law  means  such  a  degree  of  care,  under  the  circumstances 
and  in  the  situation  in  which  the  plaintiff  was  placed;  so  far 
as  they  may  be  shown  by  the  evidence,  as  an  ordinarily  pru- 
dent and  cautious  person  would  exercise,  under  like  circum- 
stances and  in  the  same  situation,  for  his  own  safety,  to  avoid 
apparent  danger. "  The  criticism  made  upon  this  instruc- 
tion is  that  it  assumes  that  an  ordinarily  prudent  and  cautious 
person  might  find  himself  in  the  situation  that  plaintifi  was  in 
at  the  time  of  the  accident,  and  assumes  that  she  was  not  guilty 
of  contributory  negligence  in  being  in  the  position  in  which 
she  found  herself  at  the  time  of  the  injury.  In  personal  in- 
jury cases  it  has  been  repeatedly  held  by  this  court  that  it  is 
improper  to  give  an  instruction  which  limits  the  question  of 
due  care  to  the  conduct  of  the  plaintiff  at  the  time  of  the  in- 
jury, regardless  of  his  conduct  in  placing  himself  in  a  place 
of  danger.  The  claim  of  defendant  was  that  plaintifi  was 
guilty  of  contributory  negligence  in  riding  her  bicycle,  at  the 
rate  of  speed  at  which  she  was  going,  so  close  to  the  car  that 
when  it  stopped  to  let  off  a  passenger  an  accident  would  be 
likely  to  occur  in  case  a  passenger  or  the  conductor  should 
step  from  the  car.  We  think  this  instruction  subject  to  the 
criticism  made,  and  that  the  jury  might  well  have  inferred 
therefrom  that,  if  the  plaintifi  was  in  the  exercise  of  due  care 
at  the  instant  when  the  accident  occurred,  then  she  might  re- 
cover, although  the  evidence  showed  she  was  guilty  of  negli- 
gence in  having  placed  herself  in  the  position  in  which  she 
found  herself  at  the  time  of  the  collision.  In  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Co.  v.  Halsey,  133  111.  248,  254, 
23  N.  E.  1028,  1030,  in  discussing  the  question  now  under 
consideration,  the  court  said:  *'Nor  should  the  inquiry  in  re- 
gard to  contributory  negligence  by  the  deceased  have  been 
directed  only  to  the  evidence  of  what  the  deceased  did  at  the 
time  of  receiving  the  injury.  The  claim  of  appellant  is,  not 
that  he  then  failed  to  do  what  a  man  of  ordinary  caution 
would  have  done  to  avoid  injury,  but  that  he  failed  to  do 
what  a  man  of  ordinary  caution,  under  like  circumstances, 
would  have  done  to  avoid  placing  himself  in  a  position  from 
which  he  could  not  escape  without  being  injured.  One  who, 
failing  to  observe  due  care,  blindly  walks  into  a  danger  that 
the  observance  of  due  care  would  have  enabled  to  avoid,  is  no 
less  guilty  of  contributory  negligence  than  he  who  by  the 
observance  of  due  care  could  extricate  himself  from  dan- 
ger fails  to  make  any  efiort  for  his  personal  safety,  and  be- 
cause thereof  is  injured.'* 

The  authorities  agree  that  a  bicycle  is  a  vehicle,  subject  to 
the  rules  of  law  governing  other  vehicles  (State  v.  Collins, 
16  R.  I.  371,  12  Atl.  121;  Holland  v.  Bartch,  120  Ind.  46,  22 
N.  E.  83,  16  Am.  St.  Rep.  307;  Swift  v.  Topeka.  43  Kan, 
671,  23  Pac.  1075,  8  L.  R.  A.  772;  Thompson  v.  Dodge,  58 
Minn.  555,  60  N.  W.  545,  28  L.  R.  A.  608.  49  Am.  St.  Rep. 
533;  Elliott  on  Roads  and  Streets  [2d  Ed.]  8  852);  and  it  has 
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been  held  that  the  rider  of  a  bicycle  is    required    to  use  the 
same  degree  of  care  as  the  driver  of  a  team  of  horses  bitched 
to  a  wagon  (Peltier  v.  Bradley,  67  Conn.  42,    34  AtL  712,  J2 
L.  R.  A.  6!)i);  and  that  the  driver  of  a  vehicle  who  attempts 
to  pass  another  vehicle  on  a  public  road  does  so   at  his  peril 
(Avegno  v.  Hart,  25  La.  Ann.  235,  13  Am.  Rep«  133);  and  it 
was  ruled  by  the  New  York  Court  of  Appeals,  in   Adolpb  v. 
Central  Park,  North  &  East  River  Railroad  Co.,  76  N.  Y.  530, 
533>  that  ''one  person  may  choose  to  go  at  a  slow  pace  along: 
the  way,  and  has  a  right  so  to  go;  another  may  choose  to  go 
at  a  faster  pace,  and  has  a  right  so  to  go;  yet  each  must  exer- 
cise his  right  so  as  not  unnecessarily  to  abridge   the    use  by 
the  other  of  his  right.     The  one  choosing  to  go  fast  may  turn 
out  and  go  past  the  one  choosing  to  go  slow,  but   must  keep 
clear  of  him  in  doing  it;"  and  by  the  Supreme  Court  of  Ten- 
nessee in  Young  v.  Cowden,  98  Tenn.  577,  40  S.  W.  1088,  that 
it  is  the  duty  of  the  driver  of  a  vehicle  following   another  to 
give  warning  to  the  vehicle  in   front  before  attempting  to 
pass,  where  it  is  dangerous  to  pass,  and  then  not  to  attempt 
to  pass  unless  he  can  do  so  safely. 

We  think  the  contributory  negligence  of  the  plaintiff  in  this 
case  was  such  as  to  bar  a  recovery.  In  Beidler  v.  Branshaw, 
200  111.  425,  430,  65  N.  E.  1086,  1088,  we  said:  '^ Although  it 
is  true  that  the  question  of  contributory  negligence  is  ordi- 
narily a  question  for  the  jury,  yet  when  there  is  no  conflict  in 
the  evidence,  and  the  court  can  clearly  see  that  the  injury  was 
the  result  of  the  negligence  of  the  party  injured,  it  should  not 
hesitate  to  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant. In  Lovenguth  v.  City  of  Bloomington,  71  111.  238,  it  is 
said  (page  241):  'A  party  has  no  right  to  knowingly  expose 
himself  to  danger  and  then  recover  damages  for  an  injury 
which  he  might  have  avoided  by  the  use  of  reasonable  pre- 
caution.' In  Werk  v.  Illinois  Steel  Co.,  154  111.  427,  432,  40 
N.  E.  442,  444,  the  court  say:  'While  questions  of  negligence 
or  of  contributory  negligence  are  ordinarily  questions  of  fact, 
to  be  passed  upon  by  a  jury,  yet,  when  the  undisputed  evi- 
dence is  so  conclusive  that  the  court  would  be  compelled  to 
set  aside  a  verdict  in  opposition  to  it,  the  court  may  withdraw 
the  case  from  the  consideration  of  the  jury  and  direct  a  ver- 
dict.'" 

The  judgments  of  the  superior  and  appellate  courts  will  be 
reversed. 

Judgment  reversed. 

MAGRUDER,  J.  (dissenting).  I  cannot  concur  in  this 
decision.  The  car  was  traveling  west  upon  Fullerton  avenue, 
and  the  accident  occurred  when  the  car  reached  the  crossing  of 
Fullerton  avenue  by  Oakley  avenue;  the  latter  running  north 
and  south.  The  plaintiff,  who  was  injured,  was  riding  her 
bicycle  at  the  time  of  the  accident,  going  west  in  the  same 
direction  in  which  the  car  was  going.  At  the  time  the  acci- 
dent occurred,  she  was  on  the  north  side  of   the  car,  between 
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the  car  and  the  sidewalk,  upon  Fullerton  avenue,  which  was 
a  public  street.  There  are  circumstances  going  to  show  that 
the  conductor  was  guilty  of  gross  negligence,  which  resulted 
in  the  injury  to  the  appellee.  But,  if  he  was  not  guilty  of 
gross  negligence,  the  evidence  tends  to  show  that  he  was 
guilty  of  negligence,  and  that  appellee  was  in  the  exercise  of 
due  care  for  her  own  safety.  This  being  so,  the  judgment 
of  the  superior  court  of  Cook  county  in  her  favor,  awarding 
her  $1,000  damages,  and  the  judgment  of  the  Appellate  Court 
a£Brming  the  judgment  of  the  superior  court,  are  a  final 
determination  of  the  facts,  so  far  as  this  court  is  concerned. 
When  the  car,  going  west,  reached  Oakley  avenue,  the 
conductor,  who  was  upon  the  front  platform  of  the  car, 
jumped  ofi  the  car  into  the  street  at  a  distance  of  from  two  to 
five  feet  from  the  car.  There  is  as  much  evidence  tending  to 
show  that  the  distance  to  which  he  jumped  from  the  car  into 
the  street  was  four  or  five  feet,  as  that  it  was  a  less  number 
of  feet.  The  car  at  the  time  was  full  of  passengers.  His 
object  in  jumping  from  the  car  to  the  street  was  to  catch  the 
rear  platform  of  the  car,  as  it  should  come  up  to  him  while 
he  was  standing  in  the  street.  It  makes  no  difference 
whether,'  when  the  car  should  come  up  to  him,  he  was  going 
to  help  a  passenger  alight  or  not.  His  real  object  in  jump- 
ing into  the  street  was  to  jump  upon  the  car  at  the  rear,  when 
the  rear  should  come  up  to  where  he  was.  The  conductor 
himself  says  in  his  testimony:  ''Every  conductor  has  a 
different  way  of  working  his  car.  If  I  am  on  the  front  end  of 
the  car,  in  order  to  save  time,  I  will  always  jump  back,  and 
catch  the  back  as  it  comes  up.''  One  of  the  witnesses  says 
that  the  conductor  was  collecting  fares,  and  that  she  saw  him 
get  off  the  car  many  times,  ''because  there  were  many  pas- 
sengers." Is  it  correct  to  say  that  the  conductor  had  a  right 
to  be  upon  the  street  under  the  circumstances  here  stated  ? 
The  street  car  company  appropriates  to  its  use  the  middle  of 
the  street  between  the  rails  of  its  track,  and,  in  addition,  such 
portion  of  the  street  as  is  under  the  sides  of  its  cars,  where 
they  project  over  the  rails.  The  streets  belong  to  the  people. 
They  are  public  highways,  upon  which  every  citizen  has  a 
right  to  travel.  The  street  car  companies  have  no  right  to 
use  any  more  of  the  public  street  than  is  thus  occupied  by 
their  tracks  and  the'  projecting  sides  of  their  cars.  If  the 
doctrine  of  the  majority  opinion  is  to  prevail,  then  the  street 
car  companies  have  a  right  to  occupy,  in  addition  to  the  por- 
tion of  the  street  thus  named,  an  additional  portion  for  the 
transaction  of  their  business.  When  the  conductor  jumps 
from  the  platform  of  a  car  four  or  five  feet  into  the  street,  on 
the  side  of  the  car,  for  the  purpose  of  standing  there  and 
getting  on  the  car  when  the  rear  of  the  car  reaches  him,  then 
he  is  using  the  street  to  that  extent  for  the  business  of  the 
<:ompany.  He  has  no  right  to  do  that.  If  it  is  necessary  for 
him  to  go  from  the  front  to  the  rear  of  the  car,  he  should  go 
8  R  R  R— 51 
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upon  the  car,  either  through  the  car,  or  by  way  of  the  aisle 
in  the  middle  of  the  car,  or  on  the  footboard  on  the  side  oi 
the  car,  whether  he  goes  there  for  the  purpose  of  seeing  that 
a  passenger  alights  properly  or  not.  He  has  no  right  thus 
to  appropriate  a  part  of  the  public  street,  outside  of  that 
occupied  by  the  car  tracks  and  the  cars  themselves. 

But,  if  it  should  be  conceded  that  he  has  such  right,  it 
would  be  his  duty  so  to  dismount  from  the  car  as  not  to  in- 
jure persons  passing  along  the  public  street.  The  testimony 
tends  to  show  that  this  young  lady  was  ridins:  upon  her  bicycle 
about  half  way  between  the  side  of  the  car  and  the  sidewalk; 
that  is  to  say,  about  in  the  center  between  the  north  side  of 
the  car  and  the  north  side  of  the  street  running  west.  The 
evidence  tends  to  show  that  the  conductor  knew  that  she  was 
following  the  car,  or  riding  near  the  side  of  the  car,  as  she 
had  been  doing  for  some  time;  her  mother  and  aunt  being 
upon  the  car,  while  she  was  riding  upon  her  bicycle.  The 
testimony  shows  that  she  passed  the  car  several  times.  The 
motorman  saw  her  riding  upon  her  bicycle,  and  several  of 
the  passengers  testified  that  they  saw  her  riding  there.  When 
he  jumped  from  the'  car,  his  back  was  turned  toward  her 
while  she  was  riding  her  bicycle.  His  face  was  directed  to 
the  west.  In  addition  to  this,  the  testimony  shows  that  he 
was  engaged  in  conversation  with  the  motorman  just  before  he 
jumped  from  the  car.  His  conduct  in  thus  jumping  from  the 
car  into  the  public  street  to  a  distance  of  four  or  five  feet, 
knowing  that  the  appellee  was  riding  upon  her  bicycle,  and 
without  directing  his  look  in  the  direction  in  which  she  was 
riding,  shows  a  great  degree  of  negligence.  At  almost  the 
instant  at  which  he  thus  jumped  from  the  car,  she  ran  into 
him,  and  was  thrown  down,  and  suffered  the  injury  for  which 
this  suit  is  brought.  If  he  had  any  righf  thus  to  jump  from 
his  car  into  the  street,  it  was  his  duty  to  look  and  see  that  the 
public  street  was  not  occupieil  by  travelers,  and  that  he 
would  not  collide  with  any  of  such  passing  travelers;  but  the 
evidence  tends  to  show  that  he  took  no  pains,  nor  exercised 
any  care,  to  look  to  see  what  there  was  in  the  street,  or  what 
was  passing  along  the  street.  As  a  result,  the  collision  with 
the  bicycle  was  inevitable.  The  evidence  leaves  it  doubtful 
whether  the  car  had  actually  stopped  when  he  jumped  off  ot 
not.  He  himself  is  unable  to  say  in  his  testimony  whether 
the  car  had  actually  stopped,  or  not.  Thus  there  is  evi- 
dence tending  to  show  that  the  conductor,  the  servant  of  Ihe 
appellant  company,  was  guilty  of  negligence  in  causing  the 
injury.  The  evidence  also  tends  to  show  that  appellee  was 
in  the  exercise  of  due  care.  She  was  on  the  public  street 
She  had  a  right  to  ride  upon  the  street  on  her  bicycle.  She 
had  a  right  to  ride  in  the  space  between  the  moving  car  and 
the  north  side  of  the  street.  When  the  accident  occuned, 
she  was  in  the  exercise  of  her  rights.  She  could  not  know 
whether  the  car  was  going  to  stop  at  the  crossing  or  not    It 
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is  true  that  these  cars  stop  at  the  further  side  of  the  crossinsf 
to  let  passengers  on  and  off.  But  they  do  not  so  stop  unless 
some  passenger  is  going  to  alight  or  board  the  car.  The  con- 
ductor knows,  or  is  supposed  -to  know,  whether  any  one  is 
going  to  alight  or  board  the  car.  A  person  traveling  on  the 
street  upon  the  right  .side  of  the  car,  or  in  the  rear  of  the  car, 
is  not  bound  to  take  notice  that  the  car  will  actually  stop  at 
the  crossing,  even  though  such  person  knows  that  there  is  a 
rule  or  ordinance  requiring  the  car  to  stop  at  the  further  side 
of  the  crossing.  Therefore  it  cannot  be  said  that  it  was  the 
duty  of  the  plaintiff,  she  knowing  that  the  car  was  about  to 
stop,  to  wait  for  and  guard  against  striking  passengers,  who 
were  entering  or  leaving  the  car,  or  the  conductor,  who 
alighted  for  the  purpose  of  assisting  persons  to  leave  or  enter 
the  car.  Here  there  was  no  question  of  striking  a  passenger. 
The  person  with  whom  the  bicycle  collided  was  the  con- 
ductor of  the  car,  and  not  a  passenger.  It  is  the  conductor's 
duty  to  stop  the  car,  in  order  that  every  person  who  desires  to 
alight  or  board  the  car  may  do  so.  The  question  whether 
appellee  was  in  the  exercise  of  due  care  or  not  was,  under  all 
the  circumstances,  a  question  to  be  determined  by  the  jury; 
and  is  it  not  invading  the  province  of  the  jury  to  say  that  'Hhe 
evidence  showed  she  was  guilty  of  negligence  in  having 
placed  herself  in  the  position  in  which  she  found  herself  at 
the  time  of  the  collision"? 

The  instruction,  given  for  the  appellee,  which  is  criticised 
in  the  opinion  of  the  majority,  cannot  be  said  to  contain 
serious  error.  The  doctrine,  announced  in  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Co.  v.  Halsey,  133  111.  248,  23  N. 
£.  1028,  has  no  application  here,  as  there  was  no  evidence 
tending  to  show  that  appellee  walked  into  a  danger  which  the 
observance  of  due  care  would  have  enabled  her  to  avoid. 
Moreover,  the  appellant  asked,  and  the  court  gave,  several 
instructions,  which  were  the  same,  in  effect,  as  the  instruc- 
tion so  given  for  the  appellee.  By  the  ninth  instruction, 
given  for  the  appellant,  the  jury  were  told  that  they  must  find 
by  a  preponderance  of  the  evidence  'Hhat  the  plaintiff  was 
not  at  the  time  of  the  accident  guilty  of  any  failure  to  exer- 
cise ordinary  care  for  her  own  safety  proximately  contribut- 
ing to  her  own  injury.'*  By  instruction  10,  given  for  the 
appellant,  the  jury  were  instructed  as  follows:  **If  the  jury 
believe  from  the  evidence  that  the  plaintiff  failed  to  exercise 
ordinary  care  for  her  own  safety,  which  failure,  if  any,  prox- 
imately helped  in  any  way  to  bring  about  the  accident  which 
resulted  in  the  injuries  herein  complained  of  then  they  should 
return  a  verdict  of  not  guilty.*'  By  instruction  15,  given  for 
the  appellant,  the  jury  ^nere  told  that  'Mf,  after  such  consider- 
ation of  all  the  evidence,"  etc.,  "you  are  unable  to  say  that 
the  plaintiff  has  proved  by. a  preponderance  of  the  evidence- 
that  the  defendant  was  guilty  of  the  negligence  alleged  in  the 
plaintiff's  declaration,  and  that  the  plaintiff  was  exercising 
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ordinary  care  for  her  own  safety,  then  the  jury  should  find  the 
defendant  not  guilty.**  The  jury  were  also  told  by  the  filth 
instruction  given  for  the  appellee  that  if  they  believed,  from  all 
the  evidence,  ''that  the  injuries  complained  of  were  caased 
l)y  the  negligence  or  carelessness  of  the  servant  of  the  defend- 
ant, then  the  North  Chicago  Street  Railway  Company,  in  the 
course  of  his  employment  as  such  servant,  as  charged  in  the 
declaration,  and  without  any  fault  on  the  part  of  the  plaintiff, 
which  contributed  to  the  injury  complained  of,  then  the 
defendant  is  liable  in  this  action.''  In  view  of  these  instruc- 
tions, it  cannot  be  said  that  the  appellant  was  in  any  way 
injured  by  the  giving  of  the  instruction  which  is  said  to  be 
erroneous. 

A  careful  examination  of  the  testimony  will  show  that  it 
was  conflicting  as  to  the  distance  of  the  conductor  from  the 
car  when  the  collision  occurred,  as  to  the  distance  from  the 
car  the  appellee  was  riding  on  the  street,  as  to  the  fact 
whether  or  not  any  passenger  alighted  from  the  rear  of  the 
car,  as  to  whether  the  car  had  actually  stopped  when  the 
collision  occurred,  and  as  to  whether  the  conductor  jumped 
from  the  car  while  it  was  moving.  The  evidence  shows  that 
appellee's  arm  was  broken,  and  that  her  injuries  are  permanent 
and  serious.  She  was  studying  music  at  the  time  of  her  in- 
jury, and  the  proof  is  that  thereafter  she  was  unable  to  use 
her  arm  so  as  to  play  the  piano.  The  damages  awarded  her 
were  moderate. 


Holt  v.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  ^5, 1903.) 

[55  AtL  Rep.  1055.  ] 

Railroads  in  Streets—Ute  of  Streets—Duties  of  Trainmen  and  Drivera 
of  Vehicles.* 

Where  the  tracks  of  a  steam  railroad  company  are  laid  in  a  street, 
though  a  wagon  on  the  track  is  required  to  get  out  of  the  waj  of 
an  approaching  train,  the  railroad  company  is  required  to  give  fnU 
warning  of  its  approach,  and  is  bound  to  keep  the  train  under  such 
control  as  not  to  injure  a  traveler  in  a  wagon  going  in  the  same 
direction  with  the  train. 
Accident  on  Track — Queetion  for  Jury. 

Evidence  in  an  action  for  injuries  to  a  person  on  wagon  by  a  train 
on  the  track  of  a  steam  railroad  company  occupying  a  public  street 
reviewed,  and  held  that  the  question  of  plaintiff's  contributory  negli- 
gence and  defendant's  negligence  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  CouDty. 

Action  by  Thomas  E.  Holt  against  the  Pennsylvania  Rail- 
road Company.  From  an  order  refusing  to  take  off  a  non- 
suit, plaintiff  appeals.     Reversed. 

*Bee  preceding  case  and  foot-note. 
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Argued  before  MITCHELL,  FELL.  BROWN,  MESTRE- 
ZAT,  and  POTTER,  JJ. 

William  G.  Keir,  for  appellant. 

John  Hampton  Barnes  and  George  Tucker  Bispham,  for 
appellee. 

POTTER,  J.  It  appears  from  the  evidence  in  this  case 
that,  upon  a  portion  of  Richmond  street  in  Philadelphia,  two 
tracks  for  a  street  railway  and  one  track  for  a  steam  railroad 
are  laid.  The  street  railway  tracks  are  in  the  center,  and  the 
railroad  track  is  at  one  side.  All  the  tracks  are  so  laid  with 
respect  to  the  paving  as  not  to  impede  the  use  of  the  street  by 
vehicles  and  the  general  public.  The  railroad  track  is  used 
for  the  movement  of  freight  trains  only.  The  plainti£E  was 
familiar  with  the  locality,  having  driven  over  it  frequently. 
Upon  the  afternoon  of  January  9,  1901.  he  was  driving  a  horse 
and  wagon  loaded  with  iron,  going  north  upon  the  easterly 
track  of  the  trolley  road.  When  near  Huntingdon  street  a 
trolley  car  behind  him  rang  its  bell  for  him  to  clear  its  track. 
A  south-bound  trolley  car  was  approaching  him  upon  the 
•other  trolley  track,  and  several  wagons  were  in  the  space  be- 
tween the  trolley  tracks  and  the  west  side  of  the  street.  He 
therefore  turned  to  the  right,  and  over  upon  that  portion  of  the 
street  where  the  railroad  track  of  the  defendant  company  was 
laid.  He  continued  to  drive  along  the  street,  with  one  wheel 
of  his  wagon  between  the  rails  of  the  railroad  track,  until  the 
trolley  cars  behind  him  had  passed.  In  this  way  he  con- 
sumed about  four  minutes  of  time,  and  traveled  about  120 
leet.  He  was  beginning  to  turn  again  to  the  left,  in  order  to 
set  back  into  the  trolley  track,  as  the  way  was  then  open  for 
him  to  do,  when  his  wagon  was  struck  in  the  rear  by  a  loco- 
motive engine  of  the  defendant  company.  The  shock  was 
not  very  severe,  but  it  was  su£Bcient  to  drive  an  iron  shaft 
which  lay  in  the  wagon  with  considerable  force  against  the 
plaintiff's  back.  To  recover  for  resulting  injuries,  this  action 
was  brought. 

Upon  the  trial,  the  learned  judge  of  the  court  below  was  of 
the  opinion  that  the  plaintifi  was  guilty  of  contributory  neg- 
ligence in  driving  upon  the  part  of  the  street  where  the  rail- 
road track  was  laid,  and  in  continuing  there  until  his  wagon 
was  struck  in  the  rear  by  the  approaching  engine.  He  there- 
fore entered  judgment  of  compulsory  nonsuit,  and  his  subse- 
quent refusal  to  take  it  off  is  here  assigned  as  error.  This  is 
not  a  case  of  one  turning  into  the  track  in  front  of  an 
approaching  train,  and  being  immediately  struck.  If  it  were, 
the  court  below  would  unquestionably  have  been  right  in 
pronouncing  it  contributory  negligence.  The  plaintifi  was 
occupying  the  portion  of  the  street  included  between  the  rails 
for  several  moments  before  the  accident,  and  was  driving 
slowly  along,  and  was  in  the  act  of  turning  back  into  the 
trolley  track  when  his  wagon  was  struck  by  the  engine.     The 
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case  was  tried  in  the  court  below,  evidently^  upon  the  theory 
that  the  rights  of  the  defendant  to  the  use  of  the  railroad 
track  at  the  place  of  the  accident  were  precisely  the  same  as, 
and  no  less,  than  they  are  where  laid  upon  its  own  right  of 
way,  purchased  or  condemned  by  it,  and  appropriated  to  its 
exclusive  use.  If  the  place  in  question  was  the  exclusive 
roadway  of  the  company,  in  which  the  public  had  no  right  of 
passage,  then  the  defendant  would  not  be  liable  to  one  who 
drove  upon  it,  unless  the  injury  were  willfully  or  intentionally 
inflicted.  But  if  it  was  a  street  which  the  public  had  a  right 
to  use,  then,  even  if  it  were  occupied  in  part  by  the  track  of 
the  railroad,  no  one  driving  upon  it,  and  making  such  use  of 
the  street  as  it  is  ordinarily  and  manifestly  intended  for, 
could  be  considered  as  a  trespasser.  It  is  true  that  such  a 
one  might  be  guilty  of  contributory  negligence  in  the  manner 
in  which  he  made  use  of  the  street  and  drove  upon  the  track, 
but  he  could  not,  from  the  mere  fact  of  being  upon  the  track 
as  laid  in  the  street,  be  considered  a  trespasser,  and  held  to 
forfeit  his  right  to  exact  from  the  railroad  company  a 
reasonable  degree  of  care  in  the  running  of  its  trains. 

In  the  present  case  it  is  admitted  that  the  accident  occnrred 
upon  a  public  street,  and  nothing  appears  in  the  evidence  to 
show  that  the  defendant  company  had  anything  more  than  a 
right  to  lay  down  a  railroad  track  therein,  and  run  cars 
thereon.  The  track  was  not  raised  above  the  level  of  the 
street,  but  was  laid  in  the  same  manner  as  the  street  car 
tracks,  and  was  paved  in  with  Belgian  blocks.  All  this  indi- 
cated that  the  street  retained  its  character  as  a  public  high- 
way for  the  use  of  all  kinds  of  vehicles.  Under  these 
circumstances,  it  could  not  be  considered  negligence,  in  itself, 
for  a  citizen  to  drive  over  or  along  the  track. 

At  this  particular  point  the  street  was  occupied  with  two 
tracks  of  a  street  railway,  and  one  track  of  a  steam  railroad, 
and  it  is  not  apparent  that  the  rights  of  the  latter  to  the  use 
of  the  street  differed  in  any  degree  from  those  of  the  street 
railway.  In  fact,  the  argument  of  the  appellee  is  in  part 
directed  to  the  application  to  this  case  of  the  decisions  in 
street  railway  cases  upon  contributory  negligence.  And  if 
the  facts  justified  their  application  here,  such  authorities 
would  certainly  be  appropriate  and  controlling.  But  in  none 
of  the  cases  cited  do  we  find  sufficient  similarity  in  the  facts 
to  those  now  under  consideration  to  make  them  available  to 
sustain  the  action  of  the  court  below.  In  Winter  v.  Federal 
St.,  etc.,  Pass.  Ry.  Co.,  153  Pa.  26,  25  Atl.  1028,  19  L.  R.  A. 
232,  the  doctrine  was  carried  to  the  extreme,  but  there  the 
plaintiff  turned  his  wagon  squarely  across  the  track,  and  left 
it  there  while  he  was  unloading,  and  depended  upon  the 
defendant  company  to  avoid  a  collision  by  stopping  its  car  in 
time  while  approaching  upon  a  down  g^rade.  In  Gilmore  v. 
Federal  St.,  etc..  Pass.   Ry.  Co.,  153  Pa.  31,  25   Atl.  651,  34 
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Am.  St.  Rep.  682,  there  was  like  Rross  negligence  upon  the 
part  of  the  plaintiff.  The  cases  of  Gilmartin  v.  Lackawanna 
Valley  Transit  Co.,  186  Pa.  I93,  40  Atl.  322,  and  Penman  v. 
McKeesport,  etc.,  Ry.  Co.,  201  Pa.  247,  50  Atl.  973,  were 
those  in  which  the  plaintiffs  were  struck  while  walking  at 
night  longitudinally  on  the  tracks.  There  is  a  manifest 
difference  in  the  rule  which  should  properly  be  applied  to 
pedestrians  who  make  an  unfitting  use  of  the  streetway  in 
converting  it  into  a  footway,  and  that  which  is  appropriate  to 
drivers  of  teams,  who  have  a  right  to  use,^  with  due  care,  any 
portion  of  a  public  driveway.  Each  has  its  appropriate  pur- 
pose— the  street  for  the  use  of  the  horse  and  vehicle ;  the 
sidewalk,  for  the  pedestrian.  When  either  is  found  in  the 
place  set  apart  for  the  other,  it  is  manifestly  out  of  the  ordi- 
nary. In  the  present  case  the  plaintiff  was  making  a  proper 
and  legitimate  use  of  the  street.  The  conditions  under  which 
the  railroad  company  laid  and  used  its  tracks  at  that  point 
made  it  incumbent  upon  it  to  operate  its  trains  with  due  re- 
gard to  the  safety  of  other  people  who  were  also  rightfully 
using  the  street,  at  the  same  time. 

The  testimony  shows  that,  when  it  became  necessary  for 
the  plaintiff  to  turn  out  of  the  trolley  track  and  to  pass  over 
to  the  railroad  track,  he  did  not  drive  immediately  in  front  of 
the  approaching  train.  On  the  contrary,  he  drove  steadily 
along  the  street  for  a  distance  of  perhaps  140  feet;  occupy- 
ing, as  was  estimated,  about  four  minutes  of  time  before  his 
wagon  was  reached  and  struck  by  the  engine.  The  latter  in 
the  same  time  had  run  only  about  340  feet,  so  that  it  is  diffi- 
cult to  see  why  the  engine,  running  so  very  slowly,  might  not 
have  been  stopped  before  striking  the  wagon  of  the  plaintiff. 
However,  that  was  a  matter  of  defense,  which  might  have 
been  satisfactorily  explained  to  the  jury.  But  it  was  for 
them,  rather  than  for  the  court.  If  the  plaintiff  was  lawfully 
using  the  track  in  front  of  the  approaching  train,  while  it  was 
his  duty  to  give  way  to  it  and  not  obstruct  its  progress,  yet  he 
was  entitled  to  reasonable  warning  and  reasonable  time  to  get 
out  of  the  way.  The  employees  of  the  railroad  were  bound  to 
keep  the  train  under  proper  control,  sind  they  had  no  right  to 
run  into  plaintiff,  either  upon  the  track,  or  while  in  the  act  of 
leaving  it.  They  were  bound  to  use  every  reasonable  effort 
to  avoid  a  collision.  Whether  or  not  they  did  so,  was  a 
question  of  fact ;  and  this,  as  well  as  the  question  of  any  con- 
tributory negligence  upon  the  part  of  the  plaintiff,  should, 
under  proper  instructions,  have  been  left  to  the  juj-y.  It  was 
certainly  not  so  clear  as  to  justify  the  court  in  pronouncing 
upon  it  as  a  matter  of  law. 

The  assignments  of  error  are  sustained,  and  the  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded. 


^  « 
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{Supretne  Court  of  Michigan^  Sept,  i^t  1903,) 
[96  N.  W.  Rep.   437.] 

Street  Railways— Injuries  to  Stock— Contributory  Negligence— Prox- 
imate Cause.* 
Where  plaintiff's  cow  was  killed  by  a  street  railway  car,  plaintiff 
was  not  entitled  to  recover,  notwithstanding  his  negligenoe  in  per- 
mitting the  cow  to  be  at  large,  on  the  ground  that  the  cow  stood  on 
the  tracks  in  plain  sight  of  the  motorman  of  the  approaching  car 
while  it  was  going  150  feet  down  grade  at  great  speed,  which  was  not 
lessened  until  after  the  collision,  and  that  the  car  went  nearly  100 
feet  after  it  struck  the  cow  before  it  was  stopped,  in  the  absence  of 
evidence  to  show  whether  or  not  the  car  could  have  been  stopped 
within  the  150  feet  under  the  circumstances,  or  showing  how  moch 
it«  sjieed  could  have  been  checked  in  that  distance  by  the  appliances 
at  hand. 

Same — Stopping  Car— Distance— Presumptions— Common  Knowtedgs. 
In  an  action  for  injuries  to  a  cow  in  collision  with  a  street  car,  it 
could  not  be  assumed,  as  a  matter  of  common  knowledge,  that  the 
car  could  have  been  stopped,  or  its  speed  so  checked  as  to  prevent  tlie 
injury,  within  150  feet. 


Error  to  Circuit  Court,  Houghton  County;  Albert  T. 
otreeter,  Judge. 

Action  by  John  L.  Kotila  against  the  Houghton  County 
Street  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.     Reversed. 

Gray,  Haire  &  Rice,  for  appellant. 
W.  A.  Burritt,  for  appellee. 

CARPENTER,  J.  A  cow  belonging  to  the  plaintiff  was 
struck  by  a  car  operated  by  defendant,  and  killed.  Plaintifi 
recovered  a  judgment  of  fcs  in  the  court  below.  The  case 
was  tried  by  plaintiff  upon  the  theory  that  he  was  himself 
guilty  of  negligence  in  permitting  his  cow  to  be  at  large.  He 
was  permitted  to  recover  on  the  theory  that  the  negligence  of 
defendant's  motorman  was  such  that  he  was  entitled  to  a  ver- 
dict, notwithstanding  his  own  negligence.  Defendant  coo* 
tends  that  the  evidence  did  not  warrant  a  recovery  on  this 
theory.  Plaintiff's  testimony  tended  to  prove  that  his  cow 
stood  on  defendant's  track,  in  plain  sight  of  the  approaching 
car  in  charge  of  the  motorman,  while  the  car  was  going  15^ 
feet;  that  the  car  was  going  down  grade  with  great  speed; 
that  the  speed  was  not  lessened  until  after  the  collision;  and 
that  the  car  went  nearly  lOO  feet  after  it  struck  the  cow  be- 
fore it  was  stopped.  There  was  no  testimony  tending  to 
show  whether  or  not  the  car  could  have  been  stopped  in  this 
ISO  feet  under  the  circumstances,  or  tending  to  prove  how 
ftiuch  its  speed  could  have  been  checked  in  that  distance  by 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  Adams  v.  Caoidefli 
etc.,  Ry.  Co.  ante,  p.  790,  and  foot-note;  North  Chicago  St.  K. Co. P' 
Cossar,  ante,  p.  796;  Holt  v.  Pennsylvania  R.  Co.,  ante,  p.  804. 
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the  appliances  at  hand.  If  this  had  been  the*  case  of  a 
collision  between  the  defendant's  car  and  a  person  of  mature 
years  crossing  its  track,  there  would  be  no  opportunity  of 
applying  the  law  which  permits  plaintiff  to  recover,  notwith- 
standing his  own  contributory  negligence.  In  such  a  case, 
the  motorman,  as  this  court  has  held  (see  Lyons  v.  Bay  Cities 
Consolidated  Railway  Company,  115  Mich.  114,  73  N.  W.  139), 
would  be  warranted  in  acting  upon  the  assumption  that  the 
person  crossing  the  track  would  by  due  diligence  escape  in- 
jury. When,  however,  the  motorman  sees  upon  the  track  an 
animal  like  plaintiff's  cow,  he  cannot  act  upon  that  assump- 
tion. He  cannot  assume  that  the  animal  will  use  diligence 
lor  its  own  protection.  Nevertheless,  the  motorman  cannot 
be  held  bound  to  anticipate  danger  to  such  an  animal  until  it 
has  reached,  or  at  least  approached,  the  path  of  the  car. 
Therefore,  in  this  case,  to  warrant  the  jury  finding  a  verdict 
for  the  plaintiff  notwithstanding  his  contributory  negligence, 
we  think  the  evidence  should  have  warranted  the  inference 
that  the  motorman,  after  he  discovered,  or  by  the  exercise  of 
due  care  should  have  discovered,  the  cow  in  the  position  of 
danger,  could,  by  the  use  of  the  appliances  at  hand,  have 
either  stopped  the  car,  or  so  checked  its  speed  as  to  prevent 
the  injury  which  actually  occurred.  This  statement  of  the 
law.  as  applied  to  this  case,  is,  we  think,  warranted  by  the 
following  cases:  Richter  v.  Harper,  9^  Mich.,  at  page  225, 
S4  N.  W.  768;  Frost  v.  Railroad  Co.,  96  Mich.  470,  56  N.  W. 
19;  Montgomery  v.  Lansing  City  Elec.  Ry.  Co.,  10^  Mich. 
46,  61  N.  W.  543,  29  L.  R.  A.  287;  Fritz  v.  Detroit  Citizens* 
Street  Ry.  Co.,  105  Mich.  50,  62-  N.  W.  1007;  Lyons  v.  Bay 
Cities  Consolidated  Ry.  Co.,  115  Mich.  114,  73  N.  W.  139; 
Finnegan  v.  Michigan  Central  R.  R.  Co.  (Mich.)  86  N.  W. 
395;  Merritt  v.  Foote  (Mich.)  87  N.  W.  262.  Under  this  rule, 
no  verdict  could  be  rendered  for  the  plaintiff  unless  the  jury 
could,  without  testimony  to  aid  them,  assume  that  in  going 
this  150  feet  the  car  could  be  stopped,  or  its  speed  so  checked 
as  to  prevent  the  injury  which  occurred.  -Plaintiff's  counsel 
says  in  his  brief:  ''It  is  a  matter  of  common  knowledge  that 
an  electric  car  can  be  stopped  within  much  less  than  150 
feet."  We  cannot  agree  with  this  statement.  Counsel  asked 
too  much  when  he  asked  the  jury  to  assume,  without  any 
testimony  whatever,  that  this  car,  going  down  grade  at  a 
great  speed,  could,  by  the  use  of  ordinary  appliances,  be 
stopped  in  150  feet.  Clearly,  this  could  not  be  assumed. 
Neither  could  it  be  assumed  that  in  going  that  distance  the 
speed  of  the  car  could  be  so  checked  that  the  cow  would  not 
have  received  injuries  which,  so  far  as  damages  are  concerned, 
would  have  been  equivalent  to  its  destruction. 

The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  a  new  trial  granted.     The  other  Justices  concurred. 


810         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Birmingham  Ry.  &  Electric  Co.  v.  Jackson. 

{Supreme  Court  of  Alabama^  Feb.  /?,  1902.) 
[34  80.  Rep.  994.] 

Evidence— Conclusion  of  Witness. 

Plaintiff's  teatimouy,  in  an  action  against  a  street  car  company  for 
injuries  at  a  street  crossing,  that  he  had  to  get  on  the  electric  car 
track,  or  right  at  it,  in  order  to  cross  a  railroad  track  that  an  en- 
gine was  on,  is  objectionable  as  a  conclusion. 

Same—Statement  of  Concrete  Fact. 

The  testimony  of  witness  that  he  was  not  aware  the  car  was  mov- 
ing towards  him  before  it  struck  him  is  not  the  statement  of  a  cod- 
clnsion,  but  of  a  concrete  fact. 

Same --Irresponsive  Answer. 

The  answer,  **He  was  doing  all  he  could  to  stop,*'  is  not  respon- 
sive to  the  question,  **Did  you  see  him  do  anything  to  stop?"  and 
therefore  may  be  excluded,  though  no  objection  was  made  to  the  ques- 
tion. 

Accident  at  Crosslng-^Wanton  Conduct  of  Motorman — Liability.* 

Though  a  motorman  is  not  aware  of  the  peril  of  one  on  the  track 
in  time  to  avoid  injuring  him,  yet  the  company  is  liable  if  the  mo- 
torman was  guilty  of  wantonness  in  running  his  car  over  the  cross- 
ing at  the  time  and  under  the  circumstances. 

Harmless  Error. 

In  an  action  for  injuries,  admission  of  plaintiff's  conclusion  is 
harmless;  it  tending  merely  to  show  he  was  not  negligent,  and  the 
case  being  tried  on  the  theory,  and  the  jury  being  charged,  that  he 
was  negligent. 

Appeal  from  City  Court  of  Birmingham ;  Chas.  A.  Senn, 
Judge. 

Action  by  A.  B.  Jackson  ap:ainst  the  Birmingham  Railway 
&  Electric  Company  for  personal  injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

The  complaint  contained  three  counts.  In  the  first  count  it 
was  alleged  that  the  defendant  was  engaged  in  operating  a 
line  of  street  cars  on  Twentieth  street,  between  First  Avenue 
and  Avenue  A,  in  the  city  of  Birmingham,  which  street  was  a 
much-frequented  public  thoroughfare;  that  on  November  21, 
1898,  the  plaintiff  was  upon  said  street  at  or  near  where  the 
tracks  of  the  said  street  railwav  cross  certain  railroad  tracks, 
when  the  defendant,  ''through  its  servant  or  agent  in  charge 
or  control  of  said  car,  negligently  caused  or  allowed  said  car 
to  run  upon  or  over  plaintiff,  and,  as  a  proximate  consequence 
thereof,  plaintiff's  leg  was  broken,  his  back  was  injured,"  etc. 
In  the  second  count  the  negligence  alleged  was  that  on  said 
day  and  at  said  place,  as  specified  in  the  first  count,  '' defend- 
ant, through  it  servant  or  agent  in  charge  or  control  of  said 
car,  negligently  iailed  to  properly  and  sufficiently  notify 
plaintiff  of  the  approach  of  said  car  by  ringing  the  gong  or 
otherwise,  and,  as  a  proximate  consequence  of  said  negli- 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  preceding  case  and 
foot-note. 
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sence,  said  car  ran  upon  plaintiff  and  caused  the  injuries 
complained  of."  In  the  third  count  the  negligence  alleged 
was  that  the  'defendant,  through  its  servant  or  agent  in 
charge  or  control  of  said  car,  recklessly  and  wantonly  or  in- 
tentionally caused  the  injuries  and  damages  to  plaintiff  set 
out  in  the  first  count  in  the  manner  following,  viz. :  Said 
agent  recklessly  and  wantonly  or  intentionally  caused  or 
allowed  said  car  to  run  upon  plaintiff."  The  defendant 
pleaded  the  general  issue,  and  by  special  plea  set  up  the  con- 
tributory negligence  of  the  plaintiff,  and  upon  these  pleas 
issue  was  joined  In  the  trial  of  the  case  it  was  shown  that 
the  accident  to  the  plaintiff  occurred  on  Twentieth  street, 
between  First  avenue  and  Avenue  A,  in  the  city  of  Birming- 
ham; that  defendant's  street  car  tracks  at  this  place  crossed 
the  tracks  of  several  railroad  companies,  and  the  defendant's 
tracks  are  upon  the  same  grade  as  the  sidewalk;  that  just  be- 
fore the  accident  a  switch  engine  on  the  track  of  the  Alabama 
Great  Southern  Railroad  had  blocked  up  the  crossing ;  that, 
upon  the  said  engine  moving  back  from  across  the  street,  the 
flagman  who  was  stationed  there  gave  a  signal  to  the  street 
car  and  the  pedestrians  who  had  been  stopped  by  reason  of 
the  street  being  blocked  by  the  engine  to  come  on  across  the 
railroad  tracks;  that  said  engine  did  not  entirely  clear  the 
street,  but  was  only  from  three  to  six  feet  away  fronn  the  track 
of  the  defendant;  that  as  the  plaintiff  was  walking  around  the 
engine,  going  in  the  same  direction  in  which  defendant's  car 
was  going,  he  stepped  upon  the  track  of  the  defendant,  and 
was  run  over  by  one  of  the  cars  operated  thereon  by  the 
defendant  company.  The  evidence  for  the  plaintiff  tended 
to  show  that  said  car  was  running  from  four  to  six  miles  per 
hour,  that  the  gong  on  the  car  was  not  sounded,  that  the 
engine  was  only  three  to  four  feet  away  from  the  track  of  the 
defendant,  and  that  in  going  around  the  engine  it  was  nec- 
essary for  the  plaintiff  to  step  upon  the  track  of  the  defend- 
ant. The  evidence  for  the  defendant  tended  to  show  that  the 
engine  was  removed  from  defendant's  tracks  six  or  eight  feet; 
that  there  was  plenty  of  space  between  the  defendant's  tracks 
and  where  the  engine  was  standing  for  pedestrians  to  pass 
without  stepping  on  the  track  of  the  defendant;  that  the 
motorman  who  was  op>erating  the  car  which  ran  over  the 
plaintiff  was  ringing  the  gong  continuously  while  passing 
over  the  railroad  tracks,  and  that  as  the  plaintiff  started 
towards  the  track  of  the  defendant  the  motorman  on  said  car 
rang  the  gong  violently;  and  that  when  the  motorman  dis- 
covered that  plaintiff  was  going  to  step  upon  the  track  he  put 
on-  the  brakes  and  stopped  the  car  as  quickly  as  he  could,  the 
current  having  been  previously  turned  off.  It  was  shown  by 
the  evidence  that  the  place  where  the  accident  occurred  was 
in  constant  and  frequent  use  by  pedestrians  in  crossing  said 
street. 

During  the  examination  of  the  plaintiff  as  a  witness  in   his 
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own  behalf,  he  was  asked  the  following  question :  ''Tell  the 
jury  whether  or  not  you  had  to  get  on  the  electric  car  track, 
or  right  at  it,  in  order  to  cross  the  A.  G.  S.  track  that  that 
switch  engine  was  on?"  The  defendant  objected  to  the  ques- 
tion on  the  ground  that  it  called  for  a  conclusion  of  the  wit- 
ness. The  court  overruled  the  objection,  and  the  defendant 
excepted.  Witness  answered,  *  *  Yes,  sir. ' '  During-  the  further 
examination  of  the  plaintiff  he  was  asked  the  follo^ng  ques- 
tion: ''Had  you  become  aware  that  it  was  moving:  on  you  or 
moving  towards  you  before  it  struck  you.^*'  The  defendant 
objected  to  the  question  as  calling  for  a  conclusion  of  the 
witness,  and  a  question  that  should  be  left  to  the  jury.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 
Witness  answered  the  question,  ''No,  sir/'  During  the  ex- 
amination of  one  W.  E.  Ayers,  who  testified  that  he  was  fore- 
man in  charge  of  the  switch  engine,  and  that  he  saw  the  acci- 
dent, he  was  asked  the  following  question:  "Did you  see  the 
motorman  do  anything  to  stop?**  Witness  answered :  "Yes, 
sir;  he  was  doing  all  he  could  to  stop."  The  plaintiff  moved 
to  exclude  this  answer.  The  court  sustained  the  motion,  and 
the  defendant  duly  excepted. 

Among  the  charges  asked  by  the  defendant,  to  the  court's 
refusal  to  give  each  of  which   the  defendant  separately   ex- 
cepted, were  the  following:    "(2)  If  the  motorman  did  all  he 
could,  after  the  peril  of  the  plaintiff  became  manifest  to   the 
motorman,  to  prevent  injuring  the  plaintiff,  and  you   so   find 
from  the  evidence,  you  must  find  your  verdict  for  the  defend- 
ant.    (3)  If  the  motorman  did  all  a  prudent  and  careful  and 
skillful  motorman  could  have  done,  under  the  circumstances  of 
the  situation,  after   he   discovered  the  plaintiff's  peril,    and 
you  so  find  from  the  evidence,  your  verdict  must  be  for  the 
defendant.     (4)  If  you  believe  the  evidence,  you  cannot  find 
for  the  plaintiff  under  the  first  count  of  the  complaint.     (5)  If 
you  believe  the  evidence,  you  cannot  find  that  the  motorman, 
when  he  discovered  plaintiff's  peril,  or  was  charged  with  a 
knowledge  of  such   peril,  was  indifferent   as  to  the  conse- 
quences.    (6)  If  you  believe  the  evidence,  you  must  find  that 
the  motorman  was  not  guilty  of  reckless  and  wanton  miscon- 
duct.    (7)  If  you  believe  the  evidence,  you  mu^  find  that  the 
plaintiff  was  guilty  of  negligence  which   proximately  contrib- 
uted to   his  injury."     "(10)   If  you   believe    the  evidence, 
you   must  find   that  the   plaintiff  was  guilty  of    negligence 
which  proximately  contributed  to  his  injury,  and  your  verdict 
must  be  for  the  defendant.''  "(12)  If  you  believe  the  evi- 
dence, you  cannot  find  for  the  plaintiff  under  the  third  count  of 
the  complaint.     (13)  The   undisputed  evidence  shows  that 
after  the  plaintiff  last  looked  at  the  street  car,  and   before  he 
went  upon  the  street  car  track,  there  was  injected  into  the  sit- 
uation, then  manifest  to  him,  an  element  of  danger,  in  this: 
that  before  he  attempted  to  get  upon  the  street  car  track  the 
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Street  car  was  started  or  put  in  motion,  and  was  running 
towards  the  place  where  he  went  upon  the  track;  and  the  un- 
disputed evidence  shows  that  before  the  collision  the  plaintiff 
was  unaware  of  this  new  element  of  danger,  and  that  before 
going  upon  the  track  he  exercised  no  care  or  diligence  to  dis- 
cover this  new  element  of  danger;  and  I  charge  you  the 
plaintiff's  failure  to  exercise  such  care  and  diligence  was  neg- 
ligence which  proximately  contributed  to  the  injury  to  the 
plaintiff,  and  because  of  such  contributory  negligence  the 
plaintiff  cannot  recover  on  the  first  and  second  counts  of 
the  complaint.  (14)  You  cannot  find  that  the  motorman  was 
guilty  of  willful  or  intentional  wrong  unless  you  believe  from 
the  evidence  that  the  motorman  intended  to  injure  the  plain- 
tiff.*' **(i6)  The  court  charges  the  jury  it  was  the  duty  of  the 
plaintiff,  when  he  approached  the  street  car  track  for  the 
purpose  of  going  upon  it,  to  look  for  approaching  cars  upon 
such  track,  and  the  omission  of  this  duty  by  the  plaintiff 
while  he  was  proceeding  ten  or  fifteen  feet  towards  the  track, 
and  immediately  preceding  his  going  upon  the  track,  which 
the  undisputed  evidence  shows  is,  as  a  matter  of  law»  negli- 
gence on  the  part  of  the  plaintiff,  so  contributing  to  the  in- 
jury of  the  plaintiff  as  to  defeat  his  action  counting  on  the 
injury  as  having  been  produced  by  the  simple  negligence  of 
the  defendant  or  its  motorman,  and  you  cannot  find  for  plain- 
tiff on  either  the  first  or  second  counts  of  the  complaint. 

(17)  The  court  charges  the  jury  that  if  the  jury  believe  the 
evidence  the  jury  must  find  that  after  the  motorman  dis- 
covered the  plaintiff's  peril  he  was  guilty  of  no  negligence 
which  proximately    contributed    to    the   plaintiff's  injury. 

(18)  The  undisputed  evidence  shows  that  after  the  motorman 
discovered  the  plaintiff's  peril  he  did  all  he  could  to  avert  his 
injury.'  (19)  If  from  the  evidence  you  believe  that  the  last 
time  plaintiff  looked  for  approaching  cars  he  was  ten  or 
fifteen  feet  distant  from  the  track  upon  which  the  car  which 
struck  him  was  running;  that  without  looking  again  for  the 
approaching  cars  he  stepped  on  the  track  upon  which  the  car 
which  struck  him  was  running;  that  as  soon  as  he  stepped 
upon  said  track  the  motorman  immediately  applied  the  brake 
on  the  car,  and  did  all  that  he  could  do  to  stop  the  car — I 
charge  you  that  you  must  render  you  verdict  in  favor  of  the 
defendant."  **(23)  I  charge  you,  gentlemen  of  the  jury,  if 
you  believe  the  evidence,  you  must  find  that  the  plaintiff  was 
guilty  of  negligence  that  proximately  contributed  to  his  in- 
jury, and  you  must  find  for  the  defendant,  unless  you  believe 
from  the  evidence  that  when  the  peril  of  the  plaintiff  became 
manifest  to  the  motorman  he  consciously  failed  to  use  prevent- 
ive effort  to  save  the  plaintiff  from  harm,  when  by  the  exer- 
cise of  such  preventive  effort  he  could  have  saved  him  from 
harm."  There  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $2,000.     Defendant  appeals,   and 
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TfM;  UTStimony  of  the  plainiifi  that  he  had  not  becoice 
zw^ite  that  the  car  was  moring  on  or  towards  him  before  it 
nirnck  him  was  not  the  statement  of  a  oondosion,  bat  of  a 
c^^ncrete  fact.  It  was  not  subject  to  the  objection  made  to 
ft,  if  to  any. 

The  testimony  of  Ayers  that  the  motorman  was  ''doing  all 
he  O'iuld  to  stop*'  was  iilegaL  It  was  not  lesponsive  to  the 
question*  and  hence  plaintiff  had  thericrhttohave  it  excluded, 
thotjj^h  the  question  was  not  objected  to.  And  even  had  it 
been  responsive  to  the  question,  the  court  committed  no  error 
in  excluding:  it,  though  for  want  of  such  objection  the  plain- 
tiff would  not  have  been  entitled  to  have  the  answer  excluded. 

The  foregoing  are  the  only  rulings  on  evidence  assigned  as 
errors  and  discussed  in  the  brief  for  appellant.  There  were 
other  exceptions  to  rulings  upon  the  competency  of  testi- 
mony, but,  of  course,  we  have  not  considered  them. 

The  rulings  of  the  court  in  refusing  charges  2,  3,  4,  5,  6.  7. 
10,  12,  13,  14,  16,  17,  18.  19,  and  23  requested  by  defendant 
are  assigned  as  erroneous,  and  these  assignments  are  insisted 
upon  in  appellant's  brief.  On  the  issues  of  fact  presented  by 
the  pleadings,  and  upon  which  there  was  evidence  pro  and 
con,  we  are  of  opinion  that  the  trial  court  committed  no  error 
in  any  of  these  rulings.  Those  issues  were,  first,  whether  the 
motorman  was  guilty  of  negligence  in  respect  of  efforts  to 
avert  the  disaster  after  he  became  aware  of  the  peril  of  the 
plaintiff;  second,  whether  the  motorman  consciously  failed, 
after  he  became  aware  of  plaintiff's  peril,  to  use  all  means  in 
his  power  to  avoid  running  over  him;  and,  third,  whether  the 
motorman,  though  not  aware  of  plaintiff's  peril  in  time  to 
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have  avoided  injuring  him,  was  guilty  of  reckless  and  wanton 
or  willful  misconduct  in  running  his  car  onto  that  crossing  in 
the  manner  and  under  the  circumstances  some  of  the  evidence 
tends  to  show.  The  crossing  appears  to  be  just  such  a  one  as 
is  referred  to  in  Ga.  Pac.  Ry.  Co.  v.  Lee,  92  Ala.  262,  271,  9 
South.  230;  and  it  was  open  to  the  jury  to  find,  on  the  evi- 
dence, that  the  motorman  was  guilty  of  wantonness  in 
running  his  car  across  there  at  the  time  and  under  the  circum- 
stances at  and  under  which  he  attempted  to  run  it,  though  he 
may  not  have  been  at  any  fault  after  he  discovered  the  posi- 
tion of  plaintiff  and  realized  the  peril  of  it.  Further  than  is 
involved  in  what  we  have  said,  we  deem  it  unnecessary  to 
discuss  the  charges  referred  to. 
Reversed  and  remanded. 

On  Application  for  Rehearing. 
(July  10,  1903.) 
On  application  for  rehearing  the  court  has  reached  the  con- 
clusion that  the  error  committed  by  the  trial  court  in  allow- 
ing the  plaintiff  to  answer  the  question:  ''Tell  the  jury 
whether  or  not  you  had  to  get  on  the  electric  car  track,  or 
right  at  it,  in  order  to  cross  the  A.  G.  S.  track  that  that  switch 
engine  was  on?"  was  without  injury  to  the  defendant,  since 
that  evidence  merely  tended  to  show  that  the  plaintiff  was 
not  guilty  of  negligence,  and  the  case  was  tried  upon  the 
theory  that  he  was  guilty  of  negligence,  and  charges  were 
given  for  the  defendant  declaring  that  he  was  guilty  of  negli- 
gence. Upon  this  consideration,  the  judgment  of  reversal  is 
set  aside,  and  the  judgment  of  the  city  court  will  be  affirmed. 


Mock  v.  Los  Angeles  Traction  Co. 

{Supreme  Court  0/ California^  July  //,  1903, ) 

[73  Pac.  Rep.  455.] 
New  Trial. 

An  order  granting  a  new  trial  will  not  be  diatorbed,  being  general 
in  its  terms,  and  one  of  the  grounds  of  the  motion  being  insufficiency 
of  the  evidence,  and  the  testimony  beinf^  substantially  conflictinsf. 

Street  Railways — Appliances— Care  Due  Ped  strians.* 

Ordinary  prudence  requires  that  a  street  railway  company,  for  the 
safety  of  pedestrians,  exercise  fifreat  care  to  Iceep  its  appliances  for 
stopping  cars  in  good  condition. 

Commissioners*  Decision.  Department  2.  Appeal  from 
Superior  Court,  Los  Angeles  County;  Waldo  M.  York,  Judge. 

Action  by  George  B.  Mock  against  the' Los  Angeles  Trac- 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  preceding  case  and 
foot-note. 
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tion  Company.     From  an  order  granting  a   new   trial,  plain- 
tiff appeals.     Affirmed. 

John  M.  Miller,  Herbert  Cutler  Brown,  Frank  G.  Bryant, 
and  Miller  &  Brown,  for  appellant. 

E.  H.  Lamme,  E.  E.  Milliken,  and  R.  H.  F.  Variel,  for 
respondetit. 

GRAY,  C.  Action  to  recover  damages  for  the  death  of 
plaintiff's  son,  seven  years  of  age,  caused  by  his  being  run 
over  by  one  of  the  defendant's  electric  street  cars  in  the  city 
of  Los  Angeles.  Plaintiff  obtained  a  verdict  and  judgment* 
and  now  appeals  from  an  order  granting  the  defendant's, 
motion  for  a  new  trial. 

One  of  the  grounds  of  the  motion  was  insufficiency  of  the 
evidence  to  justify  the  verdict.  The  order  granting  the 
motion  was  general,  as  shown  by  the  transcript,  and  did  not 
specify  upon  what  ground  it  was  based.  The  testimony  was. 
substantially  conflicting,  both  as  to  the  negligence  of  the 
employees  of  the  company  and  as  to  the  contributory  negli- 
gence of  the  child.  In  this  condition  of  the  record,  it  was 
for  the  trial  judge  to  say  where  the'  preponderance  of  evi-* 
dence  lay.  The  rule  is  well  settled  that  the  order  granting  a 
new  trial,  being  general  in  its  terms,  will  not  be  disturbed  ^*if 
it  could  have  been  properly  granted  upon  any  of  the  grounds, 
assigned."  Tibbetts  Bros.  &  Sons  v.  Bower,  I2i  Cal.  7,  S3 
Pac.  359. 

In  support  of  the  order  appealed  from  respondent  further 
contends  the  court  erred  in  the  giving  of  instructions.  As  the 
order  must  be  upheld  on  the  ground  already  suggested,  it  is. 
perhaps  not  essential  that  this  latter  contention  should  be 
considered.  It  may  be  well,  however,  as  a  new  trial  is  to  be 
had,  here  to  say  that,  as  to  the  first  instruction,  the  objection 
to  it  can  be  easily  obviated  on  a  new  trial  by  adding  to  it  such 
words  as  will  imply  the  condition  of  the  motorman  having 
seen  the  boy  'Mn  a  position  of  danger"  in  time  to  avoid  injur- 
ing him. 

The  second  instruction  objected  to  reads  as  follows :  ''You 
are  instructed  that  defendant  was  under  no  obligation  to 
supply  the  safest  or  most  effective  brakes  that  could  be 
obtained,  or  to  use  the  utmost  care  in  keeping  the  brakes  on 
its  cars  in  repair,  but  was  bound  to  use  only  ordinary  care 
in  the  selection  of  its  brakes  and  in  maintaining  and  keeping 
the  same  in  repair;  but  ordinary  cate  in  such  a  case  requires 
the  care  usually  exercised  in  the  operation  of  electric  street  car 
lines,  and  it  is  the  duty  of  a  party,  in  operating  an  electric 
car,  to  use  the  best  appliances  in  common  use  and  the  best 
brakes  in  common  use,  and  to  exercise  great  care  in  keep- 
ing its  appliances  for  stopping  cars  in  good  condition."  We 
think  the  law  should  be,  and  is,  as  stated  in  this  instruction. 
Of  course,  a  street  car  cannot  be  operated  upon  the  public 
streets   of    a    great  city,     with  any    degree    of    safety  to- 
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pedestrians  and  others,  except  by  '*  keeping  its  appliances  for 
stopping  cars  in  good  condition."  Therefore  ordinary  pru- 
dence requires  that  ''great  care"  should  be  exercised  in  this 
direction. 

Upon  the    ground   first  stated,  we  advise  that  the  order 
appealed  from  be  affirmed. 

We  concur:    SMITH,  C;  HAYNES,  C. 


Southern  Ry.  Co.  v.  Crenshaw. 

{Supreme  Court  of  Alabama^  Jan.  22^  190J.) 
[34  80.  Rep.  913.] 

Railroads  in  Streets— Right  of  Public  to  Use  Whole  Street.* 

In  that  part  of  a  street  in  which  a  railroad  track  is  laid  subject  to 
the  reciprocal  duty  of  being  diligent  to  avoid  probable  danger,  the 
pablic  has  a  right  to  use  the  whole  of  the  street  or  highway,  and 
the  railroad  company  has  the  right  to  operate  its  trains. 

Accident  at  Highway  Crossing— Plaintiff  Not  a  Trespasser. 

Counts  in  a  complaint  which  alleged  that  plaintiff's  intestate  was 
Icilled  by  being  struck  by  a  train  at  a  crossing  formed  by  the  rail- 
road track  and  the  public  highway,  described  in  one  count  as  a  street 
in  an  incorporated  town  and  in  another  as  a  public  road  near  the 
town,  showed  that  the  intestate  was  not  at  the  time  a  trespasser  on 
defendant's  track. 

Same-^Pieading. 

A  complaint  in  an  action  for  killing  a  pedestrian  at  a  railroad 
crossing  need  not  negative  contributory  negligence. 

Same — Willfulness  and  Wantonness— Pleading. 

Counts  in  a  complaint  for  the  killing  of  plaintiff's  intestate  white 
at  defendant's  railway  crossing,  which  charged  defendant  with 
** willfully  and  wantonly  striking"  plaintiff's  intestate  at  a  highway 
crossing,  and  which  alleged  that  defendant's  employees  in  charge  of 
its  train  ^*did  recklessly  and  wantonly  propel  said  engine  and  cars 
against  plaintiff's  intestate,  who  was  in  the  act  of  crossing"  a 
highway  crossing,  and  killed  her,  sufficiently  averred  that  the  injury 
was  willfully  and  wantonly  inflicted. 

Same — Same — Speed  of  Train— Sufficiency  of  Complaint. 

Counts  in  a  complaint  for  the  death  of  plaintiff's  intestate  white 
crossing  defendant's  railway  track  at  a  highway  crossing,  which 
averred  that  the  intestate  was  struck  and  killed  by  a  locomotive,  and 
that  the  *4n jury  was  inflicted  *  *  *  through  the  willful,  reckless* 
and  wanton  acts"  of  defendant's  servants;  that,  though  the  servants 
knew  that  the  crossing  was  one  at  which  a  great  number  of  people 
were  continuously  passing,  they  approached  and  crossed  the  cross- 
ing at  a  speed  of  about  40  miles  an  hour,  without  ringing  the  bell  or 
blowing  the  whistle — were  not  demurrable. 

Appeal— Review. 

In  the  absence  of  a  bill  of  exceptions,  the  court's  action  on  mo- 
tions to  strike  out  a  pleading,  or  parts  thereof,  is  not  reviewable  on 
appeal. 

Negligence  in  Operation  of  Train — Wantonness — Pleading. 

Replications  to  special  pleas  to  counts  in  a  complaint  in  an  action 
against  a  railway  company  for  the  negligent  killing  of  a    pedestrian 

*As  to  the  mutual  rights  of  street  railway  companies  and  citizens, 
see  foot-note  appended  to   preceding  case. 

8  R  R  R— 52 
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at  a  highway  crossing,  which  alleged  that  defendant's  engineer  and 
fireman  saw  plaintiff's  intestate  after  her  peril,  bat  that  they  failed 
to  stop    the  train  or  check  its  speed,  charged  negligence  in  the   oper- 
ation of  the  train,  and  did  not  import  that  the  killing  was  wanton  or 
Intentional. 

Appeal  from  Circuit  Court,  Morgan  County.  H.  C.  Speake, 
Judge. 

Action  by  A.  J.  Crenshaw,  as  administrator  of  Caroline 
Turner,  deceased,  against  the  Southern  Railway  Company, 
to  recover  damages  for  the  death  of  the  deceased.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  complaint,  as  amended,  contained  seven  counts,  but 
the  sixth  count  was  subsequently  withdrawn.  The  averments 
of  negligence  in  the  remaining  counts  of  the  complaint,  as 
amended,  were  as  follows:  In  the  first  count,  after  averring 
the  operation  by  the  defendant  of  a  railroad  on  the  line  of 
road  in  and  through  the  incorporated  town  of  Courtland,  it 
was  averred  that  over  and  across  a  street  in  said  town  the 
agents  and  servants  of  the  defendant  ran  a  passenger  train 
^'at  a  high  rate  of  speed  without  first  having  given  warning 
of  the  approach  of  said  locomotive  and  train  of  cars  by  blow- 
ing: the  whistle  or  ringing  the  bell  thereof,  as  the  law  requires, 
and  that  while  crossing  said  street  in  said  manner  said  agents 
or  servants  negligently  and  carelessly  ran  said  locomotive 
upon  and  against  plaintiff's  intestate,"  inflicting  the  injuries 
from  the  results  of  which  she  died.  In  the  second  count  of 
the  complaint  it  was  averred  that  ''at  a  public  road  crossing 
near  the  eastern  boundary  of  the  town  of  Courtland"  the 
agents  or  servants  of  the  defendant  ran  the  passencrer  train 
along  its  road,  which  was  crossed  by  said  public  road,  and 
^'negligently  failed  to  blow  the  whistle  or  ring  the  bell  at 
least  one-fourth  of  a  mile  before  reaching  said  crossing,  and 
to  continue  blowing  the  whistle  or  ringing  the  bell  at  short 
intervals  until  it  had  reached  and  passed  said  crossing,  and 
by  reason  of  such  negligent  failure  of  defendant's  agents  and 
servants  to  so  blow  the  whistle  or  ring  the  bell  said  locomo- 
tive was  carelessly  run  upon  and  against  said  Caroline  Turner 
at  said  public  road  crossing,"  inflicting  the  injuries  from  the 
effects  of  which  plaintiff's  said  intestate  died.  In  the  third 
count  of  the  complaint  it  was  averred  that  the  plaintiff's  in- 
testate was  willfully  and  wantonly  killed  "within  a  suburb  of 
the  town  of  Courtland  where  a  street,  road,  or  way  much 
traveled  and  thronged  by  the  public  crossed  defendant's  track 
at  or  nearly  on  a  level  with  the  adjacent  territory,  and 
where  defendant's  employees  knew  that  travelers,  pedes- 
trians, and  the  public  generally  were  accustomed  to  pass  and 
repass  from  one  to  another  part  of  the  town,  suburbs,  and 
adjacent  territory,'*  and  it  was  averred  that  "the  defendant, 
by  its  agents  and  servants,  with  a  reckless  disregard  of  the 
probable  consequences  of  its  acts,  failed  to  blow  the  whistle 
or  ring  the  bell  within  one-fourth  of  a  mile  of  said   crossing, 
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and  to  continue  the  blowing  of  the  whistle  or  ringing  of  the 
bell  at  short  intervals  until  it  had  been  reached  and  passed, 
and  willfully  and  wantonly,  or  with  a  reckless  indifference  as 
to  probable  consequences,  rushed  and  drove  an  engine  with 
cars  attached  over  said  crossing  at  a  reckless  rate  of  speed  of 
35  or  40  miles  an  hour,  and  willfully  and  wantonly  struck  plain- 
tiff's intestate,  Caroline  Turner,  at  and  on  said  crossing," 
inflicting  the  wounds  from  the  effects  of  which  she  died.  In 
the  fourth  count  of  the  complaint  the  plaintiff  claimed  dam- 
ages ''for  the  willful  and  wanton  killing  of  plaintiff's  intes- 
tate, Caroline  Turner,  at  a  public  road  crossing  near  the 
eastern  corporate  limits  and  in  a  suburb  of  the  town  of  Court- 
land"  ;  and  it  was  averred  in  said  count  that  while  the  plain- 
tiff's intestate  was  attempting  to  cross  defendant's  railroad 
track  at  a  public,  road  crossing  just  outside  the  corporate 
limits  of  said  town  she  was  struck  by  a  locomotive,  receiving 
the  wounds  from  which  she  died,  and  that  ''said  injury  was 
inflicted  upon  said  Caroline  Turner  through  the  willful,  reck- 
less, and  wanton  acts  of  defendant's  agents  and  servants,  in 
this:  that  the  said  public  road  crossing  was  one  at  which 
great  numbers  of  people  were,  and  had  for  several  years  been, 
continuously  passing  on  foot,  horseback,  and  in  vehicles,  and 
was  at  a  populous  locality,  all  of  which  was  well  known  to 
defendant  and  to  its  agents  and  servants,  and  with  such 
knowledge  defendant's  agents  and  servants,  without  ringing 
the  bell  or  blowing  the  whistle,  approached  and  crossed  said 
crossing  at  a  highly  dangerous  rate  of  speed,  to  wit,  about 
forty  miles  per  hour,  and  with  a  reckless  disregard  of  the  peril 
of  said  Caroline  Turner,  and  of  such  of  the  community  in 
general  as  might  be  approaching  or  traversing  said  crossing, 
ran  said  locomotive  at  such  rate  of  speed  upon  and  against 
said  Caroline  Turner  while  crossing  said  railroad  track  at  said 
public  road  crossing,  inflicting  upon  her  wounds  from  which 
she  then  and  there  died."  In  the  fifth  count  of  the  complaint 
the  place  of  the  killing  was  alleged  as  in  the  fourth  count  of 
the  complaint,  and  it  was  then  alleged  that  while  the  plain- 
tiff's intestate  was  attempting  to  cross  defendant's  railroad 
track  at  a  public  road  crossing  just  outside  of  the  corporate 
limits  of  said  town  she  was  struck  by  a  locomotive,  receiving 
the  wounds  from  which  she  died,  and  that  said  injury  was  in- 
flicted upon  said  Caroline  Turner  "through  the  willful,  reck- 
less, and  wanton  acts  of  defendant's  agents  and  servants,  in 
this:  that  the  said  public  road  crossing  was  one  at  which 
great  numbers  of  people  were,  and  had  for  several  years  been, 
continually  passing  on  foot,  horseback,  and  in  vehicles,  and 
was  at  a  populous  locality,  all  of  whicti  was  well  known  to 
defendant  and  to  its  agents  and  servants,  and  with  such 
knowledge  defendant's  agents  and  servants,  without  ringing 
the  bell  or  blowing  the  whistle,  approached  and  crossed  said 
crossing  at  a  highly  and  dangerous  rate  of  speed,  to  wit, 
about  forty  miles  per  hour,  and  with  a  reckless  disregard  of 
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the  peril  of  said  Caroline  Turner,  and  of  such  community  in 
general  as  might  be  approaching  or  traversing  said  crossing, 
ran  said  locomotive  at  such  rate  of  speed  upon  and  against  said 
Caroline  Turner  while  crossing  said  railroad  track  at  said  pub- 
lic crossing,  inflicting  upon  her  wounds  from  which  she  then 
and  there  died.     And  defendant's  agents  and  servants  then 
and  there  knew,  and  were  presently  conscious  of  the  fact,  that 
it  was  probable  and  likely  that  some  person  or  persons  were 
exposed  to  peril  at  said  crossing,  and  were  conscious  of  the 
fact  that  they  were  omitting  to  take  usual  and  proper  precau- 
tions to  avoid  injuring  or  slaying  such   persons,  and  with  a 
full  consciousness  of  such  facts  as  aforesaid  ran  said  train 
against  plaintifi's  intestate,  so  that  she  died."     In  the  seventh 
count  of  the  complaint  it  was  averred  'Hhat  said   killing  was 
occasioned  by  a  passenger  train  under  control  of  certain  of 
defendant's  employees,  agents,  and  servants,  which  was  pro- 
pelled along  its  track  and  over  a  crossing  of  said  railroad  at  a 
high  and  dangerous  rate  of  speed,  at,  to  wit,  from   30  to  40 
miles  per  hour,  without  the  ringing  of  a  bell  or  the   blowing 
of  a  whistle;  that  said  crossing  was,  and  had  been  for,  to  wit, 
more  than  20  years,  largely  and  frequently  used  by  the  public 
generally  without  let  or  hindrance;  that  for  more  than  20 years 
it  had  been  maintained  as  a  crossing  for  the  public  generally; 
that  persons  were  accustomed  to  cross  the  railroad  track  there 
at  all  hours  of  the  day  on  foot,  horseback,  in  wagons,  and  in 
buggies;  that  said  crossing  was  just  outside  the  corporate 
limits  of  the  town  of  Courtland,  Alabama;  that  all  these 
facts  were  known  to  those  in  charge  of  the  train ;  that   those 
so  in  charge  of  the  train  knew  that  it  was  likely  or   probable 
that  some  one  was  then  on,  or  in  dangerous  proximity  to, 
said  track,  and  exposed  to  peril ;  that  said   employees,   so 
knowing  the  likelihood   of  peril  to  some  persons  thus  in 
jeopardy,  did  recklessly  and  wantonly  propel  said  engine  and 
cars  against  plaintiff's  intestate,  who  was  in  the  act  of  cross- 
ing at  said  crossing,  without  signal  or  warning  of  approach, 
in  the  open  daylight,   at  said  high  and  dangerous  rate  of 
speed,  and  did  then  and  there  by  such  means  bruise,  mangle, 
maim,  and  crush  the  said  Caroline  Turner  so  that  she  died." 
To  the  first  and  second  counts  of  the  complaint  the  defend- 
ant   separately     demurred    upon    the    following  grounds: 
(i)  That  it  was  not  shown  or  averred,  that  the  intestate  was 
rightfully  on  the  track  at  the  time  and   place  where  she  was 
alleged  to  have  been   killed.     (2)  It  is  not  shown  or  averred 
whether  the  plaintiff's  intestate  was  crossing  said  track  at  the 
time  she  was  struck,  or  was  standing  thereon   or  walking 
along  it.     (3)  That  it  appears  from  said  counts  that  the  plain- 
tiff's intestate  was  a  trespasser  on  the  defendant's  track  at  the 
time  she  was  killed.     To  the  third,  fourth,  and  fifth  counts 
of  the  complaint  the  defendant  separately  demurred  upon  the 
following  grounds:     (i)  It  is  not  shown  or  alleged  that  said 
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Caroline  Turner  was  willfully  or  wantonly  killed.  (2)  It  is  not 
shown  or  alleged  that  the  trainmen  in  charge  of  said  train 
knew  that  said  Caroline  Turner  was  on  said  track,  or  had 
knowledge  of  facts  which  would  charge  them  with  notice  that 
she  was  thereon.  (3)  Because  the  failure  to  blow  the  whistle, 
as  shown  by  the  averments  of  said  count,  was  not  negligence. 
(4)  Because  the  requirements  of  the  statute  to  blow  the 
whistle  or  ring  the  bell  one-fourth  of  a  mile  before  reaching 
a  public  road  crossing  does  not  apply  to  a  road  crossing  in  a 
city,  town,  or  village.  (5)  It  does  not  appear  therefrom  but 
that  the  plaintiff's  intestate  was  a  trespasser  upon  said  track. 
To  the  seventh  count  of  the  complaint  the  defendant  demurred 
upon  the  grounds  as  were  interposed  to  the  third,  fourth,  and 
fifth  counts,  and  also  upon  the  following  grounds:  (i)  The 
facts  alleged  in  said  count  did  not  show  wantonness  or  will- 
fulness on  the  part  of  defendant's  employees  in  the  infliction 
of  the  injuries  complained  of.  (2)  Said  count  is  repugnant 
and  inconsistent,  in  that  the  facts  alleged  therein  constitute 
simple  negligence  only,  but  are  alleged  to  be  reckless  and 
wanton.  (3)  -Said  count  fails  to  allege  that  the  employees  at 
the  time  were  acting  within  the  scope  of  their  employment. 
These  demurrers  to  each  of  the  counts  of  the  complaint  were 
overruled,  and  thereupon  the  defendant  pleaded  the  general 
issue,  and  filed  several  special  pleas  to  each  of  the  counts  of 
the  complaint,  setting  up  contributory  negligence  in  that  she 
failed  to  stop,  look,  and  listen  before  going  upon  the  track 
of  defendant  on  the  part  of  the  plaintiffs  intestate.  The 
•court  sustained  the  plaintiff's  motion  to  strike  said  special 
pleas  as  answers  to  the  counts  of  the  complaint  averring  will- 
ful and  wanton  injury.  To  the  special  pleas  as  to  the  first 
and  second  counts  of  the  complaint  the  plaintiff  filed  the  fol- 
lowing replications:  ''(i)  That  defendant's  engineer  saw 
plaintiff's  intestate  after  her  peril,  and  failed  to  use  all  the 
means  known  to  skillful  engineers  to  stop  or  check  the  speed 
of  said  train,  and,  if  said  means  had  been  used,  the  life  of 
plaintiff's  intestate  would  have  been  saved.  (2)  The  fireman 
saw  the  peril  of  plaintiff's  intestate  after  she  got  upon  the 
track,  yet  no  effort  was  made  to  stop  the  train  or  check  its 
speed,  and,  if  such  effort  had  been  made,  the  fatal  injuries 
would  not  have  been  sustained."  To  the  first  and  second 
replications  the  defendant  demurred  upon  the  following 
grounds:  (i)  Because  it  does  not  appear  therefrom  how  or  in 
what  way  plaintiff's  intestate  was  in  peril.  (2)  It  does  not 
show  that  such  failure  to  use  means  to  stop  the  train  occurred 
after  the  intestate's  peril  was  discovered.  (3)  Said  replica- 
tion is  a  departure  from  the  first  and  second  counts  of  the 
complaint.  Demurrers  to  these  replications  were  overruled. 
Issue  was  joined  upon  the  pleadings,  and  upon  the  hearing  of 
the  cause  there  were  verdict  and  judgment  for  the  plaintiff, 
assessing  his  damages  at  $1, 133.     The  defendant  appeals,  and 
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assigns  as  error  the  several  rulings  of  the  trial  court  upon  the 
pleadings. 

Humes,  Shefley  &  Speake,  for  appellant. 

E.  W.  Godbey  and  W.  W.  Callahan,  for  appellee. 

SHARPE,  J.  In  such  part  of  a  street  or  public  road  as 
may  comprise  the  bed  of  a  railroad  neither  the  railroad  com- 
pany nor  the  public  have  any  exclusive  right  of  occupation. 
Subject  to  the  duty  of  being  diligent  in  avoidance  of  probable 
danger — a  duty  which,  as  between  them,  is  reciprocal— the 
public  has  a  right  to  use  the  whole  of  the  highway  and  the 
railroad  company  has  the  privilege  of  operating  its  trains. 
Elliott  on  Streets  and  Roads,  §§  8io,  8ii;  Highland  Ave.  & 
Belt  R.  Co.  V.  Robbins,  124  Ala.  113,  27  South.  422.  By 
averments  of  the  first  count,  and  likewise  by  averments  of  the 
second  count,  of  this  complaint,  it  is  shown  that  plaintiff's 
intestate  received  her  injuries  and  death  through  being  knocked 
by  flefendant's  train  off  a  crossing  formed  by  the  railroad  and 
a  public  highway,  which  highway  is  in  the  first  count 
described  as  a  street  in  the  incorporated  town  .of  Courtland, 
and  in  the  second  count  is  alleged  to  have  been  a  public  road 
near  Courtland.  Thus  it  appears  from  each  of  those  counts 
that  the  intestate,  when  struck  by  the  train,  was  not  a  tres- 
passer on  defendant's  track.  H.  A.  &  B.  R.  Co.  v.  Robbins, 
supra.  It  was  not  necessary  for  the  complaint  to  negative  that 
she  was  at  fault  in  the  manner  in  which  she  conducted  herself 
while  on  the  track  in  the  highway,  since  such  fault,  if  it  ex- 
isted, was  defensive  matter. 

Count  3  of  the  complaint,  after  making  certain  allegations  as 
to  existing  conditions,  and  as  to  happenings  which  preceded 
the  injury,  charges  the  defendant  with  '^willfully  and  wantonly 
striking  plaintiff's  intestate,  Caroline  Turner,  at  and  on  said 
crossing,  inflicting  a  fatal  wound  upon  her,  from  which  she 
then  and  there  expired";  and  count  7  avers,  among  other 
things,  that  defendant's  employees,  who  were  elsewhere 
averred  to  have  been  in  charge  of  its  train,  ''did  recklessly 
and  wantonly  propel  said  engine  and  cars  against  plaintiff's 
intestate,  who  was  in  the  act  of  crossing,  *  *  *  and 
crush  the  said  Caroline  Turner  so  that  she  died."  The  aver- 
ments we  have  quoted  are  not  qualified  by  the  other  aver- 
ments, and  each  characterizes  the  count  in  which  it  appears  as 
sufficiently  charging  that  the  defendant  willfully  or  wantonly 
caused  the  intestate's  death.  See  M.  &  C.  R.  Co.  v.  Martin, 
117  Ala.  367,  23  South.  231. 

Counts  4  and  5  each  make  a  case  within  the  doctrine 
declared  in  Ga.  Pac.  Ry.  Co.  v.  Lee,  92  Ala.  271,  9  South. 
230,  and  expressly  reaffirmed  in  Hale>  v.  K.  C.  M.  &  B.  R- 
Co.,  113  Ala.  640,  21  South.  357,  which  is  that:  "To  run  a 
train  at  a  high  rate  of  speed  and  without  signals  of  approach 
at  a  point  where  the  trainmen  have  reason  to  believe  there 
are  persons  in  exposed  positions  on  the  track,  as  over  an  un- 
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guarded  crossing  in  a  populous  district  or  a  city,  or  where  the 
public  are  wont  to  pass  on  the  track  with  such  frequency  and 
in  such  numbers,  facts  known  to  those  in  charge  of  the  train^ 
as  that  they  will  be  held  to  a  knowledge  of  the  probable  con- 
sequences of  maintaining  great  speed,  without  warning,  so  as 
to  impute  to  them  reckless  indifference  in  respect  thereto, 
would  render  their  employer  liable  for  injuries  resulting  there- 
from, notwithstanding  there  was  negligence  on  the  part  of 
those  injured,  and  no  fault  on  the  part  of  the  servants  after 
seeing  the  danger.''  The  several  counts  of  the  complaint  are 
each  free  from  the  objection  taken  by  demurrer. 

There  being  no  bill  of  exceptions,  the  court's  action  upon 
motions  to  strike  out  pleadings  and  parts  of  pleadings  is  not 
reviewable. 

Replications  i  and  2  do  not  import  that  the  injury  was  in- 
flicted wantonly  or  intentionally  (A.  G.  S.  R.  Co.  v.  Bur- 
gess, ii6  Ala.  509,  22  South.  913;  Id.,  114  Ala.  587,  22 
South.  169;  L.  &  N.  R.  Co.  V.  Anchors,  114  Ala.  492,  22 
South.  279,  62  Am.  St.  Rep.  116);  nor  do  they  otherwise 
depart  from  tbe  causes  of  action  averred  in  counts  i  and  2  of 
the  complaint.  Read,  as  they  must  be,  in  connection  with 
the  pleadings,  to  which  they  were  sequential,  it  is  seen  that 
those  replications  aver,  in  effect,  that  there  was  negligence  in 
the  operation  of  the  train  after  those  who  were  running  it 
saw  the  intestate  was  in  peril  by  reason  of  its  movements, 
all  of  which  might  have  been  proved  under  the  averments  of 
the  last-mentioned  counts.  Central  of  Ga.  R.  Co.  v.  Foshee, 
125  Ala.  199,  27  South.  1006;  M.  &  C.  R.  Co.  v.  Martin,  131 
Ala.  269,  30  South.  827;  Id.,  117  Ala.  367,  23  South.  231. 
These  replications  were  unnecessary,  but  they  were  not  objec- 
tionable on  the  grounds  specified  in  the  demurrers,  and 
grounds  not  so  specified  cannot  be  considered. 

Affirmed.  

North  Pennsylvania  R,  Co.  et  aL  v.  Inland  Traction  Co. 

et  al, 

{Supreme  Court  of  Pennsylvania^  May  4,  igoj,) 
[55  Atl.  Rep.  774.] 

Street  Railways— Rights  of  Abutter^ Injunction. 

A  landowner  is  entitled  to  an  injunction  to  protect  his  own  land  to 
the  center  linA  of  the  road  from  the  burden  of  street  railroad  tracks, 
thougfh  his  neighbors  on  the  opposite  side  have  consented  to  the  use 
of  their  lands  by  such  company. 

Same— Right  to  Enjoin  Use  of  Street. 

A  street  railroad  company  obtained  the  consent  of  a  turnpike  com- 
pany and  of  the  township  authorities  to  use  the  turnpike  road  and  of 
the  abutting  owners  on  one  side  of  the  road :  heldf  that  an  owner  on 
the  other  side  of  the  road,  who  had  not  consented,  and  whose  prop- 
erty was  not  touched,  could  not  enjoin  the  construction  of  the  rail- 
road. 

Same — Same. 

Where  the  tracks  of  a  railroad  company  are  crossed  by  an  overhead 
bridge,  such  company  has  no  standing  to  enjoin   the   construction  of 
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a  street  railway,  where  the  street  railroad  company  offers  to  rebuild 
the  bridgfe  so  as  to  make  it  strong  enough  for  the  passage  of  its  cars, 
though  the  railway  company  owns  the  land  on  which  the  foundatioas 
of  the  bridge  rest,  and  originally  erected  the  bridge. 

Same — Same. 

A  railroad  company  cannot  enjoin  the  construction  of  a  street  rail- 
road on  a  public  road  which  crosses  its  track  and  on  which  lauds 
owned  by  it  abut,  under  the  provisions  of  Act  June  19,  1871  (P.  L. 
1360),  where  none  of  the  rights  or  franchises  of  the  railroad  company 
are  injured  or  invaded. 

Appeal  from  Court  of  Common  Pleas,  Montgomery  County. 

Bill  by  the  North  Pennsylvania  Railroad  Company  and 
another  against  the  Inland  Traction  Company  and  another. 
From  a  decree,  plaintiffs  appeal.     Affirmed. 

The  court  below  (Weand,  J.)  filed  the  following  opinion: 
''The  plaintiffs  by  this  bill  seek  to  restrain  the  defendants 
from  building  their  street  passenger  railway  in  front  of  plain- 
tiffs' lands,  which  abut  on  a  turnpike  road,  and  from  crossing 
an  overhead  highway  bridge  where  plaintiffs'  road  intersects 
said  highway. 

**  Findings  of  Fact. 

"(i)  The  North  Pennsylvania  Railroad  Company  is  a  duly 
chartered  corporation,  leased  to  and  operated  by  the  Philadel- 
phia and  Reading  Railway  Company. 

**(2)  The  North  Pennsylvania  Railroad  Company  is  the 
owner  in  fee  of  several  tracts  of  land  abutting  on  the  east 
side  of  Chestnut  Hill  and  Springhouse  Turnpike  Road  south 
of  the  point  where  the  railroad  crosses  said  turnpike,  and  is 
also  the  owner  of  land  where  the  railroad  crosses  said  turn- 
pike. 

''(3)  The  turnpike  was  built  and  in  operation  many  years 
before  the  construction  of  the  North   Pennsylvania  Railroad. 

''(4)  The  railroad,  as  it  crosses  the  turnpike,  runs  through 
a  deep  cut,  over  which  is  erected  a  bridge  built  by  the  rail- 
road company,  and  which  is  part  of  the  turnpike,  accommo- 
datine  its  travel. 

*'  (5)  The  Philadelphia  &  Lehigh  Valley  Traction  Company, 
into  which  the  Inland  Traction  Company  and  the  Lehigh 
Valley  Traction  Company  were  merged,  has  fixed  and 
determined  its  route,  beginning  at  Mountainville,  Lehigh 
county,  Pennsylvania,  to  the  dividing  line  between  the  county 
of  Montgomery  and  the  county  of  Philadelphia  at  Chestnut 
Hill  Park.     Part  of  its  route  is  on  the  said  turnpike. 

'^(6)  Said  defendant  company  has  obtained  consent  of  the 
townships  and  municipalities  through  which  it  has  located  its 
route,  and  also  the  consent  of  the  Chestnut  Hill  and  Spring- 
house  Turnpike  Company. 

**(7)  The  defendant  company  does  not  propose  to  lay,  con- 
struct, maintain,  or  operate  its  road  on  that  side  of  the 
turnpike  road  on  which  plaintiffs*  property  abuts,  except 
where  it  crosses  plaintiffs'  right  of  way. 
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'^(8)  The  owner  of  land  in  front  of  which  defendants'  road 
is  proposed  to  be  located  have  consented  thereto;  i.  e.,  the 
abutting  owners  on  the  opposite  side  of  the  highway  to  plain- 
tiffs' property  have  consented  to  the  construction  of  the  road 
as  proposed  by  defendants. 

''(9)  Part  of  defendants'  road  as  located  is  an  extension 
from  the  borough  of  Lansdale  to  the  terminus  of  the  road  at 
Chestnut  Hill,  a  distance  of  about  twelve  miles,  all  of  which 
extension  is  actually  constructed,  save  about  one  and  three- 
quarters  miles. 

''(10)  The  construction  of  the  road  as  proposed  opposite 
plaintiffs'  property  will  be  wholly  beyond  the  center  line  of 
the  turnpike,  and  on  no  part  of  plaintiffs'  land. 

''From  the  above  findings  of  fact  we  conclude  as  a  matter 
of  law: 

''(i)  The  defendants  are  lawfully  engaged  in  the  construc- 
tion of  their  road. 

^'(2)  That  plaintiffs  have  no  standing  to  object,  as  no  part 
of  their  property  is  taken  or  encroached  upon.  Their  owner- 
ship of  the  fee  extends  only  to  the  middle  of  the  turnpike, 
and  defendants  have  the  consent  of  the  owners  of  the  land  on 
the  opposite  side,  and  also  of  the  township  authorities  and  of 
the  turnpike  company,  which  gives  them  the  rights  claimed. 

''(3)  That  plaintiffs'  bill  must  be  dismissed,  with  costs. 

"The  only  standing  plaintiffs  have  to  contest  is  by  virtue  of 
their  ownership  of  land  along  the  proposed  route  of  defendants' 
company.  Their  rights,  however,  are  not  superior  to  those 
of  the  opposite  owners,  and  therefore,  when  a  passenger 
railway  is  proposed  to  be  built  so  as  not  to  touch  or  encroach 
upon  A.  's  land,  it  is  difficult  to  see  why  he  should  object  when 
his  opposite  neighbor  is  willing  to  have  it  upon  his  land. 
Apart  from  his  ownership,  plaintiffs  have  no  greater  rights  in 
the  road  than  the  rest  of  the  community,  and,  if  they  sustain 
no  peculiar  damage,  their  right  to  object  does  not  exist  In 
Penna.  R.  R.  Co.  v.  Montgomery  County  Pass.  Ry.  Co.,  167 
Pa.  62,  31  Atl.  468,  27  L.  R.  A.  766.  46  Am.  St  Rep.  659,  the 
court  said  (and  this  is  the  keynote  of  all  subsequent  rulings 
upon  subject) :  'It  is  not  easy  to  see  how  such  a  company 
can  protect  itself  in  the  use  of  country  roads,  except  by  con- 
tract with  every  owner  of  property  along  the  roads  they  wish 
to  occupy.'  We  adhere  to  that  ruling,  but  decide  that  plain- 
tiffs are  hot  owners  of  property  which  defendants  wish  to 
occupy. 

'^Electric  passenger  railways  in  the  country  have  become  a 
public  necessity.  They  have  increased  the  value  of  prop- 
erty, built  up  villages  and  towns,  afford  conveniences  other- 
wise not  obtainable,  and  are  a  benefit  especially  to  those 
whose  means  do  not  admit  of  other  methods  of  travel.  The 
law  should,  therefore,  be  liberally  construed  in  their  favor, 
without  infringing  upon  the  rights  of  others.  Where  cap- 
tious, technical,  or  other  objections  are  made  for  reasons  not 
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based  upon  equitable  or  strictly  legal  principles,  a  court 
should  not  restrain  what  appears  to  be  a  great  public  im- 
provement. What  injury  can  be  done  to  plaintiffs'  property 
which  is  owned  for  railroad  purposes  it  is  difficult  to  see,  but 
these  are  matters  to  be  decided  hereafter.  We  are  fortified  in 
our  conclusions  by  the  opinion  of  Judge  Yerkes  in  Phila.  & 
Trenton  R.  R.  Co.  v.  Phila.  &  Bristol  Pass.  Ry.  Co.,  6  Pa. 
Dist.  R.  487,  and  Minnich  v.  Lancaster,  Mechanicsburg  & 
New  Holland  Ry.  Co.,  24  Pa.  Co.  Ct.  R.  312. 

"The  bridge  over  the  railroad  is  part  of  the  public  high- 
way, no  matter  by  whom  erected  or  maintained,  and,  if  the 
defendants  can  occupy  the  turnpike,  they  can  also  occupy  the 
bridge  as  part  of  the  highway.  They  have  expressed  a  will- 
ingness to  reconstruct  and  strengthen  it,  and,  unless  they  do 
so  before  using  it,  application  can  be  made  for  an  injunction. 
The  question  may  also  arise  as  to  whether  the  bridge  should 
not  be  widened,  but  this  is  a  matter  to  be  determined  when 
the  plans  are  submitted  for  approval.  So  far  as  the  crossing 
of  plaintiffs'  right  of  way  is  concerned,  we  refer  to  Penna.  R. 
R.  Co.  v.  Greensburg,  etc.,  Street  Ry.  Co.,  176  Pa.  559,  35 
Atl.  122,  36  L.  R.  A.  839,  where  it  was  said,  'In  respect  to  a 
mere  crossing,  a  railroad  company  is  not  an  abutting  land- 
owner to  a  passenger  railway.'  " 

Argued  before  MITCHELL,  DEAN.  BROWN,  MESTRE- 
ZAT,  and  POTTER,  JJ. 

Charles  Heebner,  Montgomery  Evans,  and  James  Boyd, 
for  appellants. 
N.  H.  Larzelere  and  R.  E.  Wright,  for  appellees. 

BROWN,  J.  Part  of  the  route  of  the  Philadelphia  &  Lehigh 
Valley  Traction  Company,  the  real  appellee,  is  on  the  Chest- 
nut Hill  &  Springhouse  Turnpike  Road.  The  North  Penn- 
sylvania Railroad  Company  is  the  owner  in  fee  of  several 
pieces  of  land  abutting  on  the  east  side  of  the  said  turnpike 
road,  and  owns  the  land  where  its  railrokd  crosses  the  turn- 
pike, which  was  built  and  in  operation  long  before  the  con- 
struction of  the  railroad  crossing  it.  At  the  point  of  crossing 
the  railroad  runs  through  a  deep  cut,  over  which  there  is  a 
bridge,  erected  by  the  railroad  company  as  a  part  of  the 
turnpike  for  the  accommodation  of  travel.  This  bill  was  filed 
by  the  appellants,  as  owner  and  lessee,  respectively,  of  the 
land  at  the  bridge  crossing  and  of  the  lots  abutting  on  the 
turnpike,  to  enjoin  the  construction  of  the  electric  passenger 
railway  on  it.  The  traction  company  did  not  propose  to  con- 
struct its  road  on  the  east  side  of  the  turnpike,  on  which  the 
lots  of  the  North  Pennsylvania  Railroad  Company  abut,  but  on 
the  west  side,  beyond  the  middle  of  the  way,  and  had  ob- 
tained the  consent  of  the  owners  of  the  fee  on  that  side  to  do 
so.  Except  where  the  railroad  crosses  the  turnpike,  its  face 
extends  no  further  than  to  the  center  of  the  road.  Though  the 
appellees  are  styled  traction  companies,  the  court  below  re- 
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garded  them  as  street  railway  companies  in  determining  the 
questions  before  it,  and  on  this  appeal. the  appellants  so  treat 
them*  Their  charters  are  not  before  us,  but  it  is  conceded 
by  counsel  for  appellants  that  whatever  rights  and  franchises 
they  possess  were  conferred  by  the  general  street  railway  act 
of  May  14,  1889  (P.  L.  211).  It  may  be — as  can  fairly  be 
gathered  from  the  ninth  paragraph  of  the  answer  of  the 
defendants — that  the  rights  and  franchises  which  they  are 
exercising  were  originally  conferred  upon  a  street  railway 
company  or  companies,  and  passed  to  them  as  their  suc- 
cessors. Be  this  as  it  may,  we  must,  under  the  circumstances, 
regard  the  appellees  as  possessing  and  undertaking  to  exer- 
cise the  rights  and  franchises  of  a  street  railway  company. 
By  section  17  of  the  act  of  May  14,  1889  (P.  L.  217),  it  is  pro- 
vided that:  **  Any  passenger  railway  company  incorporated 
under  this  act  shall  have,  and  is  hereby  granted,  power  by  its 
officers  and  servants  to  ascertain  and  define  such  route  as  they 
may  deem  expedient,  over,  upon  and  along  any  turnpike  or 
turnpikes,  not  however  exceeding  sufficient  width  for  two 
tracks  to  be  laid  down  on,  over  and  along  such  turnpike  or 
turnpikes,  and  thereupon,  on,  over  and  along  such  turnpike 
or  turnpikes,  to  lay  down,  construct  and  establish  a  track 
or  tracks  for  its  use  in  the  transaction  of  its  business,  and 
thereupon  to  use  the  same  in  its  general  business:  provided, 
that  before  such  passenger  railway  company  shall  enter 
upon  and  use  any  such  turnpike  or  turnpikes  in  the 
laying  of  tracks  and  use  of  the  same,  it  shall  make  com- 
pensation to  the  owner  or  owners  thereof  for  such  occu- 
pation and  use  of  said  turnpike  or  turnpikes,  in  the  mode 
provided  in  section  fourteen  thereof . "  The  right  to  occupy 
the  turnpike  having  been  given  to  the  appellee,  the  com- 
pensation to  which  the  turnpike  company  was  entitled 
was  evidently  amicably  adjusted,  for  the  finding  of  the  learned 
court  was  that  the  turnpike  company  had  consented  to  the 
construction  of  the  passenger  railway  on  its  road.  But,  as  it 
is  settled  by  Pennsylvania  R.  R.  Co.  v.  Montgomery  Co.  Pass. 
Ry.  Co.,  167  Pa.  62,  31  Atl.  468,  27  L.  R.  A.  766,  46  Am.  St. 
Rep.  659,  and  Penna.  R.  R.  Co.  v.  Greensburg,  etc.,  Street 
Ry.  Co.,  176  Pa.  559,  35  Atl.  122,  36  L.  R.  A.  839,  that  the 
laying  of  railway  tracks  on  a  country  road  is  an  additional 
servitude  on  the  fee,  which  cannot  be  imposed  upon  it  against 
the  will  of  the  owner  of  the  land,  the  appellants  insist  that  the 
same  rule  should  protect  them  as  owners  of  land  abutting  on  a 
turnpike  which  is  occupied  by  a  street  railway  company  with 
its  tracks.  Assuming  this  to  be  true,  the  answer  is  that  the 
statute  gives  the  appellee  the  right  to  occupy  the  turnpike, 
and  in  occupying  it  the  property  of  the  appellants  has  not 
been  affected.  There  is  no  evidence  of  any  obstruction  to 
plaintiffs'  ingress  and  egress  to  and  from  their  property,  or  of 
the  slightest  interference  with  their  enjoyment  of  it.  No 
additional  servitude  has  been  imposed  upon  their  land,  which 
extends  only  to  the  middle  of  the  highway.     The  route  of  the 
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appellee  along  the  turnpike  is  over  the  lands  of  others,  who 
have  consented  to  its  location  there.  In  the  case  of  the  occu- 
pation of  a  township  road  maintained  by  supervisois  the  rule 
goes  no  further  than  that  while  an  injunction,  if  applied  for 
in  time,  will  issue  at  the  instance  of  an  abutting  owner  to 
protect  his  own  land  from  an  additional  burden  on  it,  it  is 
none  of  his  concern  that  his  neighbors  on  the  opposite  side 
of  the  road  consent  to  the  use  of  their  lands  by  a  passenger 
railway  company,  so  long  as,  from  such  use,  no  injury  re- 
sults to  him.  The  protection  by  injunction  to  which  each 
landowner  is  entitled  is  confined  to  his  own  property. 

Though  the  appellants  are  landowners  on  each  side  of  the 
turnpike  where  their  railway  crosses  it,  they  are  not  at  that 
point  abutting  landowners  having  a  right  to  complain  of  the 
appellee's  imposition  of  an  additional  servitude  upon  their 
land.  The  crossing  of  the  turnpike  by  their  tracks  made  the 
bridging  of  a  deep  cut  necessary,  and  the  bridge  became  a 
part  of  the  highway;  but  the  railroad  company  is  not,  at  that 
crossing,  ''an  abutting  landowner  to  the  passenger  railway, 
as  the  plaintiff  was  in  Penna.  R.  R.  Co.  v.  Montgomery  Co. 
Pass.  Ry.  Co.,  supra."  Penna.  R.  R.  Co.  v.  Greensburg, 
etc.,  Street  Ry.  Co.,  176  Pa.  559,  35  Atl.  122,  36 L.  R.  A.  839. 
In  view  of  the  expressed  readiness  and  willingness  of  the 
appellee  ''to  so  reconstruct  and  strengthen  the  said  bridge  as 
that  it  shall  be  amply  safe  for  the  transportation  and  carriage 
of  the  traffic  of  the  respondent  and  its  cars  over  and  across 
the  same,'*  the  only  objection  that  the  appellants  could  make 
to  the  use  of  the  turnpike  at  that  point  disappears. 

Under  his  findings  of  fact,  the  learned  judge  below  prop- 
erly concluded  that  the  defendants  were  "lawfully  engaged  in 
the  construction  of  their  road."  Even  if  they  were  not,  the 
act  of  June  19,  1871  (P.  L.  1360),  is  not  intended  for  such  a 
case  as  the  appellants  present,  and  cannot  be  invoked  by 
them,  for  none  of  their  rights  or  franchises  are  injured  or 
invaded.  The  decree  can  well  be  affirmed  upon  the  learned 
court's  second  conclusion  of  law:  "Plaintiffs  have  no  stand- 
ing to  object,  as  no  part  of  their  property  is  taken  or  en- 
croached upon.  Their  ownership  of  the  fee  extends  only  to 
the  middle  of  the  turnpike,  and  defendants  have  the  consent 
of  the  owners  of  the  land  on  the  opposite  side,  and  also  the 
township  authorities  and  of  the  turnpike  company,  which 
gives  them  the  rights  claimed." 

Appeal  dismissed,  and  decree  affirmed,  at  appellants'  costs. 


Chicago,  B.  &  Q.  R.  Co.  v.  Douglas  County  et  al. 

{Supreme  Court 0/ Nebraska,  June  ig,  igoi,) 

[9S  N.  W.  Rep.  339.] 

Section  Road — Opening — Payment  of  Damages. 

Before  a  section-line  road  can  be  opened  and  worked,  the  damag^et 
suffered  by  the  owners  whose  lands  are  taken  must  be  ascertained  and 
paid. 
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Commissioners'  Opinion.    Department  No.  3.     Appeal  from 
District  Court,  Douglas  County ;  Scott,  Judge. 
"Not  to  be  officially  reported.** 

Action  by  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  against  the  county  of  Douglas  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals.     Reversed. 

Greene,  Breckenridge  &  Kinsler,  for  appellant. 
H.  H.  Baldrige  and  G.  W.  Shields,  for  appellees. 

DUFFIE.  C.  On  the  2d  day  of  March,  1889,  a  petition 
signed  by  John  Weise  and  25  other  electors  was  filed  with  the 
county  clerk  of  Douglas  county,  asking  for  the  establishment 
of  a  road.  The  petition  commences  as  follows:  "To  the 
Board  of  County  Commissioners  of  Douglas  County, 
Nebraska:  We,  the  undersigned  electors,  residing  within  five 
miles  of  the  following  road  proposed  to  be  made,  ask  that  a 
public  road  be  made  as  follows:  Commencing  at  the  i  corner 
on  the  west  side  of  Sec.  12,  T.  14,  R.  12  E.,  and  running 
thence  north  one  mile,  more  or  less,  to  intersect  section-line 
road.  Sec.  i  and  2,  T.  14,  R.  12.**  On  the  4th  day  of 
March  following,  Charles  H.  Howes  was  appointed  a  special 
commissioner  to  view  and  examine  the  expediency  of  locating 
said  road  according  to  the  above  petition,  and  who,  accord- 
ing to  the  terms  of  the  order,  was  to  file  his  report  on  or  be- 
fore April  4,  1889.  Nothing  further  appears  to  have  been 
done  in  the  matter  until  the  25th  of  February,  1890,  when  the 
following  was  entered  in  the  road  record:  ''C.  H.  Howes, 
the  Commissioner*  appointed  to  view  and  examine  the  ex- 
pediency of  the  location  of  said  road,  has  reported  in  favor 
of  the  location  thereof . "  A  plat  and  the  field  notes  of  the 
survey  follow.  On  the  26th  of  March,  1890,  the  county  clerk 
gave  notice  through  the  Omaha  World-Herald  as  follows : 
''Notice  to  landowners.  Road  Number  58  D.  To  All  Whom 
It  may  Concern :  The  commissioners  appointed  to  view  a 
road,  commencing  at  i  coiner  between  Sec.  11  and  12,  T.  14  N., 
R.  12  £.,  in  Douglas  precinct,  Douglas  county,  Nebraska, 
running  thence  north  on  section  line  one  mile,  terminating  at 
i  corner  between  Sec.  i  and  2,  T.  14  N.,  R.  12  E.,  has  re- 
ported in  favor  of  the  location  thereof,  and  all  claims  for 
damages  must  be  filed  with  the  county  clerk  on  or  before  noon 
of  the  24th  day  of  May,  A.  D.  1890,  or  said  road  will  be  located 
without  reference  thereto.  P.  O'Malley,  County  Clerk. *' 
On  the  29th  of  November,  1890,  the  following,  under  head  of 
'' Resolutions,"  appears  on  the  Commissioners*  Record  I,  p. 
482:  ''By  Corrigan:  That  said  road,  known  as  'Road  58  D.' 
be  and  is  hereby  located  as  per  field  notes  and  description  on 
road  record  D,  as  per  publication  dated  March  20,  1890,  and 
no  damages  awarded  for  same.  Ayes:  Corrigan,  O'Keeffe, 
Turner.  Nays:  Berlin.  Adopted.'*  Road  Record  D,  p.  58, 
shows  the  following:  "Nov.  29,  1890.  The  above  road  came 
up  for  final  action  this  day,  and,  after  viewing  all  the  proceed- 


830        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Chicago,  etc.,  R.  Co.  v,  Donglas  Connty 

ings  heretofore  taken,  it  is  the  opinion  of  this  board  that  road 
known  as  'Road  Number  58'  be  located,  and  no  damages  paid 
on  account  of  same.  *  *  No  further  proceedings  appear  to  have 
been  had  by  said  commissioners  relating  to  said  road  until 
April  25,  1896,  when  the  following  appears  on  Commissioners* 
Record  O,  at  page  877:  "Resolved,  that  the  county  clerk 
be,  and  is  hereby,  instructed  to  advertise  for  bids  for  the 
grading  of  road  58  D,  to  a  6  per  cent,  grade,  So.  Mo.  Pac. 
Ry.,  according  to  plans  and  specifications  on  file  in  the  office 
of  the  county  surveyor.  Ayes:  Hoctor,  Kierstead,  Stenberg, 
Williams,  Mr.  Chairman.''  On  the  13th of  June,  1896,  aeon- 
tract  for  the  grading  of  said  road  was  let  to  J.  Ettinger.  As 
appears  from  the  Commissioners'  Record,  p.  53,  the  road  in 
question  crosses  the  track  of  the  appellant,  and  on  the  4th  day 
of  July,  it  filed  its  petition  asking  that  the  defendants,  county 
of  Douglas  and  the  board  of  county  commissioners,  be 
enjoined  from  further  prosecuting  the  work  upon  said  road, 
or  from  interfering  with  that  portion  of  the  road  within  the 
limits  of-  the  right  of  way  of  appellant.  An  amended  petition 
was  filed  on  the  27th  of  August.  A  restraining  order  was 
issued.  The  appellee  filed  an  answer  on  the  9th  of  July,  1896, 
and  refiled  the  same  May  21,  1897.  The  trial  was  had  on  the 
20th  of  May,  1897,  and  judgment  entered  May  27,  1897,  and 
the  plaintiff's  petition  was  dismissed.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  the  plaintiff  has  taken  an 
appeal  to  this  court. 

In  the  judgment  dismissing  the  plaintiff's  bill,  the  following 
finding  was  made  by  the  court:  ''That  the  said  road,  from 
the  opening  and  working  of  which  the  defendants  sought  to  be 
enjoined  herein,  was  and  is  a  section-line  road.  But  it 
appears  by  the  recitals  in  the  records  of  the  proceeding  by 
the  board  of  county  commissioners,  in  evidence,  that  the 
county  board  determined  that  the  public  good  required  the 
road  in  question  should  be  opened;  that  notice  of  the  loca- 
tion and  establishment  of  said  road  was  duly  published  and 
declared,  and  that  due  notice  was  given  this  plaintiff  and  all 
other  claimants  to  present  their  claims  for  damages  caused 
by  the  establishment  of  said  road  pursuant  to  the  law  in  force 
at  the  time  when  the  location  and  establishment  of  said  road 
was  declared  by  the  board  of  county  commissioners  of 
Douglas  county;  that  no  claim  for  damages  and  no  protest  or 
remonstrance  of  any  kind  was  filed  by  this  plaintiff  or  any  one 
else,  within  the  time  prescribed  and  limited  by  said  notice, 
against  the  establishment  of  said  road;  that  the  subsequent 
action  of  these  defendants  in  the  grading  and  opening  to  pub- 
lic use  the  said  section  line  road  recognize,  refer  to,  and  are 
based  upon  said  declaration  and  notice  of  the  establishment 
of  said  road,  and  the  notice  then  duly  given  to  this  plaintiff 
and  all  claimants  to  file  their  claim  for  damages." 

The  road  in  question  is  a  section-line  road,  and  could  have 
been  opened  and  worked  without  any  preliminary  steps,  ex- 
cept the  assessment  of  damages  in  favor  of  the  owners  whose 
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lands  were  taken  or  damaged  thereby,  and  the  perpetuation 
of  such  government  corners  as  would  be  obliterated  by  its 
working  and  use.  The  board  of  county  commissioners  and 
the  district  court  proceeded  upon  the  theory  that  the  owners 
whose  lands  were  taken  for  the  road  should  file  their  claims 
for  damages  for  allowance  by  the  board  of  commissioners,  and 
that,  failing  to  do  so,  the  road  might  be  opened  and  worked 
without  reference  thereto.  In  this  they  were  mistaken. 
The  precise  point  was  before  this  court  in  Livingston  v. 
Johnson  County,  42  Neb.  277,  60  N.  W.  555,  and  it  was  held 
that  ''the  just  compensation  required  to  be  made  for  taking 
private  property  for  public  use  by  section  21  of  article  i  of  the 
Constitution  must,  before  such  taking,  be  ascertained,  and 
payment  made  accordingly,  whether  the  appropriation  of 
such  property  is  by  a  municipal  or  other  corporation."  That 
case  is  decisive  of  the  questions  presented,  and,  following  it, 
we  recommend  that  the  judgment  of  the  district  court  be  re- 
versed, and  the  injunction  prayed   by  the  plaintiff  allowed. 

ALBERT  and  AMES,  CC,  concur. 

Reversed,  and  the  injunction  prayed  by  the  plaintiff  allowed. 


Dennis  v.  Mobile  &  M.  Ry.  Cd.  et  aL    Mobile  &  M.  Ry.  Co. 

et  al,  V.  Dennis. 

{Supreme  Court  of  Alabama^  June  30^  igoj,) 
[35  So.  Rep.  30.] 

« 

Depot  across  Street— Injuries  to  Property— Remedies. 

An  obstruction  of  a  street  by  the  erection  of  a  freifi^ht  depot  across 
it,  dimtnishing*  the  value  of  a  boarding-  house  thereon,  by  interfer- 
ing with  trav^,  does  not  work  an  irreparable  injury  to  such  house, 
but,  being*  permanent,  and  there  being  no  question  of  insolvency,  a 
single  action  at  law  for  damages  furnishes  full  remedy,  so  that  re- 
sort may  not  be  had  to  equity  by  the  house  owner  for  abatement  of 
a  nuisance. 
Same— Same— Eminent  Domain— Damages— Injunction. 

The  building  of  a  depot  across  a  street  400  feet  from  a  dwelling, 
requiring  persons  going  between  the  dwelling  and  a  point  beyond 
the  depot  to  go  around  it  by  other  streets,  is  not  such  a  taking  of, 
or  proximate  injury  to,  the  dwelling  as  entitles  its  owner  to  com- 
pensation or  injunctive  process  under  the  constitutional  provisions 
relating  to  eminent  domain. 

Plea  to  Bill  without  Equity. 

The  sufficiency  of  a  plea  to  a  bill  which  is  without  equity  is  not 
determinable. 

Appeals  from  Montgomery  City  Court,  Montgomery 
County;  A.  D.  Sayre,  Judge. 

Suit  by  J.  M.  Dennis  against  the  Mobile  &  Montgomery 
Railway  Company  and  another.  From  the  decree  both  par- 
ties appeal.     Reversed  in  part. 

The  defendants  filed  three  pleas.  By  the  first  two  of  these 
pleas  the  respondents  set  up  that  complainant  was  estopped 
from  maintaining  the  present  suit»  and  in  the  third  plea  the 
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respondents  set  up  that  the  construction  of  a  freight  depot 
across  Lee  street  ivas  under  rights  granted  by  ordinance 
passed  by  the  city  of  Montgomery,  and  that  said  ordinance 
was  likewise  ratified  and  confirmed  by  an  act  of  the  Legisla- 
ture, and  that,  therefore,  such  structure  was  legal,  and  that 
neither  the  complainant  nor  the  court  had  power  to  abate 
the  same.  To  each  of  these  pleas  the  plaintiff  filed  separate 
exceptions.  The  respondents  demurred  to  the  bill  upon  sev- 
eral grounds,  among  which  were  the  following:  ''(i)  The  bill 
fails  to  show  when  complainant  became  the  owner  of  the 
property  on  Lee  street,  nor  of  facts  set  forth  in  the  bill  show- 
ing how  or  in  what  manner  the  erection  of  said  freight  depot 
injured  or  damaged,  or  will  injure  or  damage,  the  property  of 
complainant,  or  his  rights  in  the  premises.  (2)  The  bill 
joins  with  complainant  any  other  citizen  having  the  same 
right  as  complainant,  and  it  makes  no  case  which  entitles  any 
other  person  than  complainant  to  join  in  his  said  bill. 
(3)  Complainant  dpes  not  show  by  his  bill  that  he  suffers  any 
injury  other  than  that  common  to  the  public  and  other  per- 
sons owning  property  on  Lee  street.  (4)  Complainant  does 
not  show  by  his  bill  any  special  injury  to  himself  apart  from 
that  common  to  the  public  generally.  (5)  That  complainant 
does  not  show  in  and  by  his  bill  that  any  of  the  peculiar  rights 
pertaining  to  him  as  an  abutting  proprietor  on  the  street  have 
been  in  any  way  injured  or  impaired,  nor  does  complainant 
show  that  his  easement  of  access,  air,  and  light  in  Lee  street 
has  been  substantially  impaired  or  injured,  or  that  any  sub- 
stantial or  practical  injury  has  been  done  him  in  these  re- 
spects by  the  erection  of  the  freight  depot,  and  the  use  of  a 
part  of  Lee  street,  complained  of  in  the  bill.  (6)  The  bill 
shows  that  the  elements  of  the  alleged  injury  and  damage  to 
complainant  are  remote  and  speculative,  and  furnish  no 
ground  of  complaint.  (7)  The  bill  shows  that  the  elements  of 
the  alleged  injury  and  damage  to  complainant  are  remote  and 
speculative,  and  furnish  no  ground  of  complaint,  and  do  not 
furnish  grounds  for  granting  the  relief  prayed  by  complain- 
ant, or  any  other  relief  that  can  be  afforded  him  under  the 
prayer  for  general  relief.  (8)  Because  upon  the  facts  stated 
by  the  bill  it  does  not  appear  that  any  property  of  complain- 
ant's has  been  taken,  damaged,  destroyed,  or  injured  by  the 
erection  of  said  freight  depot,  or  the  use  of  said  part  of  Lee 
street,  as  complained  of  in  the  bill."  On  the  submission  of 
the  case  upon  the  demurrers  to  the  bill  and  exceptions  to  the 
pleas  the  chancellor  rendered  a  decree  overruling  the 
demurrers  and  sustaining  the  exceptions  to  the  first  and 
second  pleas  and  overruling  the  exception  to  the  third  plea. 
From  this  decree  there  were  cross-appeals. 

O.  C.  Maner  and  A.  L.  Tyson,  for  Dennis. 

J.  M.  Falkner  and  Chas.  P.  Jones,  for  railway  company. 

SHARPE,  J.     In  April,  1896,  the  city  council  of  Mont- 
gomery adopted  an  ordinance  embodying  an  agreement  with 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        833 

Dennis  v.  Mobile  &  M.  Ry.  Co 

the  defendants  wherein  it  was  stipulated,  among  other  things, 
that  the  defendant  the  Mobile  &  Montgomery  Railroad  Com- 
pany should  erect  a  freight  station  building  not  less  than  535 
feet  long  and  two  stories  high  on  a  strip  of  land  which  ex- 
tended across  what  had  to  that  time  been  a  part  of  Lee 
street  at  or  near  the  north  end  of  that  street,  and  also  to 
erect  on  the  north  ride  of  the  freight  building,  and  parallel 
therewith,  a  passenger  depot  building  309  feet  in  length,  and 
to  maintain  a  private  street  not  less  than  35  feet  wide  along 
the  south  side  of  the  freight  building,  so  as  to  intersect  an 
alley  at  that  building's  east  end,  and  a  street  at  its  west  end, 
and  also  to  maintain  a  private  street  extending  past  and  be- 
tween the  two  buildings;  and  it  was  further  stipulated  that  in 
consideration  of  those  and  other  specified  undertakings  Lee 
street  should  terminate  where  it  intersects  the  property  of  the 
Mobile  &  Montgomery  Railroad  Company,  and  that  the  por- 
tion of  it  extending  northward  beyond  that  point  of  inter- 
section including  the  site  of  the  proposed  freight  building 
should  be  discontinued  and  abolished  as  a  street.  The  fore- 
going and  some  other  statements  to  be  herein  made  are  con- 
densed from  the  amended  bill,  including  exhibits  thereto, 
which  comprise  the  ordinance  referred  to  and  maps  of  the 
locality.  Words  we  use  to  indicate  directions  are  to  be  un- 
derstood as  only  approximately  correct. 

The  bill  alleges,  in  substance,  that  one  or  the  other  of 
defendants  has  caused  to  be  erected  a  magnificent  and  impos- 
ing structure  along  Water  street  immediately  at  the  head  of 
Lee  street  along  the  Alabama  river,  known  as  the ''Union 
Depot,  *' and  that  one  or  the  other  of  the  defendants  has 
caused  to  be  built  a  two-story  freight  warehouse  across  Lee 
street,  and  that  these  buildings  are  controlled  and  operated  by 
the  defendant  the  Louisville  &  Nashville  Railroad  Company. 
The  map  shows  this  Union  Depot  building  occupied  the  site 
designated  for  the  passenger  depot  in  the  ordinances  men- 
tioned, and  that  the  freight  warehouse  is  where,  according  to 
the  ordinances,  the  freight  building  was  to  be.  The  bill 
further  alleges,  in  substance,  that  the  city  council  had  no 
power  to  abolish  Lee  street,  or  to  authorize  the  maintenance 
of  the  freight  building  or  the  standing  of  cars  in  that  part  of 
the  street,  and  that  the  freight  building  prevents  Lee  street 
from  being  used  as  a  means  of  connection  and  travel  from 
any  part  of  the  city  to  the  Union  Depot,  and  that  complain- 
ant owns  a  lot  which  fronts  on  the  west  side  of  Lee  street. 
We  quote  from  the  bill  that  this  lot  is  ''situated  about  600  feet 
from  said  Union  Depot,  and  is  located  in  such  manner  as  to 
make  it  very  valuable  for  the  purpose  of  a  modern  hotel  and 
retail  stores,  and  that  the  house  now  on  said  lot  is  used  as  a 
boarding  bouse  for  the  accommodation  of  the  traveling  pub- 
lic as  well  as  the  people  residing  in  the  city,  and  that  by  rea- 
son of  said  freight  depot  destroying  the  access  on  Lee  street 
between  the  Union  Depot  and  the  property  of  complainant 
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travel  is  diverted  from  Lee  street  to  the  other  streets,  and,  as 
a  result  thereof,  complainant's  property  is  irreparably  dam- 
aged, and  will  never  be  valuable  for  the  purposes  above  stated 
as  long  as  said  depot  remains  across  said  street,  and  his  board- 
ing house  is  now  damaged  in  that  a  great  portion  of  the  travel- 
ing patronage  of  boarding  houses  is  diverted  to  other  streets 
and  to  other  boarding  houses*' ;  and  'Hhat  the  loss  and  injury 
to  the  orator  in  diminishing  the  value  of  his  property  facing 
and  abutting  on  and  along  said  street  cannot  be  estimated  io 
money,  nor  adequately  compensated  for  by  pecuniary  dam- 
ages, and  that  such  occupation  and  appropriation  by  said 
railroad  companies  of  said  street  is  a  daily  and  continuing 
nuisance  of  special  and  particular  injury  to  your  orator  be- 
yond the  injury  which  the  public  generally  has  sustained 
thereby,  and  now  greatly  injures  orator,  and  will  continue  to 
be  more  injurious  and  damaging  to  him  in  the  near  future; 
that  said  structure,  as  well  as  closing  up  Lee  street,  greatly 
impairs  not  only  your  orator's  personal  right  to  use  and  enjoy 
the  street,  but  the  right  of  the  general  public  as  well  to  use 
and  enjoy  the  same."  The  bill  also  alleges  that  the  freight 
warehouse  was  built  ''without  orator's  consent,  and  without 
condemning  or  otherwise  assessing  the  damages  be  has  sus- 
tained," and  that  it  is  a  ''private  nuisance,  as  well  as  an  in- 
vasion of  the  vested  rights  of  orator  and  the  public  generally." 
The  prayer  for  relief  is,  in  substance,  that  defendants  be  en- 
joined from  keeping  in  possession  the  part  of  Lee  street  now 
closed  up  by  the  warehouse,  and  from  standing  cars  or  loco- 
motives on  or  near  that  street,  and  from  making  other  use  of 
that  street  than  what  is  reasonable  in  moving  x:ars  and 
engines,  and  that  they  be  required  to  remove  the  freight 
depot  from  across  the  street,  and  to  abate  the  nuisance 
occasioned  thereby,  and  for  general  relief. 

The  jurisdiction  which  exists  in  equity  for  the  restraint  of 
public  nuisances  at  the  suit  of  a  private  individual  is  not 
original,  but  is  supplementary  to  remedies  at  law.  It  is  ex- 
ercised only  where  the  individual  has  a  legal  right  and  is 
without  adequate  remedy  for  its  enforcement.  Hence  a  bill 
filed  by  a  private  individual  for  such  purpose  must  not  only 
show  the  complainant  will  sustain  injury  distinct  from  that 
he  will  suffer  in  common  with  other  members  of  the  public, 
such  as  would  furnish  the  basis  for  an  action  at  law,  but  it  must 
go  further,  and  show  that  the  injury  from  the  nuisance  will 
be  irreparable,  or  will  be  such  that  complete  compensation 
therefore  cannot  be  obtained  in  a  single  action  at  law.  Wood 
on  Nuisances,  §820;  Pom.  Equity  Jr.  §§1347,  1349;  Elliott  on 
Roads  and  Streets,  §  665;  14  Encyc.  PI.  and  Pr.  1122  et  seq.; 
I  High  on  Inj.  §  739.  This  principle  also  inheres  in  the  law 
relating  to  private  nuisances.  Rouse  v.  Martin,  75  Ala.  510, 
SI  Am.  Rep.  463;  Nininger  v.  Norwood,  72  Ala.  277,  47  Am. 
Rep.  412;  Pom.  Eq.  Jr.  §  1350.  The  injury  will  be  con- 
sidered  irreparable  where  the  resulting  damage  will  be  in- 
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capable  of  being  measured  by  a  pecuniary  standard,  and 
generally  where,  without  assistance  in  equity,  the  injured 
party  must  sufEer  invasion  of  his  substantial  rights  without 
compensation.  Elliott  on  Roads  and  Streets,  §  665.  And 
there  is  inadequacy  of  legal  remedy  when  reparation,  if 
sought  in  the  law  forum,  would  involve  a  multiplicity  of  suits 
by  the  same  plaintiff  (Nininger  v.  Norwood,  supra;  Pom.  Eq. 
Jr.  §  243);  and  also  where  a  judgment,  if  obtained,  would  be 
uncollectible  (High  on  Inj.  %  717).  The  averment  of  a  mere 
conclusion  as  to  such  inadequacy  or  as  to  the  irreparable  char- 
acter of  the  injury,  without  the  averment  of  facts  to  support 
the  conclusion,  is  insufficient.  Kellar  v.  Bullington,  loi  Ala. 
267,  14  South.  466;  Bowling  v.  Crook,  104  Ala.  130,  16  South. 
131.  For  an  injury  to  real  property  of  a  permanent  character, 
without  other  special  damage,  the  depreciation  of  the  market 
value  of  the  land  furnishes  the  measure  of  damages,  and  such 
damages  are  in  a  case  proper  in  other  respects  recoverable  in 
a  single  action  at  law.  H.  A.  &  B.  R.  R.  Co.  v.  Matthews, 
99  Ala.  24,  10  South.  267,  14  L.  R.  A.  462 ;  Wood  on  Nuisances, 
869;  3  Sedgwick  on  Damages  (8th  Ed.)  465,  476;  Nashville  v. 
Comar,  88  Tenn.  415,  12  S.  W.  1027,  7  L.  R.  A.  465;  Ottenot 
v.  N.,  etc.,  R.  R.  Co.,  119  N.  Y.  603,  23  N.  E.  169. 

The  averments  of  the  bill  concerning  the  adaptation  of 
complainant's  property  for  hotel  and  boarding  house  pur- 
poses, and  the  alleged  diversion  of  patronage  from  the  house, 
go  no  further  than  to  show  an  impairment  of  the  property's 
value  as  resulting  from  the  hindrance  of  a  particular  use. 
They  raise  no  question  as  to  a  loss  of  profits  of  business,  and 
do  not  show  even  that  the  complainant  is  conducting  the 
boarding  house.  Besides  an  interference  with  rights  of  travel 
common  to  him  and  the  general  public,  the  alleged  diminu- 
tion in  the  property  value  by  reason  of  the  situation  of  the 
freight  warehouse  constitutes  the  sole  basis  of  complainant's 
claim  of  injury. 

.  If  it  be  assumed  that  the  city  council  was  without  power  to 
authorize  the  erection  of  the  warehouse  on  the  site  it  occu- 
pies, and  that  the  same  forms  an  obstruction  in  Lee  street, 
and  a  nuisance,  public  or  private,  causing  actionable  injury 
to  complainant's  property,  yet,  the  obstruction  being 
permanent,  and  no  insolvency  of  defendants  being  shown,  a 
single  action  at  law  for  damages  would  furnish  a  full  remedy 
for  such  injury,  and  hence  a  resort  to  equity  for  the  mere  pur- 
pose of  abating  a  nuisance  is  unwarranted.  This  case  is  un- 
like that  of  First  National  Bank  v.  Tyson,  133  Ala.  459,  32 
South.  144,  59  L.  R.  A.  399,  91  Am.  St.  Rep.  46,  wherein  the 
defendant  in  the  bill  was  enjoined  from  projecting  columns 
of  its  building  into  the  sidewalk  so  as  to  obstruct  the  light, 
air,  and  view  about  the  entrance  of  an  adjoining  building 
owned  by  the  complainant  in  that  suit.  It  is  also  unlike 
Douglass  V.  City  Council  of  Montgomery  (Ala.)  24  South.  745, 
where,  at  the  suit  of  one  held  to  be  an  adjacent  proprietor 
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entitled  to  have  view  of  and  light  and  recreation  from  grounds 
dedicated  to  public  use  as  a  park,  a  bill  was  entertained  to 
prevent  the  city  from  diverting  the  park  to  another  use. 
That  which  will  deprive  of  light,  air,  or  view  about  a  build- 
ing in  the  manner  complained  of  in  these  two  last-mentioned 
cases  may  or  may  not  impair  the  value  of  a  building  thereby 
affected;  but  it  may  also  produce  and  threaten  damage  in 
the  form  of  continuous  or  recurrent  discomfort,  which  would 
be  incapable  of  measurement  by  any  pecuniary  standard,  and 
which,  therefore,  could  not  be  recovered  for  in  an  action  at 
law.  In  Webb  v.  City  of  Demopolis,  95  Ala.  116,  13  South. 
289,  21  L.  R.  a.  62,  the  suit  was  brought  bythemunicipality^ 
and  not,  as  here,  by  a  private  individual.  Complainant's  lot, 
being,  according  to  averments  of  the  bill,  600  feet  from  the 
Union  Depot,  is  shown  by  the  map  exhibited  in  the  bill  to  be 
more  than  400  feet  from  the  warehouse,  which  distance 
locates  the  lot  southward  of  the  warehouse,  and  southward  of 
the  point  where  Tallapoosa  street,  running  east  and  west, 
crosses  at  right  angles  Lee  street  and  the  streets  which  run 
next  to  and  parallel  with  Lee  on  the  east  side  and  those 
which  run  next  to  and  parallel  with  Lee  on  its  west  side. 
Thus  the  bill  discloses  that  over  the  space  between  com- 
plainant's lot  and  the  Union  Depot  and  the  warehouse  access 
to  and  egress  from  Lee  street  and  complainant's  lot  is  afforded 
not  only  by  way  of  the  private  streets,  which  the  defendants 
agreed  with  the  city  council  to  keep  open  along  the  ware^ 
house,  but  by  way  of  Tallapoosa  street  and  its  connections. 
Such  being  the  situation  of  the  lot,  condemnation  of  it  for 
purposes  of  the  freight  house  would  not  have  been  authorized 
by  our  statutes  relating  to  the  exercise  of  the  right  of  eminent 
domain  (New  and  Old  Decatur  R.  Co.  v.  Karcher,  1 12  Ala. 
676,  21  South.  825),  nor  has  there  been  had  or  threatened 
such  taking  of,  or  proximate  injury  to,  the  lot  as  entitles 
complainant  to  compensation  or  injunctive  process  under  the 
constitutional  provisions  relating  to  eminent  domain  (Lewis 
on  Em.  Dom.  §  134;  Buhl  v.  Fort  St.  Union  Depot  Co.  [Mich.] 
5  N.  W.  829,  23  L  R.  A.  392;  Chicago  v.  Union  Bldg.  Ass'n, 
102  111.  379,  40  Am.  Rep.  598;  East  St.  Louis  v.  OTIynn. 
119  111.  200,  10  N.  E.  395,  59  Am.  Rep.  795;  McGee's  App.,  114 
Pa.  477,  8  Atl.  237;  Glasgow  v.  St.  Louis,  107  Mo.  204,  17  S. 
W.  743.  The  bill  lacks  equity,  and  was  subject  to  the 
demurrer.  The  sufficiency  of  a  plea  to  a  bill  which  is  without 
equity  is  not  determinable. 

The  decree  overruling  the  demurrer  to  the  bill  will  be  re- 
versed on  the  appeal  of  defendants,  and,  in  so  far  as  a  review 
thereof  is  sought  on  complainant's  appeal,  the  decree  will  be 
afiBrmed. 

TYSON  and  DOWDELL,  JJ.,  not  sitting. 
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United  States  of  America. 

{Argued  March  9, 10,  ^903,     Decided  April  6, 1903.) 

[23  Sap.  Ct.  Rep.  567.] 

Railroad  Land  Grants — Excepted  Lands. 

Land  within  the  20-mile  limit  of  the  grant  to  the  Texas  Pacific 
Railroad  Company  by  the  act  of  March  3,  1871,  chap.  122,  {  91  (16 
Stat,  at  L.  573),  was  excepted  from  the  grant,  by  i  23  of  that,  act, 
to  the  Sonthem  Pacific  Railroad  Company,  by  the  proviso  therein 
that  such  section  **shall  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pacific  Railroad  Company 
or  any  other  railroad  compan v. ' ' 

Sanne — Forfeiture — Indemnity  Lands. 

Indemnity  selections  cannot  be  made  by  the  Southern  Pacific  Rail- 
road Company  from  lands  within  the  indemnity  limits  of  the  grant 
to  it  by  the  act  of  March  3,  1871,  chap.  122,  {  23  (16  Stat,  at  L.  573), 
which  are  also  within  the  forfeited  place  limits  of  the  grant  to  the 
Texas  Pacific  Railroad  Company  by  {  9  of  the  same  act. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals 
{or  the  Ninth  Circuit  to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Northern  District  of  Cali- 
fornia in  favor  of  the  United  States  in  a  suit  to  quiet  title. 
Affirmed. 

See  same  case  below,  48  C.  C.  A.  712,  109  Fed.  913. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Evarts  and  L.  £.  Payson  for  appellants. 
Mr.  Joseph  H.  Call  for  the  United  States. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  quiet  title,  brought  by  the  United  States 
against  the  plaintifi  in  error.  It  comes  here  by  appeal  from 
a  decree  of  the  United  States  circuit  court  of  appeals  (48  C. 
C.  A.  712,  109  Fed.  913),  affirming  a  decree  of  the  circuit 
court  (94  Fed.  427),  in  favor  of  the  United  States.  The 
United  States  claims  under  forfeiture  of  a  grant  made  to  the 
Texas  Pacific  Railroad  Company  in  its  charter,  and  the 
Southern  Pacific  Railroad  Company  under  words  in  the  same 
charter  which  are  construed  to  make  an  incidental  grant  to 
it.  The  principal  land  in  controversy  island  within  the  place 
limits  of  the  Southern  Pacific  under  the  said  grant,  and  within 
the  20-mile  limit  of  the  Texas  Pacific,  being  land  situated 
where  the  road  of  the  former  company  and  the  contemplated 
track  of  the  Texas  Pacific  met  at  Yuma  on  the  Colorado  river 
in  the  southeastern  corner  of  California.  The  United  States 
contends  that  this  land  was  excepted  from  the  Southern 
Pacific  grant. 

The  charter  is  the  act  of  March  3,  1871,  chap.  122  (16  Stat, 
at  L.  573).  By  §  9  it  grants  to  the  Texas  Pacific  by  words 
in  the  present  tense  ^^ten  alternate  sections  of  land  per  mile 
on  each  side  of  said  railroad  in  California,  where  the  same 
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shall  not  have  been  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,"  etc.  By  §  12,  "said  company,  within 
two  years  after  the  passage  of  this  act,  shall  designate  the 
general  route  of  its  said  road,  as  near  as  may  be,  and  shall 
file  a  map  of  the  same  in  the  Department  of  the  Interior;  and 
when  the  map  is  so  filed,  the  Secretary  of  the  Interior,  im- 
mediately thereafter,  shall  cause  the  lands  within  40  miles  on 
each  side  of  said  designated  route  within  the  territories,  and 
20  miles  within  the  state  of  California,  to  be  withdrawn  from 
pre-emption,  private  entry,  and  sale."  The  Texas  Pacific 
filed  its  map  of  general  route  in  August,  1871,  and  in  October, 
1 87 1,  the  Secretary  of  the  Interior  withdrew  the  odd  sections 
according  to  the  statute,  including  the  land  in  question. 

By  §  23  of  this  same  charter,  for  the  purpose  of  connecting 
the  Texas  Pacific  Railroad  with  San  Francisco,  the  Southern 
Pacific  was  authorized  to  construct  a  line  to  the  Texas  Pacific 
road  at  or  near  the  Colorado  river,  ''with  the  same  rights, 
grants,  and  privileges,  and  subject  to  the  same  limita- 
tions," etc.,  as  in  the  act  of  July  27,  1866,  "Provided, 
however,  that  this  section  shall  in  no  way  affect  or  impair 
the  rights,  present  or  prospective,  of  the  Atlantic  & 
Pacific  Railroad  Company,  or  any  other  railroad  com- 
pany.'* It  was  decided  in  United  States  v.  Colton  Mar- 
ble &  Lime  Co.,  146  U.S.  615,  36  L.  Ed.  1104,  13  Sup. 
Ct.  Rep.  163,  that  this  proviso  excluded  the  indemnity 
lands  of  the  Atlantic  &  Pacific  road,  and  that  the  Southern 
Pacific  took  nothing  in  them,  even  after  a  forfeiture  of  the 
Atlantic  &  Pacific  grant.  But  it  is  said  that  the  Atlantic  & 
Pacific  had  filed  a  definite  location,  and  it  is  contended  on 
several  grounds  that  there  is  not  a  similar  exception  in  this 
case. 

In  the  first  place,  it  is  denied  that  the  Texas  Pacific  is  in- 
cluded under  the  words  last  quoted:  "or  any  other  railroad 
company.''  But  we  think  it  too  plain  for  extended  argument 
that  it  is  included  by  those  words.  It  was  called  into  being, 
and  was  an  "other  railroad"  at  the  moment  when  the.proviso 
took  effect.  In  fact,  it  was  the  only  other  railroad,  so  far  as 
has  been  suggested  to  us,  to  which  the  words  could  apply.  It 
received  a  grant  for  its  main  line,  while  that  to  the  Southern 
Pacific  was  for  a  branch.  By  the  contemplated  junction  of 
the  latter  with  the  former  there  would  arise  a  conflict  for 
which  it  was  proper  to  provide,  and  natural  to  provide  as  the 
statute  did. 

Next,  it  is  said  that  the  Texas  Pacific  had  no  prospective 
rights  at  the  moment  when  the  act  was  passed,  and  that  is 
said  to  be  the  moment  when  her  priorities  were  fixed.  We 
cannot  take  the  words  of  the  proviso  so  narrowly.  The 
Atlantic  &  Pacific  had  not  fixed  its  definite  location  when  the 
act  was  passed,  and  yet  in  the  decision  which  we  have  cited 
its  indemnity  lands  were  held  excepted  from  the  Southern 
Pacific  grant.     See  United  States  v.  Southern   P.  R.  Co.,  146 
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U.  S.  570.  573»  36  L.  Ed.  1091,  1093,  13  Sup.  Ct.  Rep.  152, 
57  Am.  &  Eng.  R.  Cas.  316;  Southern  P.  R.  Co.  v.  United 
States.  183  U.  S.  519,  522,  46  L.  Ed.  307,  22  Sup.  Ct.  Rep. 
154.  As  to  the  phrase  *^ prospective  rights/' no  doubt  it  is 
inartificial.  The  adjective  changes  the  very  nature  of  the 
substantive.  A  prospective  right  is  not  yet  a  right.  It  is  only 
an  expectation  having  a  certain  intensity  of  reasonableness. 
But  it  is  plain,  for  instance,  that  when  the  lands  were  with- 
drawn along  the  general  route  of  the  T^xas  Pacific  under  § 
I2»  that  road  had  a  prospective  right  to  the  whole  of  its 
place  lands  which  the  Southern  Pacific  could  not  affect  by 
anything  which  it  might  do  later.  The  statute  is  not  gov- 
erned by  the  ordinary  rule  as  to  contemporaneous  grants. 
The  Southern  Pacific  was  not  intended  or  allowed  to  inter- 
fere with  what  the  Texas  Pacific  might  take. 

The  strength  of  the  appellant's  case  is  in  a  somewhat 
attenuated  line  of  reasoning.  The  Texas  Pacific  act  refers  to 
the  act  of  July  27,  1866,  for  the  rights  conferred  on  the 
Southern  Pacific.  14  Stat,  at  L..  292,  chap.  278.  The  last- 
mentioned  statute  is  an  act  incorporating  the  Atlantic  & 
Pacific  Railroad  Company.  By  §  18  the  Southern  Pacific  is 
authorized  to  connect  with  the  Atlantic  &  Pacific,  and  is  to 
have  similar  grants  of  land  with  that  company.  By  §  6  there 
is  a  provision* for  the  withdrawal  of  lands  along  the  general 
route  of  the  Atlantic  &  Pacific  somewhat  like  that  which  has 
been  mentioned  as  contained  in  §  12  of  the  Texas  Pacific 
charter.  It  may  be  argued  that  it  is  implied  by  §  18  of  the 
Atlantic  &  Pacific  charter  that  there  is  to  be  a  similar  with- 
drawal of  the  land  there  granted  to  the  Southern  Pacific,  and 
that  this  implied  provision  is  carried  over  by  a  further  impli- 
cation to  the  grant  to  the  Southern  Pacific  in  §  23  of  the 
Texas  Pacific  charter.  The  Southern  Pacific  filed  the  loca- 
tion of  its  general  route  in  April,  1871,  before  the  filing  by  the 
Texas  Pacific,  and,  as  the  grant  to  the  Texas  Pacific  by  §  9 
was  only  of  lands  not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  it  may  be  said  that  the  Southern  Pacific 
h^s  got  a  preference,  much  as  the  Texas  Pacific  would  have 
got  one  had  the  Southern  Pacific  done  nothing  before  the 
Texas  Pacific  filed  the  location  of  its  general  route. 

It  must  be  admitted  that  if  this  argument  is  correct  in  its 
premises  it  puts  a  good  deal  of  a  strain  on  the  proviso  in 
favor  of  the  prospective  rights  of  the  Texas  Pacific.  For  at  the 
time  when  the  Southen  Pacific  filed  the  location  of  its  general 
route  the  prospective  rights  of  the  Texas  Pacific  were  not 
determined  otherwise  than  by  its  incorporation  and  the  indi- 
cations and  promises  in  its  charter.  Nevertheless,  we  are  of 
opinion  that  the  argument  cannot  prevail.  It  is  only  by  a 
stretch  that  the  provision  for  withdrawal  of  lands  along  the 
general  route  of  the  Atlantic  &  Pacific  could  be  extended  to 
the  grant  to  the  Southern  Pacific  in  the  Texas  Pacific  charter, 
and  if  it  be  so  extended  it  is  such  a  remote  and  probably  un- 
considered consequence  of  a  reference  to  a  reference  that  it 
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cannot  be  allowed  to  outweigh  the  plain  intent  of  the  proviso 
in  §  23,  reinforced  by  the  express  arrangement  for  withdrawal 
in  favor  of  the  Texas  Pacific  in  §  9.  Assuming  that  proviso 
to  refer  to  the  Texas  Pacific,  it  indicates  a  plain  intent  to 
except  from  the  grant  to  the  Southern  Pacific  the  land  that  in 
the  natural  course  of  events  would  be  covered  by  the  location 
of  the  former  road.  The  conflict  of  interest  naturally  would 
be  limited  to  the  point  of  connection  at  Yuma.  There  might 
be  no  other.  As  to  that  land,  the  plain  object  of  the  proviso 
was  to  avoid  a  race  of  diligence  by  giving  priority  to  the 
main  line  of  the  chartered  road  over  the  connecting  branch. 
Our  decision  is  in  accord  with  the  settled  construction  and 
practice  in  the  Department  of  the  Interior  following  a  ruling 
of  the  late  Mr.  Justice  Lamar  when  Secretary  of  the  Interior. 
Texas  P.  R.  Co.  and  Southern   P.  R.  Co.,  4  Land  Dec.  215. 

The  Texas  Pacific  grant  was  declared  forfeited  by  the  act 
of  February  28,  1885,  chap.  265  (23  Stat,  at  L.  337),  and  this 
forfeiture  inured  to  the  benefit  of  the  United  States.  United 
States  V.  Southern  P.  R.  Co.,  146  U.  S.  570,  36  L.  Ed.  1091, 
13  Sup.  Ct.  Rep.  152.  It  is  argued  further,  however,  that  if 
the  Southern  Pacific  did  not  get  the  lands  in  question  under 
its  primary  grant,  it  may  take  a  part  of  them  as  indemnity 
lands.  It  is  said  that  the  company  has  a  right  to  take  them 
for  that  purpose  if  the  status  of  the  lands  at  the  time  of  selec- 
tion permits  it.  Ryan  v.  Central  P.  R.  Co.,  99  U.  S.  382,  25 
L.  Ed.  305.  That  contention  seems  to  be  disposed  of  by 
Southern  P.  R.  Co.  v.  United  States,  168  U.  S.  i,  47,  66,  42 
L.  Ed.  355,  376,  382,  18  Sup.  Ct.  Rep.  18,  and  the  practice  of 
the  Land  Department  for  many  years  has  been  inconsistent 
with  it.  Southern  P.  R.  Co.  v.  Moore,  11  Land  Dec.  534; 
Moore  V.  Kellogg,  17  Land  Dec.  391;  Smead  v.  Southern  P. 
R.  Co.,  29  Land  Dec.  13s.  When  it  is  decided  that  the  com- 
pany got  no  title  to  the  land  within  its  20-mile  limit,  it  would 
be  contrary  to  the  intimations  of  the  cases  to  allow  it  to  take 
the  adjoining  strip  outside  under  a  claim  of  indemnity.  See 
Bardon  v.  Northern  P.  R.  Co.,  145  U.  S.  535,  545,  36  L.  Ed. 
806.  811,  12  Sup.  Ct.  Rep.  856;  Clark  v.  Herington,  186  U. 
S.  206,  46  L.  Ed.  1 128,  22  Sup.  Ct.  Rep.  872.  It  is  not  clear 
that  the  language  of  the  statute  does  not  forbid  it.  The  in- 
demnity to  the  Atlantic  &  Pacific,  by  §  3  of  its  charter  adopted 
for  the  Southern  Pacific  by  §  18,  is  to  be  other  lands  **in 
alternate  sections,  and  designated  by  odd  numbers,  not  more 
than  10  miles  beyond  the  limits  of  said  alternate  sections,  and 
not  including  the  reserved  numbers. ' '  It  might  be  argued  that 
the  last-quoted  words  dispose  of  the  matter.  Without  going 
into  further  reasons  for  our  decision,  we  are  of  opinion  that 
the  decree  appealed  from  was  right.  We  deal  only  with  the 
questions  argued  in  this  court. 

Decree  affirmed. 

Mr.  Justice  Brewer  and   Mr.  Justice   Day  took   no  part  in 
the  decision  of  this  case. 
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City  of  Williamsport  v.  Williamsport  Pass.  Ry.Co. 

{Supreme  Court  of  Pennsylvania,  May  4, 1903.) 

[55  Atl.  Rep.  836.] 
Street  Railroads— Paving. 

A  charter  of  a  street  railway  company  provided  that  in  construct- 
ing its  road  it  should  conform  to  the  grades  used  in  the  several  streets 
traversed  by  it,  and  keep  the  same  in  good  repair  at  the  expense  of 
the  railway  company :  held  that,  where  it  had  done  so,  it  could  not 
be  required  to  pay  for  repaving  them  with  a  new  kind  of  pavement 
adopted  by  the  city. 

Appeal  from  Court  of  Common   Pleas,  Lycoming  County. 

Action  by  the  city  of  Williamsport  against  the  Williams- 
port Passenger  Railway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.     AfHrmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
and  POTTER,  JJ. 

John  J.  Reardon  and  F.  P.  Cummings,  City  Sol.,  for  appel- 
lant. 

C.  La  Rue  Munson,  Seth  T.  McCormick,  and  Addison 
Candor,  for  appellee. 

BROWN,  J.  The  Williamsport  Passenger  Railivay  Com- 
pany was  incorporated  by  act  of  April  15,  1863  (P.  L.  [1864] 
1080).  It  was  authorized  to  construct  a  railway  in  the 
borough  of  Williamsport,  now  the  city  of  Williamsport,  and 
to  lay  its  tracks  on  the  streets  of  the  -  borough.  At  that  time 
there  was  no  general  act  relating  to  the  incorporation  of 
street  railways,  and  the  powers,  privileges,  duties,  and  obli- 
gations of  each  particular  company  were  defined  in  the  act 
creating  it.  The  right  of  this  company  to  use  the  streets  of 
the  town  was  absolute,  and  depended  upon  no  municipal  con- 
sent. The  only  conditions  annexed  to  the  power  given  it  to 
occupy  the  streets  were  **that  no  freight  or  burden  trains,  or 
locomotives,  shall  be  permitted  to  pass  over  the  same,"  and 
^'that  said  company,  in  constructing  said  road,  shall  conform 
to  the  grades  now  used,  or  hereafter  to  be  by  law  used,  of  the 
several  streets,  roads  and  avenues  traversed  by  said  road,  and 
keep  the  same  in  good  repair,  at  the  proper  expense  of  said 
company."  In  the  construction  of  its  railway  the  appellee 
occupied,  among  other  streets,  East  Third,  West  Fourth,  and 
Basin.  Until  the  present  controversy  arose  between  the 
railway  company  and  the  city  of  Williamsport,  East  Third 
street,  from  the  curb  line  to  the  railroad  tracks,  was  paved 
with  what  is  known  as  ^'Telford  macadam,"  and  the  appellee 
had  the  same  kind  of  pavement  between  its  tracks.  West 
Fourth  street  was  paved  with  a  wooden  block  pavement,  ex- 
cept the  space  between  the  tracks  of  the  railway  company, 
which  was  paved  with  mountain  stone,  laid  on  a  broken  stone 
foundation ;  and  Basin  street  had  not  been  paved  at  all,  ex- 
cept between  the  tracks  of  the  railway  company,  where,  as 
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on  West  Fourth  street,  it  was  paved  with  mountain  stone, 
laid  on  a  broken  stone  foundation.  In  the  summer  of  1900 
the  city  of  WilliamspcMt  repaved  East  Third  street  from  the 
curb  line  to  the  railway  tracks  with  the  best  quality  of  vitrified 
brick  laid  on  a  hydraulic  cement  foundation,  and  notified  the 
defendant  to  put  in  suitable  order  that  part  of  the  street 
occupied  by  the  railway,  and  that  the  engineering  depart- 
ment of  the  city  would,  upon  application,  furnish  it  with  the 
proper  grade.  This  grade  was  furnished  by  the  city.  In 
order  to  adjust  its  tracks  to  the  grade,  the  macadam  pavement 
between  the  tracks  was  removed  by  the  defendant  company, 
the  tracks  were  brought  to  grade,  and  the  company  then 
proceeded  to  relay  the  space  between  its  tracks  with  a  good 
quality  of  macadam,  which,  when  completed,  as  shown  by 
the  city's  own  evidence,  would  have  been  done  **as  well  as 
that  kind  of  work  could  be  done."  When  the  company  had 
completed  a  portion  of  the  repaving  between  its  tracks  with 
macadam  in  the  manner  just  stated,  the  city  gave  notice  to  it 
to  stop  repaving  in  that  manner,  removed  the  macadam 
which  it  had  placed  between  the  tracks,  and  replaced  the 
same  with  vitrified  bricks  on  a  concrete  foundation,  in  con- 
formity to  the  pavement  from  curb  to  curb.  During  the  same 
summer  the  city  paved  Basin  street  with  vitrified  brick,  and 
repaved  West  Fourth  street  with  sheet  asphaltum,  laid  on  a 
concrete  foundation.  What  occurred  between  the  city  and 
the  railway  company  on  East  Third  street  was  substantially 
what  took  place  as  to  these  two  other  streets;  and,  after  the 
city  had  repaved  the  space  between  the  tracks  on  the  three 
streets  named,  this  suit  was  brought  against  the  railway  com- 
pany to  recover  the  cost  of  ^oing  so. 

The  appellee  raises  no  question  as  to  its  duty,  made  known 
to  it  by  the  express  words  of  its  charter,  to  keep  ^'in  good  re- 
pair" those  portions  of  the  streets  occupied  by  its  railroad; 
but  it  does  insist  that,  as  its  declared  duty  is  only  to  keep 
them  in  ''good  repair,"  it  cannot  be  required  to  repave  them 
with  a  new  and  different  kind  of  pavement  adopted  by  the 
city.  The  streets  of  the  city  are  occupied  by  the  railway 
company,  not  with  its  consent,  but  without  it.  The  L^sla- 
ture,  which  was  supreme  in  its  authority  over  the  streets  of 
the  borough  of  Williamsport,  gave  to  this  passenger  railway 
company  the  right  to  occupy  them.  In  the  grant  of  that 
right,  and  nowhere  else,  must  be  found  what  conditions,  if 
any,  are  imposed  upon  it.  No  power  was  delegated  to  the 
municipality  to  make  conditions,  but  the  Legislature,  reserv- 
ing that  power  to  itself,  imposed,  as  the  only  conditions, 
those  already  stated;  and  the  duty  of  the  railway  company  is, 
therefore,  manifestly  only  to  keep  **in  good  repair"  those 
portions  of  the  streets  occupied  by  its  tracks. 

There  is  no  finding  that  the  appellee  had  failed  to  keep  the 
space  between  its  tracks  in  good  repair.  On  the  contrary, 
the  findings  are  that  on  East  Third  street  the  space  between 
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the  tracks  had  been  paved  with  Telford  macadam  paving, 
and  that  the  railway  company  was  about  to  repave  between 
its  tracks,  and  to  make  a  paving  therein  ''with  macadam  of 
good  condition,  and  as  well  as  it  could  be  done,  and  equal  to 
the  pavement  which  had  been  previously  laid  on  that  portion 
of  the  street,''  when  it  was  prevented  from  completing  said 
repairs  by  the  police  force  of  the  city  of  Williamsport,  acting 
under  the  direction  of  the  mayor;  that  there  was  no  evidence 
in  the  case  that  the  portion  of  the  street  between  the  tracks 
on  Basin  street  was  out  of  repair,  or  not  in  suitable  condition ; 
that  there  had  been  a  pavement  on  West  Fourth  street  be- 
tween the  tracks  of  the  defendant,  and  that  it  was  in  better 
condition  than  the  remainder  of  the  street,  and  that  when  the 
railway  company  was  about  to  repair  the  said  space  between 
the  tracks  by  replacing  the  kind  of  pavement  thereon  in  a 
good  and  substantial  condition  it  was  prevented  from  doing 
so  by  the  police  force  of  the  city  of  Williamsport,  under  the 
direction  of  its  mayor.  The  city,  however,  was  not  satisfied 
that  the  space  between  the  tracks,  as  maintained  up  to  the 
year  1900,  should  be  kept  "in  good  repair"  by  the  railway 
company,  but,  when  it  determined  to  pave  one  of  the  streets 
and  repave  the  other  two,  it  assumed  the  right  to  shift  from 
itself  to  the  appellee  the  burden  of  paving  andrepaving  those 
portions  of  the  streets  occupied  by  the  railway.  As  the 
borough  of  Williamsport  had  no  right,  when  the  railway  com- 
pany first  went  upon  its  streets,  to  confront  it  with  any  con- 
ditions, the  city  of  Williamsport,  its  successor,  has  no  right  to 
do  so  now  by  imposing  any  burden  upon  it.  The  city's  sole 
right  is  to  ask  that  the  railway  company  be  compelled  to  per- 
form the  duty  which  the  Legislature  said  should  rest  upon  it. 
Under  the  findings  of  the  learned  court,  it  has  not  failed  to 
perform  that  duty.  The  measure  of  its  duty,  as  read  in  the 
act,  is  to  keep  its  portion  of  the  streets ''in  good  repair." 
The  measure  that  the  appellant  would  mete  out  to  it  is  not 
only  to  repair,  but  to  repave,  by  substituting  for  an  old  pave- 
ment that  had  been  kept  in  good  repair  a  new  one,  adopted 
by  the  city.  By  this  latter  measure  the  duty  of  the  appellee 
is  not  to  be  gauged,  and  the  judgment  of  the  court  below  was 
rightly  that  it  had  not  been  in  default.  Its  duty  to  repair  is  a 
continuing  one,  and  hereafter  will  be  to  keep  in  repair  the 
new  pavement  laid  by  the  city. 

There  is  nothing  in  the  charter  of  the  railway  company 
requiring  it  to  put  the  streets  in  repair.  The  duty  is  simply 
to  keep  in  repair.  In  Williamsport,  to  Use,  etc.,  v.  Wil- 
liamsport Pass.  Ry.  Co.,  203  Pa.  i,  52  Atl.  51,  the  judg- 
ment of  the  court  below  was  afiirmed  on  the  opinion  refusing 
a  new  trial,  in  which  it  was  very  properly  said :  "It  must  be 
borne  in  mind  that  under  the  charter  of  the  defendant  it  is 
not  liable  for  paving  orrepaving  streets  occupied  by  its  tracks, 
or  any  portion  of  them,  but  only  for  keeping  the  streets  in 
repair."     Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.,  143  Pa. 
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444,  22  Atl.  69s,  and  Philadelphia  v.  Thirteenth  and  Fifteenth 
Streets  .Ry.  Co,.,  169  Pa.  269,  33  Atl.  126,  are  cited  in  sup- 
port of  the  contention  of  the  appellant  that  the  appellee's 
duty  to  repair  includes  the  duty  to  replace  an  old  pavement 
with  a  new  and  improved  one ;  but  of  these  two  cases  we 
said  in  Philadelphia  v.  Hestonville,  etc.,  R.  R.  Co.,  177  Pa. 
37 1  f  3  5  Atl.  718:  ' '  In  neither  of  these  cases  was  the  question  in- 
volved. In  the  latter  case  the  company  was  subject  to  the  or- 
dinance of  1857,  which  expressly  required  it  'to  be  at  the  cost 
and  expense  of  maintaining,  paving,  and  repairing'  the  streets 
occupied  by  it.  The  same  is  true  of  the  former,  or  Ridge 
Ave.  Case.  The  Girard  College  Pass.  Ry.  Co.  was  by  the  act 
of  April  15,  1858  [P.  L.  300],  made  subject  to  the  ordinance 
of  1857.  It  was  merged  into  the  Ridge  Ave.  Co.  and  this 
provision  became  a  part  of  the  law  of  the  consolidated  com- 
pany, and  was  held  to  be  binding  upon  it.  The  question  was 
presented  in  Norristown  v.  Norristown  Pass.  Ry.  Co.,  148 
Pa.  87  [23  Atl.  1060],  and  decided  in  favor  of  the  position  of 
the  appellant  by  the  affirmance  of  the  judgment  appealed 
from  in  a  short  per  curiam."  In  Reading  v.  United  Traction 
Company,  202  Pa.  571,  52  Atl.  106 — another  case  upon  which 
the  appellant  seems  to  place  great  reliance — the  street  railway 
company  had  placed  its  tracks  upon  streets  of  a  city  with  the 
municipal  consent,  and  on  condition  that  it  pave  its  right  of 
way,  and  keep  the  same  in  good  repair,  or  that  it  pave  the 
said  right  of  way  in  a  specified  manner  superior  to  the  then 
construction  of  the  streets,  and  keep  the  said  paving  in  good 
repair.  The  question  raised  on  this  appeal  was  settled  in 
favor  of  the  appellee  in  Philadelphia  v.  Hestonville,  etc.,  R. 
R.  Co.,  supra,  and  further  discussion  of  it  is  not  now 
needed. 
Judgment  affirmed.  

Gregg  ».  Metropolitan  Trust  Co.  ei  al. 

{Circuit  Court  of  Appeals,  Sixth  Circuity  July  iS,  1903.) 

[124  Fed.  Rep.  721.] 

Railroads— Foreclosure — Preference — Diversion  of  Earnings — Reim- 
bursement. 
The  gross  earnings  of  a  railroad  company  are  reimbursed  for  a 
diversion  to  the  benefit  of  mortgagees,  so  that  the  current  operating^ 
expense  creditors  are  not  entitled,  on  account  of  the  diversion,  to  a 
preference  from  the  proceeds  of  the  corpus  of  the  mortgaged  prop- 
erty when  sold  on  foreclosure,  where  the  company  borrows  money  on 
its  notes,  secured  by  its  mortgage  bonds,  and  the  proceeds  are  pasted 
to  its  general  credit  in  the  banks  making  the  discount,  and  then 
checked  out  to  pay  current  expenses,  the  money  not  being  borrowed 
to  pay  any  particular  debts. 

Same — Current  Income — Sale  of  Mileage. 

Where  a  railroad  company  sells  to  brokers  and  others  mileage  in 
bulk,  and  at  a  discount,  over  other  railroads,  for  whom,  it  acts  in 
issuing-  the  same,  the  proceeds  not  accounted  for   to  theni,  but   used 
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for  its  own  purposes,  are  not  part  of  its  current  income,  as  Itespects 
the  rig'hts  of  its  current  operating  expense  creditors  and  mortgagees 
relative  to  the  questions  of  diversion  from  and  reimbursement  of.it s 
gross  earnings. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  is  a  second  appeal.  In  the  former  case  we  decided 
that  preferential  six  months'  claimants  had  no  preference 
over  mortgagees  in  the  proceeds  of  the  corpus  of  the  mort- 
gaged railroad  property,  unless  there  had  been  a  diversion  of 
the  current  earnings  which  the  mortgagees  should  equitably 
restore,  and  that  the  burden  was  upon  such  claimants  to  show 
such  diversion.  We  reversed  the  former  decree,  denying  a 
preference  to  Greggs  and  certain  other  claimants  who  had 
established  debts  entitled  to  preference  of  payment  out  of 
current  income,  upon  the  ground  that  the  master,  in  report- 
ing that  there  had  been  no  diversion  of  income  during  the  six 
months  preceding  the  receivership,  had  erred  in  treating  car 
trust  debts  as  debts  of  the  income,  and  properly  payable  out 
of  current  income,  and  remanded  the  case  for  a  re-reference, 
with  leave  to  take  further  evidence.  Gregg  v.  Mercantile 
Trust  Co.,  109  Fed.  220,  48  C.  C.  A.  318.  The  master  has 
again  reported  that  there  was  no  diversion  for  which  the 
mortgagees  could  be  made  accountable.  Exceptions  by 
appellant  were  overruled,  and  preference  again  denied  to  the 
appellant.     From   this  decree  an  appeal  has  been  prosecuted. 

Harlan  Cleveland,  for  appellant. 

Morrison  R.  Waite  and  Herbert  Parsons,  for  appellees. 

Before  LURTON,    SEVERENS,   and   RICHARDS,  Cir- 
cuit Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

There  is  no  surplus  income  arising  from  the  operation  of 
the  receiver  applicable  to  the  payment  of  this  or  any  other  ^ 
debt,  nor  is  it  claimed  that  there  was  any  diversion  of  income 
by  the  receiver,  by  which  the  mortgage  creditor  profited, 
upon  which  to  found  an  equity  against  the  bondholders. 
Burnham  v.  Bowen,  iii  U.  S.  776,  782,  4  Sup.  Ct.  675,  28 
L.  Ed.  596;  International  Trust  Co.  v.  Townsend  Brick  Co., 
95  Fed.  850,  37  C.  C.  A.  396,  405.  The  proceeds  of  the  sale 
of  the  mortgaged  property  are  insufficient  to  pay  the  mort- 
gage debts,  and,  if  the  appellant  is  to  be  paid  at  all,  he  must 
be  paid  at  the  expense  of  the  mortgage  creditors  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  Before  the 
mortgage  creditors  can  be  displaced  in  respect  of  the  corpus 
of  the  property,  it  must  appear  that  the  current  earnings 
which  accrued  during  the  period  shortly  before  the  receiver- 
ship were  not  applied  to  the  payment  of  current  operating 
expenses  incurred  within  the  same  period,  but  were  used  in 
the  permanent  improvement  of  the  property  mortgaged*  or 


846        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Greg-g  V,  Metropolitan  Trust  Co 

for  the  payment  of  the  mortgage  debt,  and  that,  as  a  conse- 
quence of  this  misapplication,  current  expense  creditors 
have  been  disappointed.  This  is  the  well-settled  rule  in  re- 
spect of  the  payment  of  these  so-called  preferential  debts  of  the 
income.  Central  Trust  Co.  v.  East  Tenn.,  V.  &  G.  Ry.  Co., 
8o  Fed.  624,  26  C.  C.  A.  30;  International  Trust  Co.  v.  Town- 
send  Brick  Co.,  95  Fed.  850,  37  C.  C.  A.  396;  Rhode  Island 
Locomotive  Works  v.  Continental  Trust  Co.,  108  Fed.  5,  47 
C.  C.  A.  147.  This  was  the  law  as  declared  in  the  opinion 
upon  the  former  appeal  and  as  such  is  the  law  of  the  case. 
Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  220,  227,  48  C.  C. 
A.  318. 

For  the  sole  purpose  of  permitting  certain  creditors  of  the 
income  to  establish,  if  they  could,  that  there  had  been  a  diver- 
sion of  current  earnings  by  which  the  mortgagee  had  profited, 
and  the  extent  of  such  diversion,  we  remanded  this  case, 
that  additional  evidence  might  be  heard  by  the  special  master, 
and  a  report  made.  Upon  this  second  reference  the  master 
reported  that  during  the  six  months  next  preceding  the 
appointment  of  a  receiver  claims  aggregating  $99,215.49  had 
been  paid  by  the  railroad  company,  which  had  inured  to  the 
benefit  of  the  mortgage  creditors.  The  items  were  as  fol- 
lows: 

Car  Trust  notes $88,20931 

Interest  on  bonds 5,504  53 

Sidings 3.04545 

Land  purchased 2,257  20 

$99,215  49 

The  appellant  excepted,  because  he  did  not-  report  two 
other  items,  which  he  claimed  were  of  like  character,  viz.: 

For  car  couplers  to  replace  couplers  in  use,  to  comply  with  act 

of  Congress $2,71254 

^Expenditure  on  Union  Depot  viaduct 442  44 

The  master  did  not  report  the  aggregate  earnings  during 
that  period,  and  it  is  not  possible,  from  the  report  alone,  to 
know  whether  the  gross  current  earnings  of  the  company 
were  sufficient,  if  properly  applied,  to  have  paid  the  current 
operating  expenses,  and  leave  a  net  income  which  was  suffi- 
cient to  have  authorized  the  expenditure  for  permanent  im- 
provements and  equipment  and  the  payment  of  interest  upon 
the  mortgage  debt  shown  to  have  been  made  during  that  period. 
But  the  master  also  reported  that  during  the  same  period  of 
time  the  company  received  from  sources  other  than  current 
earnings  the  following  amounts: 

Money  borrowed $127,781  25 

Money  collected  from  sale  of  mileaf^e  books «      98,712  54 

Old  earnings  collected  (not  current) 2,148 47 

$228,64226 

But,  if  it  assumed  that  the  gross  earnings  were   insufficient 
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to  pay  current  operating  expenses  and  leave  a  surplus  which 
might  be  properly  applied  to  the  permane^it  improvement  of 
the  property  and  interest  upon  the  mortgage  debt,  than  the 
master  has  reported  that  gross  earnings  were  more  than  re- 
imbursed by  the  money  derived  from  other  sources.  In  Cen- 
tral Trust  Co.  V.  East  Tenn.,  V.  &  G.  R..  So  Fed.  624,  26  C.  C. 
A.  30,  32,  it  was  shown  that  during  the  period  covered  by 
the  creation  of  the  preferential  claims  under  consideration 
the  net  earnings  were  insufficient  to  justify  the  payment  of 
interest  on  the  mortgage  debts  and  to  make  certain  improve- 
ments which  had  been  made.  In  determining  whether  a  case 
had  thereby  been  made  for  compelling  a  restoration  by  the 
mortgagees,  this  court  said  : 

**But  it  is  also  shown  that  during  the  same  period  money  was 
borrowed  on  open  account  more  than  sufficient  to  equal  the 
diversion  complained  of,  which  went  into  a  common  treasury, 
from  which  operating  expenses,  preferential  claims,  interest, 
and  improvements  were  paid,  without  any  definite  showing 
as  to  whether  the  borrowed  money  was  applied  to  the  pay- 
ment of  interest  and  improvements  or  to  current  income  debts. 
Under  this  system  of  bookkeeping,  the  addition  of  borrowed 
money  to  the  income  arising  from  operation  showed  a  sub- 
stantial surplus  after  payment  of  the  great  mass  of  income 
debts,  and  all  disbursements  on  account  of  interest  upon  the 
two  mortgages  foreclosed,  as  well  as  upon  improvements  in 
the  roadway.  Prior  to  the  period  covered  by  the  maturity  of 
appellant's  claims,  there  was  a  surplus  of  gross  earnings  over 
all  operating  expenses;  but  it  cannot  be  contended  that  the 
company  was  under  any  obligation  of  future  creditors  to 
accumulate  a  surplus  to  meet  possible  deficiencies  in  the 
income  to  meet  future  income  debts,  or  that  it  was 
improper  to  apply  such  surplus  in  payment  of  interest. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C,  C. 
&  I.  Ry.  Co.,  125  U.  S.  658-675,  8  Sup.  Ct.  ion,  31 
L.  Ed.  832.  Whatever  diversion  there  may  have  been  of 
income  to  payment  of  debts  or  liabilities  not  properly  debts 
of  income,  seems  to  have  been  more  than  reimbursed  by  the 
money  borrowed.  The  burden  is  upon  complainants  to  show 
that  there  has  been  a  misappropriation  of  earnings  to  the  im- 
provement of  the  mortgaged  property,  or  to  the  payment  of 
interest,  before  the  mortgagees  can  be  justly  called  upon  to 
reimburse  the  fund  applicable  to  debts  of  the  income  in  con- 
sequence of  such  diversion.  If  interest  was  paid  or  improve- 
ments made  out  of  borrowed  money,  then  there  was  no 
diversion;  or,  if  made  out  of  gross  earnings,  and  the  latter 
was  reimbursed  by  borrowed  money,  the  diversion  was  made 
good.  The  abstracts  showing  income  from  all  sources  and 
disbursements  upon  all  accounts  are  somewhat  complicated, 
in  consequence  of  the  mode  of  bookkeeping  adopted.  The 
commissioner  and  court  below  concurred  in  reporting  that 
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• 

here  was  no  diversion  shown.  In  the  absence  of  the  very 
cogent  evidence  of  mistake  of  fact,  or  of  some  error  of  law, 
the  finding  of  fact  by  the  commissioner  must  be  accepted  as 
final.  Emil  Kiewert  Co.  v.  Juneau,  78  Fed.  708,  24  C.  C.  A. 
294;  Kimberly  v.  Arms,  129  U.  S.  512-524,  9  Sup.  Ct.  355,  32 
L.  Ed.  764;  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct. 
894,  31  L.  Ed.  664;  Turley  v.  Turley,  85  Tenn.  256,  i  S. 
W.  891." 

In  reversing  this  case  upon  the  former  appeal  we  afiBrmed 
what  has  been  said  in  the  case  cited,  and  in  directing  a  refer- 
ence we  said : 

'4t  is  said,  in  support  of  the  report,  that  money  was  re- 
ceived from  the  sale  of  bonds,  and  from  sources  other  than 
current  earnings,  which  more  than  made  good  any  income 
applied  to  contract  obligations.  If  that  is  true,  the  appel- 
lant cannot  complain."     109  Fed.  220,  227,  48  C.  C.  A.  318. 

But  it  is  contended  that  no  such  reimbursement  of  ^'gross 
earnings*'  has  been  shown  in  this  case  as  was  shown  in  the 
case  cited  above.  To  make  the  distinction,  the  appellant 
excepted  to  the  item  of  $127,781.35,  money  borrowed  as  a 
reimbursement  of  the  gross  earnings  fund,  because  only 
$430.17  of  the  money  so  borrowed  was  in  fact  paid  into  the 
^'common  treasury,''  the  remainder  being  paid  out  upon  cer- 
tain specific  debts  of  the  company  without  reaching  the 
treasury.  He  also  excepted  to  the  item  of  $98,712.54,  realized 
from  the  sale  of  mileage  on  account  of  other  railroads,  and  not 
accounted  for  to  them,  upon  the  ground  that  this  was  not 
money  derived  from  a  source  other  than  current  earnings, 
and  should  have  been  so  treated. 

First,  as  to  the  money  borrowed  during  the  period  under 
inquiry.  The  master  reports  that  this  was  money  borrowed 
from  banks  on  the  promissory  notes  of  the  company  at 
different  dates,  and  secured  by  first  mortgage  bonds  of  the 
company,  deposited  as  collateral  security.  By  a  stipulation 
filed  in  this  court  it  is  agreed  that  these  notes  were  never 
paid,  and  that  the  bonds  constitute  a  part  of  the  bonds  secured 
by  the  mortgage  herein  foreclosed,  and  that  these  bonds  will 
share  equally  with  the  other  bonds  secured  by  the  mortgage, 
which  appellants  seek  to  displace.  Thus  this  so-called  bor- 
rowed money  has  been,  in  effect,  contributed  by  the  mort- 
gagees against  whom  appellant  asks  equitable  relief.  This 
borrowed  money  is  shown  to  have  been  checked  out  for  the 
following  purposes: 

To  pay  Car  Trust  notes $22,629  83 

To  the  payment  of  current  pay  roll 70,370 17 

Upon  j^eneral  debts  of  the  company,  not   beneficial   to  the 
bondholders,  and  not  current  operatinj^  expenses  entitled  to 

preferential  payment 33,569  44 

To  the  treasury  of  the  company  430 17 

$126.99961 
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The  item  of  $22,629.83  was  used  in  payment  of  Car  Trust 
notes  constituting  part  of  the  $88,208.31  charged  in  the  report 
as  a  diversion.  It  is  very  plain  that  the  alleged  diversion  must 
be  cut  down  to  this  extent,  for  to  that  extent  it  is  demonstrated 
that  there  was  no  misapplication  of  the  fund  arising  from 
current  operating  receipts,  which  is  the  only  fund  charge- 
able in  equity  with  current  expense  debts.  If  we  deduct  this 
amount  from  the  reported  aggregate  of  apparent  or  possible 
diversions,  we  have  $76,585.66  as  the  sum  which  has  been  paid 
out  to  the  mortgage  creditors,  or  for  their  benefit.  But  it  is 
further  shown  that  of  this  money,  raised  at  the  direct  expense 
of  the  mortgage  creditors,  $70,370.17  was  paid  in  reduction  of 
existing  current  expense  claims,  viz.,  hibor  claims  constituting 
current  pay  rolls.  If  the  right  of  the  creditors  of  the  class  to 
which  Gregg  belongs  to  displace  prior  fixed  liens  be  a  purely 
equitable  right  bottomed  upon  the  theory  that  the  mortgagee 
has  received  something  which  he  connot  equitably  retain,  it 
would  seem  most  inequitable  that  the  payment  of  current 
labor  claims  by  money  borrowed  through  an  enlargement  of 
the  mortgage  debt  should  be  disregarded  in  the  adjudgment 
of  the  equities  of  the  two  classes  of  creditors  solely  because  the 
money  so  borrowed  is  shown  to  have  been  directly  applied  to 
their  payment  without  first  having  been  paid  into  what  is 
figuratively  called  *Hhe  common  treasury."  But  for  this 
payment  of  the  current  pay  rolls  with  money  in  effect  contrib- 
uted by  the  mortgage  creditors,  the  unpaid  debts  of  the  in- 
come would  now  be  $70,000  greater  than  they  are.  That 
such  payments  did  not  directly  profit  Gregg,  as  his  debt  is 
still  unpaid,  is  no  answer. 

We  must  deal  with  the  creditors  of  the  income  and  the 
creditors  by  mortgage,  for  the  purpose  of  such  a  proceeding 
as  this,  as  constituting  two  classes  of  creditors.  It  is  only 
upon  this  plan  that  Gregg  has  any  standing  whatever,  for 
his  debt  was  created  during  the  month  immediately  preced- 
ing the  receivership,  and  was  not  payable  until  after  the  date 
of  the  appointment  of  the  receiver.  If  his  rights  are  to  be 
dealt  with  separately  and  apart  from  other  creditors  of  his 
class,  he  would  have  no  standing,  for  there  is  no  pretense  of 
a  diversion  after  his  debt  was  made.  We  must  also  treat 
''gross  earnings'*  for  the  period  of  six  months  preceding  the 
receivership  as  a  single  fund,  and  all  debts  made  for  current 
operating  expenses  during  that  time  as  equally  payable  out 
of  that  fund  before  any  part  of  it  is  justly  applicable  for 
other  purposes.  But,  if  we  do  this,  we  must  also  regard  all 
contributions  made  to  that  fund,  during  the  same  period,  from 
sources  other  than  income  from  operation,  as  a  reimbursement 
pro  tanto  on  account  of  payments  therefrom  either  for  per- 
manent improvements  or  mortgage  interest.  The  remainder 
of  the  borrowed  money  was  paid  out  upon  general  debts, 
debts  which  were  not  debts  to  the  income  nor  of  advantage  to 
the  mortgage  creditor. 

8  R  R  R— .54 
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Now,  it  is  conceded  that  if  this  borrowed  money  had  been 
paid  into  what  is  called  the  ''common  treasury,"  of  the  com- 
pany, and  then  paid  out  in  usual  course,  that  the  gross  earn- 
ings  fund  would  thereby  have  been  reimbursed,  and  the  case 
brought  precisely  within  the  facts  of  St.  Louis,  etc.,  R.  Co. 
V.  Cleveland,  etc.,  Ry.  Co.,  125  U.  S.  658,  675,  8  Sup.  Ct 
ion,  31  L.  Ed.  832,  and  Central  Trust  Co.  v.  East  Tenn.,  V. 
&  G.  R.  Co.,  80  Fed.  624,  26  C.  C.  A.  30,  32.  But  what  is 
the ''common  treasury*'?  Money  which  is  subject  to  the 
disposition  of  the  financial  agents  of  the  company  may  be 
said  to  be  money  in  the  common  treasury,  although  it  may 
be  in  different  banks  and  arise  from  many  sources.  There  is 
no  evidence  of  any  special  method  of  keeping  the  funds,  and 
the  proceeds  of  these  discounted  notes  seem  to  have  been 
passed  to  the  general  credit  of  the  company  in  the  bank  mak- 
ing the  discount,  and  then  checked  out  to  pay  such  obliga- 
tions as  the  company  saw  fit  to  pay.  The  mere  circumstance 
that  the  money  is  deposited  to  the  credit  of  the  company  in 
one  or  several  banks,  if  the  deposits  were  alike  subject  to  the 
checks  of  the  company,  is  of  no  significance,  for  it  is  in  the 
common  treasury  of  the  company  in  as  full  a  sense  as  if  but 
one  account  had  been  kept.  There  is  no  evidence  that  any 
part  of  this  money  was  borrowed  to  pay  the  particular  debts 
to  which  it  was  in  fact  appropriated,  and  the  fair  inference  is 
that  the  fact  that  the  proceeds  of  these  discounted  notes  were 
paid  out  upon  particular  debts  was  only  accidental.  But  it 
is  said  that  the  reimbursement  for  gross  earnings  improperly 
applied  to  improvements  or  mortgage  interest  by  money  aris- 
ing from  other  sources  only  operates  to  relieve  the  bond- 
holders from  liability  to  restore  because  the  mingling  of 
money  arising  from  current  earnings  with  such  other  money 
makes  it  impossible  to  say  whether  in  fact  current  earnings 
have  been  misapplied,  for  it  may  be  that  the  mortgage  in- 
terest paid  or  the  permanent  improvements  made  were  in 
fact  paid  from  the  fund  which  arose  from  such  other  sources. 
This  fact  that  general  debts  to  the  extent  of  about  $33,000 
were  paid  out  of  borrowed  money,  and  not  out  of  the  "gross 
earnings  fund,"  is  a  fact  which  does  distinguish  this  case 
from  the  two  cases  in  which  that  fund  was  held  to  be  reim- 
bursed by  borrowed  money,  and  is  a  fact  of  some  significance 
in  the  administration  of  this  equity  in  favor  of  preferential 
debts  of  the  income;  for  it  cannot  be  said  that  the  gross^ 
earnings  depleted  in  favor  of  the  bondholders  has  thereby 
been  made  good.  We  shall  therefore  ignore  this  item  of 
$33,000  borrowed  money  as  not  a  reimbursement  of  the  cur- 
rent earnings  fund,  because  it  was  never  in  fact  paid  into 
that  fund,  nor  applied  in  easing  that  fund  by  the  payment 
of  claims  which  were  an  equitable  charge  thereon. 

Excluding  this  part  of  the  money  borrowed,  the  account 
between  the  two  classes  of  creditors  stands  thus: 
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Diversion  reported  by  the  master $99,215  49 

Reimbursements  of  that  fund  : 

Borrowed  money  applied  to  pay  Car  Trust  notes $22,629  83 

Borrowed  money  applied  to  pay  pay  rolls 70,370  17 

Old  collections  nat  current  income 2,148  47 

Borrowed  money  paid  to  company  treasury  430  IS 


Total  reimbursements $95,578  62 

Balance  of  diversions 3,636  87 


$99,215  49 

There,  however,  remains  as  an  additional  reimbursement 
the  sum  of  $98,712.54,  which  was  paid  into  the  current  income 
fund  from  the  sale  of  mileage  books  sold  on  account  of 
other  railroads,  and  not  accounted  for  to  them.  This  item 
was  excepted  to  upon  the  ground  that  it  did  not  represent 
money  derived  from  a  source  other  than  current  earnings. 
The  exception  was  overruled,  and  it  is  now  assigned  as  error. 
The  contention  is  that  this  was  in  fact  current  earnings,  and 
should  be  treated  and  regarded  as  a  fund  primarily  appro- 
priated to  the  payment  of  current  income  debts.  If  this 
were  conceded,  the  result  would  be  to  enlarge  the  current  in- 
come fund  to  that  extent.  If  that  fund  was  $98,7x2.54  larger 
than  shown  by  its  exclusion,  it  may  be  that  the  srross  earn- 
ings thus  swelled  would  be  large  enough  to  provide  a  fund 
sufficient  to  pay  current  operating  expenses  and  leave  a  net 
income  ample  to  make  the  improvements  and  pay  the  interest 
by  which  bondholders  have  profited.  To  ascertain  how  this 
would  leave  the  matter  would  require  a  recasting  of  the 
master's  report,  for  we  have  already  referred  to  the  fact  that 
he  has  failed  to  report  whether  the  gross  earnings  were  in- 
sufficient to  justify  the  payments  which  he  has  reported  as 
diversions.  But  we  are  of  opinion  that  this  item  of  receipt 
was  properly  reported  as  an  extraordinary  item,  not  properly 
to  be  regarded  as  current  income.  Mileage  books  were  sold 
in  bulk,  and  at  a  discount,  to  brokers  and  others,  aggregating 
$128,000.  These  books  represented  mileage  over  the  C.  S.  & 
H.  R.  Co.  and  other  railroads  for  whom  it  acted  in  issuing 
such  books.  Of  this,  $98,712.54  represented  the  price  of 
mileage  sold  and  collected  on  account  of  other  railroads,  and 
as  such  constituted  a  part  of  the  trafHc  balance  due  to  such 
roads.  Concerning  the  transaction,  the  master,  who  had  all 
the  witnesses  and  books  before  him,  reports  as  follows: 

''This  money  was  never  treated  as  current  earnings  by  the 
accounfants  of  the  company.  It  was  carried  in  a  suspense 
account.  The  mileage  books  were  sold  at  a  discount  (about 
$16  per  book;  price  about  $20).  The  transaction,  appar- 
ently, amounted  to  the  borrowing  of  that  much  money  by  the 
railroad  company  on  the  security  of  the  mileage  books,  the 
money  to  be  repaid  in  the  future  in  the  services  of  the  C.  S.  & 
H.  Railroad  Company  by  the  carrying  of  passengers,  or  in  sim- 
ilar services  of  other  railroad  companies,  who  were  to  be 
reimbursed  by  the  C.  S.  &  H.  Railroad  Company  for  such  serv- 
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ices.  Could  a  sale  of  bonds  to  raise  money  be  distinguished^ 
in  principle,  from  such  sale  of  mileage  books,  made  in  quan- 
tities to  brokers,  and  at  such  discounts  as  to  preclude  any 
probability  that  the  transaction  was  a  mere  selling  of  tickets 
in  the  usual  course  of  business?  It  appears  to  have  been  re- 
sorted to  as  a  means  of  raising  money  on  the  general  credit 
of  the  railroad  company  after  all  ordinary  means  of  doing  so 
had  been  practically  exhausted.  The  mileage  books  were 
promises  to  render  services  on  presentation,  and  sold  as  they 
were,  in  the  way  they  were,  in  bulk,  and  on  the  faith  of  the 
general  credit  of  the  railroad  company,  and  it  appears  to  this 
amount  not  accounted  for,  the  proceeds  seem  distinguishable 
from  earnings." 

It  is  difficult  to  see  why  money  derived  from  such  a  source 
should  be  regarded  as  ordinary  current  income,  such  as  is 
primarily  devoted  to  ordinary  current  operating  expenses. 
By  the  transaction  the  company  created  a  debt  to  each  of  the 
companies  upon  whose  lines  such  mileage  was  sold.  The 
company  itself  did  not  regard  it  as  current  earnings,  and  did 
not  carry  the  income  in  that  account.  Merion,  the  auditor^ 
testified  that  the  money  thus  raised  was  ''paid  out  for  any- 
thing we  had  to  pay;  it  went  direct  to  the  treasurer.*'  Now, 
it  is  evident  that,  if  these  proceeds  had  been  used  to  pay 
mortgage  interest,  the  current  opetating  expense  creditors 
could  not  complain,  and  equally  evident  that,  if  the  pay- 
ments claimed  to  be  diversions  were  paid  out  of  the  fund 
«  thus  swelled,  that  fund  was  thus  reimbursed  to  the  full  extent 
of  this  fund  from  a  source  other  than  current  income. 

We  see  no  error  in  the  decree,  and  it  is  accordingly 
affirmed. 

West  v.  Louisville  &  N.  R.  Co. 

{Supreme  Court  of  Alabama^  June  i8, 1903 J) 

[34  80.  Rep.  852.] 

Private  Alley— Right  to  Have  Kept  Open— Stations— Ingress  and  Egress. 

A  railroad  owned  a  lot  on  which  was  located  its  freight  depot.  The 
lot  abutted  on  an  alleyway,  which  had  been  established  several  years 
before  by  the  then  owners  of  the  property.  The  alley  ran  from  a 
public  street  by  the  freight  depot  to  a  private  road,  used  as  a  means 
of  approach  to  the  passenger  station,  which  itself  did  not  abut  on 
the  alley :  heldt  that  the  railroad  was  not  entitled  to  have  the  alley 
kept  open  for  use  by  the  public  in  going  to  and  from  the  passenger 
station. 
Bill  in  Equity — Motion  to  Dismiss. 

A  motion  to  dismiss  a  bill  in  equity  will  be  overruled  if  equity  is 
apparent  on  its  face,  though  the  facts  be  illy  pleaded,  and  the  bill  be 
demurrable  on  that  ground. 

Appeal  from  City  Court  of  Montgomery. 

Bill  by  the  Louisville  &  Nashville  Railroad  Company 
against  D.  P.  West.  Decree  for  complainant.  Defendant 
appeals.     Reversed. 
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The  facts  averred  in  the  bill  were  as  follows:  The  com-^ 
plainant  is  a  railroad  corporation  engaged  in  the  business  of 
a  common  carrier  in  the  city  and  county  of  Montgomery^ 
state  of  Alabama,  and  is  the  owner  of  a  piece  or  parcel  of  land 
situated  in  Montgomery,  upon  which  is  located  its  freight 
depot,  and  a  portion  of  which  is  devoted  to  a  private  street. 
Said  lot  abuts  on  Gilmer  alley,  which  alley  runs  from  Talla- 
poosa street,  parallel  with  Commerce  street,  to  a  private 
roadway  used  as  a  means  of  approaching  the  Union  Passenger 
Station  in  the  city  of  Montgomery.  Gilmer  alley  was  estab- 
lished by  the  then  owners  of  the  property  on  either  side  of  it 
by  a  deed  executed  on  December  26,  1888,  which  deed  in  made 
an  exhibit  to  the  bill.  The  complainant's  property,  which 
was  included  in  said  deed,  lies  on  the  opposite  side  of  Gil- 
mer alley  from  the  side  occupied  by  the  building  known  as 
the  "Windsor  Hotel.'*  After  the  establishment  of  Gilmer 
alley,  and  after  the  recording  of  the  deed  establishing  it,  the 
defendant,  D.  P.  West,  became  the  owner  of  the  building 
known  as  the  ''Windsor  Hotel,"  which  is  on  theopposite  side 
of  Gilmer  alley  from  the  complainant's  property;  and,  at  the 
time  West  purchased,  he  took  with  notice  of  the  existence 
of  said  Gilmer  alley,  and  of  the  contract  by  which  it  was 
made  and  laid  ofi.  West  has  for  some  years  conducted  the 
business  of  a  hotel  in  said  Windsor  Hotel  building.  The 
Union  Passenger  Station  in  the  city  of  Montgomery,  into 
which  the  complainant  and  other  railroads  in  the  city  of 
•  Montgomery  operate  many  trains  daily,  is  near  the  end  of 
"Gilmer  alley;  and  said  alley,  which  is  40  feet  wide,  is  a  short 
and  expeditious  route  by  which  persons  can  go  to  and  come 
from  said  Union  Passenger  Station,  and  also  to  the  freight 
depot  owned  and  used  by  the  complainant  for  the  purpose  of 
receiving  and  delivering  freight.  The  defendant  West  has 
erected  in  said  Gilmer  alley,  immediately  adjoining  and  in 
the  rear  of  said  Windsor  Hotel,  an  inclosure,  in  which  he  has 
placed  and  is  now  operating  a  boiler  and  other  machinery. 
This  inclosure  or  structure  is  about  60  feet  long  and  8  feet 
wide,  and  greatly  obstructs  the  free  passage  over  that  part  of 
Gilmer  alley  on  which  complainant's  property  abuts.  Said 
obstruction  causes  ''injury  and  damage  to  complainant 
different  and  separate  from  that  suffered  by  the  public,  and  is 
a  private  nuisance,  and  the  damage  thereby  sustained  is  not 
susceptible  to  accurate  ascertainment  in  money,  and  is  con- 
stantly recurring  from  day  to  day."  Complainant  has 
demanded  of  the  defendant.  West,  that  he  move  said  obstt  no- 
tion from  said  alley,  but  West  has  refused,  and  still  refuses, 
to  do  so.  It  was  then  averred  in  the  bill  that  the  com- 
plainant is  informed  by  counsel,  and  believes,  and,  upon  such 
information  and  belief,  states,  that  said  D.  P.  West  has  no 
right  to  maintain  said  structure  in  said  alley,  and  complainant 
is  entitled  to  have  said  Gilmer  alley  kept  open  for  the  passage 
of  said  freight  and  persons,  and  free  from  any  obstructions 
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throughout  its  entire  length  and  width.  The  prayer  of  the 
bill  is  that  a  decree  be  rendered  '^commanding  and  requiring 
said  D.  P.  West  to  remove  and  abate  said  structure  herein- 
above described  from  said  Gilmer  alley,  and  forever  enjoin- 
ing and -restraining  him  from  erecting  any  structure  in  said 
Gilmer  alley,  or  from  obstructing  the  same,  without  the  con- 
sent of  all  holders  and  owners  of  the  property  abutting  on 
said  Gilmer  alley/'  There  was  also  a  prayer  for  general  re- 
lief. The  defendant  West  demurred  to  the  bill  upon  the  fol- 
lowing grounds:  ''(i)  The  bill  shows  that  the  only  obstruction 
caused  by  said  structure  in  said  alley  is  the  obstruction  of  the 
alleged  right  of  complainant  to  have  said  alley  used  for  pub- 
lic purposes.  (2)  The  bill  fails  to  allege,  as  a  predicate  for 
relief,  that  said  alleged  obstruction  *  interfered  with  com- 
plainant's rights  as  owner  of  land  abutting  on  said  alley. 
(3)  The  bill  alleges  no  injury  to  complainant  as  an  abutting 
proprietor  on  said  alley.  (4)  The  bill  alleges,  as  the  only 
ground  of  complaint,  the  obstruction  of  the  public  in  the  use 
of  said  alley,  when  it  appears  the  public  have  no  right  to  use 
the  same."  The  defendant  also  moved  to  dismiss  the  bill  for 
the  want  of  equity.  On  the  submission  of  the  cause  upon  the 
demurrer  and  the  motion  to  dismiss  for  the  want  of  equity, 
there  was  a  decree  rendered  overruling  both  the  demurrer  and 
the  motion  to  dismiss  for  the  want  of  equity. 

A.  A.  Wiley  and  J.  M.  Chilton,  for  appellant. 
Chas.  P.  Jones,  for  appellee. 

DOWDELL,  J.  The  facts  averred  in  the  bill  show  a  joint 
easement  in  the  complainant  and  respondent  in  a  private 
alleyway.  Yet  the  theory  of  the  bill,  and  its  purpose, 
according  to  its  averments,  when  construed  more  strongly 
against  the  pleader,  as  the  rule  of  pleading  requires,  is  evi- 
dently one  for  the  abatement  of  a  public  nuisance.  The  bill 
alleges  that  the  complainant  has  an  interest  different  from 
that  of  the  general  public.  This  is  an  averment  essential  in 
a  bill  by  an  individual  for  the  abatement  of  a  public  nuisance, 
but  it  is  altogether  unnecessary  in  a  bill  to  abate  a  private 
nuisance.  While  the  bill  avers  that  the  complainant  is  the 
owner  of  a  lot  which  abuts  on  said  alley,  and  upon  which  is 
located  its  freight  depot,  still  one  of  the  main  objects  of  the 
bill,  if  not  its  principal  object,  in  removing  the  alleged 
obstruction  in  the  private  alleyway,  is  to  open  up  the  same 
to  afford  free  passage  to  persons  going  to  and  from  the 
Union  Passenger  Station,  through  which  the  complainant 
railroad  company  and  other  roads  operate  many  trains  daily. 
The  allegations  of  the  bill,  we  think,  show  that  the  real 
purpose  of  the  complainant  is  to  have  the  alley  opened  for 
the  use  of  the  public  in  approaching  the  Union  Passenger 
Station,  which  is  located  upon  a  lot  not  abutting  on  said 
alley,  but  is  wholly  separate  and  disconnected.  The  ease- 
ment in  question  is  one  appurtenant  to  property  abutting  on 
the  alley,  the  benefits  of  which  are  limited  to  the  uses  of 
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abutting  property  owners,  as  such.  ''One  having  a  right  of 
way  appurtenant  to  certain  land  cannot  use  it  for  the  benefit 
of  other  land.**  Davenport  v.  Lamson,  21  Pick.  72.  '*If  a 
man  have  a  private  way  to  a  close,  he  must  not  enlarge  it  to 
other  purposes.**  Albert  v.  Thomas,  73  Md.  189,  20  Atl.  912. 
**  Private  ways  are  confined  in  their  use  to  the  purposes  for 
which  they  are  granted,  and  cannot  be  extended  by  the 
grantees.  When  intended  to  give  access  only  to  particular 
premises,  they  cannot  be  used  thereby  to  reach  other  lands. 
Where  one  has  a  right  of  way  to  a  three-acre  close,  he  cannot 
use  it  to  pass  over  such  close  from  or  to  closes  beyond,  and 
is  a  trespasser  if  he  enter  upon  the  three-acre  close  for  such 
purpose.**  Greene  v.  Canny,  137  Mass.  64;  Redemptorists  v. 
Wenig,  79  Md.  348,  29  Atl.  667;  Hoosier  Stone  Co.  v.  Malott, 
130  Ind.  21,  29  N.  £.  412.  See,  also,  Goddard'sLaw  of  Ease- 
ments, 321,  324.  We  think  the  demurrer  sufficiently  raised 
the  above  questions,  and  the  court  erred  in  overruling  the 
same. 

The  rule  as  to  the  office  of  a  motion  to  dismiss  a  bill  for 
want  of  equity  was  laid  down  in  the  case  of  Blackburn  v. 
Fitzgerald  et  al.,  130  Ala.  584,  30  South.  568,  following  the 
principle  stated  in  Seals  v.  Robinson  &  Co.,  75  Ala.  368.  If 
equity  is  apparent  on  the  face  of  the  bill  from  the  facts 
stated,  though  such  facts  be  illy  pleaded,  and  for  that  reason 
rendering  the  bill  demurrable,  on  motion  to  dismiss  for  waat 
of  equity  the  same  will  be  considered  as  amended  as  to  such 
defective  pleading,  leaving  the  respondent  to  his  remedy  by 
demurrer.  In  accordance  with  the  above  rule,  the  motion  to 
dismiss  the  bill  for  want  of  equity  was  properly  overruled. 
Sec,   also,    Gardner  v.  Knight,   124  Ala.  273,  27  South.  298. 

For  the  error  in  overruling  the  demurrer,  the  decree  will 
be  reversed,  and  one  will  be  here  rendered  sustaining  the 
demurrer.     Reversed  and  rendered. 


Cedar  Rapids  Canning  Co.  v.  Burlington,  C.  R.  &  N. 

Ry.  Co. 

{Supreme  Court  of  lowa^  May  27,  1903.) 

[95  N.  W.  Rep.  195.  J 

Railroads— Right  of  Way— Presumption  as  to  Width— Evidence. 

The  presumption  that  a  railroad  company  acquired,  as  grantee  in 
a  deed  conveying  to  it  a  strip  of  land  50  feet  wide  on  each  side  of  the 
center  of  its  main  track  as  definitely  located,  a  right  of  way  of  the 
maximum  statutory  width  of  100  feet,  is  overcome  by  proof  that  a  third 
person  as  grantee  in  a  deed  conveying  land  adjacent  to  the  railroad 
right  of  way,  erected  a  fence  30  feet  from  the  center  of  the  com- 
pany's main  track,  and  occupied  the  land  up  to  the  fence  for  more 
than  25  years,  without  objection  from  the  company. 

Appeal  from  District  Court,  Linn  County ;  W.  N.  Treichler, 
Judge. 

Action  to  quiet  title  to  a  strip  of  land.     Defendant  claimed 


856         Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Cedar  Rapids  Canning  Co.  v.  Burlington,  etc.,  Ry.  Co 

it  as  a  part  of  its  right  of  way.     On  hearing,  the  petition  was 
dismissed,  and  plaintiff  appeals.     Reversed. 

Redmond  &  Stewart,  for  appellant. 

J.  C.  Leonard,  S.   K.  Tracy,   Carroll  Wright,   and  John  I. 
Dille,  for  appellee. 

LADD,  J.  This  is  a  controversy  concerning  a  strip  of 
land  about  20  feet  wide  and  200  feet  long.  It  is  either  a  part 
of  defendant's  right  of  way,  or  of  land  fenced  in  by  plaintiff. 
The  defendant's  railroad  was  built  in  1871.  In  October,  1872, 
one  Hull  conveyed  the  adjacent  land  to  the  Star  Wagon 
Company.  This  land  was  measured  and  staked  out,  and,  as 
described  in  the  deed,  extended  to  within  about  30  feet  as 
from  the  center  of  defendant's  main  track,  though  the  west 
boundary  was  mentioned  as  the  right  of  way.  The  plaintiff 
claims  under  the  wagon  company,  through  mesne  convey- 
ances, with  practically  the  same  descriptions.  In  the  sum- 
mer of  1874  the  wagon  company  erected  a  tight  board  fence, 
8  feet  high,  on  the  line  supposed  by  it  to  be  the  boundary  be- 
tween the  land  purchased  from  Hull  and  the  right  of  way;  the 
same  being  a  part  of  the  inclosure  about  all  its  ground  and 
works.  This  remained  until  about  three  years  before  the 
trial,  when  it  was  replaced  by  a  new  one  of  like  description. 
In  April,  1901,  plaintiff  was  about  to  construct  a  warehouse 
near  the  fence,  when  it  was  advised  that  the  defendant 
claimed  that  its  right  of  way  extended  50  feet  from  the  center 
of  the  main  track,  as  originally  located ;  and  on  the  same 
night  a  side  track  farther  east  on  plaintiff's  premises  was  re- 
moved to  the  disputed  strip,  and  covered  with  cars.  The 
only  evidence  of  title  introduced  by  defendant  was  a  deed 
dated  February  11,  1874,  .from  Hull  to  defendant's  prede- 
cessor, of  ^'a  strip  of  land  fifty  feet  in  width  on  each  side  of 
the  center  line  of  said  railroad  as  now  definitely  located  over 
and  across  that  part  of  the  tract  of  land  conveyed  by  Myron 
L.  Pardee,  executor  of  L.  B.  Crocker  and  John  Bertram,  to 
said  Hull,"  and  another  from  John  Bertram  to  Hull,  dated 
December  26,  1872,  describing  land  including  this,  '^except 
that  the  Chicago  &  Northwestern  Railway  Company  and  the 
Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company 
have  each  the  right  to  use  for  a  right  of  way  that  portion  of 
the  above  granted  and  described  premises  now  so  used  and 
occupied  by  them  respectively." 

Neither  party  traces  its  title  back  to  the  government,  but 
appellant  opens  its  argument  by  saying:  ''The  facts  in  this 
case  are  that  prior  to  1872  one  Bertram  and  others  owned  the 
land  in  controversy — a  strip  about  20  feet  wide  and  about  200 
feet  long.  A  sale  of  this  property,  together  with  land  and 
lots  east  and  west  of  it  and  north  and  south  of  it,  also,  was 
made  by  the  owners  about  this  date  to  O.  N.  Hull,  now 
deceased;  and  Hull  became  the  owner  of  the  fee  over  which 
the  railroad  track  referred  to  in  the  evidence  as  the  original 
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main  line  of  the  B.,  C.  R.  &  N.  ran;  also  of  the  land  over 
which  the  C.  &  N.  W.  Ry.  track  was  laid.  Being  the  owner 
of  all,  negotiations  were  opened  between  Hull  and  the  Star 
Wagon  Company,  then  located  further  north,  to  sell  a  site 
south  of  what  is  now  Twelfth  avenue,  formerly  Shearer  street, 
and  east  of  the  B.,  C.  R.  &  N.  tracks.''  From  this  admis- 
sion it  is  to  be  inferred,  in  defendant's  favor,  that  its  road 
was  laid  across  a  body  of  land  owned  by  Bertram  and  others, 
subsequently  conveyed  to  Hull.  The  validity  of  its  claim  to 
a  right  of  way  is  not  put  in  issue.  The  only  controversy  is  as 
to  whether  such  way  extends  50  feet  east  of  the  center  of  the 
main  track,  as  originally  located,  or  but  30  feet,  to  the  fence. 
The  defendant  insists  that,  from  the  laying  of  its  track  and 
operation  of  the  road,  the  presumption  arises  that  it  acquired 
a  rieht  of  way  of  the  maximum  statutory  width,  of  100  feet. 
It  cites  Drake  v.  Ry.,  63  Iowa,  302,  19  N.  W.  215,  50  Am. 
Rep.  746;  but,  while  the  easement  was  there  presumed,  its 
width  is  not  mentioned.  In  Campbell  v.  Ry.,  iiolnd.  490, 
II  N.  £.  482,  the  father  of  the  plaintiff  had  permitted  defend- 
ant to  lay  its  track  through  his  farm  in  1868,  and  to  occupy  and 
improve  the  right  of  way  until  1881,  when  the  son  brought 
action  for  possession;  and  it  was  held  that  as  the  company 
had  entered  the  land  with  the  license  and  consent  of  the 
father,  under  whom  the  plaintiff  claimed,  and  expended  its 
money  on  the  faith  of  such  license,  a  right  of  way  was 
acquired,  in  the  absence  of  any  limitations  thereon,  to  the 
full  statutory  width.  But  the  right  to  any  way,  rather  than 
that  of  a  particular  breadth,  was  in  issue.  In  Prather  v. 
Western  Union  Tel.  Co.,  89  Ind.  501,  the  railroad  was  con- 
structed across  plaintiff's  farm,  and  he  neglected  to  claim 
damages  within  the  statutory  period.  The  telegraph  com- 
pany, by  permission  of  the  railroad  company,  and  on  condi- 
tion that  the  latter  might  use  one  wire,  placed  its  poles  29 
feet  from  the  center  of  the  track;  and  the  court  held,  in  an 
action  against  it  for  trespass,  that,  in  the  absence  of  any  rec- 
ord evidence  of  the  width  of  the  right  of  way,  it  would  be 
presumed  to  be  60  feet,  as  authorized  by  statute.  In  Jones  v. 
Ry.  (Pa.)  23  At).  251,  the  track  appears  to  have  been  con- 
structed in  the  street  within  30  feet  of  plaintiff's  lot,  and  he 
asked  damages.  The  court  held  that,  in  the  absence  of  proof 
to  the  contrary,  the  company  will  be  presumed  to  intend  to 
appropriate  all  the  statute  will  allow,  saying:  ''The  lines  of 
a  street  on  which  a  railroad  company  locates  the  center  line 
of  its  road  and  lays  its  tracks  are  not  necessarily,  nor  pre- 
sumed to  be,  the  boundaries  of  its  right  of  way.  These  may 
be  within,  beyond,  or  upon  the  lines  of  the  street,  but  in 
either  case  it  is  the  duty  of  the  company  to  designate  them 
by  some  appropriate  and  decisive  act.  A  company  which  re- 
fuses, when  requested  by  the  lot  owner,  to  define  its  right  of 
way  by  marking  the  outside  lines,  may  be  expected,  when  its 
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necessities  or  interests  require  it,  to  claim  an  appropriation 
of  the  full  width  of  sixty  feet,  and  to  invoke  the  presumption 
already  mentioned  in  support  of  the  claim.''  It  is  clear  from 
these  decisions  that  defendant's  predecessor  must  be  pre^ 
sumed  to  have  acquired  a  right  of  way  lOO  feet  wide,  in 
establishing  the  road.  That  was  prior  to  the  conveyance  by 
Hull  to  the  wagon  company.  The  tract  of  land  owned  by 
him  was  servient  to  the  easement  of  the  railroad  company, 
and,  of  course,  he  could  not  deprive  it  of  any  part  of  the  right 
of  way  by  sale  to  others.  But  a  railroad  company  is  not 
bound  to  acquire  a  right  of  way  of  any  particular  width,  nor 
to  lay  its  main  track  in  the  center  of  that  which  is  acquired. 
While  ordinarily  it  is  to  be  presumed  to  have  obtained  away 
of  the  maximum  width,  and  to  have  intended  to  have  its  track 
in  the  center,  this  is  merely  a  naked  assumption,  casting  the 
burden  of  proof  on  any  one  asserting  the  contrary,  and  may 
be  overcome  by  evidence  rebutting  the  inference.  As  to 
width,  this  must  necessarily  be  so,  for  ordinarily  a  small  por- 
tion of  the  right  of  way  is  at  first  made  use  of,  and  the  re- 
mainder only  as  necessity  demands.  Hence  actual  possession 
of  the  portion  of  the  way  farthest  from  the  track  was  seldom 
taken  prior  to  the  construction  of  fences.  But  this  very  fact 
should  make  courts  cautious  in  fixing  such  boundaries,  and 
exact  satisfactory  proof  in  order  to  defeat  the  assumption. 
The  right  of  way  immediately  north  of  this  is  but  6o  feet 
wide.  The  precise  width  of  that  to  the  south  is  not  dis- 
closed, but  seems  to  be  somewhat  less  than  lOO  feet.  This 
fence  was  placed  on  what  the  wagon  company  supposed  to  be 
the  boundary  line  in  1874,  within  three  years  of  the  laying  of 
the  track.  It  was  a  part  of  the  enclosure  of  its  entire  grounds. 
It  was  such  a  structure  as  usually  marks  a  division  line,  and  of 
its  location  and  the  occupancy  of  the  disputed  strip  the  defend- 
ant was  charged  with  notice.  The  continuance  of  this  fence 
and  the  occupancy  of  the  land  up  to  it  for  more  than  25  years, 
without  any  objection  on  part  of  defendant,  we  think  suffi- 
cient to  overcome  the  presumption  that  the  railroad  had 
acquired  an  easement  in  a  strip  of  land  50  feet  wide  east  of 
the  center  of  its  main  track,  and  leads  to  the  conclusion  that 
it  had  either  obtained  a  right  of  way  less  than  100  feet  in 
width,  or  else  that  the  greater  part  lies  west  of  the  center  of 
the  track.  In  Barlow  v.  Ry.,  29  Iowa,  276,  and  Slocumb  v. 
Ry.f  57  Iowa,  675,  II  N.  W.  641,  the  extent  of  the  right  of 
way  was  fixed.  Here  the  disputed  land  had  been  conveyed 
by  Hull  to  the  wagon  company,  and  the  defendant  necessarily 
relies  solely  on  the  presumption  arising  from  the  location  of 
its  tracks.     Reversed. 
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Mercantile  Trust  Co.  v,  Chicago,  P.  &  St.  L.  Ry.  Co.  et  ai. 
Same  v.  Trustees  of  Illinois  College. 

{Circuit  Court o/ Appeals,  Seventh  Circuity  April  14,  igojf,) 

[123  Fed.  Rep.  393.] 

Vendor's  Lien— Removal  of  Machinery  from  Building— Liability  of  Re- 
ceiver. 
The  president  of  four  different  railroad  companies,  whose  roads 
^^ere  operated  tog^ether  as  one  line  tinder  an  arrangement  in  the 
nature  of  a  partnership  and  a  common  management,  purchased  in 
hitt  own  name,  but  for  the  use  of  such  line,  certain  shops  contain- 
ing machinery,  which  were  used  as  machine  shops  by  the  consoli- 
dated lines.  He  took  a  deed,  which  was  not  recorded,  but  which 
reserved  a  vendor's  lien  for  an  unpaid  portion  of  the  purchase  money. 
Subsequently  the  machinery  from  the  shops  was  removed  to  another 
location,  which  was  owned  by  one  of  the  constituent  companies, 
where  it  was  used  in  the  same  way,  and  later  passed  into  the  hands 
of  a  receiver  for  such  company :  held^  that  such  company  was  not 
a  purchaser  for  value,  but  was  chargeable  with  notice  of  the  vendor's 
lien,  and  the  receiver  should  be  required  to  pay  to  the  holder  of  the 
pnrchase-money  notes  the  value  of  the  machinery  so  taken  to  the  ex- 
tent of  such  notes. 

Same. 

In  such  case  there  was  no  sale  or  transfer  of  the  machinery,  such 
aa  required  the  lienholder  to  first  exhaust  the  real  estate,  it  being  at 
all  times  in  equity  the  property  of  the  associated  lines,  nor  was  the 
receiver  entitled  to  replace  it,  after  it  had  been  used  for  a  number  of 
yeara  since  its  removal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  Chicago,  Peoria  &  St.  Louis  Railway  Company  ex- 
ecuted three  several  mortgages  upon  its  railway,  one  to  the 
Mercantile  Trust  Company,  one  to  the  Central  Trust  Com- 
pany, and  one  to  the  Metropolitan  Trust  Company,  dated, 
respectively,  March  i,  1888,  July  15,  1889,  and  June  i,  1891, 
which  were  immediately  thereafter  duly  recorded,  to  secure 
certain  bonds  issued  by  that  company.  Three  separate  suits 
were  brought  in  the  court  below  to  foreclose  these  mortgages. 
The  causes  were  consolidated,  and  an  order  was  entered 
appointing  Charles  H.  Bosworth,  one  of  the  appellants,  and 
E.  Ellery  Anderson,  who  subsequently  resigned,  receivers  of 
the  road,  who  took  possession  and  operated  the  road  under 
the  order  of  the  court.  For  some  years  prior  to  the  receiver- 
ship, the  Chicago,  Peoria  &  St.  Louis  Railway  Company, 
the  Jacksonville  Southeastern  Railway  Company  (later  the 
Jacksonville,  Louisville  &  St.  Louis  Railroad  Company),  the 
Litchfield,  Carrolton  &  Western  Company,  and  the  Chicago, 
Greenville  &  Southern  Railway  Company  were  operated  under 
a  common  management  known  as  the  '^  Jacksonville  South- 
eastern Line."  This  arrangement  was  in  the  nature  of  a 
partnership,  common  books  of  account  being  kept,  known  as 
I'Line  Books,"  the  earnings  of  all  the  roads  being  deposited 
in  a  common  account,  and  the  expenses  of  all  the  roads  were 
paid  from  this  common  fund.     William  S.    Hook  was  the 
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president  and  general  manager  of  each  of  these  railway  com- 
panies and  the  common  administrator  of  the  fund.  The 
Chicago,  Peoria  &  St  Loais  Railway  Company  of  Illinois, 
one  of  the  appellants,  succeeded  to  the  property  and  rights 
acquired  by  the  purchasers  of  the  Chicago,  Peoria  &  St.  Louis 
Railway  Company,  sold  in  September,  1895,  under  a  decree  in 
the  consolidated  suit. 

On  October  9,  1886,  Archibald  C.  Wadsworth  by  deed  of 
that  date  conveyed  and  granted  to  William  S.  Hook,  in  con- 
sideration of  $2,000  then  paid  and  the  further  sum  of  $4,000, 
payable  one-half  in  one  year  and  one-half  in  two  years  from 
that  date,  with  interest  as  expressed  in  two  certain  notes, 
certain  real  estate  in  the  county  of  Morgan,  Illinois,  with  the 
buildings,  tracks,  switches,  switch  stands,  machinery,  etc., 
thereon  formerly  belonging  to  the  Jacksonville  Car  Company. 
This  deed  reserved  a  vendor's  lien  upon  the  granted  premises 
to  secure  the  unpaid  purchase  money  represented  by  the  tKO 
notes.  The  deed  was  delivered  to  Hook,  but  was  never  re- 
corded. These  notes  were  indorsed  and  transferred  by  Wads- 
worth,  in  October,  1886,  for  value,  to  the  Trustees  of  Illinois 
College,  the  appellee,  who  has  since  been  and  is  now  the 
holder  of  them;  and  the  principal  of  them,  with  interest  since 
October  9,  1892,  remains  unpaid.  The  purchase  by  Hook  was 
made  on  account  of  the  Jacksonville  Southeastern  Railway 
Company,  now  known  as  the  Jacksonville,  Louisville  &  St. 
Louis  Railroad  Company ;  but  there  was  no  formal  conveyance 
by  Hook  to  the  Jacksonville  Company,  the  property  conveyed 
by  the  deed  being  controlled  and  used  by  that  company  as  a 
car  manufacturing  and  repair  shop  from  the  date  of  the  sale 
until  1892.  The  property  conveyed  becoming  inadequate  for 
the  uses  of  the  Jacksonville  Southeastern  Line,  in  1892  the  old 
buildings  were  dismantled  and  tracks  torn  up,  the  materials 
and  machinery  carried  to  a  new  location,  and  the  new  shops 
were  thereafter  called  the  ''Chicago,  Peoria  &  St.  Louis  Rail- 
way Shops,*'  and  were  used  by  the  Jacksonville  Southeastern 
Line  as  a  car  manufacturing  and  repair  plant,  and  were  taken 
possession  of  by  the  receiver  in  the  principal  case.  The  value 
of  the  steel  boiler,  stationary  engine,  lathe,  hydraulic  wheel 
press,  belting  and  shafting,  and  other  machines  so  removed, 
is  found  by  the  master  to  have  been  $6,180,  aside  from  some 
5,500  feet  of  iron  rail,  the  value  of  which  is  not  stated. 

The  appellee  by  intervening  petition  asks  the  court  that  it 
enter  a  decree  directing  the  receiver  to  pay  to  the  petitioner 
the  value  of  the  machinery  as  it  was  when  taken  to  the  new 
premises,  or  that  the  machinery  be  restored  to  the  realty, 
with  the  value  for  the  use  of  the  same  and  damage  for  deteriora- 
tion in  value  while  in  use  in  the  new  shops.  The  master 
reported  that  restitution  could  not  be  made  in  specie,  and 
that  the  petitioner  should  be  paid  in  cash  for  the  same  to  the 
extent  of  the  principal  and  accrued  interest  upon  the  notes, 
which  report  was  confirmed  by  the  court,  and  a  decree  entered 
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that  Bosworth,  receiver  of  the  Chicago,  Peoria  &  St.  Louis 
Railway  Company,  pay  to  the  Trustees  of  Illinois  College  the 
amount  of  the  two  notes,  with  interest,  amounting  to 
$6,609.40.  This  decree  is  brought  by  the  named  appellants  to 
this  court  for  review. 

Bluford  Wilson  and  P.  B.  Warren,  for  appellants. 
Henry  A.  Gardner  and  Edwd.  P.  Kirby,  for  appellee. 

Before    JENKINS,    GROSSCUP,    and    BAKER.  Circuit 
Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

By  the  law  of  the  state  of  Illinois  the  vendor's  lien  reserved 
in. the  unrecorded  deed  to  Hook  was  potential  against  the 
world,  except  creditors  and  purchasers  in  good  faith.  The 
property  was,  without  the  knowledge  of  the  vendor,  removed 
by  Hook,  the  president  of  each  of  the  roads  and  the  common 
manager  of  them  all,  to  locality  in  fact  owned  by  the  Chicago, 
Peoria  &  St.  Louis  Railway  Company,  but  for  the  use 
of  the  several  constituent  companies  composing  the  Jack- 
sonville Southeastern  Line,  and  was  so  used  until  taken 
possession  of  by  the  receiver  in  this  suit.  He  could  only 
justify  his  title  and  possession  by  showing  that  the 
Chicago,  Peoria  &  St.  Louis  Railway  Company  was  a  bona 
fide  holder  of  the  property  for  value  and  without  notice  of 
the  vendor's  lien.  This  is  not  s.hown  by  the  mere  fact  of  re- 
moval and  the  placing  of  machinery  upon  premises  owned  by 
that  company,  and  in  fact  used  for  the  common  benefit  of 
the  constituent  companies;  nor  by  the  fact,  if  it  be  a  fact, 
that  that  company  was  the  only  member  of  the  association 
which  through  the  earnings  of  its  line  and  the  sale  of  its  bonds 
was  able  to  maintain  itself  and  its  associates;  nor  by  the  fact 
that  the  other  companies  would  in  any  accounting  be  shown 
to  be  indebted  to  it.  There  was  no  transfer  of  the  title  of 
the  property  by  Hook  to  any  one,  so  far  as  the  record  dis- 
closes. If  purchased  by  him  with  the  funds  of  the  Jackson- 
ville Southeastern  Line,  the  property  belonged  to  all  the 
companies,  and  was  subject  to  an  equitable  accounting  be- 
tween the  constituent  members  of  the  association ;  but  in  that 
event,  being  so  purchased  for  the  association  by  Hook,  its 
head,  who  was  also  the  president  and  manager  of  each  com- 
pany, knowledge  of  the  vendor's  lien  reserved  in  the  unre- 
corded deed  to  Hook  is  clearly  chargeable  to  each  constituent 
member  of  the  association.  No  one  member  of  the  partner- 
ship or  association  under  such  circumstances  could  be  heard 
to  say  that  it  acquired  the  property  without  knowledge  of  the 
lien.  There  is  no  evidence  of  a  sale  of  the  property  to  the 
Chicago,  Peoria  &  St.  Louis  Railway  Company,  or  of  any 
payment  by  it  therefor.  The  presumption  which  attaches  to 
commercial  paper  transferred  before  maturity  does  not 
apply  to  the  transfer  of  chattels.     A   bona   fide   purchase  for 
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value  without  notice  must  be  proven  as  a  fact  by  the  pos- 
sessor, and  is  not  to  be  presumed,  particularly  under  the  cir- 
cumstances surrounding  this  transaction. 

The  objection  that  the  realty  is  not  shown  to  be  insuffi- 
cient security  for  the  payment  of  the  debt  cannot  be  sustained. 
There  was  no  sale  of  this  property.  The  equitable  principle 
which  requires  a  sale  in  the  inverse  order  of  alienation  is  not 
applicable  here.  The  principle  invoked  is  applied  ''where 
there  are  two  creditors  standing  in  equal  equity,  one  of  whom 
has  security  upon  two  funds  and  the  other  only  upon  one." 
Iglehart  v.  Crane,  42  III.  261.  The  entire  property  belonged 
in  equity  to  the  association,  and  not  to  Hook.  The  Chicago, 
Peoria  &  St.  Louis  Railway  Company — as  claimed  by  coun- 
sel— has  in  equity  the  right  to  the  entire  property,  but  that 
right  is  subject  to  the  lien  of  the  vendor.  The  company 
stands  in  no  better  plight  than  Hook,  and  its  possession  ¥>'as 
in  fact  Hook's  possession. 

The  objection  that  the  court  and  the  master  erred  in  find- 
ing that  the  tools  and  machinery  could  not  be  restored  in 
specie  is  equally  fallacious.  The  petition  was  in  the  alterna- 
tive, either  for  a  restoration  of  that  which  had  been  detached 
from  the  realty,  if  it  could  be  done,  or  for  the  value.  This 
machinery  had  been  stripped  from  the  realty,  converted  to 
the  use  of  wrongdoers,  and  used  for  nearly  eight  years.  The 
appellee's  right  thereto  was  denied.  The  property  manifestly 
could  not  have  been  restored  in  specie.  It  must  have  suffered 
much  depreciation  in  its  value.  Under  these  circumstances 
the  appellants  cannot  complain  that  the  value  is  awarded, 
and  not  a  specific  return  of  the  property  ordered,  particularly 
as  the  amount  awarded  by  the  decree,  being  the  amount  of 
the  debt,  is  less  than  the  value  of  the  property  taken,  with 
interest  from  the  taking. 

The  decree  is  affirmed. 


Austin  v.  Detroit,  Y.  &  A,  A.  Ry. 

{Supreme  Court  of  Michigan,  July  14,  /90J.) 
[%  N.  W.  Rep.  35.] 

Street  Railways— Additional  Servitude.* 

The  construction  and  operation  of  a  street  railroad  on  a  highway  it 
not  an  additional  servitude. 
Sanne — Lowering  Grade — Rights  of  Abutter. 

An  abutting  owner  has  no  right  to  compensation  because  the  grade 
of  a  highway  is  lowered  for  a  street  railroad  which   is   built   to  con- 

*As  to  whether  a  street  railway  constitutes  an  additional  servitude, 
see  L/onaconing,  M.  A  F.  Ry.  Co.  v.  Consolidation  Coal  Co.  (Md.)t6 
R.  R.  R.  8,  29  Am..  &  Eng.  R.  Cas.,  N.  S.,  8  (electric  railway  not  an 
additional  burden  on  hisrhway) ;  Peck  v,  Schenactady  Ry.  Co.  (N.  T.)» 
4  R.  R.  R.  274,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  274  (electric 
railway);  notes,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  222,  250;  1  Am.  & 
Eng.  R.  Cas.,  N.  S.,  326;  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  400  (electric 
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form  thereto,  though  the  highway  is  owned  by  a  plank  road  com- 
pany, the  change  of  grade  being  with  the  consent  of  it  and  of  tho 
township. 

Same — Same— Same — Construction  of  Line  at  Side  of  I4ighway. 

An  abutting  owner  has  no  right  to  compensation    because  a  street 
railroad  is   constructed,  on  a   lowered  grade,   so  close  to  the   side  of 
the  highway  as  to  subject  his  fence  and  land  to  the  danger   of   slid- 
ing into  the  highway. 
Same — Same-— Presumption. 

The  lowering  of  the  grade  of  a  highway  by  a  street  railway  com- 
pany without  objection  by  the  township  will  ^e  presumed  to  be  with 
its  coasent. 

Montgomery  and  Moore,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County;  George  S.  Hosmer, 
Judge. 

Action  by  Hugh  Austin  against  the  Detroit,  Ypsilanti  & 
Ann  Arbor  Railway.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Cutcheon,  Stellwagen  &  MacKay,  for  appellant. 
E.  M.  Vining  and  J.  Emmet  Sullivan,  for  appellee. 

HOOKER,  C.  J.  The  defendant  is  the  owner  of  an 
electric  trolley  line  between  Detroit  and  Ann  Arbor,  its  rail- 
road being  laid  in  the  public  highway,  in  accordance  with 
statutory  authority,  under  licenses  from  the  respective  munic- 
ipalities along  its  route.  The  township  of  Nankin  granted 
the  right  to  construct  the  road  in  the  following  language,  viz., 
''Grants  and  conveys  unto  Thomas  D.  Kearney,  attorney,  his 
associates  and  assigns  hereafter  to  be  organized  into  a  corpora- 
tion under  the  laws  of  the  State  of  Michigan,  exclusive  right 
and  privilege  of  constructing  and  maintaining  perpetually  a 
street  railway  for  the  transportation  of  passengers  and  light 
freight,  along,  upon  or  adjacent  to  the  highway,  known  as 
Chicago  Road,  etc.,  with  all  necessary  and  convenient  turn- 
outs, switches,"  etc.,  subject  to  the  rights  in  said  highway  of 
the  Detroit  &  Saline  Plank  Road.  It  also  provides  that  ''the 
track  or  tracks  of  said  railway  should  be  so  laid  as  to  obstruct 
as  little  as  possible  the  free  passage  of  carriages  and  vehicles 

railway);  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  326;  4  Am.  &  Eng.  R.  Cas., 
N.  S.,  400  (whether  trolley  is  an  additional  burden);  Canastota 
Knife  Co.  v»  Newington,  etc.,  Co.  (Conn.),  7  Am.  Ol  Eng.  R.  Cas., 
N.  S.,  787;  Chicago  &  Calumet  Terminal  R.  Co.  v.  Whiting  Hammond 
Sl  East  Chicago  St.  Ry.  Co.  (Ind.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  181; 
Chicago  &  N.  W.  Ry.  Co.  v.  Milwaukee  R.  &  K.  Electric  Ry.  Co. 
(Wis.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  787;  Carolina  Cent.  R.  Co.  v. 
Wilmington  St.  Ry.  Co.  (N.  Car.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  786; 
Southern  Ry.  Co.  v,  Atlanta  R.  T.  Co.  (Ga.),  18  Am.  &  Eng.  R.  Cas., 
N.  8.,  425;  Snyder  v.  Ft.  Madison  St.  Ry.  Co.  (Iowa),  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  53;  Freiday  z/.  Sioux  City  R.  T.  Co.  (Iowa),  1 
Am.  &  Eng.  R.  Cas.,  N.  S.,  408;  Potts  v.  Quaker  City  Elevated  R. 
Co.  (Pa.),  1  Am.  &  Eng.  R.  Cas..  N.  S.,  401  (elevated  railroads); 
Reid  V.  Norfolk  City  R.  Co.  (Va.),  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
792  (conversion  of  horse  railway  into  electric  road) ;  State  v,  Trenton 
Passenger  Ry.  Co.,  Consolidated  (N.  J.),  4  Am.  &  Eng.  R.  Cas.,  N, 
S.,  392  (change  of  motive  power). 
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along  said  highway  and  so  as  to  best  accommodate  public 
travel."  This  highway  was  one  maintained  by  the  Detroit  & 
Saline  Plank  Road  Company,  under  the  plank  road  act 
(Comp.  Laws  1897,  c.  173),  and  the  railroad  was  built  with 
the  consent  of  said  company.  The  plaintiff  owned  and 
occupied  a  farm  upon  said  highway,  along  the  east  side  of 
which  ran  the  Flint  &  Pere  Marquette  Railroad,  which 
crossed  the  highway  in  question  a  few  rods  east  of  the  plain- 
tiff's house.  The  railroad  was  about  eight  feet  above  the 
natural  surface  of  the  ground  bordering  the  highway,  which 
its  trains  crossed  above  grade  by  means  of  a  bridge  which 
was  15  feet  long.  To  make  room  for  the  passage  of  teams 
under  the  bridge,  the  highway  was  graded  down  some  feet  at 
the  intersection  of  the  railroad,  the  cut  extending  westerly  to 
a  point  about  15  feet  west  of  plaintiff's  dwelling.  By  consent 
of  the  plank  road  company,  the  traveled  portion  of  the  high- 
way was  widened  and  lowered,  by  grading,  to  accommodate 
the  electric  road,  and  a  new  bridge,  both  wider  and  longer 
than  the  old,  as  built  by,  and  at  the  joint  expense  of,  the  two 
railroad  companies.  The  electric  line  was  laid  along  the 
north  side  of  the  highway,  near  to  the  line  of  the  street, 
nearly  the  entire  width  of  the  roadway,  including  the  bed  of 
the  railway  track  being  cut  down  to  a  uniform  grade,  so  that 
the  cut  reached  the  level  of  the  highway,  as  it  theretofore 
existed,  some  rods  west  of  the  plaintiff's  house,  which  left 
plaintiff's  premises  some  three  or  four  feet  higher  than  the 
roadway  where  the  cut  was  deepest,  the  ground  being  cut 
back  to  within  a  foot  or  two  of  his  fence  at  the  surface,  and 
sloping  thence  to  the  track.  A  flight  of  five  or  six  steps  was 
built  by  the  railroad  company  from  the  track  up  to  the  level 
of  the  land  in  front  of  plaintiff's  house.  This  action  was 
brought  to  recover  damages  for  an  alleged  injury  to  plain- 
tiff's premises,  and  defendant  has  appealed  from  a  judgment 
of  $47^  in  plaintiff's  favor. 

It  is  the  settled  law  that  the  public  right  to  the  highways  goes 
to  the  extent  of  authorizing  their  use  for  the  general  purposes 
of  public  travel,  and,  as  conditions  change,  the  way  may  be 
adapted  to  new  wants  and  methods  of  travel,  including  the 
equipment  and  use  of  electric  railroads.  The  courts  hold 
with  great  unanimity  that  the  public  right,  when  acquired, 
contemplates  the  use  of  the  way  for  such  purposes,  and  that 
the  adjoining  proprietor  must  suffer  the  contingent  disad- 
vantages of  a  change  of  grade,  and  that  the  use  of  the  high- 
way for  an  electric  line  is  not  an  additional  servitude.  See 
Fuller  V.  Grand  Rapids,  105  Mich.  529,  63  N.  W.  530;  Pontiac 
V.  Carter,  32  Mich.  164;  Dean  v.  Ry.,  03  Mich.  330,  53  N.  W. 
396;  10  A.  &  E.  Enc.  of  Law  (2d  Ed.)  1125;  Green  v.  City 
Ry.  (Md.)  28  Atl.  626,  44  Am.  St.  Rep.  288. 

The  plaintiff's  contention  in  this  case  is  that  the  railroad 
company  had  no  right  to  cut  off  or  impair  his  access  to  the 
highway  from  his  premises  by  lowering  the  grade  for  its  track 
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below  the  highway  as  it  then  existed,  and  by  laying  it  so  close 
to  the  line  of  the  highway  as  to  subject  his  fence  and  land  to 
the  danger  of  sliding  into  the  highway.  The  Supreme  Court 
of  the  state  of  Ohio  has  enunciated  the  doctrine  that  an 
abutting  proprietor  might  recover  damages  if  his  access  to 
the  highway  was  impaired — Street  Ry.  v.  Cumminsville,  14 
Ohio  St.  523 — which  is  consistent  with  the  rule  that  damages 
arising  from  a  change  of  grade  are  recoverable,  which 
rule  we  understand  to  obtain  in  that  state,  in  opposition 
to  the  view  generally  taken.  Had  this  railway  been  laid 
in  the  center  of  the  street  without  change  of  grade,  and  so 
constructed  by  filling  between  the  rails  as  to  make  it  feasible 
for  the  public  to  drive  upon  and  over  it  at  will,  no  one  will 
claim  that  it  would  be  an  additional  servitude;  or,  had  the 
line  as  built  been  so  filled  as  to  make  it  practicable  for 
vehicles  to  be  driven  upon  it  as  u^on  other  parts  of  the  way, 
the  same  would  be  true,  except  for  the  change  of  grade. 

We  take  judicial  notice  that  in  rural  districts  the  traveled 
portion  of  the  road  is  but  a  small  part  of  the  land  within  the 
limits  of  the  highway.  It  is  manifest  that  in  such  places  the 
railway  may  be  more  safely  operated  if  built  at  one  side 
and  used  separately.  It  is  evident  from  the  franchise 
that  the  authorities  thought  so«  in  this  instance,  and  re- 
quired it  to  be  kept  away  from  the  traveled  portion. 
There  was  therefore  no  necessity  for  making  a  smooth 
way  between  the  rails  and  adjoining  the  track,  and  it 
might  have  been  imprudent  to  do  so,  thereby  inviting  travelers 
to  unnecessarily  drive  in  a  place  of  danger.  So  long  as  it 
does  not  offer  a  comparatively  insuperable  obstacle  to  the  use 
of  the  portion  of  the  highway  occupied  by  it  for  purposes 
reasonably  necessary,  and  reasonable  provisions  are  made  by 
crossings  for  ingress  and  egress  over  it  to  and  from  adjoining 
premises,  the  owner  of  such  premises  cannot  complain,  if  he 
could  in  any  case,  which  we  do  not  decide. 

It  is  said  that  the  grade  of  the  street  was  made  necessary 
by  reason  of  this  railway.  It  is  well  settled  that  an  adjoining 
proprietor  cannot  complain  if  the  grade  of  a  highway  is 
changed.  The  authorities  may  lawfully  facilitate  travel  by 
such  changes.  We  have  held  that  a  street  railway  is  not  an 
additional  servitude,  and  the  reason  is  that  it  is  a  provision 
made  by  public  authority  to  facilitate  public  travel.  It  is  the 
use  of  the  highway,  for  the  original  purpose,  by  modified  and 
changed  vehicles  and  methods.  If  the  public  weal  requires  it, 
it  is  as  much  within  the  power  of  the  public  to  lessen  the 
grades  for  street  cars  as  for  wagons  or  automobiles.  To  say 
that  the  township  or  company  might  have  changed  this  grade 
to  improve  its  wagon  road  for  the  latter  without  recompense 
to  adjacent  proprietors,  but  that  it  could  not  do  so  for  a  street 
railway,  or  that  a  street  railway  is  an  additional  servitude 
when  the  authorities  permit  the  highway  to  be  graded  down 
for  the  purpose,  and  not  when  it  is  made  to  conform  to  the 
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pre-existing  surface  of  the  highway,  is  to  make  a  distinction 
where  none  should  in  justice  exist.  We  are  of  the  opinion 
that  the  location  of  a  railway  in  the  center  of  the  highway 
cannot  be  required  by  an  abutting  proprietor.  There  is  a 
manifest  propriety  in  separating,  so  far  as  possible,  this  from 
other  uses  of  the  highway.  In  the  present  case  the  franchise 
required  it,  and  apparently  the  public  authorities  acquiesced 
in  its  location.  The  same  may  be  said  of  the  grade,  so  far 
as  the  public  had  control  over  it.  The  authorities  authorized 
the  change  in  the  bridge,  and  the  plank  road  company,  which 
represented  the  public,  in  a  sense,  in  the  maintenance  of  the 
highway,  and  might  lawfully  grade  the  highway,  for  its  full 
width,  under  the  statute  permitting  the  organization  of  plank 
roads,  through  its  president  (who  was  also  president  of  the 
defendant)  consented  to  the  widening  and  lowering  of  its 
grade,  with  a  view  to  the  improvements  authorized  by  law  and 
the  township.  The  statute  authorizing  street  and  suburban 
railways,  like  that  providing  for  steam  roads,  is  predicated 
upon  public  necessity.  It  is  not  to  be  assumed  that  such 
roads  are  burdens  upon  the  inhabitants,  but  that  they  confer 
benefits  to  the  general  public.  Such  companies  as  are  pro' 
vided  for  are  not  created  primarily  for  their  own  benefit,  but 
for  a  desirable  public  purpose.  It  is  not  the  province  of 
courts  to  assume  that  these  statutes  are  to  be  so  strictly  and 
technically  construed  as  to  prevent  full  measure  of  efficiency. 
One  of  these  statutes  requires  the  railway  to  be  laid  at  the 
same  grade  as  the  highway.  This  is  a  proper  provision,  but 
we  disbelieve  that  it  was  the  intention  that  where  this  was 
not  feasible,  in  view  of  existing  grades,  no  railway  could  be 
constructed,  or  that  the  adjacent  proprietors  acquired  rights 
to  compensation  in  consequence.  It  is  not  unreasonable  to 
suppose  that  the  construction  of  a  safe  and  satisfactory  rail- 
road may  require  some  changes  in  the  grade  of  the  highway 
as  theretofore  existing,  e.  g.,  by  filling  or  cutting  and  widen- 
ing thp.  graded  portion,  by  lessening  the  grade  of  hills,  adopt- 
ing the  road  under  bridges  to  the  proper  level,  etc.  The 
public  authorities  have  the  right  to  do  these  things  when 
there  is  no  railroad,  and,  to  say  that  they  must  do  it  where  it 
is  only  made  imperative  by  the  necessities  of  the  use  of  the 
street  for  a  railroad,  is  too  narrow  a  construction.  The  law 
expressly  recognizes  the  desirability  of  lessening  grades  for 
all  uses  of  a  highway,  but  highway  improvements  are  nee* 
essarily  gradual,  owing  to  the  expense.  When  a  railroad  is 
mide,  it  is  a  substantial,  expensive,  and  permanent  improve- 
ment. It  must  not  only  be  laid  at  grade,  but,  under  any  fair 
construction  of  the  statute,  it  must  be  kept  at  grade.  There 
is  a  manifest  propriety,  if  not  a  necessity,  that  the  township 
authorities  provide  for  such  general  grades  as  may  be  advisa- 
ble, and  cause  them  to  be  made  at  that  time,  and  there  is,  to 
our  minds,  no  impropriety  in  imposing  upon  the  railroad  the 
burden  of  these  changes  for  the  general  public  good.     It  is 
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said  that  the  contract  does  not  include  any  such  provision. 
An  attempt  to  include  specifications  of  all  such  changes  would 
be  attended  with  much  detail,  and  perhaps  difficulty.  We 
think  it  not  unreasonable  or  improper  to  infer  that  the  rail- 
road company  would  not  be  allowed  to  make  extensive 
chane:es  in  the  grade  of  highways  without  the  approval  and 
acquiescence  of  the  public  authorities,  who,  as  we  have 
shown,  have  the  authority  to  cut  down  the  grade,  without 
further  compensation  to  abutting  proprietors.  So  long  as  the 
authorities  do  not  object  and  take  steps  to  prevent  such 
changes  as  will  permit  of  a  proper  construction  of  the  road 
that  they  have  authorized,  we  must  assume  consent,  and  the 
abutting  proprietors  cannot  complain.  It  is  inferable  from 
the  proof  in  this  case  that  the  steam  railroad  would  have  been 
an  insuperable  obstacle  to  laying  this  road  at  the  pre-existing 
grade,  as  there  was  not  room  for  the  passage  of  the  car  be^ 
neath  it  without  lowering  the  highway  at  the  bridge,  and  it 
seems  to  have  been  necessary  to  widen  the  highway  at  that 
point.  At  all  events  it  was  done,  and  the  trolley  company 
paid  one-half  of  the  cost  of  an  expensive  bridge  to  accomplish 
crossing  below  the  steam  road  grade.  The  township  authori- 
ties had  the  power  to  consent  to  the  construction  of  this  road, 
and  this  necessarily  implies  consent  to  a  readjustment  of 
highway  grades,  within  reasonable  limits,  with  the  sanction 
of  those  having  authority  under  the  law  to  make  them.  The 
consent  to  construct  this  road,  and  the  acquiescence  of  all 
concerned  in  the  change  of  grade,  is  a  sufficient  consent.  The 
public  cannot  question  it,  and  the  plaintiff  has  no  right  of 
action  in  consequence.  The  case  difiers  materially  from  that 
of  Nicholas  v.  A.  A.  &  Y.  Ry.,  87  Mich.  361,  4)  N.  W.  538.  16 
L.  R.  A.  371.  for  there  the  road  was  not  made  to  conform  to 
the  grade  of  the  highway.  Here  it  is  required.  Comp.  Laws 
1897,  §  64SO.  The  cases  of  Green  v.  Atlantic  Ry.  Co.  (Md.) 
28  Atl.  626,  44  Am.  St.  Rep.  288.  Briggs  v.  Ry  Co.,  79  Me. 
363,  10  Atl.  47,  I  Am.  St.  Rep.  316,  and  Petticord  v.  B.  C.  & 
E.  Co.,  34  Md.  464,  sustain  the  authority  of  a  plank  road 
company  to  change  its  grade  without  subjecting  itself  to  lia- 
bility, and,  if  it  may  do  this,  no  good  reason  is  suggested  for 
holding  defendant  liable  for  doing  the  same,  with  the  assent 
of  the  plank  road  company,  in  a  project  for  the  benefit  of  the 
highway  authorized  by  law.  The  case  of  Uline  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  loi  N.  Y.  98,  4N.  E.  536,  54  Am.  Rep.  661, 
is  analogous  upon  the  question  of  the  authority  of  the  railroad 
company  to  act  under  a  delegated  power. 

There  are  many  assignments  of  error  in  this  case,  but  we 
think  the  more  important  questions  are  the  following:  (i)  Is 
the  construction  and  operation  of  this  railroad  an  additional 
servitude.^  (2)  Has  an  abutting  owner  a  right  to  compensa- 
tion hy  reason  of  the  lowering  of  the  grade  of  the  highway  ? 
(3)  Was  it  unlawful  to  place  the  railroad  to  the  side  of  the 
highway,   in   proximity    to  plaintiff's  premises,   and  is  he 
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entitled  to  compensation  therefor?  (4)  Does  the  fact  that  the 
highway  in  question  was  owned  by  a  plank  road  company,  or 
the  changing  of  the  grade  of  the  highway  to  accommodate  the 
railroad,  afiect  the  question?  We  think  all  of  these  questions 
are  answered  by  our  discussion  of  the  subject. 

The  jury  should  not  have  been  allowed  to  infer  that  the 
construction  of  the  railroad  constituted  an  additional  servi- 
tude because  of  its  location,  or  by  reason  of  the  excavation 
made  for  it,  or  for  the  impairment  of  access  to  plaintiff's 
premises  by  reason  thereof. 

The  court  did  not  err  in  instructing  the  jury  that  damages 
were  not  recoverable  because  of  the  prevention  of  the  hitch- 
ing of  teams,  in  front  of  plaintiff's  premises,  under  the 
declaration.  Hobart  v.  R.  R.  Co.,  27  Wis.  200,  9  Am.  Rep. 
461. 

We  think  it  unnecessary  to  discuss  other  questions. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

CARPENTER  and  GRANT,  JJ.,  concurred  with  HOOKER, 
C.  J. 

MONTGOMERY.  J.  (dissenting).  The  defendant  is  the 
owner  of  an  electric  trolley  line  between  Detroit  and  Ann 
Arbor,  its  railroad  being  laid  in  the  public  highway,  in 
accordance  with  statutory  authority,  under  licenses  from  the 
respective  municipalities  along  its  route.  The  township  of 
Nankin  granted  the  right  to  construct  the  road  in  the  follow- 
ing language,  viz.,  ''Grants  and  conveys  unto  Thomas  D. 
Kearney,  attorney,  his  associates  and  assigns  hereafter  to  be 
organized  into  a  corporation  under  the  laws  of  the  State  of 
Michigan,  exclusive  right  and  privilege  of  constructing  and 
maintaining  perpetually  a  street  railway  for  the  transportation 
of  passengers  and  light  freight,  along,  upon  or  adjacent  to  the 
highway,  known  as  Chicago  Road,"  etc.,  subject  to  the  rights 
in  said  highway  of  the  Detroit  &  Saline  Plank  Road.  It  also 
provides  that  ''the  track  or  tracks  of  said  railway  should  be 
so  laid  as  to  obstruct  as  little  as  possible  the  free  passage  of 
carriages  and  vehicles  along  said  highway  and  so  as  to  best 
accommodate  public  travel.''  This  highway  was  one  main- 
tained by  the  Detroit  &  Saline  Plank  Road  Company,  under 
the  plank  road  act  (Comp.  Laws  1897,  c.  173),  and  the  rail- 
road  was  built  with  the  consent  of  said  company.  The  plain- 
tiff owned  and  occupied  a  farm  upon  said  highway,  along  the 
east  side  of  which  ran  the  Flint  &  Pere  Marquette  Railroad, 
which  crossed  the  highway  in  question  a  few  rods  east  of  the 
plaintiff's  house.  The  railroad  was  about  eight  feet  above 
the  natural  surface  of  the  ground  bordering  the  highway, 
which  its  trains  crossed  above  grade  by  means  of  a  bridge 
v^bich  was  1 5  feet  long.  To  make  room  for  the  passage  of 
teams  under  the  bridge,  the  highway  was  graded  down  some 
feet  at  the  intersection  of  the  railroad,  the  cut  extending 
westerly  to  a  point  about  1$  feet  west  of  plaintiff's  dwelling. 
By  consent  of  the  plank  road  company,  the  highway  was 
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widened  and  lowered,  by  grading,  to  accommodate  the  electric 
road,  and  a  new  bridge,  both  wider  and  longer  than  the  old, 
was  built,  by,  and  at  the  joint  expense  of,  the  two  railroad 
companies.  The  electric  line  was  laid  along  the  north  side 
of  the  highway,  near  to  the  line  of  the  street,  nearly  the 
entire  width  of  the  roadway,  including  the  bed  of  the  railway 
track  being  cut  down  to  a  uniform  grade,  so  that  the  cut  reached 
the  level  of  the  highway,  as  it  theretofore  existed,  some  rods 
west  of  the  plaintiff's  house,  which  left  plaintiff's  premises 
some  three  or  four  feet  higher  than  the  roadway  where  the  cut 
was  deepest,  the  ground  being  cut  back  to  within  a  foot  or 
two  of  his  fence  at  the  surface,  and  sloping  thence  to  the 
track.  A  flight  of  five  or  six  steps  was  built  by  the  railroad 
company  from  the  track  up  to  the  level  of  the  land  in  front  of 
plaintiff's  house.  This  action  was  brought  to  recover  dam- 
ages for  an  alleged  injury  to  plaintiff's  premises,  and  the 
defendant  has  appealed  from  a  judgment  of  $475  in  plaintifi's 
favor. 

The  plaintifi's  contention  in  this  case  is  that  the  railroad 
<:ompany  had  no  right  to  cut  ofi  or  impair  his  access  to  the 
highway  from  his  premises  by  lowering  the  grade  for  its 
track  below  the  highway  as  it  then  existed,  and  by  laying  it 
so  close  to  the  line  of  the  highway  as  to  subject  his  fence  and 
land  to  the  danger  of  sliding  into  the  highway.  The  defend- 
ant contends,  on  the  contrary,  that  the  plaintifi's  property 
has  been  subjected  to  no  additional  servitude.  In  the  case  of 
Detroit  City  Railway  v.  Mills,  85  Mich.  634,  48  N.  W.  1007, 
the  court  held  that  the  construction  of  an  ordinary  electric 
railway  in  the  streets  of  a  city  corresponding  to  the  grade  of 
the  street  was  not  an  additional  servitude.  But  in  Nichols  v. 
Street  Railway  Company,  87  Mich.  361,  49  N.  W.  538,  16  L. 
R.  A.  371,  it  was  held  that  the  street  railway  act  confers  no 
power  upon  a  railway  company  to  construct  a  road  along 
the  line  of  a  highway  within  two  or  three  feet  of  the  side  of  the 
road,  where  the  roadbed  does  not  conform  to  the  grade  of  the 
street,  but  it  is  built  upon  a  grade  with  cuts  and  fills — in  that 
case  the  cuts  and  fills  being  two  feet  or  thereabouts.  It  is 
sought  to  distinguish  that  case  from  the  present  in  this:  It  is 
said  that,  while  defendant's  road  does  not  conform  to  the 
grade  as  it  existed  when  the  contract  with  the  township  was 
made,  the  grade  has  since  been  changed  by  defendant  with 
the  consent  of  the  plank  road  authorities,  so  that  now  the 
track  is  laid  at  grade.  This  is  in  efiect  saying  that,  while  the 
defendant  is  not  authorized  to  build  a  roadbed  for  its  own  use 
not  conforming  to  the  general  grade,  it  may  change  the  grade 
of  the  entire  road,  with  the  track,  without  regard  to  its  efiect 
upon  adjacent  owners,  if  it  can  get  authority  from  the  plank 
road  company  to  do  so.  A  reference  to  the  statutes  may 
throw  light  upon  this  question.  Section  6446  provides  that  a 
company  may  construct,  use,  maintain,  and  own  a  street  rail- 
way for  the  transportation  of   passengers,  in   and   upon   the 
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streets  and  highways  of  any  township,  upon  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  company  and  the 
township  board.  Does  this  statute  contemplate  that  the 
township  authorities  may  turn  over  to  the  street  railway  com- 
pany the  authority  to  wholly  change  the  grade  of  its  streets? 
I  apprehend  that  no  one  will  assert  this  authority  without  at 
least  some  misgivings.  But  even  if  this  power  be  deemed  to 
be  granted  to  the  township  board  by  the  section  in  question, 
it  is  sufficient  for  the  purpose  of  this  case  to  say  that  the 
township  authorities  never  exercised  that  power,  and  never 
kssumed  to  confer  upon  the  defendant  railway  the  right  to 
change  the  grade  of  this  street.  The  grant  is  set  out  above. 
It  is  simply  a  grant  of  the  privilege  of  constructing  and  main- 
taining a  street  railway  along  the  line  of,  upon,  or  adjacent 
to  the  highway  known  as  the  ''Chicago  Road,"  subject  to  the 
rights  in  said  highway  of  the  Detroit  &  Salina  Plank  Road, 
and  contains  a  provision  that  the  track  or  tracks  shall  be  so 
laid  as  to  obstruct  as  little  as  possible  the  free  passage  of  car- 
riages and  vehicles  along  said  highway,  and  so  as  best  to 
accommodate  public  travel.  One  might  look  long  and  ear- 
nestly, but  in  vain,  to  find  within  the  four  corners  of  this 
contract  any  suggestion  of  a  right  in  the  company  to  wholly 
change  the  grade  of  this  highway. 

But  it  is  said. that  the  plank  road  company  might  chans:e 
the  grade  for  its  own  purposes,  and  that  it  has  granted  the 
right  to  the  defendant  company  to  change  the  grade,  and  that 
therefore  the  injury  to  plaintiff's  property  is  damnum  absque 
injuria.  Here,  again,  a  reference  to  the  statute  is  not  un- 
profitable. The  Legislature  has  provided,  by  section  6470, 
that  a  street  or  electric  railway  may  agree  with  a  toll- 
road  company  for  a  purchase  of  all  or  any  portion  of  the 
rights  and  franchises  of  such  company,  and  in  case  of  failure 
to  agree  there  may  be  a  condemnation;  but  the  statute  con- 
tains the  express  provision  that  the  provisions  of  this  act  shall 
not  be  so  construed  as  to  afiect  the  rights  of  abutting  property 
owners  or  the  rights  of  the  public  in  such  highways.  In  view 
of  this  provision,  can  it  be  said  that  the  plank  road  company 
may  agree  with  the  street  railway  company  that  for  its  own 
purposes  it  may  regrade  a  portion  of  the  highway  in  a  man- 
ner which  injuriously  affects  the  adjacent  owner,  and  this 
without  authority  from  the  township  board?  We  think  it 
clear  that  no  such  right  exists.  Independent  of  this  statutory 
provision,  the  difficulty  to  my  mind  is  as  obvious.  The  right 
of  the  plank  road  company  is  a  special  privilege  and  right,  it 
terminates  with  its  charter,  its  use  of  the  highway  is  limited 
to  such  use  as  is  essential  for  the  purposes  indicated  by  its 
charter,  and  it  is  reasoning  in  a  circle  to  say  that  it  may, 
under  cover  or  pretense  of  enlarging  its  own  uses  of  the 
power,  evade  the  requirement  of  the  statute  which  limits 
the  use  of  a  street  railway  to  such  as  is  agreed  upon  with  the 
township  board,  and  confer  authority  upon  the  street  railway 
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which  the  township  board  withholds.  For  the  reasons  stated, 
I  think  it  clear  that  the  plaintiff  was  entitled  to  recover  such 
damages  as  he  sustained. 

Other  questions  are  raised  by  counsel  which  may  be  briefly 
considered.  The  declaration  claimed  damages  to  the  plain- 
tiff* s  land  by  reason  of  the  excavation  of  that  portion  of  the 
highway  adjacent  to  his  premises.  Complaint  is  made  that 
the  circuit  judge  in  his  charge  stated  that  this  railway  track, 
constructed  as  it  was,  constituted  an  additional  servitude,  and 
that  evidence  was  given  that  the  fence  and  soil  would  prob- 
ably fall  because  of  the  excavation,  and  also  as  to  the  incon- 
venience in  going  up  the  steps  onto  the  plaintiff's  land.  We 
think  nt  may  be  said  of  this  testimony  that  it  did  no  more 
than  describe  the  situation,  and  was  not  intended  to  afford  a 
basis  for  damages.  In  fact,  an  inspection  of  the  photograph 
of  the  premises,  which  was  introduced  in  evidence,  would  of 
necessity  exhibit  these  conditions  and  authorize  the  inferences 
drawn  by  the  witnesses. 

^  The  court  charged  the  jury  that  the  occupation  and  excava- 
tion of  that  portion  of  the  road  was  unlawful,  and  that  the 
plaintiff  was  entitled  to  recover  such  damages  as  would  com- 
pensate him,  limiting  the  damages  to  the  amount  which  the 
land  actually  depreciated  in  value  on  account  of  the  peculiar 
construction  of  the  road,  and  distinctly  stated  to  the  jury : 
''It  is  the  damages  for  the  excavation,  and  not  for  the  opera- 
tion of  the  road."  He  also  instructed  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  any  damages  because  of  the 
fact  that  teams  could  not  be  hitched  in  front  of  his  house,  as 
that  claim  was  not  covered  by  the  pleadings.  We  think  this 
instruction  fully  protected  the  defendant's  rights,  and  that  it 
was  not  eiror  to  permit  the  jury,  in  determining  the  damages 
caused  by  the  excavation,  to  take  into  account  the  fact  that 
plaintiff's  fence  would  be  more  likely  to  fall  by  reason  of  such 
excavation. 

We  think  that  no  error  was  committed  to  the  prejudice  of 
the  defendant,  and  the  judgment  should  be  affirmed,  with 
costs. 

MOORE,  J.,  concurred  with  MONTGOMERY.  J. 


Georgetown  &  Lexington  Traction  Co.  v.  Mulholland. 

{Couri  of  Appeals  of  Kentucky^  Oct.  8^  1903,) 
[76  S.  W.  Rep.  148.] 

Street  Railways— Removal  of  Abuttdr's  Fences  from  Highway— Ac- 
tion for  Damages. 
In  an  action  by  an  owner  of  land  abutting  a  highway  against  an 
electric  railway  company  for  injuries  to  plaintiff's  highway  fences 
in  the  construction  of  its  road,  an  answer  alleging  that  plaintiff's 
fences  were  constructed  in  the  highway  under  a  license  obligating 
plaintiff  to  remove  the  same  on  request,  and  that  the  maintenance  of 


872        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Georg-etown  A  Lexinsrton  Traction  Co.  v.  Mulholland 

auch  fences  in  their  present  location  was  inconsistent  with  the  nse  of 
the  highway  under  defendant's  franchise,  and  thai  it  has  requested 
plaintiff  to  remove  them,  but  that  he  had  refused,  stated  a  valid 
defense. 

Same — Same— Right  to  Compensation. 

Where  a  traction  company  obtained  a  franchise  for  the  maintenance 
of  a  railroad  alonfif  a  highway,  and  fences  maintained  by  abutting 
owner  in  the  highway  obstructed  the  free  use  of  the  traction  com- 
pany's franchise,  it  had  the  right  to  remove  them  without  compensa- 
tion to  the  owner. 

Sam  3 — Distruction  of  Private  Crossings— Damages. 

Where  an  owner  of  land  on  both  sides  of  a  highway  was  entitled  to 
maintain  certain  crossings  over  the  same,  which  were  destroyed  or 
injured  by  the  construction  of  a  street  railroad  along  the  highway, 
such  owner  was  entitled  to  recover  damages  sustained  between  the 
time  the  crossings  were  injured  and  the  time  they  were  restored. 

Same— Additional  Servitude.* 

An  electric  railway  does  not  constitute  additional  servitude  on  a 
highway,  so  as  to  entitle  an  abutting  owner  to  compensation  for  the 
use  of  the  highway  for  such  purpose. 

Appeal  from  Circuit  Court,  Scott  County. 

**Not  to  be  oflScially  reported." 

Action  by  James  Mulholland  against  the  Georgetown  & 
Lexington  Traction  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Berry  &  Webster  and  Montgomery  &  Lee,  for  appellant. 
J.  F.  Askew  and  R.  E.  Roberts,  for  appellee. 

BARKER,  J.  The  Georgetown  &  Lexington  Turnpike 
Road  Company  was  incorporated  by  the  General  Assembly  of 
the  commonwealth  of  Kentucky  in  the  year  1831,  and  under 
and  by  virtue  of  its  charter  it  condemned  and  purchased  a 
right  of  way  50  feet  wide  from  Georgetown  to  Lexington,  and 
between  the  time  of  its  incorporation  and  the  year  18^  it 
built  on  its  right  of  way  a  turnpike  road,  which  it  maintained 
and  operated  until  the  year  1897,  when  it  was  purchased  by 
the  Scott  fiscal  court,  by  virtue  of  the  statute,  and  made  a 
free  turnpike.  After  acquiring  all  of  the  rights  of  the  tarn- 
pike  road  company,  the  Scott  county  fiscal  court  granted  to 
the  appellant,  the  Georgetown  &  Lexington  Traction  Com- 
pany, the  right  to  build  upon  that  part  of  its  roadway  not 
macadamized  an  electric  road  from  Georgetown  to  Lexing- 
ton. In  pursuance  of  this  grant,  appellant  took  possession 
and  graded  a  strip  of  land  along  the  west  side  of  the  road 
acquired  by  Scott  county  about  eight  feet  wide,  and  was 
building  thereon  its  electric  railway  at  the  time  this  litigation 
arose.  Appellee,  James  Mulholland,  owns  a  farm  of  several 
hundred  acres,  which  lies  on  both  sides  of  the  turnpike  in 
question,  having  a  frontage  of  about  5,500  feet  on  the  east 
side,  and  2,340  feet  on  the  west  side.  His  land  is  fenced  on 
both  sides  of  the  road,  the  fencing  being  partly  stone  and 

*See  preceding   case,  and    foot-note.     See    alao,  monograph    by  J. 
Newton  Fiero,  1  Am.  &  Kng.  R.  Cas.,  N.  S.,  I. 
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partly  plank.  Before  the  electric  road  was  completed,  the 
appellee  instituted  this  action  in  the  Scott  circuit  court,  set- 
ting up  t^e  foregoing  facts,  and,  in  substance,  stating  that  the 
appellant  had  made  deep  cuts  along  the  west  side  of  the  road, 
and  high  fills  along  the  east  side,  so  undermining  his  fencing 
on  th'e  one  hand  as  to  insure  its  speedy  fall,  and  so  piling  the 
dirt  against  it  on  the  other  as  to  make  it  useless  as  a  fence; 
that  for  the  purpose  of  utilizing  both  sides  of  his  farm  he  has 
and  had  private  crossings  connecting  the  east  with  the  west 
side  thereof;  that,  by  reason  of  appellant's  roadbed  being 
made  so  much  higher  than  the  level  of  the  road  was  before 
it  constructed  its  line,  his  crossings  were  made  useless, 
whereby  he  was  damaged  in  the  sum  of  $i,ooo.  The  appel- 
lant filed  an  answer,  the  first  paragraph  of  which  contains  a 
general  denial  of  the  material  allegations  of  the  petition,  and 
the  second  sets  forth,  in  substance,  the  following  statement 
of  facts:  That  the  Georgetown  &  Lexington  Turnpike  Road 
Company  owned  and  maintained  for  more  than  65  years  a 
public  highway  of  the  width  of  50  feet  between  Georgetown 
and  Lexington;  that  appellee  owned  on  both  sides  of  the 
road,  and  that  his  fencing  impinged  upon  the  highway;  that, 
as  to  this,  he  was  a  mere  licensee,  being  under  written 
agreement  with  the  corporation  to  remove  his  fences  when- 
ever requested  so  to  do,  or  the  public  interest  or  its  travel 
made  it  necessary  for  him  to  do  so;  that  the  Scott  county 
fiscal  court  purchased  the  turnpike,  and  succeeded  to  all  the 
rights  and  privileges  which  the  turnpike  company  had  prior 
to  the  purchase;  that  appellant  had  been  granted  the  right  to 
construct  and  maintain  an  electric  line  along  the  road  in 
question,  and  that  this  right  was  inconsistent  with  the  further 
maintenance  of  appellee's  fences  thereon;  that  appellant 
notified  appellee  that  his  fences  were  obstructing  its  right  to 
use  the  turnpike  under  its  grant,  and  offered  to  move  the 
same  back  upon  his  true  line,  without  cost  to  him,  which 
offer  he  refused;  and  also  offered,  if  appellee  would  move  his 
fences  off  of  the  highway  back  to  his  own  line,  to  pay  to  him 
all  of  his  costs  incurred  thereby,  which  proposition  was  also 
refused;  that  all  of  this  was  prior  to  the  time  of  the  grading 
of  appellant's  roadway  or  the  erection  thereon  of  its  roadbed. 
A  general  demurrer  was  filed  to  the  second  paragraph  of  the 
answer,  and  sustained  by  the  court,  whereupon  appellant  pre- 
pared and  tendered  an  amended  answer,  elaborating  the  facts 
contained  in  the  second  paragraph  of  its  answer,  and  setting 
them  forth  with  greater  minuteness  and  particularity.  Its 
motion  to  file  this  pleading  was  overruled,  to  all  of  which  it 
excepted.  This  action  of  the  court  left  in  the  case  only  the 
first  paragraph  of  the  answer,  which  contains  a  denial  of  the 
allegations  of  the  petition.  A  trial  of  the  case  resulted  in  a 
judgment  in  favor  of  appellee  for  the  sum  of  $800.  Appel- 
lant's motion  for  a  new  trial  having  been  overruled,  it  is  here 
on  appeal. 
We  think  the  court  erred  in  sustaining  appellee's  demurrer 
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to  the  second  paragraph  of  appellant's  answer,  and  also  in 
refusing  to  allow  the  amended  answer  to  be  filed,  which  was 
offered  after  the  demurrer  had  been  sustained.  If  appellee's 
fences  were  upon  the  highway  over  which  appellant  had  been 
granted  by  the  Scott  county  fiscal  court  the  right  to  construct 
and  operate  its  electric  line,  then  it  was  his  duty  to  remove 
them  upon  the  demand  of  appellant,  if  they  interfered  with 
the  free  use  of  the  grant  in  question.  The  grant  to  appel- 
lant carried  with  it  the  right  to  grade  its  proposed  line  in 
such  a  manner  as  to  make  the  easement  available.  This  in- 
volved, of  necessity,  the  right  to  remove  all  obstructions  in 
the  public  highway  inconsistent  with  its  free  use  for  the  pur- 
poses of  the  grant.  If  the  fences  of  appellee  obstructed  the 
free  use  of  the  grant  to  appellant  it  had  the  right  to  remove 
them.  In  the  case  of  Miller  v.  Detroit,  etc..  Railway  (Mich.) 
84  N.  W.  49,  51  L.  R.  a.  95  S,  84  Am.  St.  Rep.  569,  it  is  said, 
speaking  of  a  statement  of  facts  similar  to  the  one  at  bar: 
''These  roads  are  not  an  additional  servitude,  as  we  have  re- 
peatedly held.  When,  therefore,  their  construction  is  duly 
authorized,  it  logically  follows  that  the  company  has  the  right 
to  remove  from  the  highway  any  obstruction  which  interferes 
with  the  proper  construction  and  operation  of  the  road. 
Such  power  is  necessarily  implied.  Dodd  v.  Consolidated 
Traction  Company,  57  N.  J.  Law,  482,  31  Atl.  980;  Southern 
Bell  Tel.  Company  v.  Francis,  109  Ala.  224,  19  South,  i,  31 
L.  R.  A.  193,  55  Am.  St.  Rep.  930.  When  a  man  dedicates 
his  land  for  a  pablic  highway,  or  it  has  been  condemned  for 
that  purpose,  and  he  has  been  compensated,  it  is  definitely 
understood  by  him  that  whatever  he  may  lawfully  do  within 
the  boundary  of  that  highway  is  done  with  the  right  of  the 
lawful  authority  to  appropriate  the  entire  width  of  the  high- 
way for  purposes  of  travel,  if  it  become  necessary.  Street 
railways,  in  city  and  country,  have  come  to  be  regarded  as  a 
public  necessity,  and  their  construction  upon  the  highways 
universally  sanctioned.  If  the  township  authorities  may  re- 
move any  obstruction  to  the  public  use,  there  seems  to  be  no 
sound  reason  why  they  may  not  authorize  street  railway  com- 
panies, telephone  companies,  and  the  like,  to  do  so,  when 
such  companies  are  lawfully  entitled  to  the  use  of  the  street. 
It  is  conceded  that  the  township  authorities  in  this  case  were 
authorized  to  grant  the  franchise  to  the  defendant,  and  to 
determine  in  what  part  of  the  highway  its  roads  should  be 
constructed.**  The  language  of  the  court  in  the  case  cited  is 
entirely  consonant  with  reason.  If  the  allegations  of  the 
answer  and  the  amended  answer  are  true,  then  appellee  was 
a  mere  licensee,  and  could  be  required  to  move  at  any  time. 
The  grant  to  appellant  being  inconsistent  with  appellee[s 
right  longer  to  maintain  his  fences  on  the  highway,  it  was  his 
duty  to  move  off  upon  request  of  appellant. 

As  this  cause  must  be  reversed   for  the  errors   above  indi- 
cated, and  will  have  to  be  retried,  we  deem  it  proper  to  make 
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the  following:  suggestions  as  to  the  measure  of  damages  to 
which  appellee  may  be  entitled:  As  to  his  crossings,  he  is 
entitled  to  recover  such  sum  as  will  compensate  him  for  the 
inconvenience  or  loss  sustained  by  him  between  the  time  the 
crossings  were  injured  by  appellant  and  the  time  it  restored 
them,  if  it  has  done  so.  This  suggestion  is  made  upon  the 
idea  that  this  action  was  instituted  befpre  appellant  finished 
its  road,  and  that,  when  finished,  the  crossings  were  restored 
to  their  former  usefulness.  If  appellee's  fences  are  upon  the 
highway,  he  is  not  entitled  to  recover  any  damage  by  the  acts 
of  appellant  which  would  not  have  accrued  to  him  had  they 
been  upon  his  own  line,  provided  he  had  prior  notice  that 
appellant  needed  that  portion  of  the  highway  occupied  by 
them  for  the  enjoyment  of  its  grant.  If  the  cuts  on  the  west 
side  would  not  have  undermined  appellee's  fencing  on  that 
side  had  it  been  back  on  his  own  line,  then  he  is  not  entitled 
to  damage  by  reason  of  the  cuts.  If  the  fills  on  the  east  side 
would  not  have  injured  his  fencing  had  it  been  back  on  his 
own  line,  then  he  is  likewise  not  entitled  to  damage  by  rea- 
son of  the  fills.  The  electric  roadway  in  question  was  not 
an  additional  servitude  upon  the  highway,  and  appellee  was 
not  entitled  to  anything  growing  out  of  the  fact  that  appel- 
lant has  constructed  and  is  operating  a  line  along  the  highway 
in  front  of  his  farm.  Ashland  &  Catlettsburg  Street  Railway 
Company  v.  Faulkner  (Ky.)  45  S.  W.  235,  51  S.  W.  806,  43  L. 
R.  A.  »;54. 

These  suggestions  obviate  the  necessity  of  discussing  the 
other  errors  complained  of  by  appellant.  Upon  the  retrial  of 
the  case  the  pleadings  will  be  changed  to  comport  with  this 
opinion,  and  evidence  will  be  admissible  upon  the  issues 
raised  thereby;  and  it  is  believed  that  this  will  meet  the  re- 
quirements of  the  case. 

Wherefore  the  judgment  is  reversed  for  proceedings  con- 
sistent herewith. 

Aldis  ei  al  v.  Union  Elevated  R.  Co. 

{Supreme  Court  of  Illinois^  April  24^  1903*) 
[68  N.  K.  Rep.  95.  ] 

Eminent  Domain — Elevated    Railroads— Construction — Consent  of  City 
—  Fee  In  Streets — D^maees  to  Abutting  Owner.* 
Under  Const.   1870,  art.  2,    |    13,  providing    that    private    property 
shall  not  be  taken  or  damaged  for  public  use  without  just   compensa- 
tion, an  abutting  owner,  whose    property    has   been    injured    by  the 

*As  to  whether  an  abutting  owner  may  recover  for  injuries  to 
property  resulting  from  the  construction  and  operation  of  an  elevated 
railroad,  see  Aldrich  v.  Metropolitan  W.  S.  El.  R.  Co.  (111.),  2  R.  R. 
R.  473,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  473  (injury  caused  by  noise 
not  constituting  a  taking  of  abutting  property) ;  note,  2  R.  R.  R.  214, 
25  Am.  dt  Eng.  R.  Cas.,  N.  S.,  214  (smoke,  noise  and  vibration  as 
elements  of  injury  to  properly  caused  by  operation  of  railroad) ;  notes, 
1  Am.  &  Eng.  R.  Cas.,  N.  S.,  380,  384;  10  Am.  &  Eng.  R.    Cas.,  N. 
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Gonstraction  of  an  elevated  street  railway  in  a  street,  the  fee  of 
which  is  in  the  city,  is  entitled  to  recover  the  damages  sattained, 
thons^b  the  railway  was  legally  constructed  in  the  streets  by  permis- 
sion of  the  mayor  and  city  council,  and  was  not  so  negligentlj 
operated  as  to  constitnte  a  nuisance. 

Additional  Servitude. 

In  an  action  by  an  abutting  owner  to  recover  damages  to  hit  abat- 
ting  property  by  reason  of  the  construction  and  operation  of  an 
elevated  railway  in  a  street,  the  fee  .of  which  was  in  the  city,  the 
fact  that  such  a  railroad  did  not  constitute  an  additional  servitude  on 
the  street  was  immaterial. 

Appeal  from  Circuit  Court,  Cook  County ;  Frank  Baker, 
Judge. 

Action  by  Owen  L.  Aldis  and  others  against  the  Union 
Elevated  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiffs  appeal..    Reversed. 

Peckham,  Brown  &  Packard,  Pike  &  Gade,  and  Wilson, 
Moore  &  McUvaine,  for  appellants. 
Knight  &  Brown  and  William  G.  Adams,  for  appellee. 

HAND,  T.  This  was  an  action  on  the  case,  brought  by  the 
appellants  against  the  appellee  in  the  circuit  court  of  Cook 
county  to  recover  damages  by  reason  of  the  depreciation  in 
value  of  the  premises  of  appellants,  located  at  the  northwest 
corner  of  Van  Buren  and  Dearborn  streets,  in  the  city  of 
Chicago,  upon  which  is  located  the  Monadnock  building, 
caused  by  the  construction  and  operation  by  appellee  of  its 
elevated  railroad  in  Van  Buren  street  in  front  of  said  premises, 
and  the  erection  of  a  station,  platform,  stairs,  etc.,  at  the  in- 
tersection of  said  streets.  The  declaration,  as  amended,  con- 
tained two  counts,  which,  after  describing  the  premises  and 
the  structure  of  said  elevated  road  and  method  of  its  opera- 
tion, averred  that  by  means  of  the  construction  and  opera- 
tion of  said  elevated  railroad,  station,  etc.,  their  means  of 
access  to  the  said  building  and  premises  had  been  cut  ofi, 
and  the  light,  air,  and  view  obstructed,  and  the  enjoyment  of 
their  property  disturbed  by  the  throwing  of  smoke,  dust, 
cinders,  and  filth  into  and  upon  said  building  and  premises, 
by  the  creating  and  causing  of  loud  and  ominous  noises,  and 
by  the  causing  of  the  ground  and  building  thereon  to  shake 
and  vibrate;  that  the  railroad  is  a  permanent  structure;  and 
that  said  building  and  premises  are  greatly  damaged  by  the 
construction  and  operation  of  said  elevated  railroad  and  its 
appurtenances  in  the  streets  upon  which  said  premises  abut. 
A  demurrer  was  sustained  to  the  declaration,  and,  the  appel- 

S.,  706;  Philips  v.  Philadelphia  &  R.  T.  R.  Co.  (Pa.),  10  Am.  A 
Kn^.  R.  Cas.,  N.  S.,  706;  Garrett  v.  Lake  Roland  Elevated  Ry.  Co. 
(Md.),  1  Am.  &  Eag.  R.  Cas.,  N.  S.,  385;  Hunter  v.  Manhattan 
Ry.  Co.  (N.  Y. ),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Oberfeldcr  v. 
Metropolitan  El.  R.  Co.  (N.  Y.),  1  Am.  &  Eng.  R.  Cas,  N.  S.,  349; 
Tudor  V,  Chicago  &  Southside  Rapid  Transit  R.  Co.  (111.),  1  Am.  A 
Eng.  R.  Cas.,  N.  S.,  340;  Baker  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
6  R.  R.  R.  831,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  831  (e£Fect  of  ownership 
of  fee). 
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lants  having  elected  to  stand  by  the  same,  the  cause  was  dis- 
missed for  want  of  a  sufBcient^declaration,  and  the  appellants 
have  prosecuted  an  appeal  direct  to  this  court  on  the  ground 
that  the  construction  of  the  first  clause  of  section  13  of  article 
2  of  the  Constitution  of  1870,  providing  that  ** private  prop- 
erty shall  not  be  taken  or  damaged  for  ptiblic  use  without  just 
compensation,"  is  involved. 

The  main  contention  of  appellee  is  that,  its  elevated  rail- 
road having  been  constructed  in  the  public  streets  of  the  city 
of  Chicago  by  the  permission  of  the  mayor  and  city  council, 
the  appellants,  as  abutting  owners,  can  recover  no  damages 
caused  by  the  location,  construction,  and  operation  of  said 
elevated  railroad  in  the  streets  upon  which  their  property 
abuts,  unless  the  road  is  so  improperly  constructed  or  negli- 
gently operated  as  to  make  it  a  nuisance.  We  do  not  agree 
with  such  contention.  The  constitutional  provision  above 
referred  to  provides  that  private  property  shall  not  be  dam- 
aged for  public  use  without  just  compensation,  and  in  the 
case  of  Doane  v.  Lake  Street  Elevated  Railroad  Co.,  165  111. 
510,  46  N.  E.  520.  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265,  where, 
at  the  suit  of  an  abutting  owner,  it  was  sought  to  enjoin  the 
construction  of  an  elevated  railroad  in  one  of  the  public 
streets  in  the  city  of  Chicago,  the  relief  was  denied  upon  the 
express  ground  that  the  complainant  had  an  adequate  remedy 
at  law  to  recover  all  damages  which  his  abutting  property 
might  sustain  by  reason  of  the  construction  and  operation  of 
the  elevated  road  in  the  street  in  front  of  his  property.  In 
that  case  it  was  said  (page  518,  165  111.,  page  522,  46  N.  E., 
36  L.  R.  A.  97,  56  Am.  St.  Rep.  265):  '"Where  the  fee  of 
the  street  is  in  the  city,  such  damages  as  the  abutting  owner 
may  suffer  from  the  laying  of  a  railroad  track  in  the  street 
are  merely  consequential,  so  far,  at  least,  as  they  affect  the 
property  abutting  on  the  street.  In  such  case,  as  there  is  no 
physical  taking  of  the  land,  injunction  will  not  lie  to  enjoin 
the  taking;  the  remedy  being  an  action  at  law  for  damages.' 
•  *  *  His  injury  is  a  depreciation  of  the  property,  which 
is  capable  of  being  estimated  in  money,  and  recoverable  in  an 
action  at  law,  therefore  a  court  of  equity  will  not  interfere  by 
injunction."  This  case  has  never  been  overruled  or  modified, 
but  is  sustained  by  a  long  line  of  Illinois  cases,  and  is  a  fair 
statement  of  the  law  as  it  has  existed  in  this  state  since  the 
adoption  of  the  Constitution  of  1870.  Under  the  Constitu- 
tion of  1848  a  remedy  for  an  injury  like  this  did  not  exist, 
but  one  is  given  by  the  Constitution  now  in  force.  Rigney 
V.  City  of  Chicago,  102  111.  64. 

In  case  it  is  necessary  to  take  private  property  for  public 
use,  the  compensation  must  be  fixed  and  paid  before  pos- 
session can  be  taken  and  the  improvement  made;  but  in  a 
case  like  this,  where  no  property  is  taken,  the  improvement 
may  be  made  before  the  damages  are  ascertained  and  paid, 
the  property  owner  in  such  case  being  driven  to  his  action  at 
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• 

law  for  damages.  Su3h  action,  however^  is  in  the  nature  of 
a  condemnation  suit,  and,  when  resorted  to,  the  measure  of 
damages  and  rules  of  evidence  which  are  to  be  adopted  are 
the  same  as  though  a  direct  proceeding  by  condemnation  had 
been  brought  to  determine  the  amount  of  damages  to  be  paid 
prior  to  the  making  of  the  improvement.  Chicago  &  Eastern 
Ilhnois  Railroad  Co.  v.  Loeb,  ii8  111.  203,  8  N.  E.  460,  59 
Am.  Rep.  ^41 ;  Illinois  Central  Railroad  Co.  v.  Turner,  194 
111*  57 S>  62  N.  E.  798.  The  fact  that  the  improvement  has 
been  made  before  the  damages  are  determined  and  paid  will 
not  prejudice  the  property  owner  to  recover  the  amount  justly 
due  him  by  reason  of  damage  done  his  property.  While  a 
city  may  lawfully  grant  to  an  elevated  railroad  company,  by 
ordinance,  the  right  to  construct  its  railroad  in  its  streets,  it 
is  powerless  to  grant  to  such  company  the  right  to  damage 
the  property  of  the  abutting  owner  (Illinois  Central  Railroad 
Co.  V.  Turner,  supra) ;  and,  when  the  property  of  an  abutting 
owner  is  damaged,  his  right,  under  the  Constitution,  to  com- 
pensation, is  not  confined  to  a  recovery  for  the  tortious  acts 
of  the  railroad  company,  but  he  may  recover  for  an  injury  to 
his  property  which  is  the  result  of  an  act  which  is  perfectly 
legal.  Calumet  &  Chicago  Canal  &  Dock  Co.  v.  Morawetz, 
19s  111.  398,  63  N.  E.  165. 

While  It  seems  to  be  conceded  by  the  appellee  that  the 
rules  of  law  hereinbefore  announced  apply  to  railroad  com- 
panies in  general  whose  tracks  are  laid  in  the  streets  of  a 
municipality,  it  is  contended  they  do  not  apply  to  appellee's 
road,  a^  it  is  said,  it  is  a  street  railroad,  and  the  construction 
thereof  in  the  streets  of  the  city  of  Chicago  is  not  an  addi- 
tional servitude  upon  said  streets.  It  has  been  held  in  a 
number  of  cases,  notably  in  the  Doane  Case,  that  the  con- 
struction of  an  elevated  railroad  in  a  street  where  the  fee  to 
the  street  is  in  the  city  is  not  an  additional  servitude  upon 
the  street;  that  is,  that  its  construction  therein  with  the  con- 
sent of  the  municipality  is  not  unlawful,  as  being  a  diversion 
of  the  street  from  the  public  use  for  which  it  was  originally 
dedicated  or  acquired.  While  the  doctrine  of  that  and  kindred 
cases  is  not  questioned  as  between  the  abutting  owner  and  a 
railroad  company  occupying  the  street  with  its  railroad,  on 
principle  we  see  no  difierence  as  regards  his  right  to  recover 
damages  for  an  injury  to  his  property  abutting  on  the  street 
by  reason  of  the  construction  and  ^operation  of  a  railroad  in 
the  street,  whether  it  is  a  street  or  commercial  railroad.  The 
effect  upon  his  property  is  the  same,  and,  under  the  Consti- 
tution, if  the  same  is  depreciated  in  value  by  reason  of  the 
construction  and  operation  thereof,  it  has  been  damaged,  and 
he  can  recover.  In  Illinois  Central  Railroad  Co.  v.  Turner, 
supra,  and  in  Calumet  &  Chicago  Canal  &  Dock  Co.  v. 
Morawetz.  supra,  interferences  with  the  property  of  an 
abutting  owner  by  reason  of  the  construction  and  operation 
of  a  railroad  in  the  public  streets  of  a  city,  although  by  the 
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consent  of  the  city,  similar  to  those  averred  in  this  declara- 
tion, were  held  to  give  a  cause  of  action  to  the  abutting  prop- 
erty owner. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
declaration.  Its  judgment  will  therefore  be  reversed,  and  the 
cause  remanded  to  that  court,  with  directions  to  overrule 
the  demurrer. 

Reversed  and  remanded. 

On  Rehearing. 
(Oct.  7,  1903.) 

PER  CUBllAM.  The  appellee  has  filed  a  petition  for  re- 
hearing on  the  ground  that  its  road  is  not  an  additional  servi- 
tude upon  the  streets  upon  which  appellants*  property  abuts, 
and  it  is  said  if  damages  are  allowed  the  appellants  for  loss  of 
air,  light,  view,  access  and  the  comfortable  and  safe  enjoy- 
ment of  their  property,  caused  by  the  proper  and  reasonable 
operation  of  appellee's  road,  they  will  be  paid  for  what  they 
have  waived,  or  be  twice  compensated.  As  held  in  the 
original  opinion,  this  contention  is  not  sound.  At  the  time 
said  streets  were  dedicated  or  condemned,  appellants  or  their 
grantors  did  not  part  with,  but  retained  as  appurtenant  to 
said  property,  the  right  of  access  to  said  streets,  the  right 
to  enjoy  the  air  and  light  which  pass  over  said  streets,  the 
view,  and  the  comfortable  and  safe  enjoyment  of  their  prop- 
erty (Field  V.  Barling,  149  111.  556,  37  N.  E.  850,  24  L.  R.  A. 
406,  41  Am.  St.  Rep.  311;  Doane  v.  Chicago  City  Railway 
Company,  160  III.  22,  45  N.  E.  507,  35  L.  R.  A.  588;  Kotz  v. 
Illinois  Central  Railroad  Co.,  188  111.  578,  59  N.  £.  240);  and 
if  the  appellee  has  constructed  and  is  engaged  in  operating  an 
elevated  railroad  in  said  streets  in  front  of  appellants*  prop- 
erty, the  effect  of  which  is  to  destroy  these  rights  and  thereby 
depreciate  the  value  of  appellants*  property,  it  would  seem 
too  clear  for  argument  that  the  property  of  appellants  had 
been  damaged,,  and,  if  damaged,  that  the  appellants  have  not 
waived  or  been  paid  such  damages. 

In  Aldrich  v.  Metropolitan  West  Side  Elevated  Rail- 
road Co.,  195  111.  4^6,  63  N.  E.  155,  57  L.  R.  A. 
237,  the  road  was  constructed  upon  the  company's 
own  right  of  way,  and  the  court  expressly  declined  to 
consider  the  rights  of  an  abutter  where  the  road  was  con- 
structed in  the  street  in  front  of  his  property,  the  effect 
of  which  was  to  destroy  his  rights  of  access,  air,  light 
and  view  and  the  comfortable  and  safe  enjoyment  of  his 
property.  That  case  is  therefore  not  an  authority,  as  is  con- 
tended by  appellee,  conclusive  of  the  question  that  the  appel- 
lants cannot  recover  in  this  case. 

The  declaration  averred  and  the  demurrer  admits  the  road 
of  appellee  to  be  an  improvement  of  a  permanent  character. 
In  Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Loeb,  118  111. 
203,  8  N.  E.  460,  59  Am.  St.  Rep.  341,  which  was  an  action 


880        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S 

Schneider  v.  Knickerbocker  Ice  Co 

on  the  case  to  recover  damages  Cor  depreciation  in  the  value 
of  property  from  the  operation  of  a  railroad  in  a  public  street 
upon  which  the  property  abutted,  it  was  stated  such  "action 
for  damages  may  be  regarded  as  the  nature  of  one  kind  of 
condemnation  proceedings,"  and  that  all  damages,  past  and 
future,  caused  by  the  operation  of  the  road  might  be  assessed 
in  one  suit. 

After  a  re-examination  of  the  original  briefs  in  connection 
with  the  petition  for  a  rehearing  filed  in  this  case,  we  have 
reached  the  same  conclusion  as  we  reached  when  the  case  was 
first  considered.  The  petition  for  rehearing  will  therefore  be 
denied. 

Rehearing  denied.  

Schneider  v,  Knickerbocker  Ice  Co.  et  al. 

{Supreme 'Court  of  Wisconsin^  Sept,  ^9,  1903.) 

[%  N.  W.  Rep.  542.] 

Railroads— Right  of  Wiy— Establishment— Private  Tracks. 

A  railroad  compiny,  without  havini^  acquired  a  right  of  way  over 
certain  land  belonging  to  defendant,  by  anrveyingthe  same  or  estab- 
lishing a  center  line  thereof,  as  required  by  Rev.  St.  1896,  {  1846,  laid 
down  a  railroad  track,  extending  its  line  to  a  section  of  land  in  which 
plaintiff  was  interested.  Plaintiff  thereupon  constructed  a  further  ex- 
tension from  such  section  line  to  his  icehouse.  Thereafter  the  rail- 
road company  conveyed  its  road  to  another  company,  which  made 
no  claim  to  that  part  of  the  extension  on  defendant's  line,  which  was 
thereafter  abindoned,  and  the  track  torn  up:  held^  that  plaintiff  had 
no  right  to  the  maintenance  of  such  extension  over  defendant's  land. 

Appeal  from  Waukesha  County  Court. 

Suit  by  John  J.  Schneider  against  the.  Knickerbocker 
Ice  Company  and  others.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.     Affirmed. 

Action  to  restrain  defendants  from  removing  a  spur  rail- 
way track,  constructed  by  plaintiff,  from  certaip  lands  where 
it  was  connected  with  the  railway  system  of  the  defendant 
railway  company  to  permit  the  moving  of  cars  from  such 
system  to  and  from  plaintiff's  icehouse  situated  some  distance 
from  the  terminal  grounds  of  such  railway  company,  and  to 
establish  his  right  to  have  such  connection  maintained,  and 
to  enjoy,  by  means  thereof,  the  benefits  of  section  1802,  Rev. 
St.  1898. 

There  is  no  bill  .of  exceptions.  The  findings  indicate  the 
issues  made  by  the  pleadings  and  litigated.  They  are  in 
substance  and  effect  as  follows:  In  and  prior  to  December, 
1899,  the  North  Lakes  Wisconsin  Ice  Company  owned  a  tract 
of  land  in  section  16,  town  28,  range  17  east,  in  Waukesha 
county,  Wisconsin,  bounded  on  the  westerly  side  by  the  west 
line  of  such  section.  During  the  period  mentioned  the  Mil- 
waukee &  Superior  Railway  Company,  without  having 
acquired  a  right  of  way  over  such  land,  suiveyed,  laid  out  and 
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established  a  center  line  therefor,  traversing  the  same  in  an 
easterly  and  westerly  direction,  the  easterly  terminus  being 
100  feet  east  of  the  westerly  boundary  thereof,  and  occupied 
such  right  of  way  with  its  railway  track,  and  subsequently  ex- 
tended such  track,  or  permitted  the  same  to  be  done  by  said 
ice  company  for  the  purpose  of  accommodating  the  latter  in 
its  business  of  dealing  in  ice,  so  that  on  December  ist,  afore- 
said, the  westerly  end  of  the  track  was  about  40  feet  west  of 
said  section  line  and  on  section  17.  On  said  day  said  ice 
company  conveyed  to  the  railway  company  a  right  of  way  on 
said  section  16  describing  the  same  as  one  50  feet  wide  as 
now  located  to  the  terminus  of  the  road.  August  14th  there- 
after plaintiff  acquired  an  undivided  half  interest  in  a  right  of 
way  50  feet  wide  for  a  railway  track  in  said  section  17,  con- 
necting a  place  of  business  to  be  operated  by  him  with  the 
easterly  boundary  line  of  said  section  where  defendant's  rail- 
way track  crossed  the  same.  Subsequently  the  president  and 
general  manager  of  such  railway  company  caused  its  track  in 
said  section  and  the  westerly  20  feet  thereof  in  section  16  to 
be  removed,  believing  that  portion  to  be  upon  lands  not 
acquired  by  it  for  right  of  way  purposes.  A  day  or  two  there- 
after said  company  conveyed  its  property,  including  what- 
ever right  it  possessed  to  maintain  a  railway  track  upon 
its  right  of  way  in  said  section  16  to  the  defendant  railway 
company.  In  September,  1901,  plaintifl,  at  his  own  expense, 
constructed  a  spur  track  from  the  terminus  of  said  track  east 
of  the  line  between  sections  16  and  17,  in  a  westerly  direction 
to  his  icehouse  in  section  17,  traversing  the  right  of  way  in 
said  section  17  of  which  he  was  part  owner  as  aforesaid.  He 
connected  his  track  in  section  16  with  the  defendant  railway 
company's  track.  Immediately  thereafter  the  defendant 
Knickerbocker  Ice  Company  and  the  defendant  John  Field 
threatened  to  remove  all  that  portion  of  plaintiff's  track  in 
section  16,  and  they  intended  so  to  do.  To  prevent  such  re- 
moval this  action  was  commenced.  The  defendant  railway 
company  made  no  effort  to  disturb  the  situation  created  by 
plaintiff  in  any  way.  Plaintiff,  at  the  time  of  the  commence- 
ment of  the  action,  was  willing  to  comply  with  section  1802 
aforesaid,  and  claimed  the  benefits  thereof,  and  that  he  was 
the  owner  of  a  warehouse  coming  within  its  provisions,  which 
he  was  entitled  to  reach  from  .defendant  railway  company's 
track  by  a  spur  track  connected  therewith.  Defendant  John 
Field,  at  the  time  of  the  threatened  removal  as  aforesaid, 
owned  the  land  in  section  16  upon  which  the  plaintiff  con- 
structed his  track,  subject  to  any  rights  the  defendant  railway 
company  had  therein.  He  denied  that  it  possessed  any  such 
rights,  and  his  position  was  acquiesced  in  by  said  company. 
Prior  to  the  conveyance  to  said  company  its  grantor,  by  the 
president  and  general  manager  thereof  promised  plaintiff  to 
extend  its  spur  track  to  an  icehouse  to  be  erected  by  him  in 
sectioq  17^  entitling  him  to  enjoy  the  use  of  a  railway  con- 
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nectioD  between  his  icehouse  and  the  railway  system  of  such 
grantee,  provided  he  conveyed  the  right  of  way  for  such  track 
to  said  grantee  and  agreed  to  furnish  it  with  a  certain  amount 
of  freight;  but  no  such  conveyance  or  agreement  was  ever 
made;  neither  did  the  defendant  railway  company,  at  the 
time  it  purchased  the  property,  have  any  notice  of  the 
existence  of  such  promise.  The  terminus  of  said  company's 
main  line  is  about  one  mile  from  the  point  in  dispute.  It  is 
reached  by  a  spur  track.  Neither  said  company's  yard  nor 
terminal  limits  reaches  to  or  includes  the  location  of  plain- 
tifi's  icehouse. 

Upon  such  facts  the  conclusion  was  reached  that  the 
defendants  were  entitled  to  a  judgment  dismissing  the  plain- 
tiff's complaint  with  costs. 

J.  E.  Wildish,  for  appellant. 

Ryan,  Merton  &  Newbury,  for  respondent  Knickerbocker 
Ice  Co. 

C.  H.  Van  Alstine,  for  respondent  Chicago,  M.  &  St.  P. 
R.  Co. 

MARSHALL,  J.  (after  stating  the  facts).  But  one  ques- 
tion discussed  in  the  briefs  of  counsel  need  be  considered  in 
deciding  this  case.  We  see  no  way  of  escape  from  the 
decision  of  the  trial  court  that  the  place  where  appellant  in- 
sists upon  maintaining  his  track  and  connecting  it  with  that 
of  the  respondent  railway  company  is  on  premises  owned 
neither  by  him  nor  such  company,  nor  in  which  either  owns  a 
right  of  way.  Appellant's  counsel  concedes,  if  that  decision 
stands,  that  the  judgment  must  be  affirmed. 

It  is  claimed  that  the  railway  company  in  fact  owned  a 
right  of  way  up  to  the  west  line  of  section  i6,  including  the 
premises  in  dispute,  because  it  succeeded  to  the  rights  of  the 
Milwaukee  &  Superior  Railway  Company  after  such  company 
obtained  a  conveyance  of  a  right  of  way  for  its  railroad  in 
said  section  i6,  to  the  terminus  thereof  as  the  right  of  way 
was  located,  a  track  being  then  in  place  to  and  west  of  said 
section  line,  though  the  right  of  way  was  never  surveyed  to 
a  point  nearer  such  line  than  a  point  about  lOO  feet  east  of 
the  same.  It  is  well  understood,  we  may  safely  say,  that  the 
location  of  a  railway  right  of  way,  in  a  legal  sense  and  in  the 
sense  the  term  is  ordinarily  used  in  railway  parlance,  is  not 
accomplished  by  laying  down  a  railway  track,  but  by  survey- 
ing and  staking  out  the  center  line  of  the  right  of  way  for  the 
purpose  of  building  a  railway  track  thereon  and  operating 
such  track  as  required  by  section  1846,  Rev.  St.  i8q8.  Re- 
spondent railway  company's  grantor  never  so  established  or 
located  a  right  of  way  including  the  premises  in  question,  so 
far  as  appears  by  anything  in  the  record.  From  the  circum- 
stances that  for  the  convenience  of  one  of  its  customers  it 
permitted  such  customer  to  extend,  or  itself  extended,  its 
track  beyond  the  terminus  fixed  by  the  located  right  of  way, 
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and  subsequently  conveyed  the  road,  so  far  as  the  right  of 
way  had  been  located,  it  does  not  necessarily  follow  that  its 
grantee  obtained  title  to  the  premises  beyond  the  surveyed 
right  of  way.  At  the  time  the  track  east  of  the  west  line  of 
section  i6  and  on  the  premises  in  dispute  was  removed  there 
was  certainly  legitimate  ground  for  the  claim  that  no  railway 
right  of  way  had  been  located  thereon,  in  a  legal  sense,  or  in 
the  sense  the  term  was  used  in  the  deed.  In  that  view  its 
president  and  general  manager  having  seen  fit  to  abandon  the 
disputed  premises  and  done  so,  and  its  grantee,  the  respond- 
ent railway  company,  never  having  made  any  claim  thereto, 
but  submitted  to  the  claim  of  John  Field, — conceded  to  be 
the  owner  subject  to  such  rights  as  such  grantee  may  have 
therein — that  it  has  no  right  of  way  over  such  premises,  a 
third  party  circumstanced  as  plaintiff  is  cannot  be  heard  suc- 
cessfully to  claim  to  the  contrary  in  order  to  enable  him  to 
enjoy  a  privilege  dependent  thereon.  It  seems  quite  clear 
that  all  parties  interested  in  the  title  to  the  land  in  dispute 
prior  to  the  claim  of  the  appellant  understood  that  the  right 
of  way  conveyed  to  respondent  railway  company's  grantor  in 
section  i6  did  not  extend  to  the  west  line  of  such  section, 
and  that  with  such  view  John  Field  was  permitted  to  take 
and  enjoy  absolute  possession  of  the  premises  as  owner. 
Such  parties  having  acquiesced  in  that  construction  of  the 
conveyance,  and  it  being  a  reasonable  construction  and  one 
which  was  probably  in  the  minds  of  the  parties  when  the 
deed  was  made,  the  court  cannot  otherwise  construe  it  to 
enable  appellant  to  enjoy  a  privilege  without  which  he  will 
be  a  sufferer  in  respect  to  his  business. 

The  judgment  of  the  circuit  court  is  afiirmed. 


Central  Trust  Co.  of  New  York  v,  Washington  County 

R.   Co. 

{Circuit  Courts  /?,,  Maine^  July  6,  /p6»j.) 
[124  Fed.  Rep.    813.] 


Railroads— Mortgages— Foreclosure — Parties. 

In  a  suit  by  the  holder  of  a  mortgagee  given  by  a  corporation  to 
foreclose  the  same,  stockholders  and  bondholders  of  the  corporation 
may  be  permitted  to  intervene.  Gregory  v.  Pike,  67  Fed.  837,  845| 
15  C.  C.  A.  33,  41,  explained  and  applied. 

Same— Answer  by  Corporation — Authority  of  Counsel. 

Where,  in  a  suit  to  foreclose  a  corporation  mortfifage,  the  complain- 
ant would  be  entitled  to  a  default  and  a  decree  pro  confeaao,  if  no 
answer  had  been  flled,  any  question  as  to  the  authority  of  the  execu- 
tive officers  of  the  corporation  to  employ  a  solicitor  to  answer,  con- 
fessing the  bill,  is  immaterial.  It  seems  that,  ordinarily,  aa. 
answer  under  the  seal  of  a  corporation,  by  one  of  the  principal  officers, 
cannot  be  questioned. 

8enn« — Construction  of  Railroad— Overpayment — Objection — Estoppel. 

Where  at  the  time  a  railroad  was    construe tejl,    no    objection    was 

made  to  the  contract  by    which    the    company's   stocks    and    bonde 
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irere  issued  in  payment  therefor,  it  could  not  subsequently  be  ob- 
jected, after  a  long  acquiescence,  in  a  suit  to  foreclose  a  mortgagee 
securing  the  bonds,  that  the  actual  cost  of  construction  was  only 
two-thirds  of  the  par  value  of  the  bonds  issued  in  payment  there- 
for, and  that  the  bonded  indebtednebs  secured  by  the  mortgage  should 
therefore  be  scaled. 

Same — Acquisition  of  Other  Line— Powers. 

Where  the  charter  of  a  railroad  company  authorized  it  to  construct 
its  main  line  between  certain  termini,  and  also  **to  build  branches 
or  extend  Its  line  into  one  or  more  towns,"  the  railroad  was  em- 
powered to  purchase  a  railroad  already  constructed,  and  appropriate 
as  a  branch  line;  and  it  was  not  limited  to  acquiring  branch  lines 
by  building  them. 

Same— Mortgages— After-Acquired  Property. 

Where  a  railroad  mortgage,  in  describing  the  property,  contained 
the  language,  **and  also  all  rights,  powers,  privileges,  and  fran- 
chises relating  to  or  useful  for  the  said  railroad  or  branch,  inclndiag 
the  right  to  operate  and  maintain  the  same,  whether  now  held  or 
acquired  by  the  mortgagor,"  such  mortgage  covered  a  line  subse- 
quently purchased  by  the  mortgagor,  which  was  an  appropriate 
branch  for  the  main  line  mortgaged. 

Same. 

Where,  in  a  suit  to  foreclose  a  railroad  mortgage,  it  appeared  that 
the  railroad  at  the  time  of  foreclosure  was  capable  of  eamiag 
$100,000  annually,  applicable  to  interest  or  dividends,  which  would 
pay  4  per  cent,  on  $2,500,000,  the  upset  price  was  fixed  at    $2,300,000. 

In  Equity. 

Butler,  Notman,  Joline  &  Mynderse,  and  Chase  Eastman, 
for  Central  Trust  Co. 

Mr.  Littlefield,  for  intervening  petitioners. 

Curran  &  Curran,  N.  &  H.  B.  Cleaves,  and  S.  C.  Perry,  for 
Washington  County  R.  Co. 

Heath,  Andrews  &  Dutton,  for  county  of  Washington. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  brought 
by  the  trustee  under  a  mortgage  of  the  Washington  County 
Railroad  Company,  executed  on  the  loth  day  of  March,  1898, 
to  foreclose  the  same  by  sale  as  provided  in  the  deed.  The 
entire  amount  of  the  bonds  issued  was  $2,320,000,  bearing  in- 
terest at  5  per  cent,  per  annum.  None  of  the  coupons 
attached  thereto  have  ever  been  paid,  but  no  bill  to  foreclose 
was  filed  until  this,  on  the  18th  day  of  April,  1903. 

The  only  parties  to  the  bill  are  the  complainant  and  the 
Washington  County  Railroad  Company.  The  county  of 
Washington,  which  holds  all  the  preferred  stock  of  the  mort- 
gagor corporation,  amounting  to  the  par  of  $500,000,  and 
James  Mitchell,  holder  of  something  over  $70,000  of  the 
mortgage  bonds  referred  to,  have  severally  asked  leave  to  in- 
tervene. In  Gregory  v.  Pike,  67  Fed.  837,  845,  15  C.  C.  A. 
33,  it  was  held  that  the  chancellor  has  no  power  to  make  ne^r 
parties  defendant  against  the  objection  of  the  complainant. 
It  was  shown,  however,  on  page  846,  67  Fed.,  page  41,  15  C. 
C.  A.,  that  this  rule  does  not  apply  to  cases  of  the  coming  in 
of  a  cestui  que  trust,  or  a  stockholder  as  stockholder,  under  cir- 
cumstances like  those  at  bar.     It  applies  only  where  those 
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who  seek  to  intervene  make  issues  which  would  not  be  dis- 
posed of  so  as  to  become  res  adjudicata  provided  they  were 
not  made  parties.  Under  the  circumstances,  we  deem  it 
equitable  to  grant  the  petitions  for  intervention  on  special 
terms  expediting  the  litigation,  as  set  out  in  the  orders  in 
reference  thereto  which  we  will  cause  to  be  entered. 

Previous  to  the  petitions  to  intervene  the  Washington 
County  Railroad  Company  had  filed  an  answer  admitting  sub- 
stantially all  the  allegations  in  the  bill,  so  that,  on  the  face 
of  the  pleadings  as  they  thus  stood,  the  complainant  was 
undoubtedly  entitled  to  a  decree.  It  is  claimed  by  the  county 
of  Washington  that  this  answer  was  put  in  by  the  president 
and  the  general  counsel  of  the  defendant  corporation  with- 
out special  authority  to  either  so  to  do.  Ordinarily,  an  answer 
under  the  seal  of  the  corporation  by  one  of  the  principal 
officers  thereof  cannot  be  questioned.  However,  it  is  not 
necessary  for  us  to  consider  this  contention,  because,  if  the 
answer  were  invalid,  as  claimed  by  the  county  of  Washington, 
the  complainant  would  be  entitled  to  a  default  and  a  decree 
pro  confesso;  also,  being  the  answer  of  a  corporation,  it  is,  in 
effect,  nothing  more  than  a  pleading,  and  cannot  prejudice  in 
any  substantial  manner  whatever  propositions  may  be  made 
by  the  interveners.     Therefore  we  leave  the  answer  to  stand. 

Immediately  on  the  filing  of  the  answer,  and  before  peti- 
tions for  intervention  were  filed,  the  parties  to  the  record  sub- 
mitted to  the  court  a  draft  decree.  Thereupon  the  petitions 
for  intervention  were  presented  to  the  court.  The  court  post- 
poned the  consideration  of  the  petitions  until  the  coming  in 
of  the  report  of  the  special  master,  to  whom  the  court  re- 
ferred the  pleadings  and  the  draft  decree,  with  directions  to 
hear  the  county  of  Washington,  and  Mitchell,  as  well  as  the 
parties  to  the  record,  and  their  proofs,  and  to  include  in  his 
report  his  findings  on  the  propositions  which  might  be  sub- 
mitted by  either  of  them  to  him,  and  to  allow  either  of  them 
to  take  exceptions,  to  be  returned  with  his  report.  The  re- 
port of  the  master  has  now  been  returned  into  court,  with  ex- 
ceptions taken  thereto  by  the  county  &nd  by  Mitchell,  none 
coming  from  the  parties  to  the  record.  Thereupon,  as  we 
have  already  said,  we  admitted  the  county  of  Washington  and 
Mitchell  as  interveners,  thus  giving  us  proper  jurisdiction 
over  their  exceptions. 

It  appears  that  the  entire  length  of  the  railroad  of  the 
defendant  corporation  within  the  termini  distinctly  specified 
in  its. charter — that  is,  from  a  junction  with  the  railroad  of  the 
Maine  Central  Railroad  Company  in  Hancock  county  to  its 
present  terminus  in  the  city  of  Calais,  and  its  branch  to  East- 
port,  also  expressly  described  in  its  charter — is  119  miles. 
Of  this,  3  15-100  miles,  constituting  its  terminus  in  the  city  of 
Calais,  were  acquired  as  hereinafter  stated.  The  balance  of 
the  railroad  thus  expressly  described  in  its  charter,  namely, 
1 19  miles,  less  3  15-ino  miles  spoken  of,  was  constructed  prior 
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to  the  30th  day  of  June,  1899,  by  the  parties  who  now  hold  all 
of  the  bonds  secured  by  the  mortgage  in  question,  aside  from 
those  owned  by  Mitchell,  and  others  to  the  amount  of  the  par  of 
$4,000,  with  accumulated  interest.  The  entire  issue  of  bonds 
was  $2,320,000,  as  already  stated.  In  addition  thereto,  and 
to  the  preferred  stock,  there  was  an  issue  of  15,000  shares  of 
the  common  stock  of  the  defendant  corporation  of  the  par 
value  of  $100  each.  The  parties  who  thus  constructed  the 
railroad  received  in  payment  for  the  cost  of  construction 
14,974  shares  of  common  stock  and  $2, 142,000  of  the  mortgage 
bonds  in  question,  and  on  receipt  of  the  same  they  entered 
into  the  control  of  the  defendant  corporation,  and  have  ever 
since  remained  in  control  of  it.  No  objection  was  ever  made 
by  the  county  of  Washington,  or  by  any  person,  to  this 
arrangement,  and  the  county,  and  every  one  concerned, 
acquiesced  in  reference  thereto  until  the  present  bill  was  filed. 
It  is  now  maintained  by  the  county  that  the  bonded  indebted- 
ness should  be  scaled  down,  because  it  is  claimed  that  the 
actual  cost  of  construction  was  only  about  two-thirds  of  the 
par  of  the  bonds  issued  in  payment  therefor.  If  the  court 
were  compelled  to  pass  on  the  issue,  it  would  *  probably  find, 
as  a  matter  of  fact,  that  the  arrangement  as  described  was  in 
truth  consented  to  by  all  the  parties  in  interest  and  was  satis- 
factory to  them.  However  that  may  be,  it  is  now  too  late  to 
question  the  transaction  in  the  federal  courts.  It  is  hardly 
necessary  to  cite  authorities  on  this  point,  and  therefore  we 
will  only  refer  to  Pittsburg  Railway  Company  v.  Keokuk 
Bridge  Company,  131  U.  S.  371,  381,  9  Sup.  Ct.  770,  33  L. 
Ed.  157.  The  transaction  was  neither  unusual  nor  unreason- 
able. The  parties  constructing  the  railroad  took  their  risk  of 
gain  and  loss,  and,  apparently,  if  the  court  accepted  the 
highest  value  which  it  has  been  suggested  could  be  reason- 
ably placed  on  the  property,  after  making  allowance  for  loss 
of  interest,  there  has  been  neither  the  one  nor  the  other  to 
any  substantial  amount.  Therefore  there  is  no  reason  which 
would  justify  us  in  sustaining  the  proposition  of  the  county 
of  Washington  in  this^respect. 

In  addition  to  the  railroad,  which  was  constructed  as  we 
have  already  said,  the  defendant  corporation  acquired  a  line, 
already  in  operation,  extending  from  the  present  terminus  of 
the  defendant  corporation  in  the  city  of  Calais  to  Princeton. 
This  was  approximately  20  miles  in  length.  Deducting  the 
portion  used  by  the  defendant  corporation  for  its  line  within 
its  expressly  chartered  termini  leaves  the  length  of  what  was 
thus  acquired  approximately  17  miles. 

The  terms  of  this  charter,  followed,  as  it  was.  by  the  sub- 
scription to  the  preferred  stock,  shows,  what  is  also  a  matter 
of  common  knowledge,  that  the  purpose  of  the  undertaking 
was  tp  accommodate  and  develop  the  county  of  Washington. 
The  whole  line  from  Calais  to  Princeton  is  within  that  county, 
and  it  is  a  natural  feeder  to  the  main  railroad  of  the'  defend- 
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ant  corporatioii,  and  is  naturally  served  by  it,  and  the  con- 
nection of  the  two  and  their  practical  union  are  apparently 
results  which  would  naturally  follow  the  general  purpose  of 
the  enterprise  and  aid  what  it  sought  to  accomplish. 

The  acquisition  of  this  line  to  Princeton,  however,  was  sub- 
sequent to  the  execution  of  the  mortgage  in  question.  There- 
fore, as  we  have  said,  the  county  of  Washington  claims  that 
it  should  not  be  covered  by  this  decree  of  foreclosure.  The 
master  found  otherwise,  and  has  put  the  case  so  clearly  that 
we  can  hardly  add  anything  to  what  has  been  said  by  him. 
We  will,  however,  select  Pennock  v.  Coe,  23  How.  117,  16  L. 
Ed.  436;  Branch  v.  Jesup,  106  U.  S.  468,  486,  i  Sup.  Ct. 
495,  27  L.  Ed.  279;  Bear  Lake  Company  v.  Garland,  164  U. 
S.  I,  15,  17  Sup.  Ct.  7,  41   L.  Ed.  327;   Pardee  v.  Aldridge, 

189  U.  S.  429,  23  Sup.  Ct.  514,   47  L.  Ed. ,  and  Hamlin 

V.  European  North  American  Railway  Company,  72  Me.  83 — 
as  illustrating  how  liberally  the  federal  courts  and  the  local 
courts  in  Maine  support  provisions  in  mortgages  of  franchises 
of  railroad  corporations  with  reference  to  property  subse- 
quently acquired,  which  is  of  appropriate  use  in  connection 
with  such  franchises.  These  cases,  among  other  things, 
settle  that  with  reference  to  realties  and  lines  of  railway  sub- 
sequently acquired,  provided  they  are  incidental  to  the  pur- 
poses of  the  franchise,  it  is  entirely  unimportant  whether 
they  are  obtained  by  purchase  or  construction  or  by  condem- 
nation or  deed. 

By  the  charter  of  the  Washington  County  Railroad  Com- 
pany, it  was  not  only  authorized  to  construct  a  main  line  of 
road  between  the  termini  which  we  have  named,  with  a 
branch  to  Eastport,  but  also  ''to  build  branches  or  extend  its 
lines  into  one  or  more  towns,  and  operate  the  same  with 
steam  or  other  motive  power.''  Of  course,  the  words  "one 
or  more  towns"  leave  the  construction  of  this  clause  indefi- 
nite. It  may  well  be  said  that  it  was  not  intended  to  permit 
correspondingly  indefinite  authority  to  ''build  branches,"  or 
to  "extend  its  lines,"  for  indefinite  distances,  including  the 
possibility  of  paralleling  other  railroads.  Considering  the 
general  purview  of  the  charter,  and' especially  the  words 
"other  motive  power,"  which  undoubtedly  contemplated 
what  are  known  as  "trolley  lines,"  which,  at  the  date  of  the 
charter,  extend  ordinarily  only  short  distances  for  local  uses, 
it  can  hardly  be  questioned  that  the  purpose  of  this  provision 
was  to  enable  this  corporation  to  develop  the  county  of 
Washington,  as  we  have  already  suggested.  Therefore, 
while  we  are  not  called  on  to  determine,  and  it  might  be  im- 
possible to  theoretically  determine,  the  minimum  or  the 
maximum  of  the  powers  thus  given  to  the  Washington  County 
Railroad  Company,  yet  we  can  hardly  doubt  that  the  building 
of  branches  within  the  county,  no  longer  than  the  line  to 
Princeton,  not  injurious  to  other  enterprises,  and  natural 
feeders  to  the  main  railroad,  is  within  the  purview  of  this 
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provision  of  its  charter.  Neither,  in  view  of  the  authorities 
to  which  we  have  referred,  and  especially  in  view  of  the  broad 
expression,  "extend  its  lines,*'  found  in  this  extract  from  the 
charter,  can  we  have  any  doubt  that  extension  by  purchase 
was  authorized,  as  well  as  extension  by  construction,  pro- 
vided, in  either  case,  that  no  detriment  was  done  to  any  other 
existing  enterprise.  That  there  was  any  detriment  in  this 
case  is  not  claimed,  and  it  is  a  matter  of  common  knowledge 
within  this  state  and  district  that  there  was  none  such. 
Therefore  we  think  the  acquisition  of  this  line  to  Princeton 
was  an  exercise  of  the  franchises  which  the  Washington 
County  Railroad  Company  possessed  at  the  time  its  mortgage 
was  executed. 

The  mortgage,  in  describing  what  was  embraced  in  it,  con- 
tains the  following  language:  "And  also  all  rights,  powers, 
privileges,  and  franchises,  relating  to  or  useful  for  the  said 
railroad  or  branch,  including  the  right  to  operate  and  main- 
tain the  same,  whether  now  held  or  hereafter  acquired  by  the 
mortgagor."  We  have  already  shown  that  the  acquisition  of 
this  line  to  Princeton  was  within  the  exercise  of  franchises 
possessed  by  the  respondent  corporation  at  the  time  the 
mortgage  was  executed;  but  a  question  is  raised  by  Washing- 
ton county  arising  out  of  the  two  words,  "relating  to  or  use- 
ful for  the  said  railroad  or  branch."  The  word  "branch,"  in 
this  connection,  undoubtedly  means  the  main  line  between 
the  specified  termini  in  Hancock  county  and  the  city  of 
Calais;  but  there  can  be  no  question,  in  view  of  the  facts 
which  we  have  stated,  that  the  line  to  Princeton  was,  as  we 
have  already  said,  a  feeder  to  the  main  line,  and  was  served 
by  it,  and  therefore  came  within  the  words,  "relating  to  or 
useful  for  the  said  railroad."  This  is  emphasized  by  the  fact 
that  a  part  thereof,  some  three  miles  in  length,  as  we  have 
already  said,  was  properly,  and  we  have  no  doubt  economi- 
cally, made  a  portion  of  the  main  line.  Therefore  we  hold 
that  the  line  to  Princeton  should  be  covered  into  the  decree. 

This  disposes  of  all  the  exceptions  taken  by  the  county  of 
Washington  to  the  report  of  the  master,  and  leaves  for  con- 
sideration only  a  single  exception  taken  by  Mitchell.  The 
master  fixed  the  upset  price  of  the  property  to  be  sold  under 
the  decree  of  foreclosure  at  $2,000,000.  Mitchell  claims  that 
it  should  be  $2,500,000.  By  the  terms  of  the  mortgage  the 
purchaser  at  a  foreclosure  sale  has  the  right  to  make  the 
major  payment  in  bonds,  and  the  decree  as  reported  by 
the  master  provides  therefor.  Where  there  is  nothing  of  that 
character  in  the  mortgage  or  the  statutes,  and  the  court  is 
appealed  to  by  the  parties  to  insert  it,  it  may,  of  course,  as 
incidental  thereto,  impose  equitable  conditions  as  to  the  up- 
set price,  or  as  to  any  other  topic  as  to  which  conditions  can 
reasonably  be  imposed;  but  in  the  present  case  there  is  noth- 
ing in  this  feature  of  the  decree,  nor  in  any  other  feature 
thereof,  which  gives  this  court  at  the  present  time  jurisdic- 
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tion,  on  the  mere  suggestion  of  either  party,  to  fix  an  upset 
price.  Nevertheless  Mitchell  appeals  to  us  to  do  so,  and  the 
<:oniplainant  consents  that  we  should.  The  complainant, 
perhaps,  is  wise  in  this,  because,  in  the  absence  of  an  upset 
price,  the  sale,  being  subject  to  confirmation,  might  be  set 
aside  on  the  ground  that  the  bids  were  insufficient,  and  the 
final  disposition  of  the  property  be  embarrassed  and  delayed. 
Consequently  it  is  proper  for  the  parties  to  agree  that  the 
court  should  at  the  present  time  determine  the  upset  price. 
Therefore  we  accept  the  jurisdiction  in  this  respect  which  the 
parties  desire  us  to  exercise. 

A  careful  examination  of  the  facts  satisfies  us  that  the  prop- 
erty at  the  present  time  is  capable  of  earning  at  least 
$100,000  annually,  applicable,  on  conservative  rules,  to  in- 
terest or  dividends.  The  past  history  indicates  that  the 
future  will  show  larger  net  returns,  but  we  are  not  justified  in 
speculating  on  this.  Events  may  occur  which  will  diminish 
the  net  income  notwithstanding  the  expectation  of  its  in- 
crease. We  are,  however,  justified  by  the  continuous  growth 
which  the  past  has  developed  in  taking  the  present  net  earn- 
ing: capacity  of  the  property  as  indicating  the  value  which 
shall  be  set  on  it  for  an  upset  price.  This  is  to  be  estimated 
in  view  of  the  fact  that  the  property  can  be  made  dividend 
earning  as  well  as  interest  paying.  As  dividend  earning,  it 
would  pay  4  per  cent,  on  $2,500,000,  which,  on  a  fair  basis, 
would  justify  a  valuation  at  that  figure.  We  should,  how- 
ever, allow  for  the  fact  that  a  purchaser  would  be  expected  to 
make  a  reasonable  profit,  and  that  there  are  embarrassments 
and  difficulties  often  met  with  in  converting  an  enterprise  like 
this  into  a  dividend  paying  property. 

We  deduct  for  all  that  $200,000,  leaving  the  upset  price  to 
be  fixed  in  the  decree  $2,300,000. 

This  disposes  of  all  the  questions  which  were  left  for  us  to 
consider. 

It  is  ordered  that  the  upset  price' named  in  the  decree  for 
sale  shall  be  $2,300,000,  instead  of  $2,000,000,  as  reported  by 
the  master;  that  all  other  exceptions  to  the  master's  report 
are  overruled;  and  that,  subject  to  the  modification  as  to  the 
upset  price,  the  master's  report  is  confirmed;  and  a  decree 
will  be  entered  accordingly. 


Borough  of  Montooth  v,  Brownsville    Ave.  St. 

Ry.  Co.  ei  ai. 

{Supreme  Court  0/  Pennsylvania,  May  25, 1903.) 

[55  AtL  Rep.  1036.] 

Street  Railways— Contract  to  Build— Breach—Narrowness  of  Street  as 
a  Defense. 
It  is  no  defense  to  an  action  for    breach    of    contract    to    build   S 
street  railway  on  a  certain  street  that  for  a  distance   of  75   feet   the 
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highway  was  only  11  feet  in  width,  the  evidence  not    being    condn- 
sive  that  such  width  was  insufiBcient  for  the  purposes  of  the  road. 

Sam« — Same — Same — Same. 

Where  a  street  railway  company  contracted  to  build  a  road  on  a 
certain  street,  the  fact  that,  because  of  the  narrowness  of  the  street, 
it  was  impossible  to  build  such  railway,  is  no  defense  to  an  action 
for  breach  of  the  contract. 

Same — Same — Same— Sufficiency  of  Eviddnce. 

Evidence  in  an  action  against  a  railway   company    for   failure  to  • 
build  its  line  on  a  certain    street    in    accordance   with   its   contract 
held   insufficient  to  show  that  the  contract  was   impossible    of   per- 
forma  nee. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  the  borough  of  Montooth  against  the  Brownsville 
Avenue  Street  feailway  Company  and  the  Mercantile  Trust 
Company  of  Pittsburg.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Reversed. 

Argued  before  MITCHELL.  DEAN,  BROWN,  MES- 
TREZAT,  and  POTTER,  J  J. 

H.  L  Riley,  for  appellant. 

William  A.  Challener,  Homer  L.  Castle,  and  Clarence 
Burleigh,  for  appellee.s. 

POTTER,  J.  This  is  an  action  to  recover  upon  a  bond 
given  by  the  Brownsville  Avenue  Street  Railway  Company  to 
the  borough  of  Montooth  to  secure  the  construction  of  a  street 
railway  upon  West  street  in  the  said  borough.  The  consent 
of  the  borough  had  been  given  by  an  ordinance  dated  Septem- 
ber 21,  1900,  which  was  formally  accepted  by  the  street  rail- 
way company  upon  September  26th  following.  Its  provisions 
required  the  filing  of  a  bond  conditioned  for  the  faithful  per- 
formance of  all  the  terms  of  the  ordinance,  and  stipulated  that 
the  bond  was  to  be  forfeited,  and  the  sum  of  $2,000  paid  as 
liquidated  damages  to  the  borough,  if  the  street  railway  was 
not  completely  built  and  in  operation  on  or  before  the  ist  day 
of  October,  1901.  The  bond  thus  required  was  given,  and 
upon  it  the  present  action  was  brought.  The  trial  judge 
found  that  the  ordinance  and  its  acceptance  created  an  agree- 
ment between  the  borough  and  the  railway  company,  and  that 
by  the  terms  of  this  agreement  the  company  received  a  valua- 
ble right,  for  which,  as  a  consideration,  it  was  to  construct 
the  line,  and  grade  and  fill  in  with  broken  stone  and  pave  the 
portions  of  West  street  referred  to.  He  further  found  that 
the  entire  failure  of  the  railway  company  to  perform  its  agree- 
ment had  occasioned  a  loss  to  the  borough,  which  was  not  to 
be  measured  by  any  ordinary  standard,  and  that  the  damages 
as  agreed  upon  and  liquidated  by  the  parties  should  be  con- 
sidered as  the  proper  measure  of  compensation.  But  the 
learned  judge  was  of  opinion  that  the  railway  company  had 
a  good  defense  upon  the  ground  of  the  insufficiency  of  the 
width  of  the  highway.  It  appeared  from  the  testimony  that 
for  a  distance  of  about  750  feet  the  width  of  the  portion  of 
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West  street  in  the  borough  was  not  more  than  i  li  feet,  and  the 
court  held,  as  a  matter  of  mathematical  certainty,  and  there- 
fore of  law,  that  this  was  not  sufficient  to  admit  of  the  safe 
construction  and  operation  upon  it  of  a  line  of  street  railway. 
Being  thus  of  the  opinion  that  it  was  impossible  for  the  com- 
pany to  perform  its  contract,  he  directed  a  verdict  for  the 
defendant.  But,  '^ impossibility  of  performance  is,  in  gen- 
eral, no  answer  to  an  action  for  damages  for  nonperformance. ' ' 
3  Addison  on  Contracts,  *ii9^.  ''If  one,  for  a  valid  considera- 
tion, promises  another  to  do  that  which  is  in  fact  impossible, 
but  the  promise  is  not  obtained  by  actual  or  constructive 
fraud,  or  is  not  on  its  face  obviously  impossible,  there  seems 
no  reason  why  the  promisor  should  not  be  held  to  pay  dam- 
ages for  the  breach  of  the  contract — not,  in  fact,  for  not  doing 
what  cannot  be  done,  but  for  undertaking  and  promising  to 
doit.*'  2  Parsons  on  Contracts,  *673.  The  general  rule  is 
thus  stated  in  a  discussion  upon  the  subject  of  ''Impossibility 
of  Performance  as  a  Defense,"  in  12  Cent.  Law  J.  4:  "Im- 
possibility of  performance,  whether  such  impossibility  arises 
through  the  fault  of  the  promisor  or  not,  will  not  constitute  a 
valid  defense  to  an  action  (or  a  breach  of  the  contract.  If  the 
promisor  makes  the  promise  conditional  upon  its  continued 
possibility,  then  the  risk  is  assumed  by  the  promisee,  and  he 
loses  his  right  of  action  if  the  contingency  arises.  But  if  the 
promisor  makes  the  promise  unconditionally,  then  he  assumes 
the  risk,  and,  as  a  general  rule,  he  cannot  set  up  the  impos- 
sibility of  performance  as  a  defense  to  an  action  by  the 
promisee." 

It  is  the  duty  of  the  party  making  the  promise  to  ascertain 
at  the  time  whether  or  not  performance  is  possible.  If  he 
neglect  to  inform  himself,  it  is  at  his  peril.  But  it  is  by  no 
means  clear  that  the  evidence  in  this  case  justifies  the  con- 
clusion that  the  construction  and  proper  operation  of  the 
street  railway  upon  West  street,  within  the  borough  limits, 
was  an  impossibility.  The  narrow  portion  in  which  the 
difficulty  lay.  extended  for  a  short  distance  only ;  and  it  does 
not  seem  to  us  that  the  problem  which  it  presented  was  one 
to  baffle  the  resources  of  the  builders  of  modern  street  rail- 
ways, even  if  for  a  distance  of  750  feet  they  were  confined  to 
the  use  of  about  11  feet  in  width  of  the  highway.  The 
borough  engineer  testifies  positively  that  it  is  feasible  to 
build  and  operate  a  line  of  railway  over  the  street  in  ques- 
tion, and  he  bases  his  statement  upon  the  fact  that  he  had 
actually  constructed  another  line  of  street  railway,  which  in 
one  place  had  only  a  lo-foot  right  of  way.  The  argument 
against  the  sufficiency  of  the  width  for  the  purpose  is  based 
npon  the  supposed  necessity  for  cutting  oil  a  portion  of  each 
side  of  the  street  for  a  sidewalk.  But  it  does  not  follow  that 
any  such  exclusive  use  of  the  street  at  that  point  will  be  re- 
quired. As  the  borough  authorities  have  granted  the  use  of 
that  street  to  the  company,  to  build  its  street  railway  upon, 
it  is  to  be  presumed  that  other  provisions,  by  means  of  widen- 
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ing  the  street  or  otherwise,  will  be  made  for  a  sidewalk,  if  it 
be  needed.  At  the  present  time  the  street  does  not  seem  to 
be  built  upon,  and  is  but  little  more  than  a  country  road; 
but,  if  the  public  needs  require  it,  the  street  can  be  widened, 
either  by  the  borough  in  the  usual  way,  or  the  railway  corn- 
pan/  can  secure  additional  space  by  the  purchase  of  ground 
from  the  abutting  owners.  The  mere  matter  of  additional 
expense  to  the  company  is  no  sufficient  excuse  for  failure  to 
comply  with  its  contract.  The  argument  for  the  appellee 
proceeds  entirely  upon  the  assumption  that  the  company  was 
not  bound  to  make  any  efiort  to  secure  additional  space  which 
might  be  made  available,  if  needful  to  enable  it  to  build  the 
road  upon  the  right  of  way  granted  by  the  borough.  We  do 
not  regard  this  position  as  tenable.  The  company  knew  the 
situations  and  the  conditions  existing  upon  the  g^-ound,  or  at 
least  it  certainly  might  have  known  them,  when  it  made  the 
agreement.  It  is  fair  to  presume  that  at  that  time  the  com- 
pany had  in  view  a  plan  which  would  enable  it  to  use  to  good 
advantage  the  privileges  granted  to  it  by  the  borough  over 
the  portion  of  West  street  within  its  limits.  The  testimony 
shows  that  West  street  was  40  feet  in  width,  and  while,  at  the 
narrow  part,  the  portion  of  it  within  the  borough  was  only  10 
or  II  feet  in  width,  yet  the  remainder  of  the  highway  was  in 
existence  at  that  point,  and  was  open  for  the  use  of  the  pub- 
lic. Nothing  appears  in  the  evidence  to  show  that  the  rail- 
way company  could  not  have  obtained  the  right  from  the 
proper  authorities  to  make  such  auxiliary  use  of  the  remain- 
ing portion  of  the  highway  as  would  permit  of  the  safe  and 
comfortable  operation  of  such  an  instrument  of  public  con- 
venience as  a  street  railway.  An  inspection  of  the  testimony 
makes  it  apparent  that  various  other  expedients  might  have 
been  effective.  For  instance,  if  a  double  line  of  poles  were 
thought  necessary  upon  the  7So-foot  portion,  permission 
might  have  been  obtained  to  set  them  outside  the  line  of 
the  street,  and  upon  either  side.  But  even  if  confined  to  the 
limit  of  space  which  was  clearly  available,  it  seems  that  other 
methods  were  open  to  adoption,  which  would  have  made 
compliance  possible.  It  does  not  appear  from  the  evidence 
that  double  lines  of  poles  are  absolutely  necessary,  as  in- 
stances were  cited  in  which  single  lines  of  poles  to  support 
overhead  wires  are  in  practical  use.  It  seems  also,  that,  by 
means  of  an  underground  conduit,  the  power  can  be  conveyed 
and  the  system  successfully  operated  without  the  use  of  any 
poles  at  all. 

As  we  read  the  evidence,  we  cannot  avoid  the  conclusion 
that  there  was  sufficient  in  it  to  justify  a  finding  that  it  was 
possible  for  the  railway  company  to  have  complied  with  its 
agreement  to  build  its  line  in  accordance  with  the  terms  of 
the  ordinance.  The  third  specification  of  error  is  therefore 
sustained. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is 
awarded. 
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Omaha  Bridge  &  Terminal  Ry.  Co.  v.  Reed  el  al, 

(Supreme  Court  of  Nebraska,  July  3, 1903,) 

[96'^,  W.  Rep.  276.] 

Eminent  Domain — Ownership— Right  of  Appeal. 

A  mortgagee  is  an  owner,  within  the  meaning  of  the  statute  provide 
ing  for  the  taking  of  land  under  the  power  of  eminent  domain ;  and, 
as  such  owner,  he  has  the  right  to  prosecute  an  independent  appeal 
from  the  freeholders'  award. 

Same — Award— Right  of  Lienholders. 

In  proceedings  for  the  condemnation  of  land  under  the  power  of 
eminent  domain,  the  money  awarded  by  the  freeholders,  or  by  the 
district  court  on  appeal,  stands  in  place  of  the  land,  and  belongs  to 
lienholders,  to  the  extent  of  the  value  of  their  liens. 

Same — Same— Appeal  by  Mortgagee— Issues. 

On  appeal  by  a  mortgagee  from  an  award  made  by  freeholders  in  a 
condemnation  proceeding,  the  question  to  be  tried  and  determined  is 
the  value  of  appellant's  lien  on  the  property  appropriated. 

Same — Same  -Same. 

An  appeal  by  a  mortgagee  in  a  condemnation  proceeding  is  not 
effective  as  to  the  landowner  against  whom  no  summons  has  been 
issued. 

Same— Parties. 

If  the  landowner  is  not  brought  into  the  district  court  by  the  mort- 
gagee's appeal,  the  corporation  at  whose  instance  the  condemna- 
tion proceeding  was  initiated  may  bring  him  in,  if  it  is  necessary 
to  do  so  for  the  protection  of  its  rights. 

Same— Same. 

A  landowner  who  fails  to  appeal  from  the  freeholders'  award  ii| 
a  condemnation  proceeding  is  conclusively  bound  by  it. 

(Syllabus  by  the  Court.) 

On  rehearing.     Affirmed. 

For  former  opinion,  see  92  N.  W.  102 1. 

Wharton  &  Baird,  for  plaintiff  in  error. 
Hall  &  McCuUoch,  for  defendants  in  error. 

SULLIVAN,  C.  J.  After  carefully  examining  the  questions 
involved  in  this  litigation,  we  conclude  that  the  judgment  of 
affirmance  should  be  adhered  to.  We  find  it  necessary,  how- 
ever, to  modify  in  one  particular  the  commissioner's  opinion. 
It  being  settled  that  a  mortgagee  is  an  owner  within  the 
meaning  of  the  statute  providing  for  the  taking  of  land  under 
the  power  of  eminent  domain,  it  seems  to  follow  that  his 
right  to  an  independent  appeal  for  the  protection  of  his  in- 
terests cannot  be  denied.  His  security  having  been  taken  for 
public  purposes,  he  is,  of  course,  entitled  to  have  the  money 
paid  as  compensation  applied  upon  his  claim.  The  con- 
demnation money  stands  in  place  of  the  land,  and  belongs  to 
the  mortgagee,  to  the  extent  of  the  value  of  his  lien.  Insur- 
ance Co.  V.  Slee,  123  111.  57,  12  N.  E.  543;  Chicago,  B.  &  Q. 
R.  Co.  V.  Chamberlain.  84  111.  333;  Calumet  River  Ry.  Co. 
V.  Brown,  136  111.  322,  26  N.  E.  501,  12  L.  R.  A.  84;  Michigan 
Air  Line  Co.  v.  Barnes,  40  Mich.  383;  i  Jones,  Mtgs.  §  78;  7 
Enc.  PL  &  Pr.  637. 

Upon  the  trial  of  this  case  in  the  district  court  it  was  ii\ 
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effect  determined  that  the  mortgagees'  interest  in  the  land 
equaled  or  exceeded  the  damages  assessed  by  the  jury.  In 
other  M^ords,  the  mortgagees,  claiming  to  be  owners,  within 
the  meaning  of  the  statute,  presented  their  claim  to  the  dis- 
trict court  for  adjudication.  They  asserted  and  proved  that 
they  were  owners,  and  that  the  value  of  their  ownership  was 
at  least  equal  to  the  amount  named  in  the  verdict.  The 
Omaha  Bridge  &  Terminal  Company  had  been  duly  sum- 
moned. It  was  in  court,  and  had  ample  opportunity  to  con- 
trovert and  disprove  the  mortgagees'  claim.  It  knew  the 
issue  presented  for  trial  was  the  value  of  the  mortgage  lien, 
and,  if  it  was  of  opinion  that  the  presence  of  the  owner  of  the 
fee  was  necessary  for  the  protection  of  its  rights,  it  was  its 
privilege  to  have  him  brought  in.  It  failed  to  have  him 
brought  in;  in  efiect,  it  consented  to  have  the  issue  tried  and 
determined  without  him;  and  it  must  now  abide  by  the  re- 
sult. Chicago,  K.  &  N.  Ry.  Co.  v.  Ellis,  52  Kan.  41,  33  Pac. 
478;  Lance  v.  Chicago  &  C.  R.  Co.,  57  Iowa,  636,  11  N.  W. 
612;  Washburn  v.  Milwaukee  &L.  W.  R.  Co.,  59  Wis.  379,  18 

N.  W.  431. 

In  condemnation  proceedings  notice  of  appeal  must  be 
given  when  the  statute  so  provides.  Maxwell  v.  La  Brune, 
68  Iowa,  689,  28  N.  W.  18;  Butte  County  v.  Boydstuo,  68 
Cal.  189,  8  Pac.  835;  Jones  v.  Proprietors  of  Morris  Aqueduct, 
36  N.  J.  Law,  206.  In  this  case  the  statute  with  respect  to 
notice  was  not  complied  with.  No  notice  of  appeal  was  given 
to  the  landowner,  and  no  effort  made  by  either  the  mortgagees 
or  the  company  to  make  him  a  party  to  the  action  in  the  dis- 
trict court.  This  being  so,  we  must  confess  that  we  were 
wrong  in  holding,  as  we  did  in  the  former  opinion,  that  the 
appeal  was  effective  as  to  him.  It  was  not  effective,  and  the 
freeholders'  award,  so  far  as  he  is  concerned,  is  conclusive. 

The  motion  is  overruled. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Kansas  City,   M.  &  O.  Ry. 

Co.  €i  ai. 

{Supreme  C<mri  of  Kansas^  Oct  to,  190J.) 

[73   Pac.  Rep.  899.] 

Eminent  Domain—Right  to  Condemn  Lend  of  Another  Railroad  Com- 
pany.* 
One  railway  corporation    cannot,  under    the    g'eneral    statutea  of 
eminent  domain  of  this  state,  condemn  for   right  of    way    purposes 

^As  to  the  rigfht  to  condemn  the  land  of  a  railroad  compa'ny,  see 
Atchison,  etc.,  Ry.  Co.  v,  Kansas  City,  etc.,  Ry.  Co.  (Kan.),  7  R. 
R.  R.  509,  30  Am.  A  Eng.  R.  Cas.,  N.  S.,  509  (land  not  in  use  for, 
and  not  necessary  for  railroad  purposes) ;  Ft.  Worth  A  R.  G.  Ry. 
Co.  V.  Southwestern  T.  A  T.  Co.  (Tex.),  6  R.  R.  R.  222,  29  Am.  A 
£ng.  R.  Cas.,  N.  S.,  222  (right  to  condemn  railroad  right  of  way  for 
telegraph  line) ;  Denver  Power  A  Irrigation  Co.  v.  Denver,  etc., 
R.  Co.  (Colo.),  4  R.  R.  R.  822,  27  Am.  A  Eng.  R.    Cas.,  N.    S.,   622 
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th^land  of  another  railway  corporation  already  in   actual   and    nec- 
essary use  for  railway  purposes. 

tfame — Same. 

An  attempted  condemnation  by  one  railway  corpotation,  under  the 
£^eneral  statutes  of  eminent  domain  of  this  state,  for  right  of  way 
purposes,  of  an  entire  tract  of  land  belonging  to  another  railway 
corporation,  a  portion  of  which  is  already  in  actual  and  necessary 
use  by  the  owner  for  railway  purposes,  and  for  all  of  which  a  single 
award  of  damages  is  made,  is  void  as  an  entirety. 

Same — Same — I  njunction. 

In  a  suit  in  equity,  b'rought  by  a  railway  corporation  to  enjoin  the 
unauthorized  condemnation  of  its  property  by  another  railway  cor- 
poration for  right  of  way  purposes  under  the  general  statutes  of 
eminent  domain,  the  coufi  has  no  authority  to  sever  from  the  whole 
a  portion  of  a  tract  condemned  as  an  entirety,  and  allow  the  pro- 
ceedings to  stand  as  to  the  remainder  while  invalidating  them  as  to 
such  portion ;  nor  can  the  condemning  corporation  cure  the  unwar- 
ranted appropriation  of  an  entire  tract  by  disclaiming  the  right  to 
use  or  occupy  a  portion  of  it. 

(Syllabus  by  the  Court.) 

On  rehearing.     Reversed. 

For  former  opinion,  see  70  Pac.  939. 

A.  A.  Hard  and  Robt.  Dunlap  (N.  H.  Loomis,  as  amicus 
curise),  for  plain tifE  in  error. 

J.  McD.  Trimble,  Jno.  A.  Eaton,  and  J.  G.  Egan,  for 
defendants  in  error. 

BURCH,  J.  When  this  case  was  first  presented,  it  was 
decided  upon  the  theory  that  the  real  controversy  related  to 
the  refusal  of  the  trial  court  to  enjoin  the  taking  by  one  rail- 
way corporation,  under  the  statutes  of  eminent  domain,  of 
property  belonging  to  another  railway  corporation,  whose 
actual  occupancy  by  the  owner  was  questioned,  whose  use  for 
its  corporate  purposes  was  denied,  and  whose  necessity  for 
such  purposes  was  assailed.  The  majority  of  the  court  con- 
cluded that  a  dispute  of  this  character  does  not  fall  within  the 

(right  to  condemn  railroad  right  of  way  for  reservoir  site  for  private 
water  company) ;  Seattle  8l  M.  R.  Co.  v,  Bellingham  Bay  &  E.  R.  Co. 
(Wash.),  5R.  R.  R.  160,  2d  Am.  &  Eng.  R.  Cas.,  N.  8.,  160  (right  to 
coodemn  right  of  way  of  one  company  for  another) ;  Union  Pac. 
R.  Co.  V.  Colorado  Postal  Tel.  Cable  Co.  (Colo.),  5  R.  R.  R.  349,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  349  (right  of  way  for  telegraph  line); 
notes,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  373,  13  Am.  &  Eng.  R.  Cas., 
N.  8.,  408  (right  under  federal  statutes  to  condemn  railroad  right  of 
way  for  telegraph  line);  3  Am.  8l  Eng.  R.  Cas.,  N.  8.,  99,  103  (right 
to  condemn  property  of  other  railroads  and  corporations) ;  4  Am.  & 
Eng.  R.  Cas.,  N.  8.,  411  (occupancy  of  track  of  anotner  company); 
City  of  Terre  Haute  v,  Evansville,  etc.,  R.  Co.  (Ind.),8Am.  A  Eng. 
R.  Cas.,  N.  8.,  760  (condemnation  for  another  public  use) ;  Savannah, 
etc.,  Ry.  Co.  v.  Postal  Tel.  Cable  Co.  (6a.),  20  Am.  &  Eng.  R. 
Cas.,  N.  8.,  917  (for  telegraph  line);  Foster  v,  Chicago,  R.  I.  8l  T. 
Ry.  Co.  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  1;  Gulf,  C.  8l  8.  F. 
Ry.  Co.  V,  Milam  County  (Tex.),  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  780 
(county  road  over  right  of  way);  Union  Terminal  R.  Co.  v.  Board  of 
R.  Commissioners  (Kan.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  72  (crossing 
by  one  railro&d  over  another);  Lake  Shore  &  Michigan  Southern  Ry. 
Co.  V.  Baltimore  &  Ohio  &  Chicago  R.  Co.  (III.),  3  Am.  &  Eng. 
R.  Cas.,  N.  8.,  57  (right  of  way  across  side  track) ;  Lake  Erie  4  W. 
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jarisdiction  of  the  board  of  railroad  commissioners;  that  no 
tribunal  has  been  provided  by  law  to  pass  upon  the  propriety 
of  a  taking  by  one  railroad  company  of  the  land  of  another 
in  advance  of  condemnation  under  the  statute;  that  the  only 
remedy  of  an  aggrieved  landowner  in  such  a  case  is  whatever 
a  court  of  equity  can  furnish;  and  that  the  judgment  of  such 
a  court  upon  issues  of  fact  of  the  character  described  is  con- 
clusive to  the  same  extent  as  in  other  cases.  In  consequence 
of  a  rehearing  granted  under  rule  23  of  this  court  (43  Pac. 
vii.),  it  has  become  plain  that  more  is  involved  in  the  case 
than  has  been  determined.  The  district  court  granted  a  por- 
tion of  the  relief  prayed  for  by  the  plaintiff  upon  the  allega- 
tions of  its  petition,  and  enjoined  the  Orient  Company  from 
interfering  with  or  obstructing  that  part  of  the  lead  track  of 
the  Santa  Fe  Company  opposite  to  and  directly  south  of  its> 
roundhouse,  and  also  that  part  of  the  side  track  opposite  to 
and  directly  south  of  its  coal  trestle.  This  judgment  itself 
implies  and  discloses  an  attempt  at  an  appropriation  by  the 
condemnation  proceedings  of  the  property  protected  by  the 
injunction,  and  shows  that  such  property  was  so  conditioned 
as  to  warrant  the  interposition  of  the  court.  There  is  abun- 
dant evidence  in  the  record  that  the  report  of  the  condemna- 
tion commissioners  included  land  actually  occupied  by  at  least 
one  of  the  Santa  Fe  Company's  railway  side  tracks.  Coun- 
sel for  the  respective  parties  do  not  agree  as  to  the  quantity 
of  land  affected,  nor  as  to  the  full  extent  of  the  interference, 
but  in  referring  to  the  track  south  of  the  coal  trestle  counsel 
for  the  Orient  Company  make  the  following  statement  in 
their  brief  on  the  rehearing:  "The  boundary  of  the  Orient 
right  of  way  would  lap  over  a"  very  few  feet  upon  the  extreme 
west  end  of  that  ground  track. ' '  There  is,  therefore,  no  dis- 
pute as  to  the  fact  of  appropriation.  There  is  likewise 
abundant  evidence  in  the  record  that  this  track  was   properly 

R.  Co.  V,  Comm'rs  (Ohio),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  765  (county 
ditch  across  right  of  way) ;  Chicago  West  Division  Ry.  Co.  v.  Metro- 
politan West  Side  El.  R.  Co.  (111.),  3  Am.  8l  Eng.  R.  Cas.,  N.  S., 
45;  City  Council  of  Augusta  v.  Georgia  R.  &  Banking  Co.  (Ga.), 
7  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  In  re  American  Transp.  A 
Nav.  Co.  (N.  J.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  26:  Liske  Shore  & 
Mich.  Southern  Ry.  Co.  v.  Baltimore  &  Ohio  &  Chicago  R.  Co. 
(111.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  57;  National  Docks  & 
New  Jersey  Junction,  etc.,  Co.  v.  Pennsylvania  R.  Co.  (N.  J.), 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  82;  St.  lK>uts,  Alton  &  Terre 
Haute  Ry.  Co.  v.  Bellville  City  Ry.  Co.  (111.),  3  Am.  A  Eng. 
R.  Cas.,  N.  S.,  53;  Southern  Pac.  R.  Co.  v.  Southern  Cal- 
ifornia R.  Co.  (Cal.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  37;  Union 
Terminal  R.  Co.  v.  Board  of  R.  Com'rs  (Kan.),  3  Am.  &  Eng.  R. 
Cas.,  N.  S.,  72;  Postal  Tel.  Cable  Co.,  of  Utah  v,  Oregon  S.  I/.  R. 
Co.  (Utah),  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  273  (telegraph  line); 
Chicaf^o  &  N.  W.  R.  Co.  v,  Cicero  (111.).  3  Am.  A  Eng.  R.  Cas.,  N. 
S.,  188;  Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.  (Ala.),  13  Am. 
A  Eng.  R.  Cas.,  N.  S.,  423;  Northwestern  Tel.  Exch.  Co.  v.  Chi- 
cafiro,  M.  A  St.  P.  Ry.  Co.  (Minn.),  13  Am.  A  Eng.  R.  Cas..,  N.  S.,  449; 
Orleans  A  J.  Ry.  Co.  v,  Jefferson  A  L.  P.  Ry.  Co.  (La.),  16  Am. 
A  Eng.  R.  Cas.,  N.  S..  699. 
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used  in  connection  with  the  coal  trestle,  which  was  erected  in 
good  faith  to  meet  the  necessities  of  the  business  of  the  Santa 
Fe  Company  as  a  common  carrier,  and  that  the  whole  im- 
provement cost  some  $6,300.  The  evidence  of  the  Santa  Fe 
Company  shows  that  estimates  for  this  work  were  submitted 
in  January,  and  that  authority  for  its  prosecution  was  given 
in  April.  Counsel  for  the  Orient  Company  concede  that  it 
was  commenced  on  May  6th,  that  the  condemnation  commis- 
sioners did  not  begin,  their  work  until  May  27th,  and  that  they 
did  not  file  their  report  until  June  14th.  Until  the  commis- 
sioners' report  was  filed,  it  could  not  be  known  whose  land 
had  been  taken,  or  in  what  quantity,  or  in  what  locality,  and 
at  least  until  the  commissioners  approached  the  land  of  the 
Santa  Fe  Company  in  the  actual  work  of  condemnation  that 
company  was  fairly  entitled,  without  question  as  to  its  motive, 
to  make  any  use  of  its  property  which  the  legitimate  advance- 
ment of  its  business  interests  demanded.  Besides  this,  the 
record  shows  that  upon  the  production  of  this  evidence  coun- 
sel for  the  Orient  Company  disclaimed  any  right  to  obstruct 
or  interfere  with  the  property  protected  by  the  injunction. 
Hence  all  further  controversy  as  to  the  character  of  the  use  to 
which  the  land  taken  was  put  is  also  eliminated.  The  judg- 
ment involving  the  determination  of  these  facts  is  not 
appealed  from. 

The  record  therefore  fairly  presents  a  case  of  an  attempted 
condemnation  by  one  railroad  company,  under  the  general 
statutes  of  eminent  domain,  of  land  owned  by  another  rail- 
road company,  already  in  actual  and  necessary  use  for  rail- 
road purposes.  Under  the  authority  of  the  text  quoted  in  the 
former  opinion  (i  Lewis,  Eminent  Domain  [2d  Ed.]  §  267), 
and  the  adjudicated  cases  upon  which  that  text  is  based,  this 
cannot  be  done  except  by  express  statutory  warrant,  or  by 
necessary  implication  from  the  language  of  the  statutes,  when 
an  effort  to  apply  the  law  is  made.  The  latest  decisions  of 
the  courts  support  this  doctrine.  Western  Union  Te).  Co.  v. 
Pennsylvania  R.  Co.  (C.  C.)  120  Fed.  362,  decided  in  Jan- 
uary, 1903,  and  affirmed  in  Western  Union  Telegraph  Co.  v. 
Pennsylvania  R.  Co.  (C.  C.  A.)  123  Fed.  33,  decided  May, 
1903;  Indianapolis  &  V.  R.  Co.  v.  Indianapolis  &  M.  R. 
Transit  Co.  (Ind.  App.)  67  N.  E.  1013,  decided  in  June,  1903. 
The  opinions  in  thes^  cases  collate  numerous  authorities,  and 
without  doubt  annnunce  the  law.  The  statutes  cited  in  the 
original  opinion  are  barren  of  any  such  express  power,  and 
the  disclaimer  negatives  any  excuse  to  resort  to  the  doctrine 
of  implication.  Therefore  the  attempted  condemnation  of  so 
much  at  least  of  the  ground  of  the  Santa  Fe  Company  as  was 
occupied  by  the  coal  track  referred  to  was  void. 

So  much  of  the  report  of  the  condemnation  commissioners 
as  relates  to  the  lands  of  the  Santa  Fe  Company,  is  as  fol- 
lows: "The  Atchison,  Tooeka  &  Santa  Fe  Railway  Com- 
pany is  the  owner  of  the  following  described  tracts  or  lots  ot 

8  R  R  R-.S7 
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land  in  Lyon  county,  Kansas,  to  wit :  Lots  numbered  four 
(4),  five  (5),  and  six  (6),  of  block  numbered  one  (i),  lots 
numbered  three  (3)  and  four  (4)  of  block  numbered  two  (2), 
and  lot  numbered  three  (3)  of  block  numbered  six  (6) ;  all  in 
Ruggles*  addition  to  Emporia,  a  subdivision  of  the  north  i  of 
the  south  i  of  the  northeast  quarter  of  sec.  16,  Town.  19  S., 
range  1 1  E.  Also  a  small  triangular  piece  of  ground  in  the 
southwest  corner  of  the  lands  of  said  company  in  the  south- 
west quarter  of  northwest  quarter  of  sec.  16,  Town.  19  S.. 
range  11  E.,  as  shown  on  plat  annexed,  over,  through,  and 
upon  which  the  said  route  or  right  of  way  of  the  said  the 
Kansas  City,  Mexico  &  Orient  Railway  Company  is  surveyed 
and  located,  as  shown  on  the  map  or  plat  hereto  attached 
and  made  a  part  of  this  report,  and  marked  'Exhibit  A,'  which 
map  or  plat  correctly  shows  the  exact  location  of  the  said 
route  or  right  of  way  as  accurately  surveyed  and  located 
over,  through,  and  upon  the  said  tract  or  lot  of  land,  and  the 
quantity  of  land  necessary  to  be  taken  from  said  tract  or  lot 
of  land  for  said  purpose.  And  we  hereby  appraise  the  value 
of  the  land  taken  for  said  route,  right  of  way,  and  other  pur* 
poses,  including  any  and  all  crops  and  improvements  upon 
the  land  actually  taken  or  appropriated  from  said  tract  or  lot 
of  land,  at  four  hundred  dollars  ($400.00).  And  we  hereby 
assess  the  damages  to  said  tract  or  lot  of  land  by  reason  of 
the  appropriation  of  said  route  or  right  of  way,  etc.,  over, 
across,  and  upon  the  same  at  fifty  dollars;  our  total  appraise- 
ment of  said  value  and  assessment  cf  said  damages  being  four 
hundred  and  fifty  dollars  ($450.00)."  From  this  it  will  be 
seen  that  as  to  the  property  of  the  Santa  Fe  Company  the 
condemnation  proceeding  was  an  entirety.  A  gross  allowance 
of  $400  for  land  taken  was  made,  and  a  gross  allowance  of  $50 
damages  to  land  not  taken  was  made. 

Under  the  statutes  the  condemning  company  has  the  abso- 
lute and  uncontrolled  direction  of  the  condemnation  proceed- 
ing. The  commissioners  lay  off  the  route  for  such  distance  as 
the  company  desires,  of  such  width  as  the  company  desires, 
within  the  limits  of  100  feet,  and  upon  such  location  as  the 
company  desires.  If  the  company  desire<%  the  land  of  another 
railroad  company,  the  coveted  quantity  is  •  surveyed  and 
appraised,  and  a  report  of  the  proceeding  made  and  filed. 
Upon  making  a  deposit  of  damages  and  completing  the 
county  records,  the  company  has  the  right  to  occupy  the 
land,  and  by  building  the  road  may  acquire  its  perpetual  use. 
Against  this  proceeding  the  statute  has  given  the  landowner 
no  remedy.except  by  appeal,  and  by  strict  phraseology  has 
limited  the  question  to  be  tried  upon  appeal  to  the  matter  of 
damages  alone.  '^  Before  any  board  of  county  commissioners 
shall  proceed  to  lay  ofi  any  railroad  route  as  herein  provided, 
notice  of  tha  time  when  the  same  shall  be  commenced  shall 
be  given,  by  publication  thirty  days  before  the  time  fixed,  in 
some  newspaper  published  in  such  county,  or  if  none  be  pub* 
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lished  therein,   then  in   one  of  general  circulation    in  the 
county  wherein  such  railway  is  to  be  laid  ofi;  and  an  appeal 
shall  be  had  from  the  determination   of  the  board  of  county 
commissioners  as  to  the  value  of  the  land,  crops,  buildings 
and  other  improvements  on  said  land,  and  for  all  other  dam- 
ages sustained  by  such   person  or   persons   by  reason  of  such 
right  of  way  so  appropriated,  in  the  same  manner  as  appeals 
are  granted  from  the  judgment  of  a  justice  of  the  peace  to  the 
district  court ;  and  said  appeal  and  all  subsequent   proceed- 
ings shall  only  affect  the  amount  of  compensation  to  be 
allowed,  but  shall  not  delay  the  prosecution  of  the  work  on 
said  railroad  upon  said  company   paying  or  depositing  the 
amount  so  assessed   by  said  commissioners  with  the  county 
treasurer  of  the  county  within   which  the  said   lands  are 
situated ;  and  upon  the  payment  or  deposit,  as  aforesaid,  of 
the  amount  so  assessed  by  said  commissioners,  and  upon  said 
company  executing  a   bond,   with  sufiBcient  security,  to  be 
approved  by  the  county  clerk,  to  pay  all  damages  and  costs 
which  said  company  may  be  adjudged  to  pay  by  said  district 
court,  said  company  may,  notwithstanding  said  appeal,  take 
possession  of  and  use  the  said   land  and  construct   its  road 
over  the  same."    Section  1364,  Gen.  St.  igoi.     If,  therefore, 
the  landowner  either  accepts  the  condemnation   money  or 
takes  an  appeal,  the  perpetual  use  of  the  land  vests  in  the 
condemning  company  when  compensation  is  made.     And,  if 
an  appeal  be  taken,  no  jurisdiction  can  vest  in   the  appellate 
court  to  try  the  rightfulness  of  the  appropriation  of  a  part  of 
any  specific  tract,  or  to  eliminate  from  the  condemnation 
proceeding  a  part  of  a  tract  wrongfully  taken,  or  upon  such 
elimination  to  apportion  gross  awards  of  damages  for  land 
taken  and  for  injury  to  land  not  taken.     To  assume  such  juris- 
diction in  the  face  of  the  statute  would  be  usurpation  on  the 
part  of  any  court  in   which   an   appeal   had   been   lodged. 
''Now,  if  the  Legislature  violates  no  constitutional  provision 
in  making  the  award  of  the  commissioners  final,  if  the  land- 
owner has  no  constitutional  right  to  an  appeal  from  such  an 
award,  it  would  seem  to  follow   necessarily   that  that  which 
the  Legislature  may  withhold  altogether  it  may  grant  upon 
conditions.     The  appeal  being  a  matter  of  favor,  and  not  a 
iqatter  of  right,  the  power  that  grants  it  may  prescribe  the 
terms  upon  which  it  shall  be  taken.     How  can  it  be  held  that 
a  landowner  who  has  no  right  to  an  appeal  can,  when  one  is 
tendered  to  him  upon  conditions,  accept  the  tender,  and  re- 
pudiate the  conditions?     Can  he,  of  his  own  volition,  enlarge 
the  scope  of  a  grant,  which   is  a   mere  matter  of  legislative 
favor?     Many  words  cannot  make  this  clearer.     The  land-^ 
owner's  constitutional  guaranty  terminates  with  the  award  of 
the  commissioners.     The  appeal  is  a  favor,  and  carries  with 
it  all  the  conditions  the  Legislature  has  seen   fit  to  impose. 
An  examination  of  the  statute  leaves  no  doubt  as  to  the  ex« 
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tent  of  these  conditions.  It  provides  that  the  appeal  shall 
only  be  as  to  the  amount  of  damages,  and  that  it  shall  not 
delay  the  prosecution  of  the  work. ' '  Central  Branch  U.  P. 
R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  4S3,  464. 
Under  these  circumstances  the  only  adequate  remedy  availa- 
ble to  the  landowner  is  an  injunction  from  a  court  of  equity. 
See  2  Lewis,  Eminent  Domain  (2d  Ed.)  §  643,  and  cases 
cited.  It  is  elementary  law  that  statutes  conferring  the  power 
of  eminent  domain  are  to  be  strictly  construed,  and  that  in 
the  exercise  of  the  right  such  proceedings  only  are  available 
as  the  Legislature  provides,  i  Lewis,  Eminent  Domain 
(2d  Ed.)  §§  253,  254,  and  cases  cited.  Therefore  a  court  of 
equity,  in  a  suit  brought  by  a  landowner  to  enjoin  the 
unauthorised  taking  of  his  property  under  the  statutes  of 
eminent  domain,  has  no  power  to  enlarge  or  supplement  such 
statutes  by  any  improvisation  of  its  own  whereby  a  part  of  a 
tract  condemned  as  an  entirety  may  be  severed  from  the 
whole,  and  the  condemnation  proceeding  invalidated  as  to 
such  part  while  allowed  to  stand  undisturbed  as  to  the  re- 
mainder. Nor  can  the  condemning  party  cure  an  unauthor- 
ized proceeding  relating  to  an  entire  tract  by  disclaiQaing  the 
right  to  use  or  occupy  a  portion  of  it.  Such  action  would  re- 
sult in  depriving  the  landowner  who  had  been  compelled  to 
forego  an  appeal  in  order  to  protect  his  rights  of  any  oppor- 
tunity to  contest  the  amount  of  damages  awarded.  Condem- 
nation proceedings  for  any  quantity  of  land  appraised  as  an 
entirety,  and  for  which  a  single  award  of  damages  is  rnade^ 
must  be  treated  as  an  entirety,  and  must  stand  or  fall  as  a 
whole.  From  this  it  follows  that  the  condemnation  proceed- 
ing assailed  in  this  action  is  void  as  to  all  property 
described  in  that  part  of  the  commissioners'  report  quoted 
above,  and  that  the  injunction  prayed  for  in  the  petition 
should  have  been  granted. 

In  the  syllabus  of  the  first  opinion  filed  it  is  stated  that  one 
railway  corporation  may,  under  the  general  statutes  of 
eminent  domain,  condemn  for  its  right  of  way  real  estate  be- 
longing to  another  railway  corporation,  not  in  actual  and  nec- 
essary use  for  railway  purposes.  This  must  be  true,  or  it 
might  be  possible  for  one  railway  company,  by  a  skillful  ex- 
tension of  its  grounds,  to  exclude  another  railway  company 
from  access  to  a  city  or  other  given  territory.  In  its  applica- 
tion, however,  the  rule  is  subject  to  some  obvious  restric- 
tions. Every  square  foot  of  extensive  yards  or  commodious 
grounds  need  not  be  improved  or  occupied  to  be  absorbed  in 
railway  uses.  An  opportunity  for  necessary  expansion  and  a 
reasonable  anticipation  of  future,  needs  should  be  indulged. 
Mere  matters  of  convenience  and  economy  to  the  condemning 
company  are  alone  insufficient  to  justify  a  taking;  and  when 
the  rule  is  brought  to  bear  upon  varying  states  of  fact  other 
considerations  may   arise    of  the     highest    importance   in 
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determining  the  manner  in  which  the  relative  requirements 
of  the  two  roads  should  be  adjusted. 

In  other  respects  the  positions  taken  in  the  former  opinion 
of  the  court  are  likewise  adhered  to.  But,  for  the  reasons 
stated  above,  the  judgment  denying  the  full  relief  prayed  for 
in  the  petition  is  reversed,  and  the  trial  court  is  directed  to 
proceed  in  accordance  with  the  views  herein  expressed.  All 
the  Justices  concurring. 

Shimer  v.   Easton  &  N.  St.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  May  4,  rgoj,) 

[55  Atl.  Rep.  769.] 

Eminent  Domain— Damages — Witnesses. 

In  an  action  to  recover  for  damages  to  land,  caused  by  a  trolley 
Toad  on  a  highway  running  through  it,  a  witness  who  did  not  know 
the  property  prior  to  the  construction  of  the  trolley  line  was  not 
competent  to  estimate  the  damages  sustained  by  reason  of  its  con* 
strnction. 

Same— Same.* 

In  an  action  by  a  landowner  for  damages  caused  by  'the  construction 
of  a  trolley  road  on  a  higfhway,  the  jury  cannot  charge  him,  in  dim- 
inution of  his  damagfes,  with  the  general  appreciation  of  property 
caused  by  such  construction. 

Appeal  from  Court  of  Common  Pleas,  Northampton 
County. 

Action  by  William  L.  Shimer  against  the  Easton  & 
Nazareth  Street  Railway  Company.  From  the  judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

The  plaintiff  owned  a  farm  on  both  sides  of  a  public  road 
leading  from  Easton  to  Nazareth,  upon  which  the  defendant 
company  had  constructed  its  railway,  and  had  endeavored  to 
enjoin  the  construction  of  the  defendant's  road,  but  the  court 
dismissed  his  bill,  and  required  the  defendant  to  give  him  a 
bond  to  secure  such  damages  as  he  might  recover  in  an  action 
at  law. 

Argued  before  MITCHELL,  DEAN,  BROWN,  and 
MESTREZAT,  JJ. 

Russell  C.  Stewart  and  Aaron  Goldsmith,  for  appellant. 
E.  J.  Fox  and  J.  W.  Fox,  for  appellee. 

MESTREZAT,  J.  The  fifth  assignment  of  error,  which 
complains  of  the  admission  of  W.  T.  Bissell  as  a  witness,  must 
be  sustained.  Bissell  is  a  real  estate  speculator  in  the  city  of 
Easton,  and  was  called  as  a  witness  by  the  defendant  com- 
pany to  testify  to  the  damages  sustained   in  the  construction 

■^SeeMet.  W.  S.  Ry.  Co.  v.  Stickney,  150  111.  362,  3  Am.  &  Eng.  R. 
Cas.,  N.  S.,  147. 

Deduction  of  benefits  in  estimating  compensation,  see  generally, 
monograph  appended  to  Beveridge  v,  Lewis  (Cal. ),  3  R.  R.  R.  83,  26 
Am.  A  Eng.  R.  Cas.,  N.  8.,  83. 
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of  its  trolley  line  on  the  public  highway  passing:  through  the 
plaintiff's  premises.  From  his  preliminary  examination,  it 
appeared  that  he  had  no  knowledge  of  the  plaintiff's  farm  or 
its  value  prior  to  the  construction  of  the  railway,  and  since 
tbat  time  he  had  only  passed  along  the  highway  intersecting 
the  property.  Bissell  testified:  **Q.  Have  you  been  on  the 
farm  or  just  along  the  road  since  the  construction  of  the 
trolley  line?  A.  Just  along  the  road;  I  looked  at  the  land  as 
I  passed.''  The  plaintiff's  counsel  objected  to  the  com- 
petency of  the  witness,  on  the  ground  that  he  did  not  know 
the  farm  before  the  construction,  of  the  railway,  and  that  he 
had  not  shown  that  he  was  familiar  with  the  value  of  farm 
land  in  that  community.  The  learned  trial  judge  overruled 
the  objection  and  admitted  the  testimony.  Immediately  after 
this  ruling  the  witness  was  thus  examined:  ''Q.  Now,  Mr. 
Bissell,  will  you  tell  us  whether  there  has  been  any  change  in 
the  value — selling  value — of  the  land  of  Mr.  Shimer  by  rea- 
son of  the  construction  of  the  trolley  road  on  the  highway 
adjoining.^  A.  In  most  every  instance  it  increases  the  value 
of  property,  in  my  estimation."  Bissell,  having  admitted  he 
did  not  know  the  farm  prior  to  the  construction  of  the  trolley 
road,  was  not  competent  to  give  an  estimate  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  its  construction.  A 
responsive  answer  to  the  question  propounded  to  the  witness 
required  him  to  know  the  property  and  its  market  value  be- 
fore, as  well  as  after,  the  construction  of  the  trolley  line; 
otherwise,  he  could  not  tell  whether  there  had  been  ''any 
change  in  the  selling  value  of  the  land  by  reason  of  the  con- 
struction of  the  trolley  road  on  the  highway  adjoining." 
Without  a  knowledge  of  the  farm,  it  logically  follows  he  could 
not  know  its  market  value.  He  must  know  the  land,  its 
character  and  quality,  and  in  a  general  way,  and  to  a  reason- 
able extent,  have  in  his  mind  such  other  data  as  will  enable 
him  to  properly  estimate  its  market  value.  Pittsburgh,  Vir- 
ginia &  Charleston  Ry.Co.  v.  Vance,  115  Pa.  325,  8  Atl.  764, 
Unless  in  possession  of  such  information  prior  as  well  as  sub- 
sequent to  the  construction  of  the  trolley  road.  Bissell  was 
clearly  incompetent  as  a  witness,  and  should  not  have  been 
permitted  to  testify.  As  said  in  Gallagher  v.  Kemmerer,  144 
Pa.  509.  22  Atl.  970,  27  Am.  St.  Rep.  673:  **The  witness 
might,  perhaps,  have  been  competent  to  testify  as  to  the 
value  of  the  land  after  the  injury,  but  it  is  plain  by  his  own 
statement  that  he  knew  nothing  of  its  nature  and  character 
before  the  injury.  How  was  it  possible,  therefore,  for  him  to 
testify  as  to  the  value  of  the  land  free  from  the  injury  com- 
plained of.?" 

In  view  of  the  fact  that  the  case  goes  back  to  be  tried 
again,  we  need  not  consider  the  other  assignments.  It  may 
be  suggested,  however,  that  the  jury  should  have  full  and  ex- 

E licit  instructions  as  to  the  measure  of  damages,  and  should 
e  told  that  the  plaintiff  is  entitled  to  any  increase  in  the 
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value  of  his  land  by  reason  of  the  general  appreciation  of 
property  in  the  neighborhood  because  of  the  construction  of 
the  trolley  road.  We  are  inclined  to  think,  from  an  examina- 
tion of  the  testimony,  that  some  of  the  witnesses,  as  well  as 
the  jury,  overlooked  this  fact  in  estimating  the  plaintiff's  dam- 
ages, and  charged  him  with  the  general  appreciation  of  prop- 
erty in  that  neighborhood. 

The  fifth  assignment  of  error  is  sustained,  the  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded. 


Creech  v.  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina ^  July  3,  ^903,) 

[45  8.  K.  Rep.  86.] 

Injury  to  Passenger— Failure  to  Stop  Train  at  Crossing— Sufficiency 
of  Complaint.* 

Where,  in  an  action  for  injuries  to  a  passenger  in  attempting  to 
tK>ard  a  train,  the  complaint  alleges  the  failure  of  defendant  to'  bring 
its  train  to  a  full  stop  at  a  railroad  crossing,  and  the  sudden  Increase 
of  speed  of  the  train  just  before  reaching  the  crossing,  and  that  the 
regulations  of  the  defendant  company  required  a  stop  at  the  cross- 
ing, but  does  not  allege  that  such  stop  was  for  the  purpose  of  re- 
ceiving passengers  that  might  desire  to  board  the  train,  though  it 
does  allege  that,  if  any  one  should  happen  to  get  on  board  the  train 
during  the  stopping,  he  would  be  permitted  to  remain  on  the  train, 
the  complaint  is  subject  to  demurrer,  as  not  stating  any  custom  to 
•top  which  would  warrant  the  plaintiff  in  believing  that  he  would  be 
allowed  to  board  the  train  as  passenger  at  that  point. 
Same — Contributory  Negligence — Boarding  Moving  Train.* 

A  person  attempting-  to  board  a  train  moving  three  miles  an  hour 
is  not  negligent  as  matter  of  law. 

Appeal  from  Common  Pleas  Circuit  Court  of  Barnwell 
County;  Gage,  Judge. 

Action  by  Frank  H.  Creech  against  the  Charleston  & 
Western  Carolina  Railway  Company.  From  order  overruling 
demurrer  to  complaint,  defendant  appeals.     Reversed. 

S.  }.  Simpson,  Laurie  T.  Izlar,  Jos.  Barnwell,  B.  L.  Abney, 
and  Robert  Aldrich,  for  appellant. 

Bellinger  &  Townsend  and  Davis  &   Best,  for  respondent. 

JONES,  J.  This  appeal  is  from  an  order  overruling  a 
demurrer  to  the  complaint.     For  the  purpose   of  this  appeal 

*^As  to  whether  it  is  contributory  negligence  to  board  a  moving 
steam  railroad  train,  see  Pence  v,  Wabash  R.  Co.  (Iowa),  3  R.  R.  R. 
77,  26  Am.  &  Cng.  R.  Cas.,  N.  S.,  77;  Chesapeake  &  O.  Ry.  Co.  v. 
Saulsberry  (Ky.),  2  R.  R.  R.  84,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  84 
(drnnken  passenger,  after  ejection) ;  Young  v,  Chicago,  etc.,  R.  Co., 
6  Am.  &  E#ng.  R.  Cas.,  N.  S.,  231;  Distler  v,  LK>ng  Island  R.  Co., 
6  Am.  &  Eng.  R.  Cas.  235;  Illinois  Cent.  R.  Co.  v,  0*Keefe  (111.), 
9  Am.  &  Eng.  R.  Cas..  N.  S.,  611;  Louisville  &  N.  R.  Co.  v,  Bern- 
ard (Ky.),  6  Am.  &  Eng.  R.  Cas.  N.  S.,  55;  Schaefer  v.  8t.  Louis  & 
8.  R.  Co.  (Mo.),  2  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  224. 
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it  is  sufficient  to  state  the  third  and  fourth  paragraphs  of  the 
complaint  as  follows: 

'H3)  That  at  the  railway  station  of  the  defendant  in  the 
town  of  Fairfax  the  defendant's  road  crosses  at  grade  the  road 
and  track  of  the  South  Bound  Railroad  Company,  at  which 
crossing  all  trains  upon  defendant's  road  are  required  to  come 
to  a  full  stop  befor  crossing.  That  at  the  times  hereinafter 
mentioned  the  defendant,  by  its  servants,  lessees,  and 
licensees,  were  accustomed  to  receive  and  carry  passengers 
for  Barnwell  and  other  points  on  the  road  of  the  said  Carolina 
Midland  Railway  Company  and  Southern  Railway  Company, 
north  of  Allendale,  who  might  board  the  train  of  the  Southern 
Railway  Company  so  run  and  operated  over  the  road  of  the 
defendant  while  said  trains  were  stopped  at  said  crossing  for 
the  purpose  of  crossing  said  track  of  the  South  Bound  Rail- 
road Company. 

^^4)  That  on  the  26th  day  of  January,  A.  D.  1900,  the 
plaintiff  went  to  the  station  of  the  defendant  at  said  crossing 
in  Fairfax,  with  a  number  of  other  intending  passengers,  to 
take  said  Southern  passenger  train  so  run  over  the  track  of 
the  defendant,  for  Barnwell,  S.  C,  and  was  ready  to  pay  his 
fare  as  passenger  upon  said  tiain.  That  as  said  train  came 
up  to  said  crossing  it  reduced  its  speed  to  the  rate  of  three  or 
four  miles  an  hour,  but  negligently  and  carelessly  failed  to 
come  to  a  full  and  complete  stop  before  crossing  the  said 
track  of  the  South  Bound  Railroad;  but  just  before  reaching 
said  crossing,  and  as  the  plaintiff  caught  hold  of  the  hand 
rail  to  the  platform  of  one  of  the  cars  of  the  said  train  to 
board  same,  the  defendant,  by  its  said  servants,  licensees, 
and  lessees,  negligently  and  carelessly  and  suddenly  increased 
the  speed  of  said  train,  thereby  causing  the  plaintiff  to  be 
caught,  pulled,  and  carried  along  with  the  same,  and  thrown 
to  the  track  in  such  manner  that  his  head  and  face  was  cut 
and  bruised,  and  his  fingers  run  over  and  mashed  by  the  train, 
so  that  three  fingers  on  his  left  hand  had  to  be  amputated, 
and  also  bruised  his  hip  and  side,  otherwise  shocking  and  in- 
juring his  nervous  system,  which  injuries  are  permanent,  and 
causing  him  great  pain  and  anguish,  to  his  damage  in  the 
sum  of  $10,000.*' 

To  this  complaint  defendant  interposed  an  oral  demurrer 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  upon  the  following  grounds: 

**(i)  That  under  the  statute  law  of  South  Carolina  (Rev. 
St.  1893.  §  1684)  the  stopping  of  a  train  before  crossing  the 
track  of  another  road  is  not  intended  for  the  benefit  or  protec- 
tion of  persons  desiring  to  board  such  trains  at  such  crossings, 
and  therefore  not  stopping  at  such  crossings  would  not  be 
negligence  for  which  the  defendant  could  be  held  responsible 
in  the  present  case  under  said  statute. 

'^(2)  That  under  the  statute  law  (Id.  §  1687)  of  said  state  a 
railroad  company  is  required  to  cause  all  of  its  trains  of  cars 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S        90S 

Creech  v.  Charleston,  etc.,  Rj.  Co 

for  passengers  to  entirely  stop  upon  each  arrival  at  the  station 
advertised  by  such  company  as  a  station  for  receiving  pas- 
sengers for  a  sufiBcient  time  to  receive  said  passengers 
thereon,  and,  there  being  no  allegation  in  the  complaint 
that  the  place  where  the  plaintiff  attempted  to  board  the 
defendant's  train  was  a  station  so  advertised,  it  was  not  neg- 
ligence not  to  stop  for  the  plaintifi,  under  the  allegations  of 
the  CO  J)  plaint. 

^'(3)  That  a  person  .  intending  to  get  on  a  train  is  not 
justified  in  making  an  attempt  to  get  on  if  the  train  does  not 
stop  at  a  station,  and  therefore,  the  allegations  of  the  com- 
plaint showing  that  plaintiff  did  make  such  an  attempt  at  the 
crossing,  he  was  guilty  of  contributory  negligence  in  so 
doing,  and  therefore  has  stated  no  cause  of  action. 

''(4)  That,  even  if  it  is  not  under  all  circumstances  con- 
tributory negligence  for  a  person  to  attempt  to  get  on  a  mov- 
ing train,  yet  no  circumstances  are  stated  in  the  complaint  to 
justify  such  attempt,  and  therefore  the  plaintiff  under  his  own 
showing  is  guilty  of  contributory  negligence,  and  he  has 
stated  no  cause  of  action. 

''(5)  That  not  only  are  no  circumstances  stated  in  the  com- 
plaint justifying  the  attempt  to  get  on  said  train  while  mov- 
ing, but  there  are  circumstances  alleged  therein  directly 
showing  negligence  on  the  part  of  the  plaintiff  and  no  negli- 
gence on  the  part  of  defendant  company ;  it  being  alleged  that 
the  plaintiff  attempted  to  board  the  train  before  it  reached 
the  crossing,  and  it  not  being  alleged  that  the  defendant  was 
accustomed  to  stop  its  trains  for  passengers  at  the  crossing." 

The  reasons  which  induced  the  court  to  overrule  the 
demurrer  are  thus  stated  in  the  ''case'' : 

''I  do  not  think,  gentlemen,  that  the  statutes  have  anything 
to  do  with  this  case.  I  think  the  statute  with  reference  to  a 
railroad  crossing  was  not  passed  to  affect  the  rights  of  par- 
ties under  circumstances  like  this,  and  do  not  think  the  stat- 
ute with  reference  to  stopping  at  railroad  stations  has 
anything  to  do  with  this  case.  The  serious  question  about 
the  case  is  whether  or  not  the  complaint  states  a  case  of  con- 
tributory negligence.  That  is  the  only  question  about  it.  If 
it  is  clear  that  it  does,  then  it  cannot  be  sustained;  and 
whether  it  does  or  not  is  the  question  now  at  issue.  What  is 
negligence  is  never  a  question  of  law,  unless  it  be  so  grossly 
negligent  that  the  minds  of  all  men  will  come  to  the  same 
conclusion.  For  instance,  if  it  is  stated  in  the  complaint  that 
the  train  ran  by  there  25  miles  an  hour,  and  the  plaintiff  tried 
to  board  it,  negligence  there  would  be  a  conclusion  of  law, 
because  it  would  be  such  an  act  as  all  men  would  come  to  the 
same  conclusion  on.  That  is  an  extreme  case.  Now,  com- 
ing down  from  2$  miles  an  hour,  you  get  to  a  point  where 
men  begin  to  differ.  Some  men  would  say  the  act  was  neg- 
ligent, while  other  men  would  say  it  was  not;  and  when  you 
reach  the  stage  that  men  differ  about  what  the  ordinary  man 
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would  do  under  like  circumstances,  then  it  is  a  mixed  ques- 
tion of  law  and  fact.  The  complaint  is  a  statement  of  a  cause 
of  action  at  common  law.  The  essence  of  it  is  that  the  rail- 
road was  accustomed  to  stop  there.  It  makes  no  difierence 
that  it  was  at  Fairfax ;  might  have  been  in  an  old  field  miles 
away  from  the  station.  The  allegation  is  that  the  railroad 
was  accustomed  to  stop  there  to  receive  passengers.  If  it 
was  the  custom  for  the  railroad  to  stop  there  to  rex:eive  pas- 
sengers, and  if  the  plaintiff  knew  it,  then  if  the  plaintifi  went 
there  relying  upon  that  custom,  and  the  train  failed  to  stop, 
according  to  the  allegations  of  the  complaint,  was  the  plain- 
tiff guilty  of  contributory  negligence  in  getting  on?  It  de- 
pends, I  say,  upon  the  habits  of  men.  What  does  the  ordi- 
nary man  do  under  like  circumstances.^  If  it  is  a  case  of 
negligence,  it  is  my  duty  to  dismiss  the  complaint;  but 
whether  it  is,  or  not,  a  case  of  negligence  for  a  man  to  board  a 
train  at  a  place  where  a  train  was  accustomed  to  stop,  mov- 
ing 3  miles  an  hour,  is  not  a  case  where  my  mind  reaches  a 
decided,  restful  conclusion  that  the  act  was  a  negligent  act» 
and,  being  of  that  opinion,  I  would  not  feel  satisfied,  especially 
in  view  of  the  allegation  in  the  complaint  that  the  railroad 
was  accustomed  to  stop  there  and  take  passengers.  I  will 
not  say  anything  more  about  the  act  of  the  plaintifi  in  trying 
to  get  on  the  train  in  the  hearing  of  the  jury,  because  it  might 
prejudice  his  case,  and  it  would  be  improper  for  me  to  do 
that  While  it  is  a  close  question,  I  think,  under  all  the  cir- 
cumstances, it  is  so  close  a  case  that  I  would  not  be  justified 
in  sustaining  the  demurrer." 

The  exceptions  assign  error  in  not  holding  in  accordance 
with  each  of  the  grounds  of  objection  made  to  the  com- 
plaint as  specified  above. 

I.  We  will  first  consider  the  complaint  with  a  view  to  ascer- 
taining whether  it  stated  such  contributory  negligence  on  the 
part  of  the  plaintifi  as  should  defeat  a  recovery  as  matter  of 
law.  For  the  purpose  of  this  question,  we,  of  course,  must 
assume  that  the  complaint  states  a  case  of  actionable  negli- 
gence on  the  part  of  the  defendant ;  for  a  question  of  con- 
tributory neligence  cannot  properly  or  logically  arise,  unless 
the  defendant  has  been  guilty  of  negligence  which  is  a  proxi- 
mate cause  of  the  injury.  The  case  of  Jarrell  v.  Railroad  Co., 
58  S.  C.  492,  36  S.  E.  910,  approved  in  Elkins  v.  Railroad 
Co.,  64  S.  C.  561,  43  S.  E.  19,  shows  that  while  contributory 
negligence  is  ordinarily  a  matter  of  defense,  yet,  if  the  com- 
plaint shows  contributory  negligence  by  the  plaintiff,  that 
would  render  the  complaint  demurrable  for  insufiBciency, 
since  it  contained  allegations  which  would  defeat  recovery  on 
the  cause  of  action  alleged.  With  this  rule  in  mind,  the  cir- 
cuit court  examined  the  complaint,  and  reached  the  con- 
clusion that  the  facts  stated  did  not  show  contributory 
negligence,  as  matter  of  law.  In  the  case  of  Cooper  v.  Rail- 
way. 56  S.  C.  94,  34  S.  E.  16,  the  court  sustained  an  order 
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overruling  a  demurrer  to  the  complaint;  the  decision  being 
based  upon  the  principle  that  it  is  not  negligence,  as  matter 
oi  law,  for  a  passenger  to  alight  from  a  moving  train  on  the 
invitation  of  the  carrier's  agent,  unless  the  circumstances  are 
such  as  to  make  the  danger  of  alighting  obvious  to  a  person 
of  ordinary  prudence  or  sense.  That  decision  accords  with 
the  weight  of  authority  in  other  jurisdictions,  as  may  be  seen 
by  examination  of  the  cases  cited  in  support  of  the  text  in  5 
Ency.  Law  (2d  Ed.)  664. 

Assuming  the  relation  of  passenger  and  carrier,  the  same 
principle  should  be  applied  when  one  is  injured  while  attempt- 
ing to  board  a  moving  train,  since  there  is  no  such  difference 
between  the  act  of  boarding  and  the  act  of  alighting  from  a 
moving  train  as  wouldfairly  justify  the  application  of  different 
rules.  As  shown  by  the  circuit  court,  the  admitted  speed  of 
the  train  may  be  so  great  as  to  warrant  the  court  in  conclud- 
ing therefrom,  as  matter  of  law,  that  boarding  such  train  was 
negligent;  but  ordinarily  it  should  be  left  to  the  jury  to 
determine  whether  the  passenger's  act  of  alighting  or  board- 
ing, under  all  the  circumstances,  was  negligent.  In  the  case 
of  Central  R.,  etc.,  Co.  v.  Miles,  88  Ala.  256,  6  South.  696,  a 
speed  of  3  miles  an  hour;  and  in  the  case  of  Louisville,  etc., 
R.  Co.  V.  Crunk,  119  Ind.  542,  21  N,  E.  31,  12  Am.  St.  Rep. 
443,  a  speed  of  4i  miles  an  hour;  and  in  the  case  of  New 
York,  etc.,  R.  Co.  v.  Coulbourn,  69 Md.  360,  16  Atl.  208,  i  L. 
R.  A.  541,  9  Am.  St.  Rep.  430,  a  speed  of  five  miles  an  hour 
— was  held  not  to  show  contributory  negligence,  as  matter  of 
law,  in  a  passenger  alighting  from  a  moving  train.  In  addi- 
tion to  the  speed  of  the  train,  there  are  other  circumstances 
proper  to  be  considered  in  determining  the  fact  of  contribu- 
tory negligence,  as  to  the  age  or  vigor  of  the  passenger, 
whether  he  was  with  or  without  incumbrance,  whether  it  was 
dark  or  light,  the  distance  between  the  platform  steps  of  the 
car  and  the  landing,  etc.  But  the  main  circumstances  relied 
on  in  the  demurrer  to  sustain  contributory  negligence  being 
the  speed  of  the  train,  moving  at  the  rate  of  3  or  4  miles  an 
hour,  and  the  fact  not  warranting  a  conclusive  presumption 
of  contributory  negligence,  it  was  not  error  to  deny  the 
demurrer,  in  so  far  as  it  was  based  upon  contributory  negli- 
gence. This  requires  the  third  and  fourth  exceptions  to  be 
overruled. 

2.  The  first  and  second  exceptions  are  based  upon  the  idea 
that  the  complaint  was  for  negligence  arising  from  the  breach 
of  some  duty  imposed  by  statute.  The  circuit  court,  how- 
ever, held,  in  effect,  that  the  action  was  not  based  upon  the 
statutes  cited,  but  was  an  action  for  negligence  under  the 
common  law.  Section  213 1,  Civ.  Code  1902,  provides: 
^'Whenever  any  railroad  crosses  the  track  of  any  other  rail- 
road, it  shall  be  the  duty  of  the  engineer  or  person  in  control 
of  the  train,  besides  giving  the  signals  required  to  be  given 
near  all^crossings,  to  bring  the  train  to  a  full  or  complete  stop 


908        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

Creech  v.  Charleston,  etc.,  Ry.  Co 

before  crossingr  the  said  track ;  the  same  rule  to  apply  to  the 
running  of  a  locomotive  by  itself  without  a  train."  Section 
2134,  Civ.  Code  1902,  provides:  ''Every  railroad  company 
in  this  state  shall  cause  its  train  of  cars  for  passengers  to 
entirely  stop  upon  each  arrival  at  a  station  advertised  by  such 
company  as  a  station  for  receiving  passengers  upon  said  trains 
for  a  time  sufficient  to  receive  and  let  off  passengers.''  The 
holding  of  the  circuit  court  that  the  case  stated  in  the  com- 
plaint dees  not  fall  within  either  of  these  statutes  was  in 
accordance  with  appellant's  contention,  and  is  not  in  any 
way  challenged  by  the  respondent. 

We  will  therefore  proceed  to  consider  whether  the  com- 
plaint states  facts  sufficient  to  constitute  an  action  for  negli- 
gence   at    common     law.     This    question  is  substantially 
presented  by  the  fifth  ground  of  demurrer.     In  any  action  for 
negligence  the  complaint  must  allege  some  duty  owing  by 
defendant  to  plaintiff,  or  facts  from  which  such  duty  may  be 
inferred,  a  negligent  breach  or  negligent  performance  of  such 
duty,  and  injury  to  plaintiff  as  a  proximate  result.     The  com- 
plaint alleged  two  things  as  negligence:     (i)  The  failure  of 
defendant  to  bring  its  train  to  a  full  stop  at  said  railroad 
crossing;  (2)  the  sudden  increase  of  the  speed  of  the  train 
just  before  reaching  the  crossing.     But  what  duty  owing  by 
defendant  to  plaintiff  was   breached  by  these  acts?    As  to 
the  failure  to  stop   before  reaching  the  crossing,   we  have 
seen  that  no  duty  to  plaintiff  imposed  by  statute  was  thereby 
violated.     If  it  be  true  that  a  regulation  of  the  defendant 
company  required  such  stop  at  the  railroad  crossing,  it  is  not 
alleged  that  such  stop  was  for  the  purpose  of  receiving  pas- 
sengers that  might  desire  to  board  the  train  at  that  point,  so 
as  to  create  a  duty  to   plaintiff  as  an  intending  passenger. 
The  complaint  does  not  allege  (as  the  circuit  court  seemed  to 
think)  that  the  defendant's  train  was  accustomed  to  stop  there 
to  receive  passengers.     On  the  contrary,   the  allegation  is 
that  ''on  January  26,  1900,  defendant  was  accustomed  to  re- 
ceive and  carry  passengers  for  Barnwell  and  other  points 
*     *    *    who  might  board  the  train  of  the  Southern  Railway 
Company  so  run  and  operated  over  the  road  of  the  defend- 
ant, while  said  trains  were  stopped  at  said  crossing  for  the 
purpose  of  crossing  said  track  of  the  South   Bound   Railroad 
Company."     The  plain  meaning  of  this  allegation  is  that,  if 
any  one  should  happen  to  get  on  board  the  train  during  the 
momentary  stopping  of  the  train  for  the  purpose  of  safely 
crossing  the  oiher  railroad  track,  he  would   be  permitted  to 
remain  on  the  train  as  a  passenger.     Such  allegation  is  very 
far  from  stating  any  custom   of  the    defendant  company  to 
stop  at  said  crossing  for  the  purpose  of  receiving  passengers, 
so  as  to  warrant  plaintiff  in  believing  that  he  would  be  allowed 
to  board  the  train  as  a  passenger  at  that  point.     Certainly 
there  was  no  allegation  of  any  custom  of  defendant  to  receive 
as  passengers  at  that  point  those  who  might  board  its  moving 
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trains.  *rhe  complaint  in  the  third  paragraph  alleges  ''that 
at  the  railway  station  of  the  defendant  in  the  town  of  Fair- 
fax the  defendant's  road  crosses  at  grade  the  road  and  track 
of  the  South  Bound  Company/'  etc.,  and  in  the  fourth  para* 
graph,  ''that  on  the  26th  day  of  January,  A.  D.  1900,  the 
plaintiff  went  to  the  station  of  the  defendant  at  said  crossing 
in  Fairfax,"  etc.  We  may  infer  from  these  allegations  either 
that  the  crossing  was  also  a  station,  or  that  there  was  a 
station  at  the  crossing;  but  it  is  not  alleged  that  the  station 
was  for  the  purpose  of  receiving  passengers,  nor  is  it  alleged 
that  defendant  was  accustomed  to  receive  passengers  at  such 
station.  When  plaintiff  attempted  to  board  defendant's  mov- 
ing train,  what  was  the  relation  between  plaintiff  and 
defendant.^  Was  he  passenger,  licensee,  or  trespasser.^  If 
passenger,  the  defendant  owed  the  duty  of  observing  the 
highest  degree  of  care  to  avoid  injuring  him;  if  licensee,  the 
defendant  owed  the  duty  of  exercising  ordinary  care;  if  tres- 
passer, the  defendant  owed  him  no  duty,  except  not  tn  will- 
fully or  wantonly  injure  him.  If  plaintiff  was  either  a  licensee 
or  trespasser,  clearly  no  cause  of  action  is  alleged,  because 
the  defendant  company  owed  him  as  such  no  duty  to  stop  the 
train  at  the  alleged  crossing;  nor  did  the  company  owe  him 
any  duty  to  refrain  from  increasing  the  speed  of  the  train  just 
before  reaching  the  crossing  after  stopping  or  slowing  down. 
The  complaint  nowhere  alleges  that  defendant  was  aware  of 
plaintiff's  position  or  intention  to  board  the  moving  train. 

Then  was  plaintiff  a  passenger,  so  as  to  throw  upon 
defendant  the  duty  of  exercising  the  highest  degree  of  care 
toward  him?  There  is  no  doubt  that  the  relation  of  passenger 
may  arise  before  the  train  is  boarded  or  ticket  purchased.  In 
the  case  of  Johns  v.  R.  R.  Co.,  39  S.  C.  162,  17  S.  E.  698,  20 
L.  R.  A.  520,  29  Am.  St.  Rep.  709,  the  court  held  a  railroad 
company  owed  the  duty  of  exercising  extraordinary  care  in 
providing  safe  approaches  to  one  coming  to  its  passenger 
station  to  become  a  passenger,  whether  he  had  a  ticket  or 
not.  In  S  Am.  &  E.  Ency.  of  Law  (2d  Ed.)  488,  it  is  stated: 
"The  relation  of  carrier  and  passenger  begins  when  one  puts 
himself  in  the  care  of  the  carrier,  or  directly  within  its  con- 
trol, with  the  bona  fide  intention  of  becoming  a  passenger  and 
accepted  as  such  by  the  carrier.  Seldom,  however,  is  there 
any  formal  act  of  delivery  of  the  passenger's  person  into  the 
care  of  the  carrier,  or  of  acceptance  by  the  carrier  of  one 
who  presents  himself  for  transportation;  hence  the  existence 
of  the  relation  is  commonly  to  be  implied  from  the  circum- 
stances attendant.  The  rule  is  that  these  circumstances  must 
be  such  as  will  warrant  an  implication  that  one  has  offered  him- 
self to  be  carried  and  that  the  offer  has  been  accepted  by  the 
carrier."  In  Elliott  on  Railroads,  §  1597,  it  is  stated:  "A 
person  may  become  a  passenger  before  he  has  entered  the 
train  or  vehicle  of  the  carrier.  We  think  it  safe  to  say  that  a 
person  becomes  a  passenger  when,  intending  to  take  passage. 
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he  enters  a  place  provided  for  the  reception  of  passengers,  as 
a  depot,  waiting  room,  or  the  like,  at  a  time  when  such  place 
is  open  for  the  reception  of  persons  intending  to  take  passage 
on  the  trains  of  the  company.*'  To  the  same  e£Fect  are 
numerous  cases,  among  which  see  Webster  v.  Fitchburg  R. 
Co.  (Mass.)  37  N.  E.  165,  24  L.  R.  A.  521;  Chicago,  etc.,  R. 
Co.  V.  Jennings,  190  111.  478,  60  N.  E.  818,  54  L.  R.  A.  827. 
We  accept  as  correct  the  results  of  the  decisions  as  thus 
summarized  by  the  annotator  in  24  L.  R.  A.  523:  *'Con- 
sidering  all  the  decisions  on  the  subject,  which  establish 
quite  clearly  that  a  person  may  sometimes  be  a  passenger 
when  attempting  to  take  a  train,  although  he  has  not  yet  got 
upon  the  car  or  even  procured  his  ticket,  there  seems  to  be 
no  other  limitation  of  the  rule  so  satisfactory  as  that  he  must, 
in  order  to  be  regarded  as  a  passenger,  present  himself  in  a 
proper  place  and  in  a  proper  manner,  because  he  cannot  be 
presumed  to  have  an  invitation  to  present  himself  in  any 
other  way.  Nevertheless,  this  rule  would  not  prevent  liability 
in  many  cases  to  persons  presenting  themselves  otherwise, 
and  therefore  not  to  be  regarded  as  passengers.  But  to  such 
persons  liability  would  evidently  depend  on  the  rule  as  to 
negligence  toward  mere  licensees  or  trespassers." 

The  complaint  neither  states  that  plaintiff  was  a  passenger 
at  the  time  he  attempted  to  board  defendant's  moving  train, 
nor  states  facts  from  which  the  court  could  infer  the  existence 
of  such  relation  to  the  defendant  carrier.  As  shown,  he  did 
not  present  himself  for  carriage  at  a  place  where  defendant 
stopped  its  train  for  the  purpose  of  receiving  its  passengers, 
and  did  not  attempt  to  board  defendant's  train  under  circum- 
stances implying  an  invitation  to  board  as  passenger. 
Defendant  being  under  no  obligation  to  stop  at  the  crossing 
for  plaintiff,  it  was  no  breach  of  duty  to  plaintiff  to  fail  to  do 
so,  and,  the  defendant  not  alleged  to  have  any  knowledge  as 
to  the  situation  of  plaintiff  and  his  attempt  to  board  its  mov- 
ing train,  it  was  not  a  breach  of  any  duty  to  plaintiff  to  sud- 
denly increase  the  speed  of  the  train  after  slowing  down  for 
the  crossing. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
complaint  is  dismissed,  as  not  stating  a  cause  of  action. 


Ricks  w.  Georgia  S.  &  F.  Ry.  Co. 

{Supreme  Court  of  Georgia^  June 30^  ^903 ') 

[45  S.  B.  Rep.  268.] 

Carriers— Injury  to  Passenger— Boarding  Moving  Train.* 

While  it  appeared  from  the  testimony  introduced    by   the    plaintiff 
that  the  defendant  railiway  company  was  chargeable  with  a  violation 

*Aa  to  whether  it  is  negligence  to  board  a    moving  train,    see  pre- 
ceding case  and  foot-note. 
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o'f  its  doty  as  a  common  carrier,  iu  tliat  its  train  was  not  stopped  at 
the  station  at  which  he  wished  to  board  it  a  sufficient  length  of 
time  to  aiford  him  a  reasonable  opportunity  to  do  so,  yet  as  he  con- 
fessedly, in  order  that  he  might  not  be  left  at  that  station,  voluntarily 
assumed  the  risk  of  attempting  to  get  aboard  after  the  train  was 
started,  and  while  it  was  iu  motion,  the  trial  court  committed  no 
error  in  granting  a  nonsuit ;  he  having  made  no  effort  to  show  that 
the  servants  of  the  company  were  guilty  of  any  misconduct  save 
that  of  not  stopping  the  train  at  the  station  a  reasonable  length  of 
time. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Valdosta;  W.  H..  GrifiBn,  Judge. 

Action  by  D.  L.  Ricks  against  the  Georgia  Southern  & 
Florida  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

G.  A.  Whitaker,  for  plaintiff  in  error. 

John  I.  Hall,  R.  C.  Jordan,  and  Crawford  &  Walker,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


Illinois  Cent.  R  Co.  v.  Glover. 

{Court  of  Appeals  of  Kentucky^  fan,  ^9,  igoj,) 

[71  S.  W.  Rep.  630.] 

Injury  to  Passenger — Contributory  Negligence — Boarding  Moving 
Train.* 
Whether  a  passenger,  who  gets  off  his  train  at  an  intermediate 
station,  and  undertakes,  under  the  direction  of  the  conductor,  to 
board  it  again  while  moving,  is  guilty  of  contributory  negligencet 
is  a  question  for  the  jury,  considering  the  speed  of  the  train,  the  di- 
rection he  receives  from  the  conductor,  and  the  other  circumstances. 

Same — Same — Same. 

The  fact  that  the  train  he  undertakes  to  board  is  a  freight  train 
does  not  change  the  rule,  though  it  is  a  circumstance  to  be  considered. 
Jurisdiction— Waiver  of  Objection. 

A  defendant  waives  objection  to  the  jurisdiction  of  the  circuit 
court  by  filing  a  general  demurrer  to  the  petition  and  obtaining  the 
judgment  of  the  court  thereon. 

Appeal  from  circuit  court,  Daviess  county. 
"Not  to  be  officially  reported." 

Action  by  Wm.  P.  Glover  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  for  plaintifi,  defendant 
appeals.     Affirmed. 

J.  D.  Atchison,  C.  S.  Walker,  J.  M.  Dickinson,  and  Pirtle  & 
Trabue,  for  appellant. 

Lawrence  P.  Tanner,  for  appellee. 

HOBSON,  J.  Appellee,  Glover,  took  appellant's  accom- 
modation train  at  6:30  on  the  morning  of   May  6,  1901,  at 

*See  preceding  case  and  foot-note. 
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Central  City,  to  go  to  Leitchfield,  and  paid  the  conductor  the 
fare.  It  was  a  slow  train.  There  was  a  passenger  train  be- 
hind it,  which  made  better  time,  and  finding  that  his  train 
would  not  get  into  Leitchfield  as  soon  as  he  wanted  to  get 
there,  he  asked  the  conductor  if  he  would  give  him  a  ticket, 
or  the  money  back  he  had  paid,  in  order  that  he  might  get  on 
the  passenger  train.  The  conductor  told  him  to  ride  on  with 
him,  and,  if  that  train  overtook  them,  he  would  give  him  the 
money  that  he  might  get  on  the  other  train,  but  he  believed 
the  accommodation  would  beat  the  passenger  to  Leitchfield. 
When  they  got  to  Goff,  appellee,  learning  that  the  passenger 
train  was  coming  close  behind,  got  out  of  the  car,  and  went  to 
where  the  conductor  was,  to  see  him  about  getting  his  trans- 
portation on  the  other  train.  Just  as  he  got  to  the  conductor, 
and  named  the  matter  to  him,  he  signaled  the  engineer  to  go 
ahead,  and  said  to  appellee  he  did  not  have  time  to  give  him 
his  transportation.  As  the  train  started,  appellee  asked  him 
what  he  must  do,  and  the  conductor  told  him  to  get  on  the 
train.  As  he  went  to  get  on  at  the  front  end  of  the  caboose, 
where  the  conductor  had  gotten  on,  the  brakeman  told  him  if 
he  tried  to  get  on  to  get  on  the  rear  end.  He  did  this,  aod 
just  as  he  went  to  get  on  the  train  it  gave  a  sort  of  lunge,  and 
he  was  jerked  down,  and  rolled  over  on  the  ground,  by  reason 
of  which  his  left  knee  was  severely  hurt.  The  conductor  was 
standing  on  the  back  end,  and  hallooed  to  him  to  catch  the 
next  train,  which  he  did,  and  at  the  next  station  the  conductor 
gave  him  his  grip,  and  also  arranged  with  the  conductor  of 
that  train  for  his  transportation  to  Leitchfield.  He  was  con- 
fined to  bed  eight  or  ten  days,  was  on  crutches  five  or  six 
weeks,  and  was  lame  for  about  four  months.  On  the  trial 
the  knee  was  exhibited  to  the  jury,  and  they  found  a  verdict 
for  appellee  in  the  sum  of  $^oo. 

The  testimony  is  conflicting  as  to  what  took  place  between 
him  and  the  conductor,  and  also  as  to  the  speed  of  the  train. 
The  conductor  says  he  told  him  not  to  get  on  the  train,  and 
that  it  was  running  at  a  rapid  rate ;  while  appellee  says  that 
the  train  was  running  about  three  miles  an  hour,  and  that  he 
would  have  had  no  trouble  in  getting  on  but  for  the  sudden 
lunge  of  the  train.  The  proof  for  appellant  showed  there  was 
no  sudden  jerk  of  the  train,  but  only  that  it  was  running  fast. 
Under  instructions  that  seem  to  us  substantially  to  have  sub- 
mitted the  issue  to  the  jury,  the  jury  followed  or  took  as  true 
appellee's  version  of  the  transaction,  and  therefore  the  ques- 
tion in  the  case  is,  was  he  entitled  to  recover  on  the  facts 
stated  by  him?  The  court  told  the  jury  that,  if  the  speed  of 
the  train  was  such  that  persons  of  ordinary  judgment  should 
have  perceived  the  danger  of  attempting  to  board  it,  they 
should  find  for  the  defendant,  although  they  believed  from 
the  evidence  that  the  conductor  told  him  to  get  on.  He 
also  told  the  jury  that,  although  appellee  did  not  perceive  the 
danger  himself,   still  if  he  was  told  by  the  conductor,   or 
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warned  by  others,  and  persisted  in  the  attempt,  and  so  re- 
ceived his  hurt  when,  but  for  his  own  negligence,  he  would 
not  have  been  hurt,  they  should  find  for  the  defendant. 
Under  the  instructions  of  the  court,  taken  as  a  whole,  the 
jury  could  not  have  found  for  the  plaintiff,  unless  they  be- 
lieved from  the  evidence  that  the  train  was  running  at  such  a 
slow  speed  as  that  a  person  of  ordinary  judgment  and  discre- 
tion might  have  deemed  it  safe  to  get  upon  the  train,  and  the 
conductor  told  him  to  get  on,  and  he  made  the  attempt,  be- 
lieving it  safe  to  do  so;  for  he  and  the  conductor  agree  that 
there  was  a  conversation  between  them  as  to  his  getting  on 
the  train, — the  conductor  saying  he  told  him  not  to  get  on, 
and  appellee  saying  he  told  him  to  get  on.  The  jury  were, 
therefore,  bound  to  believe  either  that  the  conductor  told 
him  not  to  get  on,  or  that  he  told  him  to  get  on.  Their  ver- 
dict was  thus  a  finding  that  the  conductor  told  him  to  get  on 
the  train.  While  numerically  the  preponderance  of  the' testi- 
mony is  against  the  plaintifi,  there  are  circumstances  sustain- 
ing his  version  of  the  transaction,  and  the  verdict  is  not  so 
palpably  against  the  evidence,  or  so  excessive,  as  to  warrant 
us  in  disturbing  it.  While  there  is  some  conflict  in  the 
authorities,  the  later  cases  sustain  the  rule  that,  where  a  pas- 
senger gets  off  bis  train  at  an  intermediate  station,  and  then 
undertakes  to  board  it,  while  moving  slowly,  by  the  direction 
of  the  conductor  or  servant  in  charge,  he  is  not  per  se  guilty 
of  negligence;  but  it  is  a  question  for  the  jury  whether,  con- 
sidering the  speed  of  the  train,  the  direction  he  received,  and 
other  circumstances,  he  exercised  proper  care.  3  Thomp. 
Neg.  8§  2995-2998;  Railroad  Co.  v.  Eakin*s  Adm*r  (Ky.)  4^ 
S.  W.  529.  46  S.  W.  496,  47  S.  W.  872;  Railroad  Co.  v.  Whit- 
taker  (Ky.)  57  S.  W.  465;  Carr  v.  Railroad  Co.  (Cal.)  33  Pac. 
213,  21  L.  R.  A.  364.  The  case  of  Hunter  v.  Railroad  Co. 
(N.  Y.)  26  N.  E.  958,  12  L.  R.  A.  431,  and  others  like  it,  differ 
from  this  case,  in  that  here  appellee  had  paid  his  fare  on  this 
train,  his  baggage  was  on  the  train,  the  conductor  had  agreed 
to  transfer  him  to  the  other  train ;  so  appellee  had  a  right  to 
be  carried  on  this  train.  The  fact  that  it  was  a  freight  train 
did  not  change  the  rule  of  law  applicable  in  such  cases, 
although  appellee  was  required  to  use  such  care  as  was  proper 
in  view  of  its  being  a  freight  train.  The  fact  that  it  was  a 
freight  train  was  simply  a  circumstance  to  be  considered  in 
connection  with  the  other  facts  in  the  case  on  the  question  of 
negligence.  3  Thomp.  Neg.  §§  2901-2903;  Railway  Co.  v. 
Watson's  Adm'r,  93  Ky.  654,  21  S.  W.  244,  19  L.  R.  A.  310^ 
40  Am.  St.  Rep.  211. 

The  objection  to  the  jurisdiction  of  the  Daviess  circuit 
court  was  waived  by  the  filing  of  a  general  demurrer  to  the 
petition,  and  obtaining  the  judgment  of  the  court  as  to  its 
sufficiency.  For  the  defendant  could  not,  without  objection 
to  the  jurisdiction  of  the  court,  submit  the  case  for  a  judg- 
ment on  a  general  demurrer,  and  then,  after  failing  thus  to 
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defeat  the  action,  plead  to  the  jurisdiction  of  the  court  to 
which  it  had  submitted.  McDowell  v.  Railroad  Co.,  go  Ky. 
346,  14  S.  W.  338;  Georgetown  Water  Co.  v.  Central  Thomp- 
son-Huston Co.  (Super.  Ct.)  16  Ky.  Law  Rep.  125.  On  the 
whole  case  we  see  no  error  to  the  prejudice  of  the  substantial 
rights  of  the  appellant. 

Judgment  affirmed.  

Choctaw,  O.  &  G,  R.  Co.  v.  Zwirtz. 

{Supreme  Court  of  Oklahoma^  Sept,  9, 1903.) 

[73  Pac.  Rep.  941.] 

Carriers— Baggage.* 

Under  the  laws  of  this  territory,  baggage  which  a  common  carrier  of 
persons  must  receive  and  carry  without  charge,  except  for  an  ezceu 
of  weight  over  100  pounds,  means  only  such  articles  as  are  intended 
for  the  use  of  the  passenger  while  traveling,  or  for  his  peraonal 
equipment,  and  does  not  include  merchandise  or  articles  intended  for 
business  purposes. 

Pleading. 

Every  fact  necessary  to  be  proven  to  entitle  the  plaintiff  to  re- 
cover must  be  averred  in  his  pleadings. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County;  before  Justice 
Gillette. 

Action  by  Charles  Zwirtz  against  the  Choctaw,  Oklahoma 
&  Gulf  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

This  case  was  originally  brought  in  the  probate  court  of 
Caddo  county  by  Charles  Zwirtz,  as  plaintiff,  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  defendant. 
The  petition  contained  three  counts.  The  first  count  alleges 
that  on  August  5,  1901,  the  plaintiff  p]urchased  from  the 
defendant's  agent  at  Oklahoma  City,  in  Oklahoma  Ter- 
ritory, two  tickets  from  said  Oklahoma  City  to  Ana- 
darko,  in  said  territory,  and  that  said  defendant,  through 
its  agent,   accepted  and     undertook  to  transport    as  bag- 

*See  foot-note  appended  to  Illinois  Cent.  R.  Co.  v,  Matthews  (Ky.), 
6  R.  R.  R.  769,  29  Am.  &  Kng.  R.  Cas.,  N.  S.,  769;  notes,  7  Am.  A 
'Rng.  R.  Cas.,  N.  S.,  66  (bicycles);  2  Am.  &  Bng.  R.  Cas.,  N.  S., 
471  (jewelry  in  trunk  received  without  knowledge  of  its  contents) ;  20 
Am.  A  Bng.  R.  Cas.,  N.  S.,  468;  8  Am.  &  Eng.  R.  Cas.,  N.  8.,  539 
(merchandise  as  baggage) ;  monograph  by  Mr.  Rose,  2  Am.  &  Kng. 
R.  Cas.,  N.  8.,  ii;  8tate  of  Missouri  ex  rel.  Bettis  v.  Missouri  Pac. 
R.  Co.  (Mo.),  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  66  (bicycles);  Georgia 
R.  Co.  V,  Johnson  (Ga.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  840  (fruit 
in  trunk  is  not);  St.  Louis  Southwestern  R.  Co.  v.  Berry  (Ark.), 
2  Am.  &  Eng.  R.  Cas.,  N.  8.,  457  (money  accepted  as  baggage  by 
agent  with  notice  that  passenger  was  ignorant  of  rule  forbidding 
such  acceptance) ;  Toledo  Sl  O.  C.  R.  Co.  v.  Bowler  Sl  Burdick  Co. 
(Ohio),  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  533;  Toledo  A  O.  C.  R.  Co.  v. 
Dages  (Ohio),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  533;  Southern  Kan- 
sas Ry.  Co.  V.  Clark  (Kan.),  2  Am.  A  Eng.  R«  Cas.,  N«  8.,  460 
< sample  cases  in  baggage  room). 
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sas^e  from  Oklahoma  City  to  Anadarko  a  certain  trunk 
belonging  to  the  plaintiff,  and  checked  said  trunk 
as  baggage,  said  check  being  numbered  48,286;  that  said 
trunk  and  contents  were  of  the  value  of  $207. 50,  for  which 
amount  the  plaintiff  prays  judgment  against  the  defendant, 
alleging  that  said  trunk  and  contents  were  lost  through  the 
negligence  of  the  defendant.  The  second  count  alleges  that 
said  trunk  contained  the  following  articles,  necessary  to  the 
carrying  on  of  said  plaintiff's  business  as  a  butcher:  One 
counter  scale,  three  cleavers,  one  steel,  two  steak  knives,  two 
skinning  knives,  two  meat  saws;  that,  upon  the  loss  of  said 
tools,  plaintiff  made  diligent  efforts  to  obtain  tools  to  carry 
on  his  business,  but  was  unable  to  do  so;  and  that  he  was 
delayed  in  the  loss  of  said  tools  in  starting  and  carrying  on 
his  business,  whereby  he  was  damaged  in  the  sum  of  $300,  for 
which  amount  he  prays  judgment  against  defendant.  The 
third  count  alleges  that,  in  addition  to  the  articles  mentioned  in 
the  first  count,  said  trunk  contained  many  articles  of  special 
value  to  the  plaintiff,  in  the  aggregate  $300,  for  which  amount 
he  prays  judgment  against  the  defendant.  The  answer  of  the 
defendant  was  a  general  denial.  At  the  trial  of  the  case  in 
the  probate  court,  the  defendant  tendered  to  the  plaintiff  the 
trunk  and  contents,  which  upon  examination  were  found  by 
the  plaintiff  to  be  intact,  and  he  accepted  the  same,  and  dis- 
missed the  first  and  third  counts  of  his  petition.  The  case 
went  to  trial  upon  the  second  count,  resulting  in  a  judgment 
for  plaintiff  against  defendant  amounting  to  $160  and  costs. 
The  defendant  appealed  to  the  district  court,  where  the  case 
was  tried,  resulting  in  a  judgment  in  favor  of  the  plaintiff  for 
$125  and  costs.  A  motion  for  a  new  trial  was  duly  filed  by 
the  defendant,  which  was  overruled,  and  the  cause  brought 
here  by  the  defendant  for  review. 

R.  E.  Campbell,   for  plaintiff  in  error. 
Robinson  &  Jackson,  for  defendant  in  error. 

IRWIN,  J.  (after  stating  the  facts).  The  first  assignment 
of  error  is  that  the  court  erred  in  overruling  the  defendant's 
objection  to  the  introduction  of  evidence  on  the  grounds  that 
the  petition  fails  to  state  a  cause  of  action.  In  this  count 
plaintiff  seeks  only  to  recover  damages  for  the  delay  in 
delivering  the  butcher's  tools  to  him  at  Anadarko,  resulting, 
so  he  alleges,  in  delaying  him  in  starting  and  carrying  on  his 
business.  This  contention  turns  upon  whether  or  not  the 
articles  contained  in  said  trunk  were  or  ^  were  not  properly 
baggage.  This  is  a  subject  which  we  think  is  a  proper  sub- 
ject for  legislative  limitation,  and  one  which  the  Legislature 
of  this  territory  has  regulated  by  statute.  Wilson's  Rev.  & 
Ann.  St.  1903,  §  708,  contains  this  provision:  '^ A  common 
carrier  of  persons  unless  his  vehicle  is  fitted  for  the  reception 
of  passengers  exclusively,  must  receive  and  carry  a  reasonable 
amount  of  luggage  for  each  passenger  without  any  charge 
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€xcept  for  an  excess  of  weight  over  one  hundred   pounds  to  a 
passenger.'     Section  709:    '' Luggage  may    consist  of  any 
articles  intended  for  the  use  of  a  passenger  while  traveling  or 
for  his  personal  equipment."     We  take  it  that  the    term 
^'luggage'*  is  synonymous  with ''bageageV;  the  latter  being 
in  common  use  in  this  country,  while  the  former  seems  to  be 
almost  exclusively  used  in  England.     They  signify   one  and 
the  same  thing.     The  petition  merely  alleges  that  the  plain- 
tiff  purchased  the  tickets,  and  upon  them   had   the  trunk 
checked  as  baggage.     It  is  not  alleged  that  defendant's  agent 
knew  the  contents  of  the  trunk,  or  the  purpose  of  plaintifi*s 
journey,   and    accepted    the  same    with    such    knowledge. 
Therefore,  unless  the  tools  mentioned   in  plaintiff's  petition 
come  within  the  term 'Muggage,"  as  defined   by  the  statute, 
he  has  not  stated  a  cause  of  action.     The  Legislature  haviog 
defined  'Muggage"  as  baggage,  the  statute  quoted  limits  the 
articles  which  common  carriers  may  be  required  to  carry  to 
those  which  fall  within  the  definition,  and,  if  at  common  law 
other  articles  might  have  been   included,   then   this  statute 
limits  the  common  law,  and  governs  the  subject  in  this  terri- 
tory.    It  seems  to  us  that  the  statute,  in  determining  of  what 
items  luggage  may  consist,  uses  the  term  ''may"  in  the  sense 
of  "must"  or  "shall,"  because  to  say,  "Luggage  may  consist 
of  any  articles  intended  for  the  use  of  a  passenger  while 
traveling  or  for  his  personal  equipment,"  would  infer  that 
any  other  article  would  not  come  within  the  definition  of  bag- 
gage.    To  come  within  the  statute,  the  tools  for  which  rental 
value  is  sought  to  be  recovered  in  this  case  must  either 
have  been  intended  for  the  use  of  the  plaintiff  while  traveling, 
or  for  his  personal  equipment    That  they  were  not  intended  for 
his  use  while  traveling  is  clear  from   the  very  nature  of  the 
articles  themselves,  and  from   the  allegations  of  the  petition, 
for  the  petition  says  they  were  articles  necessary  to  carry  on 
the  plaintiff's  business  as  a  butcher.     This  language  does  not 
bring  them  within  the  definition  in  section  709  of  the  statute, 
which  is  articles  intended  for  the   use  of  the  plaintiff  while 
traveling,   or  for  the    plaintiff's    personal  equipment,   bot 
articles  necessary  for  plaintiff's  business  as  a  butcher.     Now, 
were  they  intended  for  his  personal  equipment?    That  is,  the 
equipment  of  his  person?    The  Century   Dictionary  defines 
"equipment"  as  the  act  of  equipping  or  fitting,  or  the  state 
of  being  equipped,  as  for  a  Voyage  or  an  expedition.     It  will 
be  seen  by  the  same  authority  that    the  term   "equip"  is 
derived  from  words  of  similar  meaning,   and  often  similar 
sound,  in  various  other  languages,  all  meaning  or  relating  to 
a  ship,  voyage,  or  expedition.     Now,  the  equipment  here  re- 
ferred to  is  personal.     The  adjective  "personal"  is  defined 
by  Webster  as  pertaining  to  the  external  or  bodily  appear- 
ance.    It  is  defined  in  the  Century  Dictionary  as  things  of  or 
pertaining  to  the  person.     It  seems  to  us  that  a  reasonable 
interpretation  of  the  term  "personal  equipment"  is  that  it 
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only  includes  clothing,  jewelry,  and  such  things  as  are  used 
in  the  protection  or  adornment  of  the  person.  It  does  not 
include  the  tools  with  which  one  may  gain  a  livelihood  after 
the  journey  is  completed.  It  is  true  that  some  cases  there 
are  which  hold  that  tools  may  be  carried  as  baggage,  but  such 
cases  are  always  within  jurisdictions  where  no  statute  similar 
to  ours  is  in  force;  and  it  will  also  be  seen  on  an  examina- 
tion of  those  cases  that  the  tools  there  mentioned  were  shown 
to  have  been  such  as  are  usually  carried  by  journeymen  work- 
men in  traveling,  which  is  not  one  of  the  allegations  of  the 
petition  in  reference  to  the  tools  here  involved. 

The  case  of  Oakes  v.  Northern  Pac.  Ry.  Co.  (decided  by 
the  Supreme  Court  of  Oregon  in  1891)  26  Pac.  230,  12  L.  R. 
A.  318,  23  Am.  St.  Rep.  126,  was  a  case  where  the  Oakes 
Comedy  Company,  an  organization  giving  theatrical  enter- 
tainments in  the  villages  and  cites  on  the  line  of  the  defend- 
ant's road,  checked  seven  trunks  on  five  first-class  tickets  from 
Hope,  in  the  state  of  Idaho,  to  Thompsons  Falls,  Mont.,  and 
said  trunks  were  delivered  to  the  said  railroad  company,  and 
contained  clothing,  stage  properties,  costumes,  musical  in- 
struments, and  theatrical  property  of  the  said  comedy  com- 
pany. It  was  further  alleged  in  the  petition  in  this  case 
that,  through  the  negligence  of  the  said  company,  said  train 
was  wrecked,  and  a  large  part  of  said  property  destroyed  by 
fire,  etc.  Justice  Lord,  in  deciding  that  case,  uses  this  lan- 
guage: ''In  determining  the  question  presented  by  this 
record,  it  is  necessary  to  understand  the  nature  and  extent  of 
the  obligation  which  a  common  carrier  of  passengers  by  rail 
assumes,  as  respects  the  personal  baggage  of  the  passenger. 
That  obligation  requires  it  not  only  to  carry  the  passenger, 
but  also  to  carry  a  reasonable  amount  of  his  personal  bag- 
gage. The  carriage  of  the  baggage  of  the  passenger,  said 
Andrews,  J.,  under  reasonable  limitations  as  to  amount,  is 
the  ordinary  incident  to  the  carriage  of  the  passenger;  and 
the  duty  arises  on  the  part  of  the  company  to  carry  the 
baggage  of  the  passenger,  as  incident  to  the  principal  con- 
tract, without  any  specific  agreement  or  separate  compensa- 
tion. Isaacson  v.  Railroad  Co.,  94  N.  Y.  278,  46  Am.  Rep. 
142.  As  respects  such  baggage  a  carrier  of  passengers  is  held 
to  the  same  liability  as  a  common  carrier  of  goods.  For  its 
loss  or  destruction,  save  by  the  act  of  God  or  the  public 
«nemy,  it  must  respond,  though  without  fault  on  its  part.  To 
this  extent  it  is  an  insurer,  and  is  responsible  for  the  carriage 
and  safe  delivery  of  such  baggage,  the  same  as  goods  intrusted 
to  it  as  freight.  But  it  is  only  to  such  articles  as  may  be 
legally  termed  baggage  that  such  liability  attaches,  no  matter 
what  may  be  the  contents  of  the  bag  or  trunk.  As  to  what 
constitutes  baggage  in  the  legal  sense,  or  ordinary  baggage  or 
personal  baggage  as  commonly  used  in  England,  it  has  been 
iound  by  the  courts  difficult,  if  not  impossible,  to  define  with 
accuracy,  within  the  meaning  of  the  rule  of  the  carrier's  lia-> 
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bility.  It  is  agreed  on  all  bands,  said  Earl,  C.  J.,  that  it  is 
impossible  to  draw  any  very  well  defined  line  as  to  what  is 
and  what  is  not  necessary  or  ordinary  baggage  for  a  traveler. 
That  which  one  traveler  would  consider  indispensable  would 
be  deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  must  be  taken  to  be  in 
the  mind  of  the  carrier  when  he  receives  a  passenger  for  con- 
veyance. 19  C.  B.  321.  In  a  general  sense,  it  may  be  said 
to  include  such  articles  as  it  is  usual  for  persons  traveling  to 
take  with  them,  for  their  pleasure,  convenience,  and  com- 
fort, according  to  the  habits  and  wants  of  the  class  to  which 
they  belong.  In  Weeks  v.  R.  Co.,  9  Hun,  669,  it  is  said  that 
a  passenger  may  carry  with  him  such  articles  of  necessity  and 
convenience  as  are  usually  carried  by  passengers  for  their  per- 
sonal use  and  comfort,  instruction  and  convenience,  or  pro- 
tection. In  Jordan  v.  R.  Co.,  5  Cush.  69,  51  Am.  Dec.  44* 
the  rule  is  stated  to  be  that  baggage  includes  such  articles  as 
are  of  necessity  or  convenience  for  personal  use,  and  such  as 
it  is  usual  for  persons  traveling  to  take  with  them.  In  John- 
son V.  Stone,  II  Humph.  419,  the  court  said:  4t  is  not  prac- 
tical to  state  with  precise  accuracy  what  shall  be  included  by 
the  term  '^baggage.*'  It  certainly  includes  articles  of  ne- 
cessity and  personal  convenience  usually  carried  by  pas- 
sengers for  their  personal  use,  and  what  these  may  be  will 
very  much  depend  upon  the  habits,  states,  and  resources  of 
the  passenger.'  In  Railroad  Co.  v.  Swift,  12  Wall.  262,  20 L. 
Ed.  423,  Justice  Field  said  *that  the  contract  to  carry  the  per- 
son only  implies  an  obligation  to  transport  such  a  limited 
quantity  of  articles  as  are  ordinarily  taken  by  travelers  for 
personal  use  and  convenience;  such  quantity,  depending  of 
course,  upon  the  station  of  the  party,  the  object  and  length 
of  his  journey.'  In  Macrow  v.  R.  Co.,  L.  R.  6  Q.  B.  612, 
Cockburn,  C.  J.,  said:  'Whatever  the  passenger  takes  with 
him  for  his  personal  use  and  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  whi^h  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered  as  per- 
sonal luggage.  This  would  include  not  only  articles  of 
apparel,  whether  for  use  or  ornament,  but  also  the  gun  case  or 
fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on 
a  sketching  tour,  or  the  books  of  the  student,  and  other  articles 
of  analogous  character,  the  use  of  which  is  personal  to  the 
traveler,  and  the  taking  of  which  has  arisen  from  the  fact  of 
his  journeying.  On  the  other  hand,  the  term  "ordinary  lug- 
gage," being  thus  confined  to  that  which  is  personal  to  the 
passenger,  and  carried  for  his  use  and  convenience,  it  follows 
that  what  is  carried  for  the  purpose  of  business,  such  as  mer- 
chandise and  the  like,  or  for  larger  and  ulterior  purposes,  such 
as  articles  of  furniture  or  household  goods,  would  not  come 
within  the  description  of  ordinary  luggage,  unless  accepted  as 
such  by  the  carrier.     So  that  it  would  seem  that  .baggage,  io 
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the  sense  of  the  law,  may  consist  of  such  articles  of  apparel 
as.  through  necessity,  convenience,  comfort,  or  recreation,  the 
passenger  may  take  for  his  personal  use,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  ultimate 
purpose  of  the  journey.  The  question  what  articles  of  prop* 
erty,  as  to  quantity  and  value,  contained  in  a  trunk,  may  be 
deemed  baggage,  within  the  rule,  is  to  be  determined  by  the 
jury,  according  to  the  circumstances  of  the  case,  subject  to 
the  power  of  the  court  to  correct  any  abuse.  As  the  contract 
of  a  carrier  of  passengers  is  to  carry  a  reasonable  amount  of 
baggage  for  the  accommodation  of  the  passenger,  it  follows, 
from  the  nature  and  object  of  the  contract,  as  observed  by 
Appleton,  C.  J.,  that  the  right  of  the  passenger  is  limited  to 
the  baggage  required  for  his  pleasure,  convenience,  and  ne- 
cessity during  the  journey.  Wilson  v.  R.  R.  Co.,  i;6  Me.  62, 
96  Am.  Dec.  435.  Articles  of  whatever  kind  that  do  not 
properly  come  within  the  description  of  ordinary  baggage  are 
not  included  within  the  terms  of  such  contract,  nor  is  the 
carrier  liable  for  their  loss  or  destruction,  in  the  absence  of 
negligence.  Stage  properties,  costumes,  paraphernalia, 
advertising  matter,  etc.,  are  not  articles  required  for  the 
pleasure  or  convenience  or  the  necessity  of  the  passenger 
during  his  journey,  but  are  plainly  intended  for  the  larger  or 
ulterior  purposes  of  carrying  on  the  theatrical  business.  They 
do  not  fall,  therefore,  under  the  denomination  of  baggage, 
and  in  the  absence  of  negligence  no  liability  can  arise  against 
the  carrier  for  their  loss  or  destruction,  unless  accepted  as 
baggage  by  the  carrier.'  In  the  case  of  K.  C,  P.  &  G.  R.  Co. 
V.  State  (Ark.)  46  S.  W.  421,  41  L.  R.  A.  334,  67  Am.  St.  Rep. 
933»  the  court  holds  that  the  fact  that  a  portion  of  the  con- 
tents of  the  trunk  were  proper  articles  of  baggage  does  not 
affect  the  tools  in  controversy.  'Merchandise  is  often  carried 
as  baggage,  but  the  carrier  is  not  always  liable  for  it  as  such. 
The  general  rule  is  that  the  carrier  is  not  liable  for  mer- 
chandise shipped  as  baggage,  in  the  absence  of  conversion  or 
gross  negligence,  unless  it  had  notice  that  such  merchandise 
was  being  so  shipped,  and  accepted  it  as  such.  Where  the 
trunk  of  a  passenger  contains  both  personal  baggage,  and 
also  merchandise,  but  the  carrier  has  no  notice  that  the  mer- 
chandise is  in  the  passenger's  trunk,  it  will  he  liable  only  for 
the  loss  of  the  personal  baggage,  and  not  for  the  merchan- 
dise.' Where  the  passenger  delivers  to  the  carrier,  without 
comment,  what  appears  to  be  personal  baggage,  the  carrier 
is  not  put  upon  inquiry  as  to  the  nature  of  the  property,  but 
may  assume  that  it  consists  only  of  personal  baggage,  and  is 
not  answerable  for  articles  not  coming  within  the  description. 
Ray  on  Neg.  of  Imposed  Duties,  561." 

Now,  it  seems  to  us  the  question  in  this  case  is,  do  the 
butcher's  tools  described  in  the  petition  come  within  what  the 
Legislature,  in  section   709,  has  termed  'luggage"?     Were 
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they  such  articles  as  are  intended  for  the  use  of  a  passenger 
while  traveling,  or  for  his  personal  equipment?  If  they  do 
not  fall  within  either  one  of  these  rules,  then  they  are  not 
such -as  the  laws  of  this  territory  require  railroad  companies 
to  carry  as  baggage.  It  seems  to  us  that  the  answer  in  this 
case  must  be  in  the  negative;  that,  without  discussing  what 
might  have  been  the  effect  of  the  delivering  of  such  articles 
to  a  railroad  company  under  the  rules  and  regulations  at  com- 
mon law,  under  the  rules  and  regulations  of  our  statute  they 
are  not  baggage,  and  the  railroad  company  is  not  required  to 
carry  them  as  such.  If  this  contention  is  correct,  then  the 
objection  of  the  defendant  to  the  introduction  of  evidence  on 
this  count  of  the  petition  should  have  been  sustained,  and  the 
failure  to  do  so  was  error  on  the  part  of  the  court. 

The  second  assignment  of  error  is  that  the  court  erred  in 
permitting  the  plaintiff  to  prove  the  rental  value — the  value 
of  the  use — of  the  tools  over  the  objection  of  the  defendant. 
It  will  be  observed  that  the  only  allegation  of  damages  in  the 
second  count  of  the  plaintiff's  petition,  which  is  the  only 
count  on  which  the  case  was  tried,  is  as  follows:  ''That  by 
the  negligence  of  the  company  he  was  delayed  in  starting  and 
carrying  on  his  business,  whereby  he  was  damag^ed  three 
hundred  dollars,  for  which  he  demands  judgment  against  the 
defendant.''  While  the  strict  rules  of  the  common  law  with 
reference  to  pleadings  have  been  very  much  modified  by  our 
Code,  still  it  can  hardly  be  said  that  even  under  our  Code  a 
litigant  can  prove  and  recover  a  judgment  for  damages  not 
claimed  in  his  petition.  The  g^eneral  rule,  and  one  that  has 
been  followed  in  this  territory,  is  that  every  fact  necessary  to 
be  proven  to  entitle  the  plaintiff  to  recover  must  be  averred  in 
his  petition.  Church  v.  A.,  T.  &  S.  F.  R.  Co.,  i  Okl.  44,  29 
Pac.  530.  In  this  case  we  have  carefully  read  over  the  second 
count  in  the  petition— that  being  the  count  on  which  this 
action  is  based — and  we  fail  to  find  that  any  claim  is  made 
for  damages  for  the  rental  value  of  the  use  of  the  tools  during 
the  time  the  shipment  was  delayed.  The  record  discloses 
that  the  court  refused  to  permit  plaintiff  to  prove  loss  to  his 
business,  but  did  permit  him,  over  the  defendant's  objection, 
to  prove  the  value  of  the  use  of  the  tools — the  rental  value— 
during  the  delay.  The  only  allegation  of  damages  is  the  alle- 
gation of  damage  by  loss  to  business,  and  we  are  unable  to 
see  how,  even  under  the  liberal  provisions  of  our  Code,  the 
plaintiff  could  be  permitted  to  prove  the  rental  value  of  these 
tools  without  amending  his  petition  in  this  particular.  This, 
we  think,  was  error  on  the  part  of  the  district  court. 

The  third  assignment  of  error  is  that  the  court  erred  in 
overruling  the  demurrer  to  the  plaintiff's  evidence  filed  by  the 
defendant  at  the  close  of  plaintiff's  evidence  in  the  court  be- 
low. If  our  view  of  the  first  assignment  of  error  is  correct, 
then  it  necessarily  follows  that  this  assignment  of  error  is 
well  taken. 
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The  fourth  assignment  of  error  is  that  the  measure  of  dam- 
ages stated  by  the  court  in  his  instruction  No.  2  is  not  the 
proper  measure  of  damage.  The  instruction  referred  to  is 
as  follows:  ''You  are  instructed,  gentlemen  of  the  jury,  that 
if  you  find  from  the  evidence  in  this  case,  and  the  instructions 
of  the  court  here  given,  that  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  the  measure  of  damage  upon  which  he 
is  entitled  to  recover  is  the  usual  rental  or  usage  value  of 
said  tools  for  the  length  of  time  he  has,  by  the  fault  or  neg- 
lect of  the  defendant  company,  been  deprived  of  the  use 
thereof.  While  it  is  agreed  between  the  plaintiff  and  defend- 
ant that  said  goods  were  shipped  on  the  5th  day  of  August, 
1901,  and  were  delivered  to  the  plaintiff  on  the  14th  day  of 
October,  1901,  the  lapse  of  time  between  said  dates  is  not  the 
length  of  time  for  which  the  plaintiff  would  be  entitled  to  re- 
cover damages.  The  defendant,  after  the  receipt  of  the 
goods,  is  entitled  to  a  reasonable  time  within  which  to  deliver 
the  same  at  Anadarko;  and  you  must  determine  from  the 
evidence  what  would  be  a  reasonable  time,  under  the  facts 
and  circumstances  of  this  case,  giving  to  the  defendant  credit 
for  that  time  within  which  to  deliver  the  same."  By  this 
instruction  the  court  tells  the  jury  that  the  plaintiff  is  entitled 
to  recover  the  usual  rental  value  or  usage  value  of  said  tools 
for  the  length  of  time  he  has,  by  neglect  or  fault  of  the  defend- 
ant company,  been  deprived  of  the  use  thereof.  We  think 
this  is  erroneous,  for  the  reasons  assigned  for  sustaining  the 
second  assignment  of  error. 

We  might  add  that  in  this  case  there  is  nothing  either  in 
the  pleadings  or  in  the  evidence  to  show  that  the  defendant 
or  its  baggage  agent  knew  that  the  plaintiff  was  a  butcher,  or 
what  the  purpose  of  his  journey  was,  or  that  his  trunk  con- 
tained butcher's  tools.  This  being  true,  the  damages  claimed 
for  rental  value  could  not  possibly  have  been  within  the  con- 
templation of  the  defendant  at  the  time  of  the  making  of  the 
contract,  and  the  only  damages  which  could  possibly  have 
been  contemplated  were  those  imposed  by  Wilson's  Rev.  & 
Ann.  St.  §2746,  which  reads  as  follows:  ''The  detriment 
caused  by  a  carrier's  delay  in  the  delivery  of  freight  is  deemed 
to  be  the  depreciation  in  the  intrinsic  value  of  the  freight 
during  the  delay,  and  also  the  depreciation,  if  any,  in  the 
market  value  thereof,  otherwise  than  by  reason  of  a  deprecia- 
tion in  its  intrinsic  value,  at  the  place  where  it  ought  to  have 
been  delivered,  and  between  the  day  at  which  it  ought  to  have 
been  deliveied«  and  the  day  of  its  actual  delivery.'*  This 
being  the  statutory  provision  as  to  the  damage,  it  seems  to 
us  fair  to  presume  that  in  the  absence  of  any  knowledge  of 
any  particular  use  to  which  the  baggage  checked  was  to  be 
put,  or  any  particular  special  value  it  might  have,  the  only 
damage  contemplated  by  the  defendant  railway  company  in 
case  of  delay  or  destruction  would  be  the  damage  defined  by 
statute. 

The  fifth  assignment  of  error  is  that  the  court  erred  in 
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Skiving  instruction  No.  4.  Instruction  No.  4  is  as  follows: 
''You  are  instructed,  gentlemen  of  the  jury,  that  if  the  defend- 
ant company,  being  a  common  carrier  of  persons  and  bag- 
gage, offered  to  sell  and  did  sell  to  plaintiff  tickets  for  the 
transportation  of  himself  and  baggage  to  an  amount  of  bag- 
gage within  the  limit  for  which  baggage  was  received  for 
transportation,  to  a  point  beyond  its  line  of  road,  and  his 
(plaintiff's)  ticket  so  sold  to  him  purported  to  carry  him  over 
connecting  lines  of  road,  and  defendant  company  took  and 
received  full  compensation  for  the  transportation  of  the  plain- 
tiff and  his  said  baggage,  without  contract  and  agreement 
other  than  that  he  and  his  baggage  should  be  so  transported, 
then  I  instruct  you  that  connecting  lines  of  road,  under  such 
agreement,  would  be  the  agents  of  defendant  for  the  complete 
fulfillment  of  the  contract,  and  the  defendant  would  be  liable 
for  unnecessary  neglect  or  delay  which  might  occur  upon 
such  connecting  lines  of  road."  Wilson's  Rev.  &  Ann.  St.  § 
724,  reads  as  follows:  ''If  a  common  carrier  accepts  freight 
for  a  place  beyond  his  usual  route,  he  must,  unless  he  stipu- 
lates otherwise,  deliver  it  at  the  end  of  his  route  in  that  direc- 
tion, to  some  other  competent  carrier,  carrying  to  the  place 
of  address,  or  connected  with  those  who  thus  carry,  and  his 
liability  ceases  upon  making  such  delivery."  It  would  seem 
that  this  instruction  and  this  section  of  the  statute  are  in  irrec- 
oncilable conflict.  This  being  true,  while  this  instruction 
might  be  good  at  common  law,  it  must  be  held  as  a  bad  in- 
struction under  the  terms  of  this  particular  statute.  There  is 
nothing  in  this  record  that  indicates  any  stipulation  on  the 
part  of  the  defendant  to  assume  any  liability,  greater  than 
that  imposed  by  statute.  In  fact,  the  ticket,  which  is  intro- 
duced in  evidence,  and  appears  in  the  record,  contains  a  limit 
on  the  liability  on  the  part  of  the  company  to  its  own  lines. 

There  are  some  other  assignments  of  error,  but,  as  we 
think  the  case  must  be  reversed  for  the  reasons  already  ex- 
pressed in  this  opinion,  we  do  not  deem  it  necessary  to  dis- 
cuss them  at  this  time. 

The  judgment  of  the  lower  court  is  hereby  reversed  at  the 
costs  of  the  defendant  in  error,  and  the  cause  remanded  to 
the  district  court  for  such  action  as  may  be  consistent  with 
the  views  herein  expressed.  All  the  Justices  concurring, 
except  Gillette,  J.,  who,  having  tried  the  cause  in  the  court 
below,  took  no  part  in  this  decision,  and  Burford,  C.  J., 
absent. 
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Lee  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co. 

{Supreme  Court  of  New  Jersey^  June  8^  ^903.) 

[55  AtL  Rep.  106.] 

Carriers— Street  Car  Company— Injuries  to  Passenger— Contributory 
Negligence.* 
Evidence  in  action  by  a  street  car  passenger  for  injuries  ex- 
amined, and  held  to  show  that  the  accident  was  occasioned  by  plain- 
tiff  alighting  from  the  car  after  it  had  started,  and  without  notifying 
the  conductor  of  her  intention,  and  hence  not  to  sustain  a  verdict 
for  her. 

Action  by  Mary  Lee  against  the  Elizabeth,  Plainfield  & 
Central  Jersey  Railway  Company.  On  a  rule  to  show  cause. 
Rule  dismissed.     New  trial  granted. 

Argued  February  term,  1903,  before  GUMMERE,  C.  J., 
and  FORT,  PITNEY,  and  HENDRICKSON,  JJ. 

J.  A.  Kiernan,  for  plaintiff. 
Frank  Bergen,  for  defendant. 

PER  CURIAM.  A  new  trial  is  sought  mainly  upon  the 
ground  that  the  verdict  is  against  the  clear  weight  of  the  evi- 

*Contributory  negligence  in  alighting  from  moving  car,  see  foot- 
note appended  to  Betts  v.  Wilmington  City  Ry.  Co.  (Del.),  5  R.  R. 
R.  602,  28  Am.  &  Eng.  R.  Cas.,  N,  S.,  602;  foot-note  appended  to 
McMichael  v.  Illinois  Cent.  R.  Co.  (La.),  7  R.  R.  R.  140,  30  Am.  & 
Bug.  R.  Cas.,  N.  S.,  140;  Chicago,  etc.,  R.  Co.  v.  Winfrey  (Neb.), 
6  R.  R.  R.  ri89,  29  Am.  &  Kng.  R.  Cas.,  N.  S.,  689;  Brown  v.  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.),  3  R.  R.  R.  143,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  143;  Pence  v,  Wabash  R.  Co.  (Iowa),  3  R.  R.  R. 
77,  26  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  77;  Comerford  v.  New  York,  etc., 
R.  Co.  (Mass.),  3  R.  R.  R.  130,  26  Am.  A  Eng.  R.  Cas.,  N.  8.,  130; 
La  Pointe  v.  Boston,  etc.,  R.  R.  (Mass.),  5  R.  R.  R.  464,  28  Am. 
8t  Eng.  R.  Cas.,  N.  8.,  464;  Lindsay  v.  8outhem  Ry.  Co.  (Ga.),  3  R. 
R.  R.  74ft,  26  Am.  A  Enir.  R.  Cas.,  N.  8.,  748;  8elma  8treet  &  Subur* 
ban  Ry.  Co.  v.  Owen  (Ala.),  2  R.  R.  R.  97,  25  Am.  &  Eng.  R.  Cas.,  N. 
8.,  97  (jumping  from  moving  street  car  to  avoid  apparent  danger) ; 
Chicago,  B.  &  Q.  R.  Co.  v,  Martelle  (Neb.),  4  R.  R.  R.  872,  27  Am. 
&  Eng.  R.  Cas.,  N.  8.,  872  (jumping  from  moving  train  after  be- 
ing carried  beyond  destination) ;  United  Rys.  &  Elec.  Co.  of  Balti- 
moie  V.  Beidelman  (Md.),  4  R.  R.  R.  662,  27  Am.  &  Eng.  R.  Cas.,  N. 
8.,  662  (necessity  of  leaving  moving  car,  instruction) ;  Walters  v, 
Chicago  dt  N.  W.  R.  Co.  (Wis.),  2  R.  R.  R.  237,  25  Am.  &  Eng.  R. 
Cas.,  N.  8.,  237;  Johnson  v,  Atlantic  &  N.  C.  R.  Co.  (N.  Car.),  3  R. 
R.  R.  770,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  770  (at  invitation  of  con- 
ductor);  Campbell  v*  Los  Angeles  Ry.  Co.  (Cal. ),  1  R.  R.  R.  85, 
24  Am.  A  Eng.  R.  Cas.,  N.  8.,  85;  notes,  6  Am.  &  Eng.  R.  Cas., 
N.  8.,  192;  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  164  (at  invitation  of 
conductor);  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  222  (contrary  to  warn- 
ing); Agulino  V,  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.},  14  Am.  & 
Eng.  R.  Cas.,  N.  8.,  314;  Atchison,  Topeka  &  8.  F.  R.  Co.  v,  O'Melia 
(Kan.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.r  257;  Baltimore  &  O.  R.  Co. 
V,  Meyers  (C.  C.  A.),  2  Am.  &  Eng.  R.  Cas.,  N.  8.,  262;  Blevins  v. 
Atchison,  Topeka,  etc.,  R.  Co.  (Okla.).  2  Am.  Sl  Eng.  R.  Cas.,  N.  8., 
329;  Brashear  v,  Houston  Cent.  A.  &  N.  R.  Co.  (La.),  2  Am.  &  Eng. 
R.  Cas.,  N.  8.,  262;  Chicago  &  A.  R.  Co.  v.  Byrum  (111.),  2  Am.  St, 
Eng.  R.  Cas.,  N.  8.,  261,  262;  Chicago,  B.  St.  Q.  R.  Co.  v.  Hyatt 
(Neb.),  4  AnH&  ^n^,  R.  Cas.,  N.  8.,  44;  Floytrupv.  Boston  Sl  Maine 
R.  Co.  (Mass.),  2  Am.  St  Eng.  R.  Cas.,  N.  8.,  273;  Hoehn  v.  Chicago, 
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dence.  Plaintiff  testified  as  follows:  ''Q.  When  the  car 
stopped  at  Chestnut  street,  what  did  you  do?  A.  I  went  to 
zo  out,  and  I  had  one  foot  on  the  step  to  go  down,  and  before 
I  had  the  other  foot  on  the  conductor  pulled  the  bell,  and  the— 

1  went  on  the  street.  Before  I  had  the  other  foot  on  the  step 
— the  right  foot  was  not  on  the  step  when  he  pulled  the 
bell — and  I  went  on  the  street.*'  The  step  mentioned  was  the 
running  board.  Two  boys,  aged  ii  and  14  years,  respectively, 
who  were  upon  the  street  at  the  time,  were  called  to  corrob- 
orate her.     Their  testimony  will  be  referred  to  later. 

To  meet  the  plaintiff's  case,  three  passengers  who  occupied 
the  next  seat  in  the  rear  of  plaintiff  testified,  in  substance, 
that  the  train  stopped,  and  some  passengers  in  the  rear  got 
off;  that  just  as  the  car  started  to  move  again  the  plaintiff 
turned  to  one  of  their  party,  and  asked  if  this  was   Chestnut 

p.  &  St.  L.  R.  Co.  (111.),  2  Am.  A  Bug.  R.  Cas.,  N.  8.,  261 ;  Jacob  v. 
Flint  &P.  M.  R.  Co.  (Mich.).  2  Am.  A  Eng.  R.  Caa.,  N.  S.,258;  La 
Pointe  V.  Boston  A  M.  R.  R.  (Masa. ),  23  Am.  A  Bng  R.  Cas.,  N.  S., 
105 ;  Lrehman  v.  Railroad  Co.  (La.  Ann. ),  2  Am.  A  Eng.  R.  Cas.,  N.  8., 
259;  Louisville  A  N.  R.  Co.  v.  Depp  (Ky.),  3  Am.  A  Eng.  R.  Cas., 
N.  8.,  440;  McDonald  z;.  Kansas  City  &  I.  R.  Co.  (Mo.),  2  Am.  Al^ng. 
R.  Cas.,  N.  8.,  258,  262;  New  Jersey  Traction  Co.  v.  Gardner  (N.  J.), 

2  Am.  A  Eng.  R.  Cas.,  N.  8.,  259;  Outen  v.  North  A  South  8t.  R.  Co. 
(Ga.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  258;  Rothstein  v.  Pennsylvania 
R.  Co.  (Pa.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  258,  262;  Schiffler  v, 
Chicago  A  N.  W.  Ry.  Co.  (Wis.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  122; 
Texas  &  P.  R.  Co.  v,  Beckworth  (Tex.  Civ.  App.),  2  Am.  A  Bag. 
R.  Cas.,  N.  8.,  258,  261;  Victor  v.  Pennsylvania  R.  Co.  (Pa. 
St.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  2d7,  259;  Payne  v.  Nash- 
ville, etc.,  Ry.  Co.  (Tenn),  22  Am.  A  Bng.  R.  Cas.,  N.  S., 
677;  Coursey  v.  Southern  Ry.  Co.  (Ga.),  21  Am.  A  Bng.  R. 
Caa.,  N.  8.,  412;  New  Jersey  Traction  Co.  v.  Gardner  (N.  J.),  9 
Am.  A  Eng.  R.  Caa.,  N.  8.,  843;  McPeak  v.  Missouri  Pacific  R.  Co. 
(Mo.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  226  (by  direction  of  employee); 
Atchison,  Topeka  A  Santa  Fe  R.  Co.  v,  Hughes  (Kan.),  2  Am.  A 
Eng.  R.  Cas.,  N.  S.,  248;  Lewis  v.  President,  etc..  Canal  Co.  (N.  T.), 
2  Am.  A  Eng.  R.  Cas.,  N.  8.,  192  (by  invitation  of  employee) ;  Texas 
A  Pacific  Ry.  Co.  v.  McLane  (Tex.  Civ.  App.),  2  Am.  A  Bng.  R. 
Cas.,  N.  8.,  263  (to  avoid  ditch) ;  Cooper  v.  Georgia,  C.  A  N.  Ry.  Co. 
(8.  Car.),  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  12  (on  carrier's  invitation 
not  contribtftory  negligence  per  se) ;  Atchison,  Topeka  &  8.  F.  R. 
Co.  V,  O'Melia  (Kan.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  257  (by  invita- 
tion of  train  hands) ;  Durham  v,  Louisville  A  N.  R.  Co.  (Ky.),  2  Am. 
A  Eng.  R.  Cas.,  N.  8.,  260;  Hodges  v.  Southern  Ry.  Co.  (N.  Car.),  8 
Am.  A  Eng.  R.  Caa.,  N.  8.,  46;  Jacob  v.  Flint  A  P.  M.  R.  Co.  (Mich.), 
2  Am.  A  Eng.  R.  Cas.,  N.  8.,  258,  260;  Lehman  v.  Railroad  Co.  (La. 
Ann.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  259;  McDonald  v.  Kansas  City  & 
L  R.  Co.  (Mo. ),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  258;  New  Jersey  Traction 
Co.  V,  Gardner  (N.  J.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  259; 
Rothstein  v.  Pennsylvania  R.  Co.  (Pa.),  2  Am.  A  Eng.  R.  Cas.,  N.  S., 
258;  Savannah,  F.  &  W.  R.  Co.  v.  Wall  (Ga.),  2  Am.  A  Eng.  R.  Cas., 
N.  8.,  260;  Te3Cas&  P.  R.  Co.  v.  Beckworth  (Tex.  Civ.  App.),  2  Am.  A 
Eng.  R.  Ca8.,N.  8.,  261;  Victorz/.  Pennsylvania  R.  Co.  (Pa.  St.), 2 
Am.  A  Eng.  R.  Cas.,  N.  8.,  257,  259;  Chicago  A  E.  I.  R.  Co.  v.  Storment 
(111.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  116;  Brockett  v.  Fair  Haven  & 

W.  R.  Co.  (Conn.),  20  Am.  A  Eng.  R.  Cas.,  N.  8,,  406  (to  avoid 
danger) ;  Jaggerz^.  People's  St.  Ry.  Co.  (Pa.),  8  Am.  A  Bug.  R.  Cas., 
N.  8.,  771;  Pray  v,  Omaha  St.  R.  Co.  (Neb.),  2  Am.  A  Bog. 
R.  Cas.,  N.  8.,  299;  McDonald  v.  Boston  A  Maine  R..  Co.  (Me.), 
2  Am.  A  Eng.  R.  Cas.,  N.  8.,  293. 
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Street,  Rosalie,  and,  being  answered  in  the  affirmative,  she, 
without  notifying  the  conductor,  stepped  ofi  the  car  and  fell. 
Another  witness  testified  that  he  and  two  ladies,  who  were 
his  guests,  from  a  distance,  alighted  from  this  car  after  it  had 
stopped,  and  that  then  the  car  started  on,  and  had  only  just 
started  when  he  saw  the  car  moVing,  and  the  plaintiff  step- 
ping off,  and  then  saw  her  down  in  the  street  at  the  side  of  the 
car.  He  further  testified  that  there  was  plenty  of  oppor- 
tunity to  get  off  the  car  while  it  stopped.  The  conductor's 
testimony  was  to  the  like  effect  as  that  of  these  four  disin- 
terested witnesses.  The  plaintiff  herself  admitted  on  cross- 
examination  that  when  the  car  had  gotten  to  Chestnut  street 
she  did  ask  the  girls  behind  her  if  that  was  Chestnut  street. 
She  was  not  asked  to  explain  whether,  as  she  was  stepping 
her  foot  upon  the  running  board,  she  had  hold  of  the  car,  and 
whether  she  had  released  her  hold  when  the  car  started.  She 
was  not  recalled  for  rebuttal,  and  there  was  a  singular  absence 
of  detail  in  her  account  of  the  accident.  The  same  may  be 
said  of  the  testimony  of  the  two  boys  called  in  her  behalf. 
The  testimony  of  one  was  that  he  saw  the  woman  get  hurt, 
and  then  as  follows:  '*Q.  What  did  the  car  do  when  it  came 
there?  A.  Stopped,  and  Mrs.  Lee  went  to  get  off,  and  it  was 
standing  still  when  she  went  to  get  off,  and  as  soon  as  she  got 
on  the  footboard  the  car  started,  and  she  fell."  The  second 
boy  testified  to  the  stopping  of  the  car,  and  to  the  plaintiff 
getting  down,  from  where  she  was  sitting,  on  the  running 
board,  and  then  as  follows:  ^'Q.  What  happened  then,  while 
she  was  on  the  running  board?  A.  The  car  started  up,  and 
she  went  to  get  off,  and  the  motion  of  the  car  made  her  fall.*' 
The  fair  inference  from  this  answer  would  seem  to  be  that  the 
plaintiff  ''went  to  get  off"  after  the  car  started. 

We  think  the  verdict  is  against  the  clear  weight  of  the  evi- 
dence. The  rule  to  show  cause  will  be  made  absolute,  and  a 
new  trial  granted.  

Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Coons. 

{Couri  of  Appeals  of  Kentucky  ^  Sept,  29, 1903,) 

[76  S.  W.  Rep.  45.] 

Carriers— Injury  to  Passenger  While  Alighting— Negligence— Instruc- 
tion.* 
An  instruction,  in  an  action  for  injury  to  a  passenger  while 
alighting  at  a  station  after  the  train  had  started  up,  that,  if  the 
train  remained  at  a  standstill  for  a  time  reasonably  long  enough  for 
plaintiff  to  alight,  and  she  negligently  delayed  to  do  so  till  it  was  in 
motion,  and  got  off  while  it  was  so  in  motion,  and  her  injuries  were 
the  result  of  her  contributory  negligence,  she  could  not  recover;  and 
that  the  meaning  of  negligence  as  used  in  the  instruction  was  the 
want  or  absence  of  care — is  erroneous  in  stating  id  effect  that,  unless 
she  showed  an  absence  of  all  care  in  alighting,  verdict  should  be  for 
her;  as  her  choice  to  get  off,  if  the  train  is  started  before  she  has 
time,  must  not  be  exercised  negligently  or  unreasonably. 

*As  to  whether  it  is  contributory  negligence  to  alight  from  a  moY« 
ing  car,  see  foot-note  appended  to  preceding  case. 
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Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported.'* 

Action  by  Martha  E.  Coons  against  the  Louisville,  Hender- 
son &  St.  Louis  Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Revefsed. 

Chapeze  Wathen  and  Helm,  Bruce  &  Helm,  for   appellant. 
Little  &  Slack  and  Sweeney,  Ellis  &  Sweeney,  for  appel- 
lee. 

O'REAR,  J.  Appellee  was  a  passenger  on  one  of  appel- 
lant's trains  from  Owensboro  to  Holts  station.  On  that 
occasion  appellant  had  an  excursion,  and  was  haul- 
ing two  extra  coaches  in  addition  to  its  regular  ones.  The 
train  was  crowded.  Appellee  purchased  her  ticket  at  Owens- 
boro, where  she  boarded  the  train.  She  got  on  the  train,  and 
allowed  the  conductor  to  pass  by  her  without  giving  up  her 
ticket.  She  says  she  was  not  asked  for  it,  and  therefore  did 
not  give  it  up.  It  is  clearly  shown  that  the  conductor  did  not 
know  that  she  was  to  get  off  at  Holts,  and,  in  view  of  the 
long  and  crowded  train,  and  that  appellee  failed  either  to  give 
up  her  ticket  or  apprise  the  conductor  of  the  fact  that  she 
wished  to  leave  the  train  at  Holts,  we  are  not  prepared  to 
say  that  the  conductor  was  negligent  of  any  duty  to  her  in  not 
learning  of  her  destination.  Holts  is  a  station  at  which  pre- 
sumably there  is  not  much  travel.  There  are  two  or  three 
houses  immediately  thereabout.  The  train  usually  stopped 
there  for  a  minute  or  a  minute  and  a  half.  On  this  occasion 
there  were  no  passengers  for  Holts  except  appellee.  There 
were  but  one  or  two  passengers  to  get  on  at  this  place. 
Appellee  insists  that  the  train  did  not  stop  long  enough  to 
allow  her  to  alight  from  it  in  safety  after  it  stopped,  and  that, 
as  the  train  started  before  she  could  alight,  she  attempted  to 
leave  it,  and  was  thrown  to  the  ground,  and  severely  sprained 
her  ankle.  Eight  or  ten  witnesses  seem  to  contradict  her 
statement  as  to  the  length  of  time  the  train  was  stopped  at 
the  station.     However,  the  jury  found  for  appellee. 

The  only  error  that  we  deem  it  necessary  to  notice  upon 
this  appeal  is  the  instruction  of.the  court  defining  the  duty  of 
appellant  under  the  circumstances.  That  instruction  is  the 
third  one  given  to  the  jury,  and  is  as  follows:  ^'The  court 
further  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on  the  arrival  of  defendant's  train  at  Holts  said 
train  was  brought  to  a  standstill,  and  remained  so  for  a  time 
reasonably  long  enough  for  the  plaintiff  to  alight  from  said  . 
train,  and  she  negligently  delayed  getting  off  until  the  train 
was  in  motion,  and  got  off  while  said  train  was  so  in 
motion,  and  was  injured,  and  her  injuries  were  the  re- 
sult of  her  own  negligence  contributing,  without  which  she 
would  not  have  been  injured,  they  should  find  for  the  deifend- 
ant."  In  L.  &  N.  R.  R.  Co.  v.  Eakin's  Adm'r,  103  Ky.  46^, 
45  S.  W.  «;29,  46  S.  W.  496,  47  S.  W.  872,  it  was  held  that  it 
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>vas  not  negligence  per  se  for  a  passenger  to  leave  a  moving 
train  when  it  had  not  stopped  long  enough  for  him, to  alight 
in  safety  at  his  destination.  It  was  there  said  that  where 
a  passenger,  by  the  wrongful  act  of  the  company,  is  com- 
pelled to  choose  between  leaving  the  cars  while  they  are  mov- 
ing slowly  or  submitting  to  the  inconvenience  of  being  carried 
by  the  station  where  he  desired  to  stop,  the  company  is  lia- 
ble for  the  consequences  of  the  choice,  provided  it  is  not  ex- 
ercised negligently  or  unreasonably.  It  was  held  that  the 
matter  was  one  for  the  jury. 

The  court  told  the  jury  further  in  this  case  that  the  mean- 
ing of  ^'negligence,''  as  used  in  the  instructions,  is  the  want 
or  absence  of  care.  Then  the  court  told  the  jury :  '*  'Reason- 
able care, '  as  used,  means  such  care  as  ordinarily  prudent  per- 
sons would  usually  observe  under  the  same  or  similar  circum- 
stances." Therefore  the  jury  were  told  in  this  case  that, 
unless  appellee  showed  a  want  or  absence  of  care — that  is,  an 
absence  of  all  care — in  alighting  from  the  moving  train,  they 
should  find  for  her.  This  is  beyond  what  was  said  by  this 
court  in  the  Eakin  Case,  supra,  and  is  far  beyond  what  we 
are  willing  to  now  approve.  The  jury  should  have  been  told 
that,  if  the  train  was  brought  to  a  standstill,  and  remained  so 
for  a  time  reasonably  long  enough  for  the  plaintifi  to  alight 
therefrom,  and  if  she  had  failed  to  apprise  the  conductor,  or 
other  proper  person  in  charge  of  the  train,  of  her  desire  to  get 
off  at  that  station,  and  that  the  trainmen  were  unaware  of 
such  desire,  then  the  company  was  not  negligent  in  starting 
the  train  when  it  did;  but  that,  if  the  company  failed  to  bring 
the  train  to  a  standstill  for  a  sufficient  length  of  time  to  enable 
plaintifi  to  alight  therefrom  in  safety,  and  that  she  was  thereby 
compelled  to  choose  between  leaving  the  cars  while  they  were 
moving  slowly  or  submit  to  the  inconvenience  of  I^eing  carried 
by  the  station  where  she  desired  to  stop,  the  company  is  lia- 
ble for  her  injuries  sustained  by  her  choice  of  getting  ofi  the 
moving  train,  provided  she  did  not  act  when  a  reasonably 
prudent  person  in  the  exercise  of  ordinary  care  and  caution 
would  have  refrained  from  alighting  under  the  circumstances. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  under  proceedings  not  incon- 
sistent herewith. 

HUNTERSON  V.  UNION  TRACTION  Co. 

{Supreme  Court  of  Pennsylvania ^  May  ^,  1903,) 

[55  Atl.  Rep.  543.] 

Injury  to  Passenger— Boardinic  or  Alighting  from  Moving  Car.* 
The  burden  is  on  a  person  injured  by  stepping  on  or   off  a  moving 

*Contribntory  negrligence  in  alighting  from  moving  car,  see  foot- 
note appended  to  preceding  case. 

As  to  whether  it  is  contributory  negligence  to  board  a  moving 
street  car,  see  foot-note  appended  to  South  Chicago  City  Ry.  Co.  v. 
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street  car  and  receiving  an  injury  thereby  to  show  why  the  ca»e 
shonld  go  to  the  jury. 

Same — Same. 

Where  plaintiff  signals  an  electric  car  to  stop  at  a  crossing,  and 
the  signal  is  heeded,  and  the  car  is  slackening  Its  speed,  and  he 
attempts  to  get  on  while  it  is  running  three  miles  an  hour,  and  is 
injured  thereby,  he  cannot  recover. 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County; 
Ralston,  Judge. 

Action  by  John  C.  Hunterson  against  the  Union  Traction 
Company.  From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  DEAN,  BROWN,  MESTRE- 
ZAT, and  POTTER,  JJ. 

Charles  H.  Edmunds,  for  appellant. 

Thomas  Leaming  and  Russell  Duane,  for  appellee. 

BROWN,  J.  The  plaintiff  below  attempted  to  get  on  a 
moving  electric  street  car.  Just  as  he  put  one  of  his  feet  on 
the  lower  step  of  the  rear  platform  and  his  right  hand  had 
grasped  the  hand  rail,  he  was  thrown,  by  the  accelerated 
speed  of  the  car,  down  on  the  street,  and  dragged  about  the 
length  ''of  two  pavements,"  sustaining  injuries  for  which  he 
seeks  compensation.  The  learned  trial  judge  directed  a  judg- 
ment of  nonsuit  to  be  entered,  for  the  reason  that  the  plain- 
tiff's attempt  to  get  on  the  moving  car  was  an  act  of  negli- 
gence, and,  as  he  was  injured  in  such  attempt,  he  could  not 
recover. 

''To  step  on  or  off  a  moving  car,  whether  the  power  which 
propels  the  car  be  steam  or  electricity,  is  per  se  negligence, 
and,  if  injury  results  to  the  passenger,  he  cannot  recover  dam- 
ages. To  this  rule,  as  in  all  rules,  there  are  some  rare  ex- 
ceptions." Powelson  v.  United  Traction  Company,  204  Pa. 
474,  54  Atl.  282.  And  to  this  we  now  add  that,  where  one  is 
injured  in  stepping  on  or  getting  off  a  moving  car,  the  burden 
is  upon  him  to  clearly  demonstrate  to  the  court  why  his  case 
should  go  to  the  jury,  as  a  rare  exception  to  the  rule.  The  ques- 
tion to  be  settled  on  this  appeal  is  whether  the  appellant's 
case  is  one  of  the  rare  exceptions  to  the  rule  and  a  jury  should 
have  been  allowed  to  pass  upon  his  negligence.  Standing  on 
the  northeast  corner  of  Fifth  and  Wharton  streets,  in  the  city 
of  Philadelphia,  the  appellant  saw  a  car  approaching  up  Fifth 
street.  When  near  him,  he  signaled  the  motorman  to  stop  at 
the  north  crossing  over  Fifth  street.  In  response  to  the  sig- 
nal the  motorman  slackened  the  speed  of  the  car,  but,  with- 
out waiting  for  it  to  stop,  the  plaintiff  attempted  to  step   on 

Dufresne  (111.),  6  R.  R.  R.  137,  29  Am.  &  Eog.  R.  Cas.,  M.  &, 
137:  Birmingham  Ry.  &  Electric  Co.  v.  Branaon  (Ala.),  2  R.  R. 
R.  154,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  154;  Finkeldey  v.  Omnibus 
Cable  Co.  (Cal.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  293;  notes,  6  Am.  A 
Eng.  R.    Cas.,  N.    S. ,  231,  235 ;  4  Am.    A   Eng.  R.    Cas.,. N.  S.,  254.. 
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it  as  it  was  passing  the  crossing.  While,  in  a  general  way,  be 
says  the  car  was  moving  slowly,  when  pressed  by  the  appel- 
lee to  state  more  definitely  what  the  speed  was — as  was  its 
right  to  know  in  this  controversy,  involving  his  negligence  as 
well  as  its  own — he  admits  it  to  have  been  that  of  a  man  walk- 
ing at  an  ordinary  gait,  or  three  or  four  miles  an  hour. 
With  his  case  so  presented  by  himself,  it  was  the  duty  of  the 
court  to  say  he  had  been  negligent.  The  duty  of  the  plain- 
tiff was  to  get  on  a  car  that  had  stopped.  His  signal  to  the 
motorman  clearly  was  to  stop,  and  not  merely  to  slow  up. 
The  motorman  so  understood  it,  and  was  slackening  the  speed 
of  the  car,  that  he  might  stop  at  the  usual  stopping  place. 
The  slackened  speed  was  not  notice  to  the  plaintifi  to  get  on 
the  moving  car,  but  was  that  it  would  come  to  a  full  stop,  if 
he  would  wait.  No  other  inference  can  be  drawn.  But  the 
plaintiff,  impatient,  as  many  of  us  so  often  are,  even  of  a 
second's  delay,  tried  to  board  the  moving  car,  instead  of 
waiting  until  he  could  safely  get  on  it;  and  in  doing  so  he 
voluntarily  assumed  the  risk  of  experiencing  just  what  hap- 
pened to  him.  Whatever  **rare  exceptions'*  there  may  be 
to  the  rule  that  it  is  negligence  per  se  to  step  on  or  off  a 
'  moving  car,  no  recovery  can  be  permitted  where  an  injured 
plaintifi,  as  in  this  case,  at  a  crossing  signals  an  approaching 
car  to  stop,  whose  signal  is  heeded,  and  he  so  understands  by 
the  slackened  speed  of  the  car  as  it  approaches  the  usual 
stopping  place,  but  who,  before  it  stops,  and  while  running 
at  the  speed  stated,  attempts  to  get  on  it.  It  is  the  negli- 
gence of  the  injured  person  in  such  a  case  that  is  a  contribu- 
ting cause  to  his  injuries,  and  he  cannot  escape  the  rule  that 
his  carelessness  is  in  the  way  of  his  right  to  recover. 

Our  attention  has  been  called  to  several  of  our  own  cases 
as  authority  for  the  contention  of  the  appellant  that  the  jury 
should  have  been  permitted  to  pass  upon  the  question  of  his 
negligence,  but  no  one  of  them  is  in  conflict  with  the  rule 
which  we  have  applied  to  the  facts  now  before  us.  In  Stager 
v.  Ridge  Ave.  Pass.  Ry.  Co.,  119  Pa.  70,  12  At  I.  821,  the  court 
below  refused  to  take  off  the  judgment  of  nonsuit,  assigning 
as  a  reason  for  its  refusal  to  do  so  that  the  evidence  of  the 
plaintifi  showed  that  the  injury  which  resulted  in  the  death 
of  Harry  W.  Stager  was  caused  by  his  own  negligence  in 
attempting  to  get  upon  a  moving  car  by  way  of  the  front 
platform;  that  he  had  signaled  the  driver  to  stop,  and  the 
car's  speed  was  slackened  nearly  to  a  full  stop,  when,  without 
waiting,  he  jumped  on  the  front  platform  of  the  car,  lost  his 
hold,  fell  off,  and  was  run  over;  that  the  accident  occurred  at 
a  point  from  three  to  five  feet  below  the  street  crossing;  that, 
had  he  waited  a  second  or  two,  the  car  would  have  been 
completely  stopped,  and  he  could  have  entered  it  by  the 
rear  platform,  and,  if  he  had  fallen  off,  he  would  not  have 
been  run  over.  It  is  true  we  said  in  that  case,  ''We  are  not 
prepared  to  say,  as  matter  of  law,  that  the  attempt  of  a  pas- 

8  R  R  R— 59 
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senger  to  board  a  street  car  whilst  it  is  in  motion  is  to  be 
considered  an  act  of  negligence,  no  matter  what  may  be  its 
rate  of  speed,'*  but  we  affirmed  the  judgment  because  we  were 
^^of  opinion  that  the  learned  court  below  was  right,  upon  the 
grounds  stated  in  his  opinion,  in  entering  the  nonsuit.*'  As 
to  Walters  v.  Phila.  Traction  Co.,  i6i  Pa.  36,  28  Atl.  941, 
upon  which  the  appellant  chiefly  relies,  we  need  only  repeat 
what  we  said  of  it  in  Powelson  v.  United  Traction  Co., 
supra:  ''There  was  no  relaxation  of  the  rule,  in  the  case 
cited,  that  to  get  on  a  moving  car  is  negligence.  The  lan« 
guage  quoted  was  affirmed  in  a  per  curiam  opinion.  It  was 
not  intended  by  this  court  to  say  that  in  that  case,  under  the 
circumstances,  it  was  not  negligence  in  defendant  to  get  on  a 
moving  car.*'  In  Jagger  v.  People's  Pass.  Ry.  Co.,  180  Pa. 
436,  36  Atl.  867,  38  L.  R.  A.  786,  the  court  below,  m  an  opin- 
ion refusing  to  take  off  a  nonsuit,  described  the  accident  as 
follows:  ''The  case  as  presented,  then,  is  simply  this:  The 
plaintifi  motioned  to  the  conductor  to  stop,  the  conductor 
rang  the  bell  to  have  it  done,  the  motorman  slackened  the 
car.  Meantime  the  plaintifi  had  risen  from  his  seat,  and 
gone  out  on  the  rear  platform.  Without  waiting  for  the  car 
to  come  to  a  standstill,  the  plaintiff,  suiting  his  own  con- 
venience, got  ofi  while  It  was  in  motion.  The  car  gave  a 
jetk,  and  he  was  thrown  down  and  injured."  The  judgment 
was  affirmed  per  curiam.  In  that  case  the  plaintifi  jumped 
off  a  moving  car;  here  he  jumped  on.  For  the  same  reason 
that  no  recovery  was  permitted  there,  none  can  be  had  here. 
Judgment  affirmed. 

MESTREZAT,  J.  (dissenting).  The  question  involved  in 
this  case  is  correctly  stated  by  the  learned  counsel  for  the 
appellant,  to  wit:  "Whether  or  not  it  is  negligence  perse 
for  a  man,  after  having  signaled  the  motorman  to  stop,  to 
undertake  to  get  on  a  street  passenger  car  at  a  crossing  ot  the 
highway  when  the  car  is  moving  so  slowly  that  it  had  almost 
stopped."  The  learned  trial  judge  answered  the  question  in 
the  negative,  and  granted  a  nonsuit.  The  plaintifi  himself 
was  the  only  witness  in  his  behalf  as  to  the  circumstances 
attending  the  accident,  and  in  considering  this  appeal  his 
testimony  must  be  taken  to  be  true.  He  testifies,  inter  alia: 
"I  was  standing  at  the  northeast  corner  of  Fifth  and  Wharton 
streets,  waiting  for  a  Fifth  street  car.  One  came  up  Fifth 
street  briskly.  Just  as  it  had  reached  Wharton  street,  another 
car  reached  Fifth  street  on  Wharton.  Both  cars  came  to  a 
dead  stop  on  the  other  side  of  each  street.  I  stepped  out  on 
the  crossing,  the  car  coming  up  Fifth  street,  nodded  to  the 
motorman,  and  he  slowed  his  car  to  the  crossing  for  me  to 
get  on.  As  it  reached  the  crossing,  I  stepped  on  with  one 
foot,  and  took  hold  of  the  hand  rail  with  my  right  hand. 
The  conductor  was  standing  in  the  doorway,  with  his  back  to 
me,  with  his  hand  on  the  bell  cord.  At  the  same  moment 
that  I  stepped  on  the  car  he  signaled  the  motorman  to  go 
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ahead..    The  car  was  started   quickly,    and   I  was  thrown  to 
the  street  and  dragged  about  two  pavements.     Q,  Now,  when 
the  rear  platform  of  the  car  reached  the  flag  upon  which  you 
were  standing,  how  fast  was  the  car  moving?     A.  Scarcely 
moving.     Q.  What  do  you  mean   by  that?     A.  Well,  I  don't 
know  that  1  can  be  more  definite.     It  stopped  just  as  all  cars 
stop   at  crossings    for  men   passengers  to   get   upon  them. 
Everybody   knows  what  that   is.     Q.  You  say  the  car  was 
scarcely  moving?     I  wish  you  would  contrast  the  motion  of 
that  car  with  the  motion  of  a  person  walking  or  running. 
How  would  the  motion  of  a  car  compare  with  a  person  walk- 
ing along  at  the  usual  rate  of  speed?    A.  I  think  the  car  was 
moving  slower  than    a   person  would  walk  quickly.''     On 
cross-examination,  he  said  '^that  the  car  was  moving  slowly. 
It  had  almost  absolutely  stopped."     He  further  stated,  in  re- 
ply to  a  question  of  appellee's  counsel,  that  he  thought  the 
car  was  not  moving  faster  than  three  or  four  miles   per  hour. 
He  said  that  he  did  not  think  the  conductor  saw  him.     They 
exchanged  no  signals  prior    to    the  accident.     He  further 
testified  on  cross-examination:      '^A.  Yes,  now  one  foot  was 
on  the  car.     I  do  not  think  they  both  were.     My  hand  was  on 
the  hand  rail  that  is  placed  in   the  rear  of  the  cars  for  pas- 
sengers to  take  hold  of.     I  had   hold  of  that  hand  rail  when 
the    car    was    suddenly      started    and    I    was    thrown    off. 
Q.  Where  was  your  foot?    A.  One  foot,  I  am  sure,   was  on 
the  car.     I  don't  think  two  were."     This  was  the  testimony 
on  which  the  trial  judge  held  the  plaintiff  guilty  of  negli- 
gence.    It  will  be  observed  that  the  testimony   is  somewhat 
conflicting  as  to  the  rate  of  speed  at  which  the  car  was  trav- 
eling when  the   plaintiff  attempted  to   board   it.     The  jury 
would  have  been  justified  in  finding  that  the  car  was  moving 
slowly,  and  had  almost  absolutely  stopped.     It  was  not  for 
the  court  to  resolve  the  apparently  conflicting  statements  of 
the  witnesses  as  to  the  speed  of  the  car  at  the  time  the  plain- 
tiff attempted  to  enter  it.     That  was  for  the  jury.     If  any 
part  of  the  plaintiff's  testimony  justifled  its  submission  to  the 
jury  on  the  question   at  issue,  although  other  parts  of  the 
testimony  showed  apparent  contradictions,   the  case  should 
not  have  been  withdrawn  from  the  jury.     In  a  personal  injury 
case — Ely  v.  Pittsburg,  etc.,  Ry.  Co.,  158  Pa.  233,  27  Atl.  970 
— in  which  the  testimony  was  ''extremely  muddled  and  con- 
flicting."    Justice    Mitchell,   speaking  for  the  court,   said: 
''This  testimony  was  contradictory,    and  the  net  result  of  it 
by  no  means  clear.     On  part  of  it,  he  [plaintiff]  was  plainly 
entitled  to  go  to  the  jury;  on   the  other  part  of  it,  equally 
plainly  he  was  not.     Under  these  circumstances  the  case 
must  go  to  the  jury,  whose  province  it   is  to  reconcile  con- 
flicting statements,   whether  of  the  same  or  different  wit- 
nesses, or  to  draw  the  line  between  them,    and   say  which 
shall  prevail."    This  language  was  repeated  by  Justice  Dean 
and  approved  by  him  in  the  very  recent  case  of  Strader  v« 
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Monroe  Coanty,  202  Pa.  626,  51  Atl.  iioo,  to  which  he  added: 
*'The  court  was  bound  to  submit  it  to  them.  In  trials  of 
fact,  if  it  were  required  that  all  the  testimony  should  be  con- 
sistent either  with  itself  or  that  of  other  witnesses,  but  few 
cases  would  reach  a  jury." 

In  entering  the  nonsuit,  the  learned  trial  judge  said:  '^I 
think,  if  I  were  to  instruct  the  jury  in  this  case,  I  would  be 
obliged  to  instruct  them  that  it  was  nei^ligence  to  board  a 
moving  car,  and,  as  I  am  at  present  informed,  I  will  grant 
this  motion."  This  is  the  single  and  only  question  presented 
here  for  consideration,  and  was  so  regarded  and  argued  by 
the  learned  counsel  of  both  parties.  The  rule  or  principle 
thus  announced  by  the  court  below  must  be  affirmed  before 
the  plaintifi  can  be  deprived  of  his  right  to  have  the  case 
presented  to  a  jury.  The  majority  opinion  speaks  of  ''some 
rare  exceptions"  to  the  rule,  and  that  the  plaintiff  must 
''clearly  demonstrate  why  his  case  should  go  to  the  jury  as  a 
rare  exception,"  but  its  argument  is  devoted  to  sustaining  the 
rule,  and  concludes  with  the  statement  that  no  recovery  can 
be  permitted  in  this  case,  because  the  plaintifi  jumped  "on  a 
moving  car."  In  my  judgment,  it  is  not  negligence  per  se  to 
board  a  moving  street  car,  and  that,  therefore,  the  judgment 
of  the  court  below  is  clearly  erroneous,  and  should  be  re- 
versed. 

Street  railway  companies  are  incorporated  for  the  purpose 
of  carrying  passengers  in  towns  and  cities  and  along  suburban 
highwavs  in  thickly  populated  communities.  To  accommo- 
date their  patrons,  they  are  required  to  stop  frequently,  and 
should  stop  at  the  intersection  of  streets,  to  receive  and  dis- 
charge passengers.  They  are  common  carriers,  and  the  pub- 
lic has  a  right  to  demand  of  them  a  service  that  will  give  it 
frequent  opportunities  for  entering  and  leaving  their  cars 
with  safety.  Hence  they  are  expected  to  stop  at  the  intersec- 
tion of  streets,  if  not  oftener,  so  that  those  who  desire  may 
avail  themselves  of  the  service  of  the  cars.  The  passenger 
enters  and  leaves  the  car  quickly.  It  is  a  matter  of  common 
observation  that  great  numbers  of  people  board  the  car  and 
leave  it  while  it  is  in  motion.  This  is  permitted  by  the  con- 
ductor, and  by  his  action  he  very  frequently  invites  it.  This 
is  the  very  well  understood  way  in  which  street  cars  are 
operated  in  this  country,  and  therefore  a  large  percentage  of 
passengers  act  upon  the  assumption  that  they  are  expected 
by  the  company  to  enter  and  depart  from  a  car  when  it 
arrives  at  a  crossing,  whether  it  has  entirely  stopped  or  not. 
That  this  can  be  done  with  perfect  safety  if  the  car  is  mov- 
ing slowly,  is  the  hourly  experience  of  thousands  of  people. 
It  presupposes,  of  course,  that  the  person  attempting  it  has  the 
use  of  his  faculties  and  limbs,  and  that  there  is  no  obstruction 
on  or  near  the  platform  that  would  interfere  with  or  prevent 
access  to  or  departure  from  the  car.  Why,  then,  should  such 
action  on  the  part  of  the  passenger  be  declared  negligence 
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per  se?  What  is  done  with  such  frequency,  and  with  the 
tacit  acquiescence  of  the  company's  servants,  by  great  num- 
bers of  people,  who  evidently  regard  it  as  safe,  cannot  be 
characterized  as  negligence  in  itself.  On  the  contrary,  the 
proper  and  logical  inference  from  such  action  is  that  it  is  not 
attended  with  danger,  and  hence  that  it  does  not  disclose  a 
want  of  care.  A  reasonably  prudent  man  would  not  attempt 
to  get  on  or  off  a  rapidly  moving  street  car,  as  the  danger 
would  be  apparent,  and,  if  he  did  so,  his  act  would  convict 
him  of  negligence;  but,  should  he  enter  or  alight  from  a  car 
almost  at  rest,  the  circumstances  would  be  different,  and 
the  character  of  his  act  must  be  determined  in  the  light  of 
those  circumstances.  In  the  former  the  rapidity  of  the  car 
would  make  the  danger  apparent  to  the  dullest  intellect;  in 
the  latter,  the  speed  of  the  car  would  raise  no  doubt  in  the 
mind  of  a  prudent  man  thai  he  could  accomplish  the  act  with 
safety.  The  position  of  the  majority  of  the  court  is  not  sup- 
ported by  any  decision  in  this  state.  On  the  contrary,  the 
authorities  not  only  of  this  but  of  other  states  sustain  the 
view  herein  stated.  Stager  v.  Ridge  Ave.  Passenger  Railway 
Company,  119  Pa.  70,  12  Atl.  821,  is  very  similar  in  its  facts 
to  the  case  in  hand.  Mr.  Justice  Clark,  delivering  the  opin- 
ion of  the  court,  states  the  facts  as  follows:  ''It  is  admitted 
that  Stager  [plaintifi]  attempted  to  board  the  car  at  the  front 
platform  whilst  the  car  was  in  motion.  He  succeeded  in 
getting  on  the  lower  step  with  one  foot  only,  and  before  he 
-could  establish  himself  there  a  sudden  motion  of  the  car  for- 
ward threw  him  off,  and  he  fell  under  the  wheels.  It  is  not 
definitely  shown  at  what  rate  the  car  was  moving  at  the  time 
of  the  occurrence.  Stager  had  given  the  conductor  a  signal 
to  stop,  and  as  the  car  approached  the  crossing  it  'slowed  up,' 
but  before  it  had  fully  arrived  at  the  place  where  the  stop 
was  to  be  made,  and  whilst  it  was  still  in  motion,  he  attempted 
to  enter  by  the  front  platform,  with  the  result  stated.  The 
evidence  seems  to  show  that  the  car  was  moving  quite  slowly, 
but  it  did  not  stop."  The  learned  justice  then  says:  "We 
are  not  prepared  to  say,  as  matter  of  law,  that  the  attempt  of 
a  passenger  to  board  a  street  car  whilst  it  is  in  motion  is  to 
be  considered  an  act  of  negligence,  no  matter  what  may  be 
its  rate  of  speed.  A  car  may  be  moving  so  slowly  that  there 
would  be  no  apparent  danger  whatever  in  attempting  to  enter 
it — so  slowly  that  a  person  of  reasonable  prudence  in  the 
exercise  of  ordinary  care  would  not  hesitate  to  make  the 
effort.  It  would  be  a  hard  rule  that  would  hold  a  passenger 
guilty  of  culpable  contributory  negligence  in  such  a  case. 
In  all  cases  of  doubt  the  question  must  be  left  to  the  jury  to 
say,  under  all  the  circumstances,  whether  the  danger  of  board- 
ing the  train  when  in  motion  was  so  apparent  as  to  have 
made  it  the  duty  of  the  plaintiff  to  desist  from  the  attempt." 
Walters  v.  Philadelphia  Traction  Co.,  161  Pa.  36,  28  Atl.  941  ^ 
was  an  action  for  personal  injuries  sustained  while  the  plain- 
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tifi  was  attempting  to  board  a  cable  car  which  he  had  signaled 
to  stop.  The  trial  judge  charged  the  jury  as  follows:  "If 
you  arrive  at  the  conclusion  that  the  car  was  in  motion,  and 
was  not  in  that  condition  of  motion  which  would  induce  any 
reasonable  man  to  get  on,  then  the  plaintiff  cannot  recover. 
If,  however,  you  should  come  to  the  conclusion  that  it  had 
stopped,  or  was  in  the  act  of  stopping,  or  was  in  such  a  con- 
dition of  running  or  stopping  as  induced  the  plaintiff  to  think 
it  was  about  to  stop,  then  he  had  a  right  to  get  on ;  and,  if 
the  car  started  before  he  was  safely  seated  in  the  car,  and  an 
injury  resulted  therefrom,  then  your  verdict  should  be  for  the 
plaintiff."  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  this  court  affirmed  the  judgment,  observing  in  the 
opinion  that  ''the  plaintiff's  right  to  recover  depended  on 
questions  of  fact  which  were  clearly  for  the  consideration  of 
the  jury."  In  Linch  v.  Pittsburg  Traction  Co.,  153  Pa.  102, 
35  Atl.  621,  the  plaintiff  attempted  to  alight  from  a  moving 
cable  car.  The  court  below  was  requested  to  direct  a  verdict 
for  the  defendant,  because  no  negligence  was  shown  on  the 
part  of  defendant,  and  plaintiff  was  guilty  of  contributory 
negligence.  But  the  court  refused  the  request  for  instruc- 
tions, and  charged  as  follows :  ''The  car  did  not  come  to  a 
full  stop  at  all,  and  at  the  time  of  the  sudden  start  he  [plain- 
tiff] was  actually  getting  off.  The  question,  then,  for  you  to 
determine  is  whether  it  was  negligence  for  him  to  attempt  to 
get  off  in  this  way.  If  you  should  conclude  that  it  was  negIi-> 
gence  in  him  to  do  it,  you  will* probably  hesitate  very  little 
in  concluding  that  that  negligence  contributed  to  the  injury. 
If  he  had  been  in  some  other  position  than  alighting  from  the 
car,  the  probabilities  are  that  he  would  not  have  got  hurt. 
But  was  it  negligence  for  him  in  that  position  to  get  off  the 
car?  Ordinarily,  it  would  be  considered  negligence  for  a  man 
to  get  off  a  moving  car.  We  cannot  say,  as  matter  of  law, 
that  it  is  an  act  which  a  careful  man  would  not,  under  any  cir- 
cumstances, do,  and  therefore  we  must  leave  it  for  you  to 
determine  whether  this  plaintiff  was  in  the  exercise  of  due 
care  when  he  attempted  to  get  off  this  car  while  it  was  in 
motion."  This  court  held  that  the  case  was  for  the  jury,  and 
affirmed  the  judgment.  These  cases  have  been  recognized 
and  followed  as  the  law  of  this  state  in  the  very  recent  case 
of  Austrain  v.  United  Traction  Co.,  19  Pa.  Super.  Ct.  329. 
There  the  plaintiff  attempted  to  enter  an  electric  open  or 
summer  car,  and  was  injured.  It  was  held  that;  ^'If  a  street 
railway  car  has  stopped,  or  is  in  the  act  of  stopping,  or  is  in 
such  a  condition  of  running  or  stopping  as  induces  an  in- 
tended passenger  to  think  it  is  about  to  stop,  the  passenger 
has  a  right  to  get  on,  and,  if  the  car  started  before  he  is  safely 
seated  in  the  car,  and  an  injury  results  therefrom,  the  com- 
pany is  liable."  In  Powelson  -v.  United  Traction  Co..  204 
Pa.  474,  54  Atl.  282,  we  reversed  the  judgment  of  nonsuit,  and 
Justice  Dean,  delivering  the  opinion,  stated  the  facts  thus: 
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''On  25th  of  January,  1900,  he  [plaintiff]  boarded  a  summer 
car  in  Allegheny  City.  When  he  saw  the  car  coming  about 
100  feet  distant,  he  waved  his  hand  to  the  motorman  to  stop, 
who  at  once  put  on  the  brakes,  so  that  when  it  reached  plain 
tiff  it  had  almost  stopped,  and  he  stepped  on  the  running 
board,  and  was  about  to  go  into  the  body  of  the  car,  when 
the  conductor  rang  the  bell  for  the  car  to  start.  It  was  in- 
stantly started  with  a  jerk,  which  threw  the  plaintiff  off,  ran 
over  his  leg,  so  crushing  it  that  amputation  followed.*'  The 
court  below  on  these  facts  was  of  opinion  that  there  was  no 
sufficient  evidence  of  negligence  on  the  part  of  the  defend- 
ant, and  that  there  was  clearly  contributory  negligence  on  the 
part  of  the  plaintiff.  He  therefore  instructed  the  jury  to  find 
for  the  defendant.  This  court  reversed  the  court  below,  the 
opinion  concluding  as  follows:  "There  was  conflicting  evi- 
dence as  to  his  negligence  and  that  of  the  company.  He 
says:  'It  was  not  my  carelessness  in  getting  on  the  car  when 
moving  that  threw  me  off,  but  yours  in  suddenly  starting  up 
before  I  had  reasonable  time  to  be  seated.'  We  think  the 
court  erred  in  not  leaving  the  truth  of  the  matter  to  be  deter- 
mined by  the  jury.*' 

While  our  decisions  have  settled  the  question  under  con- 
sideration here  adversely  to  the  contention  of  the  appellee, 
the  decisions  of  the  other  states  are  in  harmony  with  our  own 
authorities.  In  the  recent  case  of  Cicero  &  Proviso  Street 
Ry.  Co.  V.  Meixner  (111.)  43  N.  E.  823,  31  L.  R.  A.  331,  an 
action  to  recover  damages  received  while  attempting  to  board 
an  electric  car,  the  Supreme  Court  of  Illinois  says:  ''The 
doctrine  is  established  in  nearly  all  of  the  states  where  the 
question  has  arisen  that  it  is  not  negligehce  per  se  for  a  pas- 
senger to  board  or  alight  from  a  street  car  operated  by  horse 
power,  and  the  question  of  contributory  negligence  is  one  of 
fact  for  the  jury.  *  *  *  It  would  be  impossible  for  a  court 
to  lay  down  the  rule  as  to  what  particular  rate  of  speed 
would  be  sufficient  notice  to  a  passenger  that,  if  he 
attempted  to  get  on  or  off,  he  would  be  held  guilty  of  contrib- 
utory negligence.  It  would  also  be  a  great  hardship  and 
unjust  to  lay  down  a  general  rule  that  a  passenger  attempting 
to  board  a  street  car  while  in  motion  at  all  should  be  held 
guilty  of  contributory  negligence."  The  court  also  con- 
sidered the  question  whether  the  rule  as  to  persons  boarding 
or  alighting  from  horse  cars  should  apply  to  electric  cars,  and 
concludes  as  follows :  "While  in  electric  cars  the  possibili- 
ties of  speed  are  greater  than  in  the  case  of  horse  cars,  yet 
the  general  operation  and  management  of  such  cars  so  nearly 
approach  those  of  horse  cars  that  it  must  be  held  that  the 
same  rule  of  law  which  in  the  cases  cited  and  a  long  line  of 
other  cases  holds  that  it  is  not  negligence  per  se  to  board  or 
depart  from  such  cars  while  in  motion  is  also  applicable  to 
electric  cars. "  In  Corlin  v.  West  End  Street  Ry.  Co.,  154 
Mass.  197,   27  N.  E.  1000,  and  in  Central  Pass.  Ry.  Co.  v. 
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Rose  (Ky.)  22  S.  W.  745.  it  was  also  held  that  the  same  nile 
should  be  applied  to  electric  as  to  horse  cars  in  determining 
the  question  of  negligence  in  entering  or  leaving  a  street  car, 
and  that  in  both  cases  the  question  is  for  the  jury.     The  same 
rule  prevails  in  many  other  states,  and  it  is  there  held  that 
plaintifi's  negligence  is  a  question  for  the  jury,  and  cannot  be 
determined  by  the  court  as  matter  of  law.     North  Birming- 
ham  Railway  Co.  v.  Liddicoat,  99  Ala.    545,   13   South.  18; 
Railway  Co.  v.  Atkins,  46  Ark.  423;  Railway  Co.  v.  Williams, 
140  111.  275,  29  N.  E.  672;  Railway  Co.  v.  Spahr,  7  Ind.  App. 
23.  33  N.  E.  446;  Railroad  Co.  v.  McCandliss,  33  Kan.  366,  6 
Pac.  587;  Oberv.  Railroad  Co.  (La.)  11  South.  818,  32  Am. 
St.  Rep.  366;  B.  &  O.  R.  R.  Co.  v.  Kane  (Md.)  13  Atl.   387. 
9  Am.  St.  Rep.  387 ;  N.    Y.  P.  &  N.    R.  R.  Co.  v.    Coulboum 
(Md.)  16  Atl.  208,  I  L.  R.  A.  541,  9  Am.  St.  Rep.  430;  Wyatt 
V.  Railway  Co.,  55  Mo.  485;  Schepers  v.    Railroad   Co.,  126 
Mo.  665,  29  S.  W.  712;  Sexton   v.  Railway  Co.  (Sup.)  57  N. 
Y.  Supp.  577;  Sahlgaard  v.  St.  Paul  City   Ry.  Co.,  48  Minn. 
232,  51  N.  W.  Ill;  Omaha  Street  Ry.  Co.  v.  Martin,  48  Neb. 
65,  66  N.  VV.  1007;  Munroe  v.  Third  Avenue  R.   R.   Co.,  18 
Jones  &  S.  114;  Finkeldey  v.  Omnibus  Cable  Co.,  114  Cal. 
28,  45  Pac.  996.     Where  one  attempts  to  board  a  moving  car 
and  is  injured  by  his  own  carelessness,  he  cannot  recover,  and 
it  is  immaterial  at  what  rate  of  speed  the  car  is  running. 
But  it  is  equally  clear,  it  seems  to  me,  that  when  a  person  is 
boarding  or  departing  from  a  car,  using  due  care,    and  the 
negligent  act  of  the  motorman    by  quickly  and  suddenly 
accelerating  the  speed   of  the  car,  or  by  any  other  careless 
act,  causes  injury  to  the  person,  the  street  railway  company 
is  responsible.     The  reason   is  that  the  act  of  the  injured 
party  in  entering  or  leaving  the  car  in  no  way  contributes  to 
his  injuries,  which  are  the  result  solely  of  the  carrier's  negli- 
gence. 

I  would  reverse  the  judgment  of  the  court  below,  and  sub- 
mit the  case  to  a  jury  to  determine  the  negligence  of  the 
plaintiff  and  of  the  defendant  company. 


Pittsburg,  S.  &  W.  R.  Co.  et  al.  v.  Fiske. 

(Circuit  Court  0/  Appeals,  Third  Circuity  July 3, 1903.) 

[123  Fed.  Rep.  760.  J 

Injunction— Qpounds— Protection  of  Right  of  Possession  of  Reel  Prop- 
erty. 
The  right  of  a  plaintiff  who  was  in  posaeaaion  of  a  awitch  track, 
and  the  land  on  which  it  was  laid^  under  a  prima  facie  title,  to  In- 
voke the  aid  of  a  court  by  injunction  to  protect  his  possession,  can- 
not be  defeated  by  the  action  of  defendant  in  moving  an  engine  and 
cars  onto  the  track  without  license  or  lawful  authority;  and  plaintiff 
was  jualified  in  removing  the  obstruction  and  restoring  the  property 
to  its  rightful  status,  using  such  force  as  was  necessary. 

Same — Title  to  Support  Suit. 
One  in  possession  of  land  under  a  claim  of  title  which  is  not  merely 
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colorable  may  maintain  a  suit  for  an  injunction  to  protect  his  pos- 
aesiiion,  in  a  proper  case,  until  a  superior  title  shall  have  been  estab- 
lished in  an  appropriate  action. 

Same— Repeated  or  Continuing  Trespasses. 

An  owner  of  land  is  entitled  to  an  injunction  to  restrain  trespasses 
thereon  where  it  is  shown  that  a  trespass  has  been  committed  by 
defendant,  and  will  be  continued  or  repeated  unless  restrained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

George  L.  Roberts,  for  appellants. 
Harry  Alvan  Hall,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree 
awarding  an  injunction  restraining  the  plaintifis  in  error 
^'from  interfering  with,  or  in  any  manner  obstructing  the  use 
of,  the  switch  in  controversy."  This  switch,  and  the  land 
upon  which  it  was  laid,  were  in  possession  of  the  plaintifi  be- 
low, under  at  least  a  prima  facie  title,  when  the  defendants, 
without  license  or  authority  of  law,  placed  an  engine  and  cars 
upon  it,  and  so  prevented  the  plaintiff  from  using  it  as  he 
desired  to  do.  This  was  a  trespass,  and  the  act  of  the  injured 
party  in  repelling  it,  by  removing,  with  such  force  as  was  req- 
uisite, the  intruding  rolling  stock  from  the  switch,  was  legally 
justified.  Therefore  no  weight  can  be  accorded  to  the  first 
proposition  submitted  by  the  plaintiffs  in  error,  as  follows: 
^The  writ  of  injunction  in  this  case  should  not  have  been 
issued,  for  the  reason  that  it  was  used  to  enable  the  plaintifi 
to  maintain  a  position  acquired  by  him  through  force,  and 
not  the  position  that  existed  several  days  previous  to  the 
granting  of  the  injunction." 

The  status  which  it  was  the  duty  of  the  court  to  maintain 
was  that  which  actually  and  rightfully  existed  when  the  in- 
junction was  applied  for,  and  not  that  which  the  defendants 
had  endeavored  to  wrongfully  create. 

The  second  and  third  of  the  propositions  of  the  plaintiff  in 
error  assume  that  the  court  below  should  not  have  granted  an 
injunction  without  first  and  finally  deciding  the  controversy 
respecting  the  title  to  the  switch.  This  assumption  is 
inadmissible.  The  plaintiff  below  was,  as  we  have  said,  in 
possession,  under  a  claim  of  right  which  was  by  no  means 
merely  colorable ;  and  he  was  entitled  to  protection  against 
interference  with  that  possession  until  a  superior  title  should 
be  established,  if  it  could  be,  in  an  appropriate  action.  The 
defendants  were  not  entitled  to  determine  that  matter  for 
themselves,  as  they  had  attempted  to  do,  and  the  court  was 
clearly  right  in  prohibiting  any  renewal  of  that  attempt. 

The  fourth  proposition  of  the  plaintiffs  in  error  is  that  the 
plaintiff  below  had  a  complete  and  adequate  remedy  at  law. 
But  in  our  opinion  he  had  not.  The  proofs  made  in  quite 
evident  that  the  trespass  which  had  been  committed  would, 
if  not  restrained,  be  repeated  and  continued;  and   it  is  well 
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settled  that  under  such  circumstances  an  injunction  may  and 
should  be  awarded,  to  secure  a  plaintiff  against  probable 
irreparable  injury,  and  for  the  avoidance  of  a  multiplicity  of 
suits. 

The  assignment  of  errors  need  not  be  referred  to  with  par- 
ticularity. Tor  the  case  of  the  plaintiffs  in  error  has  been  sub- 
mitted upon  the  several  propositions  to  which  we  have 
adverted,  as  embracing  ''all  the  reasons  contained  in  said 
assignments." 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 


State  ex  rel.  Moore  v.  Board  of  Com'rs  of  Clinton 

County  et  al. 

{Supteme  Court  of  Indiana^  Oct,  /jf  f90j.) 

[68  N.  E.  Rep.  295.] 
Mandamus—  Parties. 

On  appeal  in  mandamus  ag^ainat  a  board  of  county  commisaionera  it 
is  not  necessary  to  serve  with  process  and  make  parties  to  the  appeal 
new  incumbents  of  the  office  of  commissioner;  Burns'  Rev.  St. 
1901  jl  1182,  anthorizingf  mandamus  against  any  inferior  tribunal, 
'*board."  etc. 

Sanfie—Rai  I  roads— Enforcement  of  Public  Aid — Scope  of  Erroneous 
Decision. 
A  taxpayer  petitioned  the  board  of  county  commissioners  to  can* 
eel  aid  previously  voted  to  a  railroad.  Another  taxpayer  filed  a 
cross-petition  asking  that  the  levy  be  enforced.  On  appeal  the  cir* 
cttit  court  entered  judgment  refusing  petitioner's  relief,  adjudging  the 
railroad  entitled  to  the  appropriation,  directing  the  board  to  order 
the  treasurer  to  enforce  the  levy,  and  directing  the  treaanrer 
and  auditor  to  collect  the  tax.  On  appeal  to  the  Supreme 
Court,  that  body,  while  affirming  the  judgment  generally,  and  in 
its  opinion  recognizing  the  order  fixing  the  taxpayers'  liability  for 
the  tax,  held  that  the  directions  to  the  board  and  county  officers 
were  void,  because  they  were  not  parties  to  the  cross-petition.  Snb- 
sequently,  in  suits  between  other  parties,  this  decision  was  reversed: 
held  that,  though  the  erroneous  decision  still  remained  the  law  of 
the  case,  it  would  be  regarded  as  affecting  only  the  orders  for  *the 
collection  of  the  tax,  and  therefore,  the  right  to  the  aid  having  been 
generally  affirmed,  mandamus  miglit  be  resorted  to  to  compel  the 
board  to  collect  the  tax.  * 

Variance. 

It  is  not  a  variance  that  in  pleading  a  judgment  portions  are 
omitted  which  have  been  vacated  on  appeal. 

Mandamus— Railroads— Enforcement  of    Public  Aid— Right   of  Tax- 
payer to  Maintain  Action. 
One  who   is  a  taxpayer  at    the  time    of  commencing  mandamus  to 
enforce  the  collection  of  a  railroad  aid   tax  has  sufficient  interest  to 
maintain  the  action. 

Same— Same — Same — Same — Parties  on  Appeal. 

Where  a  railroad's  right  to  receive  a  tax  in  aid  thereof  previously 
voted  and  levied  has  been  judicially  determined  on  petition  to  the 
board  of  county  commissioners  and  appeal  therefrom,  a  taxpayer  seek- 
ing to  enforce  the  collection  of  the  tax  is  not  required  to  again 
petition  the  board,  and  appeal  from  its  decision  if  adverse,  but  may 
institute  mandamus. 
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Nature  of  Aid. 

A  petition  to  a  board  of  county  commiaaionera  for  an  election  to 
vote  railroad  aid  specified  a  '^donation  or  a  talcing  of  stock."  The 
board  ordered  an  election  on  the  subject  of  **  appropriating"  a  certain 
sum.  The  notice  of  election  stated  the  vote  was  to  be  taken  on  aid- 
ing the  railroad  by  '* donating"  money.  The  order  of  the  board  for 
the  collection  of  the  tax  recited  that  a  majority  had  voted  in  favor  of 
'^an  appropriation":  held,  that  the  fact  that  the  people  voted  on  the 
question  of  a  donation  settled  the  form  of  the  aid  to  be  extended,  and 
the  aid  was  properly  pleaded  as  a  donation. 

Remedies. 

After  a  judicial  decision  favorably  determining  a  railroad's  right 
to  receive  aid  previously  voted,  the  board  of  county  commissioners 
made  an  order  directing  the  collection  of  the  suspended  tax.  About 
a  year  later  it  made  another  order  setting  aside  the  first,  which 
operated  in  fact  to  prevent  the  auditor  from  proceeding  with  the  col- 
lection: h^Idf  that  mandamus  would  lie  to  compel  the  entry  of  a  new 
order  directing  the  collection  of  the  tax,  and  relator  was  not  reduced 
to  the  alternative  of  either  appealing  from  the  second  order  or  else 
ignoring  it,  and  relying  on  the  first  as  still  in  force. 

Orders— Burden  of  Proof. 

The  burden  of  showing  any  other  orders  still  more  recent  was  on 
the  board,  as  a  matter  peculiarly  within  its  own  knowledge. 

Conclueiveness  of  Judgment. 

The  decision  of  a  board  of  county  commissioners  on  petitions  of 
taxpayers  was  adverse  to  a  railroad's  right  to  receive  aid  previously 
voted.  On  appeal  this  was  reversed,  and  the  railroad's  right  favora- 
bly determined,  no  issue  having  been  raised  that  former  adjudica- 
tions by  the  board  had  exhausted  its  jurisdiction :  held,  that  the 
judgment  of  reversal  was  conclusive  of  such  issue,  and  could  not  be 
collaterally  attacked  as  coram  non  judice. 

Scope  of  Issues. 

In  an  opinion  afifirming  a  judgment  favorable  to  a  railroad's  right 
to  receive  public  aid  previously  voted,  and  for  which  a  tax  had  been 
levied,  the  Supreme  Court  remarked  that  it  was  not  necessary  to 
sustain  the  judgment  that  it  should  appear  that  the  company  had  ex- 
pended a  sum  equal  to  the  donation  in  construction  within  the  town- 
ship :  held,  that  this  was  merely  a  determination  that  the  burden  on 
that  issue  was  on  the  taxpayers  who  had  originally  petitioned  for 
a  cancellation  of  the  tax.  rather  than  on  cross-petitioners,  who  had 
asked  its  enforcement;  and  did  not  amount  to  a  determination  that 
the  judgment  in  favor  of  the  latter  was  invalid. 

Same. 

Taxpayers  petitioned  a  board  of  county  commissioners  to  cancel  a 
railroad  aid  tax.  Others  filed  cross-petitions  asking  its  enforcement. 
On  appeal  from  the  board's  decision  judgment  was  rendered 
against  the  original  petitioners  and  in  favor  of  the  cross-petitioners : 
hild,  that  criticisms  of  the  latter  judgment  as  not  supported  by  the 
cross- petition  were  futile,  the  judgment  against  the  original  peti- 
tioners having  settled  the  company's  right. 

Same. 

After  a  railroad's  right  to  receive  public  aid  previously  voted,  and 
for  which  a  tax  had  been  levied,  has  been  judicially  determined,  no 
issues  are  open  on  mandamus  to  compel  collection  of  the  tax,  except 
as  to  the  former  of  the  proceedings  which  shall  be  directed. 

Appeal  from  Circuit  Court,  Montgomery  County;  Jere 
West,  Judge. 

^  Mandamus  by  the  state  of  Indiana,  on  the  relation  of  Wil-* 
liam  R.  Moore,  against  the  board  of  commissioners  of  Clinton 
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county  and  others.     Judgment  for  defendants,   and  relator 
appeals.     Reversed. 

Wm.  R.  Moore,  A.  W.  Hatch,  F.  Winter,  and  Clarence 
Winter,  for  appellant. 

Martin  A.  Morrison,  Crane  &  Anderson,  and  Gavin  & 
Davis,  for  appellees. 

GILLETT,  J.  Action  by  way  of  mandate  to  compel  the 
board  of  combiissioners  of  Clinton  county  to  order  the  plac- 
ing upon  the  duplicate  of  a  tax  that  had  theretofore  been 
levied  in  aid  of  a  railroad  company,  but  which  had  been  sus- 
pended until  the  completion  of  the  railroad.  March  5,  1878, 
a  petition  was  filed  before  the  board  of  commissioners  of  said 
county  for  the  submission  to  the  voters  of  Center  township 
therein  of  a  proposition  to  aid  the  Frankfort  &  State  Line 
Railroad, Company.  Such  proceedings  were  afterwards  had 
that  pursuant  to  an  election  a  tax  was  levied  by  said  board. 
April  29,  1886,  one  David  P.  Barner,  a  freeholder,  and  more 
than  25  other  freeholders  of  said  township,  filed  with  said 
board  a  petition  asking  that  the  aid  so  voted  be  canceled,  for 
the  reason ''that  said  railroad  company  had  not  within  five 
years  expended  in  the  construction  of  said  road  in  said  town- 
ship an  amount  equal  to  the  aid  so  voted."  Due  notice  of 
said  petition  was  given,  and  on  June  16,  1886,  one  Samuel  O. 
Bayless,  a  resident  taxpayer  of  said  township,  appeared,  and 
filed  a  cross-petition  in  said  proceeding,  alleging,  in  substance, 
the  voting  of  said  aid;  that  said  railroad  company,  within  the 
time  required,  had  done  an  amount  of  work  in  the  construc- 
tion of  said  railroad  in  said  township  equal  to  the  amount  of 
the  aid  so  voted,  and  had  fully  completed  its  entire  line  in 
said  township  and  county.  His  petition  concluded  with  a 
prayer  that  said  board  order  said  tax  collected  as  if  the 
collection  thereof  had  never  been  suspended.  Both 
said  Bayless  and  said  railroad  company  filed  an  answer 
to  the  petition  of  Barner  and  his  associates,  and  they 
joined  issue  with  said  Bayless  upon  his  cross-peti- 
tion. A  trial  before  the  board  resuked  in  a  judgmentcan- 
celing  said  tax  and  aid,  and  from  said  judgment  Bayless  and 
the  railroad  company  appealed.  Pending  the  appeal 
the  Western  Construction  Company  was  made  a  party 
on  its  own  application,  and  filed  an  intervening  peti- 
tion. The  case  was  ultimately  sent  on  change  of  venue 
to  the  White  circuit  court,  and  said  court,  after  a  trial,  ren- 
dered judgment  that  the  petitioners  Barner  et  al.,  were  not 
entitled  to  any  relief;  that  said  railroad  company,  by  expend- 
ing a  sum  of  money  in  excess  of  $20,000,  had  "according  to 
law,  earned  said  sum  of  twenty  thousand  dollars  local  aid 
voted  by  the  taxpayers  of  said  Center  township  in  favour  of 
said  railroad  company'';  that  said  construction  com- 
pany had  acquired  the  right  to  said  appropriation 
by   assignment;  and  .directing    that    the    board    of    com- 
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missioners  of  said  county  of  Clinton  enter  upon  its  records 
an  order  requiring  that  said  tax  be  immediately  col- 
lected by  the  treasurer  of  said  county,  as  though  the  same  had 
never  been  suspended.  Further  orders  were  made  in  said 
judgment  upon  the  auditor  and  treasurer  of  said  county  as  to 
the  steps  they  were  respectively  required  to  take  to  collect 
and  pay  over  said  aid.  From  said  judgment  said  petitioners 
prosecuted  an  appeal  to  this  court,  where  said  judgment  was 
affirmed.  Barner  v.  Bayless,  134  Ind.  600,  33  N.  E.  907,  34 
N.  £.  S02.  In  the  course  of  the  opinion  in  that  case  it  was 
said:  ''Many  of  the  questions  discussed  by  counsel  in  their 
briefs,  when  applied  to  this  case,  are  of  no  importance  what- 
ever. The  board  of  commissioners  of  Clinton  county  was 
not  a  party  to  the  cross-complaint  of  Bayless,  nor  was  the 
county  auditor  or  county  treasurer  such  party.  They  were 
not  parties  to  this  suit  in  any  sense.  It  is  plain,  therefore, 
that  any  order  the  court  may  have  made  in  this  case  in  rela- 
tion to  the  collection  of  the  tax  in  controversy  was  a  mere 
nullity,  for  the  reason  that  no  party  was  before  the  court 
upon  whom  such  an  order  could  operate.  Such  order  could 
not  affect  the  appellants,  because  they  had  no  power  to  exe- 
cute it;  nor  were  any  orders  made  by  the  court  affecting  them 
beyond  fixing  their  liability  for  the  tax  which  they  were  seek- 
ing to  avoid.  Nor  does  the  order  of  the  court  directing  that 
the  tax,  when  collected,  be  paid  over  to  the  appellee,  the 
Western  Construction  Company,  in  any  manner  affect  the 
appellants.  If  they  are  compelled^  to  pay  the  tax  in  con- 
troversy, it  is  immaterial  to  them  whether  it  is  paid  over  to 
the  railroad  company  or  to  the  construction  company  which 
performed  the  labor  of  constructing  the  railroad.  Stripped 
of  these  immaterial  matters,  we  reach  the  controlling  ques- 
tion in  the  case,  and  that  is  the  question  as  to  whether  the 
railroad  company  had  expended,  in  Center  township,  in  the 
actual  construction  of  its  road,  a  sum  equal  to  the  donation 
voted  by  the  township.  This  was  the  question  for  trial  be- 
fore the  circuit  court.  As  a  question  of  fact,  it  was  hotly 
contested,  and  the  evidence  relating  to  it  was  conflictincr. 
The  court  hearing  the  evidence  reached  the  conclusion  that 
the  company  had  expended,  in  the  actual  construction  of  its 
road  in  Center  township,  a  sum  largely  in  excess  of  the 
amount  of  the  donation  in  controversy.  With  this  conclu- 
sion we  have  neither  the  power  nor  the  inclination  to  inter- 
fere." 

After  said  case  was  disposed  of  on  appeal  to  this  court,  said 
Bayless  and  the  Western  Construction  Company  instituted 
contempt  proceedings  against  the  members  of  said  board  and 
the  auditor  and  the  treasurer  of  said  county  in  the  White 
circuit  court,  charging  that  said  officers  had  failed  to  carry 
out  the  provisions  of  said  judgment  after  a  certified  copy  of 
the  same  had  been  served  upon  them.  Upon  a  hearing  said 
officers  were  committed  by  said  court,  and   they  appealed  to 
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this  court,   and   here  secured  a  reversal  of  said  judgment. 
McKinney  v.  Frankford  &  State  Line  Co.,  140  Ind.  95,  38  N. 
E.  170.- 39  N.  E.  500;  Davis  V.  Bayless,  140  Ind.    700,  38  N. 
E.  400.     The  ground  of  reversal,    as  expressed  in  the  Mc- 
Kinney Case,  seems  to  have  been  that  the  officers  were  not 
subject  to  proceedings  for  contempt  in  failing  to  obey  the 
directions  of  a  judgment  to  which  they  were  not  parties;  but 
it  was  stated  by  this  court  in  ruling  on  the  petition  for  a  re- 
hearing in  said  cause,  that,  ''if  the  appellant  refused  to  dis- 
charge a  duty  enjoined   upon  him   by  law,  a  proper  remedy 
was  provided  to  compel  him,  upon  his  failure,  to  show  suffi- 
cient cause  for  his  refusal. ' '     Subsequent  to  the  disposition 
of  said  causes,  the  relator  herein  commenced  a  proceeding  by 
way  of  mandate  against  the  auditor  and   treasurer  of  said 
county  to  compel  them  to   proceed  to  collect  the  tax.     A 
demurrer  was  addressed  by  the  defendants  in  said  action  to 
the  application  and  alternative  writ.     The  demurrer  was  sus- 
tained, and  final  judgment  rendered  against  said  relator.    The 
latter  appealed  to  this  court,  but  the  judgement  was  affirmed. 
State  ex  rel.  Moore  v.  Burgett,  151  Ind.  94,  «)i  N.  E.  139.     In 
the  latter  case  a  somewhat  different  view  seems  to  have  been 
taken  from  that  expressed  in  Earner  v.  Bayless,  supra,  as  to 
the  effect  of  the  judgment  against  the    board    of    commis- 
sioners ;  but  the  rulings  or  statements  of  this  court  in  the 
Earner  Case  were  not  pleaded  in  the   Eurgett  Case,  and  this 
court  held  that  it  could   not  take  judicial  notice  of  said 
decision.     As  neither  the  taxpayers  nor  the  appellee  herein 
were  parties  to  the  Eurgett  Case,  the  rulings  of  this  court  in 
the  opinion  therein  rendered  have  not  become  the  law  of  the 
case,  but,  as  they  accord  with  our  present  view,  we  quote  the 
following    from     the    opinion    therein    rendered:    ''Under 
the  provisions  of  section  7865,  Eurns'  Rev.  St.   1894  (section 
5778,  Homer's  Rev.  St.  1897),  the  White  circuit  court  was  au- 
thorized to  make  a  final  determination  of  the  proceedings 
appealed  from,  and  cause  the  same  to  be  executed;  or  it  had 
the  power  to  send  the  same  down   to  the  board  with  orders 
how  to  proceed,  and  require  such  board  to  comply  with  the 
final  determination  made  by  the  court  in  the  premises.     The 
White  circuit  court  found  that  the  railroad  company  had, 
within  the  proper  time,  expended  in  the  construction  of  its 
road  in  said  township  more  than  the  amount  of  the  aid  voted, 
and  had  fully  complied  with  all  the  requirements  of  the  stat- 
ute; and  said  court  was  fully  authorized  to  render  final  judg- 
ment ordering  'that  said  tax  be  collected  at  once,  the  same  as 
though  the  same  had   never    been  suspended.'     It   is  not 
alleged,  however,  in  the  application  or  alternative  writs,  that 
the  White  circuit  court  rendered  such  judgment;  but,  on   the 
contrary,  it  is  alleged  that  said  court  rendered  judgment  that 
'the  board  of  commissioners  of  said  county  of  Clinton,  in  the 
state  of  Indiana,  shall  enter  upon  its  record  an  order  requir- 
ing that  said  tax  be  immediately  collected  by  the  treasurer  of 
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said  county  as  though  the  same  had  never  been  suspended.  * 
It,  in  efiect,  as  it  was  fully  empowered  to  do,  sent  the  same 
down  to  the  board  of  commissioners  of  said  county,  with 
orders  that  such  board  enter  such  final  order  and  judgment. 
This  order  was  binding  on  the  board  of  commissioners  of 
Clinton  county  as  a  judicial  body,  and  they  were  required  to 
make  and  enter  such  order  and  judgment  as  directed,  the 
same  as  a  circuit  court  is  required  to  perform  and  execute  the 
orders  and  mandates  of  this  court  made  in  a  case  appealed 
from  such  court.  It  is  not  necessary,  in  order  to  bind  an 
inferior  court  in  a  case  appealed  from  it,  that  the  member  or 
members  thereof  should  be  made  parties  to  the  case  on 
appeal.  Until  said  order  of  the  White  circuit  court  is  entered 
by  the  board  of  commissioners  of  Clinton  county  on  its  rec- 
ords, appellant  cannot  claim  or  assert  any  rights  thereunder 
against  appellees.  It  is  not  averred  that  the  board  of  com- 
missioners of  Clinton  county  ever  entered  said  order  on  its 
records.  Such  allegation  was  necessary  to  render  the  appli- 
cation and  alternative  writ  sufficient  to  withstand  the 
demurrer.** 

As  to  the  pleadings  in  this  case,  they  consisted  of  four 
paragraphs  of  petition,  with  accompanying  alternative  writs, 
the  general  denial,  the  15  years  statute  of  limitations,  and  a 
reply  thereto.  Upon  the  conclusion  of  appellant's  evidence, 
the  court  directed  a  verdict  against  it,  and  upon  the  return  of 
said  verdict  rendered  final  judgment  thereon.  We  have  set 
out  the  greater  part  of  the  evidence  above,  and  in  connection 
with  such  further  statements  as  to  the  evidence  as  hereinafter 
appear  a  sufficient  understanding  of  the  facts  can  be  had. 
The  question  as  to  the  propriety  of  the  court's  instruction  is 
duly  presented,  and  it  is  also  assigned  as  error  that  the  court 
overruled  the  demurrer  to  appellee's  plea  of  the  statute  of 
limitations. 

A  preliminary  question  has  been  presented  by  a  motion  to 
dismiss  the  appeal,  assigning  as  a  reason  that  appellant  has 
failed  to  make  parties  to  this  appeal,  and  to  serve  with  proc- 
ess, the  individual  members  of  the  board  of  commissioners 
who  were  inducted  into  office  subsequent  to  the  rendition  of 
the  judgment  in  the  court  below.  An  affidavit  was  filed  in 
support  of  said  motion.  It  is  contended  on  behalf  of  appel- 
lant that  the  board,  in  its  collective  capacity,  was  the  sole 
defendant  below  and  appellee  here,  and  that  the  members 
thereof  were  only  mentioned  as  showing  the  officers  against 
whom  the  writ  was  to  run.  We  incline  to  this  view,  but,  if 
this  be  wrong,  it  does  not  follow  that  the  appeal  should  be 
dismissed.  If  the  individual  members  of  the  board  had  been 
the  sole  defendants  in  the  case,  there  would  have  been  a  fair 
basis  for  the  argument  that  upon  an  appeal  from  a  judgment 
in  their  favor,  which  would,  in  effect,  be  a  judgment  in  favor 
of  the  officers,  their  successors  should  have  been  served  with 
process,  if  not  made  parties  appellee.     Schrader  v.  State  ex 
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rel.  (Ind.  Sup.)  6i  N.  E.  721;  Elliott,  Appellate  Procedure,  § 
153.     While  it  may  be  true  that  for  most  purposes  there  is 
wanting  authority  under  section  7820,  Burns'  Rev.  St.  1901, 
to  sue  a  board  of  county  commissioners,  except  concerning  a 
matter  pertaining  to  its  corporate  affairs,  or  for  an  act  done 
in  its  corporate  capacity,  yet  it  is  provided  by  statute  that 
wiits  of  mandate  may  be  issued  to  any  inferior  tribunal,  cor- 
poration, board,  or  person  to  compel  the  performance  of  any 
act  which  the  law  specially  enjoins,  or  a  duty  resulting   from 
an  office,   tiust,  or  station   (section   1182,    Burns'    Rev.    St. 
1901);  and  this,  we  think,  ia  view  of  the  practice  that  existed 
before  the  enactment  of  the  statute,  warrants  the  conclusion 
that  it  was  the  legislative  purpose  to  authorize  the  issuing  of 
writs  of  mandate  against  boards  of  commissioners  to  com- 
pel the  performance  of  ministerial  duties  generally.     It  was 
sufficient,  in  our  opinion,  to  make  either  the  board,  as  such,, 
or  all  of  the  members  thereof,  parties.     Wren  v.  Indianapolis, 
96  Ind.  206.     As  the  board  was  a  party  defendant  below  and 
is  an  appellee  here,  and  has  been  served  with  process,  it  is 
evident  that  it  is  in  a  position  to  urge  every  available  ground 
that  may  exist  in  support  of  the  judgment  below.     If  the  in- 
dividual members  of  the  board  in  their  official  capacities  can 
be  said  to  have  been  parties  below,  it  is  clear  that  the  assign- 
ment of  errors  continues  them  as  parties  here.     The  judg- 
ment was  in  favor  of  the  officers,  rather  than  in  favor  of  the 
individual  incumbents    of  the  offices.     Wolfe  v.  Peirce,   23. 
Ind.  App.  591,  55  N.  E.  872.     While  it  is  true   that  the  new 
members  df  the  board  have  not    been  served  with   process, 
yet,  as  the  board  in  its  collective  capacity  is  a  party,  and 
can  oSer  all  available  grounds  of  defense,    we  think  that  to 
dismiss  the  appeal  on  the  ground  suggested  would  be  to  pur- 
sue a  technicality  beyond  the  vanishing  point.     In   any   pos- 
sible view  as  to  who  were  made   parties  below    or    here,  it 
appears  that  this  court   has    jurisdiction    authorizing   it    to 
adjudicate  every  question  presented  on  this  appeal  between 
all  the  parties,-  and  this  is  sufficient.     Wren  v.  City  of  Indian- 
apolis, supra;  Wolfe  v.  Peirce,  supra.     The   motion  to  dis- 
miss the  appeal  is  overruled. 

We  now  proceed  to  a  consideration  of  the  principal  case. 
Accepting  the  view  of  counsel  for  appellant  that  the  duty 
herein  sought  to  be  enforced  is  a  duty  that  has  its  origin  in 
the  judgment  of  the  White  circuit  court,  and  that  the  statute 
could  not  begin  to  run  until  the  disposition  of  said  case  in 
this  court,  we  think,  nevertheless,  that  the  plea  of  the  15-year 
statute  of  limitations  was  sufficient.  Whether  said  plea  would 
be  borne  out  by  the  facts  is  a  question  that  is  not  presented. 

Taking  up  the  question  as  to  whether  the  facts  alleged  and 
proved  by  appellant  stated  and  showed  a  cause  of  action,  we 
have  first  to  observe  that  the  theory  on  which  the  alternative 
writs  in  this  case  proceed  is  that  the  appellee  board  is  charged 
with  a  duty  to  order  the  collection   of  the  suspended  tax  by 
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reason  of  what  was  adjudicated  by  the  White  circuit  court. 
That  court  having  decided  the  meritorious  questions  in- 
volved, and  its  judgment  having  been  affirmed  by  this  court, 
it  would  seem,  upon  superficial  consideration  at  least,  that 
the  award  of  the  White  circuit  court  should  be  performed ; 
but,  as  appellee's  counsel  have  suggested  many  reasons  which 
appeal  to  them  as  sufficient  to  uphold  the  result  below,  we 
regard  ourselves  as  called  upon  not  only  to  decide  all  of  said 
points,  but  to  particularly  express  our  views  as  to  a  majority 
of  them. 

After  a  consideration  of  the  objections  urged  against  said 
proceedings,  but  before  writing  upon  them,  we  may  say  that 
it  is  our  judgment  that  but  one  serious  question  can  exist  as 
to  the  efiect  of  said  judgment  as  res  ad  judicata,  and  that 
question  grows  out  of  the  declaration  of  this  court,  upon 
appeal  from  such  judgment,  that  the  board  of  commissioners 
was  not  bound  thereby,  because  it  was  not  a  party  thereto. 
The  correct  view  upon  this  subject  is  expressed  in  State  ex 
rel.  Moore  v.  Burgett,  supra.  The  declaration  in  the  Barner 
Case,  although  incorrect,  remains  the  law  of  the  case,  from 
which  the  parties  cannot  now  escape ;  but  we  should  not 
extend  an  erroneous  declaration  of  the  law  beyond  what  is 
required.  It  is  true  that  the  opinion  in  said  case  declared 
that  the  orders  made  in  relation  to  the  collection  of  the  tax 
were  nullities  for  the  assigned  reason  that  the  officers  were 
not  before  the  court,  and  therefore  there  was  no  one  upon 
whom  such  orders  could  operate;  but  this  court,  in  the  opin- 
ion mentioned,  recognized  and  did  not  disturb  the  orders 
made  by  the  White  circuit  court  against  the  petitioners, 
''fixing  their  liability  for  the  tax.''  It  is  also  to  be  considered 
that  the  opinion  was  followed  by  a  general  judgment  of 
affirmance.  Most  questions  were  therefore  settled  against  the 
appellants  to  that  appeal,  and  the  decision  of  such  question 
has  also  become  the  law  of  the  case.  Giving  to  the 
erroneous  declaration  of  law  the  narrowest  limits  necessary 
to  fairly  comport  with  its  language,  and  it  results  that  it  must 
be  held  that  it  was,  in  efiect,  declared  and  settled  that  all 
questions  of  detail  with  reference  to  the  enforcement  and  col- 
lection of  the  tax  were  still  open.  The  judgment  not  only 
settled  the  question  of  performance  on  the  part  of  the  rail- 
road company,  but  also  the  question  as  to  the  right  to  have 
steps  taken  to  enforce  and  collect  the  necessary  tax.  Pro- 
vision is  made  by  statute  for  a  public  notice  of  the  pend- 
ency of  a  proceeding  to  cancel  an  aid  voted  by  a  township, 
and  we  think  that  the  ^result  of  a  proceeding  under  such  a 
statute  is  to  conclude  all  persons  in  interest  as  to  questions 
which  might  have  been  properly  litigated  under  the  is- 
sues tendered  by  the  petitioners.  Persons  brought  in  under 
the  notice  provided  by  statute  in  such  a  case  may  file  a  cross- 
petition  setting  up  matters  germane  to  the  original  petition, 
and  obtain  affirmative  relief.     See  Stoner  v.  Rice,  12 1   Ind. 

8RR  R-60 
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51,  22  N.  E.  968,  6  L.  R.  a.  387.  The  conditions  of  the 
appropriation  having  been  shown  to  have  been  performed  by 
the  railroad  company,  the  suspended  tax  ought  to  have 
been  ordered  collected ;  and  as  the  same  statute  that  pro- 
vides for  the  hearing  of  the  application  to  cancel  has  also  pro- 
vided that  upon  performance  the  commissioners  are  to  order 
the  collection,  we  think  that  the  granting  of  such  relief  upon 
a  cross-petition  was  clearly  authorized.  As  the  result  in  the 
circuit  court  was  one  that  might  have  been  reached  under  the 
issues,  and  as  it  concluded  all  persons  having  an  interest  as  to 
the  right  to  have  th^  tax  ordered  collected,  we  are  unwilling 
to  hold  that  the  board  of  commissioners — the  mere  tribunal 
or  agency  to  effectuate  a  proper  result — can  contend  concern- 
ing questions  that  are  settled  against  all  of  the  taxpayers.  It 
is  our  view  that  by  reason  of  the  former  decision  there  only 
remains  open  the  question  as  to  the  provisions  that  should  be 
made  for  the  collection  and  paying  over  of  the  tax.  It  may 
be  admitted  that  under  our  ruling  but  routine  matters  remain 
to  be  determined,  and  that,  with  all  else  settled,  the  duty  of 
the  board  in  the  premises  is  clear;  but  the  fact  that  this  re- 
sult is  obtained  ought  not  to  lead  us  to  accord  any  broader 
operation  to  a  wrong  decision.  In  our  opinion,  as  the  judg- 
ment of  the  White  circuit  court  has  settled  the  question  as  to 
the  right  to  have  a  tax  levied  against  the  township,  and  as 
that  court  is  now  prevented  from  enforcing  its  judgment  by 
reason  of  a  declaration  of  this  court  on  appeal  that  rendered 
the  provision  made  nugatory,  there  is  sufficient  reason  for 
holding  that  such  judgment  as  it  now  stands  creates  a  duty 
upon  the  part  of  the  board  that  can  be  enforced  by  writ  of 
mandate.  The  taxpayers  are  concluded  on  all  points  except 
as  to  the  orders  against  the  officers  by  the  result  of  the  Barner 
Case,  and  to  the  extent  that  the  taxpayers  are  concluded  it 
must  be  held  that  the  board  cannot  refight  the  old  battle. 
Upon  the  points  upon  which  the  decision  in  said  case  re- 
mained res  ad  judicata,  after  the  disposition  thereof  in  this 
court,  it  must  still  so  remain,  and  from  the  establishment  of 
such  facts  by  an  adjudication  that  binds  all  interested  parties 
flows  the  privilege  of  enforcing  the  right  as  against  the  board 
whose  lawful  duty  it  is  to  accord  such  right. 

It  is  claimed  by  counsel  for  appellee  that  there  is  a  variance 
between  the  allegations  of  the  various  paragraphs  of  the  writ 
and  the  judgment  rendered.  There  is  no  such  variance  be- 
tween the  fourth  paragraph  and  the  transcript  of  the  judg- 
ment offered  in  evidence.  Whatever  is  omitted  from  the 
judgment  as  alleged  in  said  paragraph  is  what  appellee's 
counsel  contend  wajs  substracted  from  the  judgment  by  the 
declaration  of  this  *court  on  appeal.  It  is  not  a  variance, 
however,  that  the  judgment  as  rendered  contained  further 
provisions  than  those  pleaded.  The  description  of  the  judg- 
ment in  the  writ  was  correct  as  far  as  it  went.  Whether  there 
was  a  variance  between  the  evidence  and  any  other  paragraph 
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of  writ,  and  whether  appellee  could  be  heard  to  urge  the 
question  as  to  a  variance  here,  are  questions  that  it  is  not 
necessdxy  to  decide. 

We  do  not  think  that  the  judgment  of  the  White  circuit 
court  that  was  pleaded  and  proved  was  without  the  issue. 
Even  if  the  money  was  spent  on  an  extension  of  the  road 
within  the  township,  yet  it  was  a  question  of  law  for  the 
White  circuit  court  whether  this  was  a  performance  within 
the  issues;  and,  besides,  it  was  adjudged  on  appeal  to  this 
court  from  said  judgment  that,  independently  of  said 
question,  the  finding  of  the  White  circuit  court  was  right. 
It  must  also  be  borne  in  mind  that  the  finding  and  judgment 
of  the  White  circuit  court  was  against  the  petitioners  upon 
their  petition,  and  this  amounts  to  an  affirmance  of  the  con- 
verse of  the  allegations  of  said  petition  as  to  the  failure 
to  spend  an  amount  of  money  equal  to  the  appropriation  in 
the  construction  of  the  road  in  the  township  within  the 
time  provided  by  law. 

As  to  the  claim  that  relator  was  without  interest,  earlier 
decisions  have  settled  the  proposition  that  the  question  is  one 
between  the  taxpayers.  Board  of  Com'rs  Crawford  Co.  v. 
Louisville,  etc.,  R.  Co.,  39  Ind,  192;  Sankey  v.  Terre  Haute, 
etc.,  R.  Co.,  42  Ind.  402;  Jager  v.  Doherty,  61  Ind.  528.  It 
is  our  view  that  such  tax  as  is  collected  should  be  collected 
from  the  entire  property  of  the  township  as  of  the  date  when 
the  board  makes  the  order  sought  to  be  enforced  in  this  pro- 
ceeding, and  it  is  therefore  sufficient  if  the  relator  be  a  tax- 
payer at  the  time  of  the  institution  of  the  action.  The  Leg- 
islature evidently  did  not  contemplate  that  a  case  would  arise 
where  there  would  be  unnecessary  delay  in  the  collection 
of  the  tax.  This  consideration  explains  some  of  the  pro- 
visions of  section  5369,  Burns'  Rev.  St.  1901,  but  it  is 
evident  from  the  whole  course  of  the  enactments  that 
it  was  intended  that  whenever  such  a  tax  was  collected 
it  was  to  be  from  the  whole  body  of  the  township,  and 
not  as  special  assessments.  See  Lake  Shore,  etc.,  R. 
Co.  V.  Smit^,  131  Ind.  512,  31  N.  E.   196. 

After  the  judgment  was  recovered  in  the  original  action, 
relator  was  not  obliged  to  refile  the  demand  for  the  collection 
of  the  tax  before  the  board,  and  to  appeal  in  case  it  decided 
adversely.  The  proceeding  originally  was  judicial  in  its 
nature,  but,  after  all  questions  having  in  them  the  element  of 
judicial  discretion  had  been  eliminated  by  the  adjudication 
against  the  taxpayers,  there  remained  but  a  ministerial  duty 
for  the  board  to  perform ;  that  is,  to  order  the  suspended  tax 
collected.  Carroll  v.  Board  of  Police,  28  Miss.  38;  McKin- 
ney  v.  Frankford  &  State  Line  Co.,  supra. 

It  is  contended  that  the  writ  alleges  that  there  was  a  dona- 
tion of  stock  to  the  railroad  company,  while  the  petition 
which  was  filed  before  the  board  provided  for  a  donation  or 
a  taking  of  stock.     Waiving  the  question  as  to  the  effect  of 
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the  former  adjudication,  we  proceed  to  examine  the  point 
made.  The  petition  was  in  form  as  stated.  The  board 
ordered  an  election  ''for  the  purpose  of  taking  the  votes  of 
the  legal  voters  of  said  township  upon  the  subject  of  appro- 
priating twenty  thousand  dollars  in  money  by  said  township 
for  the  purpose  of  aiding  in  the  construction  of  the  Frankfort 
and  State  Line  Railroad,  as  prayed  in  the  foregoing  peti- 
tion. ' '  The  notice  of  the  holding  of  the  election  stated  that  the 
vote  was  to  be  taken  ''upon  the  subject  of  said  township  aiding 
the  Frankfort  and  State  Line  Railroad  Company  in  the  con- 
struction of  a  railroad  into  said  township  by  donation  money 
to  said  company  to  the  amount  of  twenty  thousand  dollars, 
as  provided  by  an  act,*'  etc.  The  sheriff's  notice  was  to  the 
same  effect.  The  subsequent  order  of  the  board  for  the  collec- 
tion of  the  tax  recited  that  a  majority  of  the  legal  voters  of 
the  township  voted  in  favor  of  "an  appropriation,*'  and  ordered 
the  collection  of  a  tax  for  the  purpose  of  aiding  said  railroad 
company.  In  a  case  of  this  kind,  where  the  petition  and  the 
commissioners'  order  are  Ambiguous,  but  the  people  vote  on 
the  distinctive  proposition  to  make  a  donation,  we  think  that 
their  vote  settles  the  nature  of  the  aid  to  be  extended.  Faris 
V.  Reynolds,  70  Ind.  359;  Lafayette,  etc.,  R.  Co.  v.  Geiger, 
34  Ind.  185.  As  said  in  the  former  case:  "The  people  of  a 
township,  who  vote  this  tax  upon  themselves,  should  have 
the  right,  and,  as  we  think,  have  the  right,  under  the  law,  to 
determine  by  their  vote  the  manner  in  which  the  money  shall 
be  used — whether  by  donation  of  the  money  or  by  taking 
stock  in  the  company.  They  may  be  supposed  to  know  what 
their  interests  in  the  matter  may  be  quite  as  well  as  the  board 
of  commissioners  of  the  county." 

It  appears  that  after  the  judgment  was  rendered  by  the 
White  circuit  court  in  the  main  case,  the  board  met,  and 
ordered  the  suspended  tax  collected,  and  that  about  a  year 
later  it  made  an  order  setting  aside  said  former  order  and 
.  declaring  it  void.  It  is  now  insisted  by  appellee  that,  if  the 
latter  order  was  entered  without  jurisdiction,  it  did  not  affect 
the  prior  order,  while,  if  there  was  jurisdiction  to  make  the 
subsequent  order,  appellant  should  have  appealed  therefrom. 
Appellee's  last  order,  as  the  record  in  this  case  shows,  prac- 
tically operated  to  prevent  the  auditor  from  putting  the  tax 
on  the  duplicate,  and  it  is  hardly  conscionable  for  appellee  to 
insist  upon  the  invalidity  of  such  order,  as  it  is  not  willing  to 
concede  that  the  former  order  is  still  operative.  In  point  of 
law  it  is  probable  that  the  second  order  was  void,  but  we  bold 
that,  as  the  record  stands,  relator  had  a  right  to  require  the 
entering  of  a  new  order. 

The  conduct  of  the  board  when  demand  was  made  of  it,  as 
well  as  the  long  course  of  litigation,  warranted  the  inference 
that  it  had  not  made  any  other  order  concerning  the  collec- 
tion of  the  tax  except  as  above  mentioned.  If  it  had,  we 
think  that,  as  a  matter  peculiarly  within  its  own  knowledge, 
it  should  have  offered  affirmative  evidence  upon  the  subject,. 
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instead  of  insisting  that  relator  should  prove  negatively  that 
no  order  had  been  made  for  the  collection  of  the  tax  after  the 
making  of  the  entry  last  mentioned.     See  Shearer  v.  State, 
7  Blackf.  99;  Stevenson  v.  State,  65  Ind.  409. 

It  is  claimed  that  the  record  introduced  in  evidence  shows 
that  prior  to  the  proceeding^  on  which  the  judgment  in  the 
White  circuit  court  was  based  there  had  been  two  adjudica- 
tions by  said  board  against  the  right  to  have  the  tax  collected, 
and  that,  therefore,  the  board  had  exhausted  its  power  to 
further  consider  said  claim.  Waiving  all  question  as  to  the 
issues  here,  it  is  a  sufficient  answer  to  this  proposition  that 
no  such  issue  was  tendered  in  said  former  case,  and,  as  the 
question  as  to  the  right  to  have  the  tax  collected  was 
determined  against  the  taxpayers  therein,  the  relator  here  is 
entitled  to  the  benefit  of  the  later  adjudication.  We  cannot 
sanction  the  view  that  a  judgment  is  to  be  regarded  as  a 
nullity  for  the  reason  suggested  in  a  case  where  the 
board  was  acting  judicially,  with  jurisdiction  over  the 
parties  and  over  the  class  of  actions  to  which  the  particular 
case  belongs,  where  nothing  appears  in  the  record  to  sug- 
gest any  defect  of  jurisdiction. 

We  think  that  the  record  does  not  bear  out  the  claim  that 
the  Carroll  circuit  court  did  not  grant  a  new  trial  to  the 
cross-complainants.  The  record  shows  that  the  court  ''giants 
a  new  trial  herein.''  The  claim  that  a  new  trial  was  granted 
to  the  defendants,  and  not  to  them  as  cross-complainants,  is 
also  contradicted  by  the  further   proceedings  in  the  cause. 

We  think  that  the  court  erred  in  directing  a  verdict  in 
appellee's  favor. 

We  now  proceed  to  a  consideration  of  the  cross-errors 
assigned  by  appellee  respecting  the  rulings  below  on  the 
pleadings.  We  are  of  the  opinion  that  the  various  para- 
graphs of  alternative  writ  were  sufficient  for  reasons  hereto- 
fore expressed.  There  was  no  available  error  in  the  sustain- 
ing of  a  demurrer  to  appellee's  paragraphs  of  answer 
numbered  from  2  to  23,  both  inclusive.  The  matters  pleaded 
in  certain  of  said  paragraphs  would  have  been  admissible 
under  the  general  denial.  Upon  only  two  points  do  we  feel 
justified  in  further  expressing  ourselves.  The  fact  that  this 
court  stated  in  its  opinion  on  the  petition  for  a  rehearing  in 
the  Barner  Case  that  it  was  not  necessary  to  sustain  the  judg- 
ment that  it  should  appear  that  the  railroad  company  had  ex- 
pended a  sum  equal  to  the  donation  in  the  construction  of  its 
road  in  the  township,  does  not  amount  to  a  determination 
that  the  adjudication  in  favor  of  Bayless  was  invalid.  Barner 
and  his  copetitioners  were  alleging  in  substance  that  the  rail- 
road company  had  not  expended  a  sum  of  money  in  the  con- 
struction of  its  road  in  said  township  equal  to  the  donation 
within  the  time  required  by  law.  Bayless  affirmed  the  con- 
trary in  his  cross-petition.  This  court  merely  held  in  that 
particular  that  the  burden  was  on  the  original  petitioners. 

In  a  number  of  paragraphs  of  answer  appellee  alleges  as 


950        Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas,  N  S 

State  V.  Board  of  Com'rs  of  Clinton  County 

facts  matters  which  were  adjudicated  to  the  contrary  by  the 
judgment  of  the  White  circuit  court.  Counsel  for  appellee 
attempt  to  dissect  that  judgment  in  the  efiort  to  show  that  it 
does  not  respond  to  the  averments  of  the  cross-complaint, 
forgetting,  apparently,  the  force  of  the  adjudication  against 
the  taxpayers  under  the  petition  to  cancel.  Nor  are  we  the 
more  impressed  with  the  efiort  to  now  bring  forward  matters 
of  defense  that  were  not  made  grounds  of  defense  in  the  former 
case.  As  to  what  may  be  termed  the  direct  defenses,  at  least, 
if  a  party  holds  them  back  when  he  is  sued,  he  is  not  at 
liberty  to  assert  them  afterwards.  Faught  v.  Faught,  98Ind. 
470;  24  Am.  &  Eng.  Ency.  of  Law,  781,  782. 

In  concluding  this  opinion  we  quote,  as  much  in  point,  so 
far  as  principle  is  concerned,  the  following  from  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
County  Court  of  Ralls  County  v.  United  States,  105  U.  S.  733, 
26  L.  Ed.  1220:  ^4n  the  return  to  the  alternative  writ  many 
defenses  were  set  up  which  related  to  the  validity  of  the 
coupoas  on  which  the  judgment  had  been  obtained,  as  obli- 
gations of  the  county.  As  to  all  these  defenses  it  is  sufficient 
to  say  it  was  conclusively  settled  by  the  judgment  which  lies 
at  the  foundation  of  the  present  suit  that  the  coupons  were 
binding  obligations  of  the  county,  duly  created  under  the 
authority  of  the  charter  of  the  railroad  company,  and  as  such 
entitled  to  payment  out  of  any  fund  that  could  lawfully  be 
raised.  It  has  been,  in  effect,  so  decided  by  the  Supreme 
Court  of  Missouri  in  State  v.  Rainey,  74  Mo.  229,  and  the 
principle  on  which  the  decision  rests  is  elementary.  The 
present  suit  is  in  the  nature  of  an  execution,  and  its  object  is 
to  enforce  the  payment,  in  some  way  provided  by  law,  of  the 
judgment  which  has  been  recovered.  The  only  defenses  that 
can  be  considered  are  those  which  may  be  presented  in  the 
proper  course  of  judicial  procedure  against  the  collection  of 
valid  coupons  executed  under  the  authority  of  law  and  re- 
duced to  judgment.  While  the  coupons  are  merged  in  the 
judgment,  they  carried  with  them  into  the  judgment  all  the 
remedies  which  in  law  formed  a  part  of  their  contract  obliga- 
tions, and  these  remedies  may  still  be  enforced  in  all  appro- 
priate ways,  notwithstanding  the  change  in  the  form  of  the 
debt.'*  The  above  case,  in  substance,  expresses  our  view 
here.  This  action  is  in  the  nature  of  an  action  to  obtain 
what  might  be  termed  an  execution  on  the  judgment  of  the 
White  circuit  court,  and  it  is  only  as  to  matters  that  relate 
to  the  question  as  to  the  form  of  the  execution  that  are 
long  open  to  controversy. 

We  find  no  available  error  against  appellee,  but  because  of 
the  overruling  of  appellant's  motion  for  a  new  trial  the  final 
judgment  will  have  to  be  reversed,  with  a  direction  to  grant 
a  new  trial.     It  is  so  ordered. 

MONKS,  C.  J.,  concurs  in  the  result. 
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[55  Atl.  Rep.  762.] 

Taxation — Railroad  Property—Delegation  of  Authority  to  Municipali- 
ties. 
A  legislature  has  authority  to  impose  a  tax  on  the  property  of 
railroad  corporations,  the  superstructure  of  the  road  and  water 
stations  alone  excepted,  and  to  delegate  its  authority  to  do  so  to 
municipalities. 

Same — Sanne — Traction  Motor  Connpany — Application  of  Statute. 

Act  April  21,  1858  (P.  L.  385),  providing  that  depots,  offices,  car- 
houses,  and  other  real  property  of  railroad  corporations  situated  in 
the  city  of  Philadelphia — the  superstructure  and  the  water  stations 
alone  excepted — shall  be  subject  to  taxation  for  city  purposes, 
applies  to  a  traction  motor  company  which  leases  and  operates  street 
railways  in  such  city. 

Same — Street  Railways  as  Railroads — Application  of  Statute.* 

The  words  *^ railroad"  and  ** railway,"  as  used  in  the  statutes  of 
Pennsylvania,  are  synonymous,  and  apply  to  both  steam  and  street 
railways,  unless  the  context  clearly  shows  a  different  intent. 

Traction  Motor  Company — Taxation  of  Street  Railways. 

When  a  traction  company  operates  a  railroad,  and  leases  the  fran- 
chises of  various  railway  companies,  and  operates  them  on  its  own 
account,  it  is  exercising  the  franchises  of  a  street  railway  company, 
as  it  is  authorized  to  do,  and  enjoys  the  privileges  granted  to, 
and  becomes  subject  to  the  liabilities  imposed  by  law  on^  such 
companies. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  the  city  of  Philadelphia  against  the  Philadelphia 
Traction  Company.  From  an  order  making  absolute  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense, 
defendant  appeals.     Affirmed. 

The  defendant  filed  an  affidavit  of  defense,  the  material 
portion  of  which  is  as  follows:  The  defendant  is  a  traction 
motor  company,  duly  incorporated  under  the  act  of  assembly 
of  the  commonwealth  of  Pennsylvania,  entitled  **  An  act  to 
provide  for  the  incorporation  and  regulation  of  motor  power 
companies  for  operating  passenger  railways  by  cables, 
electrical,  or  other  means, "  approved  March  22,  1887  (P.  L. 
8),  for  the  purpose  of  '^constructing  and  operating  motors 
and  cables  for  supplying  motive  power  to  passenger  railways, 
and  the  necessary  apparatus  for  applying  the  same.''     Prior 

*Street  railways  as  railroads  within  the  meaning  of  statutes,  see 
foot-note  appended  to  Cordray  v.  Savannah,  etc.,  Ry.  (Ga.),  7  R.  R. 
R.  286,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  286;  Savannah,  etc.,  Ry.  v. 
Williams  (Ga.).  7  R.  R.  R.  279,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  279; 
notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  666;  7  Am.  &  Kng.  R.  Cas., 
M.  8.,  552;  Board  of  Railroad  Com*rs  v.  Market,  St.  Ry.  Co.  (Cal.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  21;  Fidelity  Loan  &.  Trust  Co.  v. 
Douglas  (Iowa),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  713;  Massachusetts 
L.  A  T.  Co.  V,  Hamilton  (C.  C.  A.),  11  Am.  &  Eng.  R.  Cas.,  N. 
8.,  771. 
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to  the  year  1896,  the  defendant  had,  in  pursuance  of  powers 
expressly  granted  to  it  under  said  act»  entered  into  certain 
contracts  and  leases  with  passenger  railways  in  the  city  of 
Philadelphia.  Said  railway  companies  were  engaged  in  the 
business  of  carrying  persons  from  place  to  place  along  the 
various  streets  of  the  said  city,  and,  under  and  by  virtue  of 
said  contracts  and  leases,  it  became  and  was  the  duty  of  the 
defendant  to  operate  the  cars  over  th«$  lines  of  said  various 
railways,  and  to  provide  facilities  and  buildings  necessary  for 
such  purpose.  In  order  to  carry  out  these  objects,  and  the 
duty  which  it  owed  to  its  said  lessors  and  the  public  in  the 
premises,  it  became  necessary  for  the  defendant  company  to 
acquire  real  estate,  and  to  erect  thereon  buildings  for  the 
housing,  storage,  and  handling  of  cars  when  not  in  use  and 
overnight.  It  accordingly  purchased,  with  a  portion  of  the 
money  representing  its,  capital  stock,  premises  situate  on 
the  east  side  of  Sixteenth  street,  from  Jackson  to  Wolf,  in  the 
Twenty-Sixth  Ward  of  the  city  of  Philadelphia,  described  in 
the  lien,  and  constructed  thereon  the  building  mentioned  in 
the  scire  facias,  which  is  a  car  barn,  for  the  housing  and  care 
of  its  cars,  as  aforesaid.  The  building  is  used  for  the  storage 
of  cars  overnight,  which  cars  otherwise  would  have  to  stand 
upon  the  public  streets.  A  small  portion  of  it  is  used  as  the 
office  and  headquarters  of  the  superintendent,  who  is  actually 
in  charge  of  the  business  at  said  car  barn,  looking  after  the 
said  cars,  and  dispatching  them  upon  their  various  trips. 
Said  property  was  purchased  and  used  for  the  purposes 
aforesaid,  and  was  indispensably  necessary  to  the  operation  of 
said  defendant  company's  public  franchise,  and  was  used  for 
no  other  purposes  whatsoever.  As  said  property  represented 
part  of  defendant's  capital  stock,  it  was  liable  to  pay,  and  has 
paid,  to  the  commonwealth  of  Pennsylvania,  a  tax  for  said 
year  upon  the  said  property,  as  part  of  such  capital.  Said 
property  was  and  is  part  of  the  public  works  of  defendant, 
and  used  as  such  only,  was  essential  to  the  carrying  out  of  the 
public  purpose  for  which  it  was  incorporated,  as  aforesaid, 
and  defendant  received  no  profit  or  income  therefrom  by  way 
of  rental  or  otherwise.  Defendant  is  advised,  and  therefore 
avers,  that  such  being  the  case,  the  local  authorities  of  the 
county  are  without  power  to  impose  the  tax  aforesaid,  not 
only  because  it  would  result  in  double  taxation  upon  the  same 
property,  contrary  to  the  intent  of  the  acts  providing  for  the 
levying  and  collection  of  taxes,  but  because,  if  such  property 
was  subject  to  seizure  and  sale  piecemeal,  the  defendant 
would  be  crippled  in  the  exercise  of  the  public  functions  re- 
quired of  it,  and  that  such  power  has  not  been  conferred 
upon  the  local  authorities.  The  court  made  absolute  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Argued   before   MITCHELL,    DEAN,    FELL,    BROWN. 
MESTREZAT,  and  POTTER,  JJ. 
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Ellis  Ames  Ballard  and  Rufus  E.  Shapley,  for  appellant. 
Mayne  R.    Longstreth,   John    L.    Kinsey,   City  Sol.,  and 
James  Alcorn,  Asst.  City  Sol.,  for  appellee. 

FELL,  J.  The  city's  claim  for  taxes  is  based  on  the  act  of 
April  21,  1858  (P.  L.  385),  which  provides  that  "the  oflBces, 
depots,  car  houses,  and  other  real  property  of  railway  cor- 
porations situate  in  said  city,  the  superstructure  of  the  road 
and  water  stations  alone  excepted,  are  and  hereafter  shall  be 
subject  to  taxation  by  ordinance  for  city  purposes."  The 
power  of  the  Legislature  to  impose  this  tax,  and  to  delegate 
its  authority  to  do  so  to  the  municipality,  has  been  settled 
by  our  decisions.  Penna.  R.  R.  Co.  v.  Pittsburgh,  104  Pa. 
522;  Jermyn  v.  Fowler,  186  Pa.  595,  40  Atl.  972.  Nor  is  this 
case  within  the  class  of  cases  in  which  it  has  been  held  that, 
in  the  absence  of  an  express  declaration,  it  will  be  presumed 
that  the  Legislature  did  not  intend  to  subject  to  taxation  as 
real  estate  the  property  of  a  corporation  that  is  essential  to 
the  exercise  of  its  franchises,  and  has  once  been  taxed  as  a 
part  of  its  capital.  The  power  to  tax  and  the  intention  to 
tax  are  clear,  and  the  single  question  to  be  considered  is 
whether  a  traction  motor  company,  which  leases  and  operates 
street  railways,  is  within  the  provision  of  the  act  of  1858. 
The  act  subjects  to  taxation  for  city  purposes  **the  real  prop- 
erty of  railway  corporations  situate  in  the  city,  the  super- 
structure and  water  stations  alone  excepted.''  It  is  argued 
that  the  exception  of  the  "superstructure  and  water  stations" 
indicates  that  steam  railroads  only  were  meant,  since  they 
are  the  only  roads  owning  their  right  of  way  or  haying  water 
stations.  That  the  word  "railway"  as  used  is  of  little  or  no 
importance  in  construing  the  act.  The  words  "railway"  and 
"railroad"  have  been  used  indiscriminately  by  the  Legisla- 
ture, and  have  no  strict  technical  meaning  in  our  statutes. 
A  number  of  passenger  railways  were  incorporated  about  the 
time  of  the  passage  of  the  act  of  1858,  and  some  of  them  in 
the  special  acts  of  incorporation  are  designated  as  "railway 
companies"  and  some  as  "railroad  companies."  The  rule 
established  by  our  decisions  is  that  these  words  used  in  the 
statutes  will  be  considered  as  synonymous,  and  either 
will  be  held  to  apply  to  both  kinds  of  roads,  unless 
there  appears  from  the  title  of  the  act,  its  purpose 
or  its  context,  something  to  indicate  that  a  particular 
kind  of  a  road  is  intended.  Hestonville,  etc..  Railroad  Co. 
V.  Philadelphia,  89  Pa.  210;  Gyger  v.  Phila.  City  Pass.  Ry. 
Co.,  136  Pa.  96,  20  Atl.  399;  Cheetham  v.  McCormick,  178 
Pa.  186,  35  Atl.  631;  Old  Colony  Trust  Co.  v.  Rapid  Transit 
Co.,  192  Pa.  596,  44  Atl.  319.  The  exemption  from 
taxation  of  the  superstructure  and  water  stations  clearly 
indicates  that  steam  railroads  were  included,  but  it 
does  not  follow  that  passenger  railway  companies  wete 
excluded.     The  word   used   applies  to  both   kinds  of  roads. 
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and  we  see  no  ground  on  which  it  can  be  held  that 
either  is  exempted  from  the  operation  of  the  act.  An  act 
similar  to  the  one  under  consideration  was  construed  in 
Penna.  R.  R.  Co.  v.  Pittsburgh,  104  Pa.  522.  This  act  pro- 
vides that  ''all  real  estate  situated  in  said  city  owned  or  pos- 
sessed by  any  railroad  company  shall  be  and  is  hereby  made 
subject  to  taxation  for  city  purposes,  the  same  as  other  real 
estate  in  the  city.'*  Act  Jan.  4,  1859  (P.  L.  828)-  It  was  held 
that  the  act  applied  to  both  steam  railroads  and  passenger 
railways,  and  that  under  it  the  land,  buildings,  and  improve- 
ments thereon  of  the  companies  were  liable  to  taxation  for 
city  purposes,  although  they  were  essential  to  the  exercise  of 
corporate  franchises  in  the  operation  of  the  roads.  There  is 
no  real  distinction  between  these  acts. 

It  remains  to  determine  whether,  for  the  purpose  of  this  in- 
quiry, there  is  a  distinction  between  passenger  railway  com- 
panies and  traction  motor  companies.  Companies  of  the 
latter  class  are  incorporated  under  the  act  of  March  22,  1887 
(P.  L.  8),  and  the  grant  of  power  is  to  enter  upon  streets  upon 
which  passenger  railways  have  been  constructed,  with  the 
consent  of  the  railway  company,  and  to  construct,  maintain, 
and  operate  thereon  motors,  cables,  electrical  and  other 
appliances  for  the  traction  of  the  cars  of  the  passenger  rail- 
ways. They  are  given  power  to  ** lease  the  property  and 
franchises  of  street  passenger  railways  which  they  may  desire 
to  operate,  and  to  operate  said  railways."  By  the  Acts  of 
May  15,  1895  (P.  L.  63,  and  P.  L.  64),  they  are  authorized  to 
buy  and  own  the  franchises  of  street  passenger  railways,  to 
lay  out  new  lines,  and  to  operate  their  different  lines  as  a 
general  system.  A  traction  company  whose  business  is 
confined  to  the  construction  of  appliances  for  street  railway 
companies,  or  to  the  operation  of  motors,  cables,  electrical  or 
other  appliances  for  the  traction  of  the  cars  of  such  com- 
panies, has  but  little  resemblance  to  a  street  railway  com- 
pany, and  more  to  a  construction  or  power  company.  But 
when,  as  in  this  case,  it  operates  a  railway,  and  leases  the 
property  and  franchises  of  various  railway  companies,  and 
operates  them  on  its  own  account,  it  is  exercising  the  fran- 
chises of  a  street  railway  company,  as  it  is  authorized  to  do, 
and  it  enjoys  the  privileges  granted  to,  and  becomes  subject 
to  the  liabilities  imposed  by  law  upon,  such  companies. 
This  view  is  in  harmony  with  all  of  our  decisions  touching 
the  subject.  Rafferty  v.  Central  Traction  Co. ,  147  Pa.  579. 
23  Atl.  884,  30  Am.  St.  Rep.  763 ;  Reeves  v.  Phila.  Traction 
Co.,  152  Pa.  153,  25  Atl.  516;  Old  Colony  Trust  Co.  v.  Allen- 
town,  etc..  Rapid  Transit  Co.,  192  Pa.  596,  44  Atl.  319. 

The  judgment  is  affirmed. 
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(Court  of  Appeals  of  Colorado^  Oct,  12  ^  igoj,) 
[73  Pac.  Rep.  880.] 

Killing  of  Bralcaman — Negligence—Question  for  Jury. 

A  railroad  brakeman,  helping  make  up  a  train,  was  killed  between 
the  cars  by  a  projecting  log.  The  accident  occurred  before  full  day- 
light, and  while  attaching  a  helper  engine.  The  conductor  had  in- 
spected the  cars  by  merely  walking  along  the  side  and  overlooking 
them  generally.  The  evidence  did  not  show  whether  the  projecting 
log  was  so  loaded,  or  whether  it  had  slid,  nor  how  long  it  had  pro- 
jected: heldf  that  the  question  of  defendant's  negligence  was  for  the 
jury. 

Same — Contributory  Negligence— Question  for  Jury. 

Whether  the  plaintiff's  decedent  was  guilty  of  contributory  negli- 
gence was  also  for  the  jury. 

Safe  Place  to  Work  -Care  Required  of  Master. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  in  seeing  that 
his  servants  are  provided  with  a  reasonably  safe  place  to  work. 

Appliances— Duty  of  Master.* 

The  master  must  see  that  the  appliances  used  by  the  servant  are 
in  a  reasonably  safe  and  suitable  condition. 

Vice  Principals.! 
If  a.  master  delegate   his  duty   of  furnishing   the   servant   a  safe 

*As  to  the  degree  of  care  due  from  railroad  companies,  as  employers, 
in  furnishing  appliances,  see  generally,  foot-note  appended  to  Atlan- 
tic &  D.  Ry.  Co.  V.  West  (Va.),  6  R.  R.  R.  291,  29  Am.  &  Eng.  R. 
Cas.,  N.  S.,  291;  Louisville  &  N.  R.  Co.  v,  Richardson  (Ky.),  1  R.  R. 
R.  360,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  360;  Gustafson  v.  Seattle  Trac- 
tion Co.  (Wash.),  3  R.  R.  R.  176,  26  Am.  &  Eng.  R.  Cas.,  N.  S., 
176;  Dolan  v.  Sierra  Ry.  Co.  of  California  (Cal.),  2  R.  R.  R.  875, 
25  Am.  &  Eng.  R.  Cas.,  N.  S.,875;  notes,  6  Am.  &  Eng.  R.  Cas.,  N. 
8.,  584;  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  428;  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  570;  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  668;  Shadford  v.  Ann 
Arbor  St.  Ry.  Co.  (Mich.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  584;  Ben- 
son V,  N.  Y.,  N.  H.  &  H.  R.  Co.  (R.  I.),  22  Am.  &  Eng.  R.  Cas., 
N.  8.,  299;  Baldwin  v.  Atlantic  City  R.  Co.  (N.  J.),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  486;  Chicago,  B.  &  Q.  R.  Co.  v.  Oyster  (Neb.),  12  Am. 
A  Eng.  R.  Cas.,  N.  S.,  655;  Chesapeake  &  O.  R.  Co.  v.  Lash  (Va.),  3 
Am.  A  Eng.  R.  Cas.,  N.  S.,  569;  Creswell  v,  Wilmington  A  N. 
R.  Co.  (Del.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  625;  Seldomridge  v. 
C.  A  O.  Ry.  Co.  (W.  Va.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  639; 
Bland  z'.  Shreveport  Belt  Ry.  Co.  (La.),  4  Am.  A  Eng.  R.  Cas.,  N. 
8.,  349;  Gaulden  v,  Kansas  City  S.  Ry.  Co.  (La.),  23  Am.  &  Eng.  R. 
Cas.,  N.  8.,  909;  Norfolk,  etc.,  R.  Co.  v,  Ampey  (Va.),  5  Am.  A  Eng. 
R.  Cas.,  N.  S.,  706,  707;  Kent  v.  Yazoo  A  M.  V.  R.  Co.  (Miss.), 
21  Am.  A  Eng  R.  Cas.,  N.  S.,  332;  Clements  v,  Alabama  Great 
Southern  R.  Co.  (Ala.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  266;  Crouse 
V.  Chicago  A  N.  W.  Ry.  Co.  (Wis.),  14  Am.  A  Eng.  R.  Cas.,  N.  S., 
780;  Louisville  &  N.  R.  Co.  v,  Jones  (Ala.),  23  Am.  A  Eng.  R.  Cas., 
N.  8.,  224;  Indiana,  I.  A  I.  R.  Co.  v,  Bundy  (Ind.),  14  Am.  A  Eng. 
R.  Cas.,  N.  8.,  660;  Cameron  v.  Great  Northern  Ry.  Co.  (N.  Dak.), 
12  Am.  A  Eng.  R.  Cas.,  N.  8.,  520. 

tAs  to  what  are  nonassignable  duties  due  from  a  railroad, 
ms  an  employer,  see  McDonald  v.  Michigan  Cent  R.  Co. 
(Mich.),  7  R.  R.  R.  288,  30  Am.  A  Eng.  R.  Cas.,  N.  S., 
288  (inspection  and  repair  of  cars) ;  note  appended  to  North- 
ern Pac.  Ry.  Co.  v.  Mix  (C.  C.  A.),  6  R.  R,  R.  739,  29  Am.  A  Eng. 
R.  Cas.,  N.  8.,  739  (train  dispatching);  Louisville  A  N.  R.  Co.  v. 
Pointer  (Ky.),  5  R.  R.    R.  181,  28    Am.  A  Eng.  R.  Cas.,    N.  S.,    181 
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place  to  work,  or  safe  appliances,  the  person  delegated  represents  tbe 
master,  and  is  not  a  fellow  servant. 

Killing  of  Brakeman— Negligence  in  Loading  Car— Liability. 

Where  a  railroad  brakeman  was  killed  by  reason  of  the  unsafe  con- 
dition of  a  car  load  of  log^s  when  it  was  turned  over  to  him,  the  com* 
pany  was  responsible,  if  such  condition  was  known  to  it,  or  oonld 
have  been  known  by  the  exercise  of  reasonable  care. 

Same— Same — Question  for  Jury. 

In  an  action  for  the  death  of.  a  railway  brakeman  by  a  log  pro- 
jecting from  a  car  load  of  logs,  evidence  examined,  and  held  that  tbe 
question  whether  the  condition  of  the  load  existed  before  the  acci- 
dent, so  as  to  be  noticeable  on  inspection,  was  for  the  jury. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  by  James  Roche  and  wife  against  the  Denver  &  Rio 
Grande  Railroad  Company.  From  a  judgment  for  defendant, 
plaintifis  appeal.     Reversed. 

Patterson,  Richardson  &  Hawkins,  for  appellants. 
Wolcott,  Vaile  &  Waterman  and  Wm.  W.  Field,  for  appel- 
lee. 

THOMSON,  P.  This  action  was  brought  by  the  appel- 
lants against  the  appellee  to  recover  for  the  loss  of  their  son 
James  Roche,  Jr.,  a  brakeman  in  the  employ  of  the  appellee, 
who  was  killed  on  the  30th  day  of  December,  1898,  while 
supposedly  engaged  in  the  discharge  of  his  duties  as  such 
brakeman.  The  complaint  alleged  that,  while  a  train  of  cars 
operated  by  the  defendant  was  at  Leadville,  the  defendant 
caused  young  Roche  to  go  between  two  of  the  cars  of  the  train 
for  the  purpose  of  making  or  unmaking  an  air  coupling,  or 
for  some  other  purpose  which  required  his  presence  between 
the  cars;  that  while  so  engaged  he  was  caught  between  the 
deadwood  of  one  of  the  cars  and  a  log  projecting  from  a  load 
of  logs  upon  the  other,  and  killed ;  that  the  projection  was 
due  either  to  negligent  or  unskillful  loading  of  the  logs  upon 
the  cars,  or  to  some  cause  operating  subsequently ;  that  the 
cause  of  the  accident  was  the  forcing  of  tbe  cars  together  by 
an  attempt  to  couple  a  helper  engine  to  the  rear  of  the  train; 
that  the  dangerous  condition  of  the  load  was  or  should  have 
been  known  to  the  defendant,  but  was  unknown  to  the 
deceased;  and  that  the  injury  was  received  without  fault  or 
negligence  on  the  part  of  the  deceased.  The  answer  put  in 
issue  all  of  the  allegations  of  the  complaint,  and  averred  that 
the  injuries  received  by  Roche,  if  any  were  received  by   him, 

(duty  to  maintain  safe  roadbed);  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Kingscott  (Kan.),  4  R.  R.  R.  528,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  528: 
Budge  V.  Morgan's  L.  &  T.  R.  &  S.  8.  Co.  (La.),  4  R.  R.  R.  440,  27  Am. 
&  Eng.  R.  Cas.,  N.  8.,  440  (duty  to  furnish  and  inspect  appliances); 
Smith  V,  Erie  R.  Co.  (N.  J.),  4R.  R.  R.  793,  27  Am.  Sl  Eng.  R.  Cas., 
N.  S.,  793  (safe  place  to  work  and  appliances);  Chicago  &  A.  Ry. 
Co.  z/.  Eaton  (111.),  1  R.  R.  R.  353,  24  Am.  &  Eng.  R.  Cas.,  N.  8., 
353  (safe  track);  Dolan  v.  Sierra  Ry.  Co.  of  California  (Cal.), 
2  R.  R.  R.  875«  25  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  875;  Troxler  zr.  Southern 
Ry.  Co.  (N  Car.),  14  Am.  &.  Eng.  R.  Cas.,  N.  S.,  711  (famishing 
appliances). 
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were  due  to  his  own  want  of  care,  or  to  the  negligence  of  his 
fellow  servants. 

The  defendant  was  operating  a  branch  of  its  road  running 
between  Leadville  and  Ibex.  Herman  O.  Bair  was  the  con- 
ductor in  charge  of  that  branch.  Roche  came  to  Leadville 
on  the  night  of  the  28th  of  December,  having  been  sent  there 
by  the  defendant's  trainmaster  from  Salida,  and  reported  to 
Bair,  who  was  unacquainted  with  him,  for  work.  Bair  gave 
him  work  on  the  29th  as  head  brakeman.  On  the  morning 
of  the  30th,  Roche  assisted  Bair  in  making  up  a  train  con- 
sisting of  four  cars  of  coal  and  a  car  of  rough  logs,  intended 
for  mining  timbers,  and  in  getting  out  a  Hanger.  The  logs 
were  of  different  sizes.  In  making  up  the  train,  Bair  observed 
that  a  coal  car  intended  for  the  train  was  marked  ^  bracked 
Flange.*'  This  car  was  ordered  detached,  and  the  other  four 
were  pulled  out  upon  the  main  line.  The  grade  from  Lead- 
ville to  Ibex  is  quite  steep,  and  a  helper  engine  was  ordered 
attached  to  the  rear  of  the  train.  The  flanger  was  behind 
the  head  engine,  the  car  of  loi;s  followed  it,  and  the  coal  cars 
came  next.  The  timber  car  and  the  coal  cars  were  coupled 
together  when  they  were  put  into  the  train.  No  air  was  to 
be  used  on  the  train  that  morning;  and  whether  the  air  hose 
between  these  two  cars  was  coupled  together,  the  witnesses 
did  not  know.  Immediately  after  the  contact  of  the  helper 
engine  with  the  rear  of  the  train,  Roche  was  found  lying  be- 
side the  track  on  the  left  side  of  the  cars,  with  his  head 
crushed  in;  and  it  was  then  discovered  that  a  log  lying  on  the 
floor  of  the  timber  car  projected  beyond  the  end  of  that  car, 
and  towards  the  coal  car  behind  it,  about  10  inches,  so  that  if 
the  two  cars  were  jolted  together  the  end  of  the  projecting 
log  would  strike  the  deadwood  of  the  coal  car  to  the  left  of 
the  drawhead.  The  ends  of  the  other  logs  were  even  with 
the  end  of  the  car  on  which  they  rested.  Blood  was  found 
on  the  end  of  the  projecting  log  and  on  the  opposite  dead- 
wood  of  the  coal  car.  The  time  of  the  accident  was  near 
sunrise.  One  of  the  witnesses  said  the  sun  was  not  up  at  the 
time,  and  it  was  not  full  daylight.  The  weather  was  quite 
cold.  The  company  had  provided  inspectors  at  Leadville, 
whose  duty  it  was  to  see  that  the  cars  generally  were  in  good 
order  before  they  were  started.  These  inspectors  had  marked 
a  car  ''Cracked  Flange,"  and  it  was  detached.  Their  duties, 
however,  were  confined  to  an  inspection  of  tracks,  gears,  and 
wheels.  They  did  not  inspect  loaded  cars.  The  duty  of  such 
inspection  devolved  upon  the  conductor.  On  this  occasion 
he  made  a  very  slight  inspection.  To  use  his  language,  he 
merely  walked  up  the  side  of  the  cars  and  overlooked  them 
generally.  He  did  not  see  the  projecting  log.  Whether  the 
projection  occurred  in  the  loading,  or  was  attributable  to 
some  other  cause,  no  witness  positively  knew.  Bair,  how- 
ever, testified  that  this  log  must  have  been  ''sticking  out"  be- 
fore the  helper  engine  was  coupled  on;  that  logs  were  usually 
rolled  on  the  car  in  any  way,  but  they  generally  bound  each 
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other;  and  that,  as  a  rule,  whenever  shunting  occurred,  the 
whole  load  shifted  together.  Roche  did  not  go  between  the 
cars  in  obedience  to  any  direction  from  the  conductor ;  but, 
according  to  the  testimony  of  the  latter,  it  was  his  duty, 
without  specific  direction,  to  couple  or  uncouple  cars,  and  to 
couple  or  uncouple  air  hose,  and,  whenever  he  observed  any 
thing  that  he  thought  needed  attention,  to  attend  to  it,  and 
go  between  the  cars  for  the  purpose.  The  trial  court,  after 
hearing  the  evidence,  directed  the  jury  to  return  a  verdict  for 
the  defendant.  This  was  done  accordingly,  and  judgment 
entered  on  the  verdict. 

We  think  the  case  should  have  been  submitted  to  the  jury. 
It  is  the  duty  of  the  master  to  exercise  ordinary  care  in 
seeing  that  his  servants  are  provided  with  a  reasonably  safe 
place  in  which  to  work,  and  that  the  instrumentalities  and 
appliances  to  be  used  by  them  are  in  a  reasonably  safe  and 
suitable  condition.  And  he  cannot  escape  responsibility  for 
a  disregard  of  his  duty  by  delegating  its  performance  to  an 
employee.  Such  employee,  without  regard  to  his  rank,  would 
represent  the  master.  He  would  not  be  a  fellow  servant  of 
the  other  employees,  and  his  negligence  would  be  the  master's 
negligence.  Grant  v.  Varney,  2i  Colo.  329,  40  Pac.  771; 
Colorado  Milling  &  Elevator  Co.  v.  Mitchell,  26  Colo.  284,  58 
Pac.  28;  McKean  v.  Fuel  &   Iron   Co.  (Colo.    App.)  71    Pac 

425. 

Whether  we  regard  the  train  of  cars  as  the  place  on  and 
about  which  Roche  was  required  to  work,  or  the  cars  as  the 
instrumentalities  and  appliances  he  was  required  to  use,  is 
immaterial.  The  same  principle  is  applicable  in  either  case, 
and  for  brevity  we  shall  treat  the  cars  as  appliances.  Now, 
one  of  the  appliances  furnished  to  Roche  was  a  car  loaded 
with  mining  timbers.  Car  and  load  together  constituted  the 
appliance;  and,  if  the  load  was  in  a  dangerous  condition,  the 
appliance,  of  which  it  was  a  part,  also  was.  In  his  testi- 
mony, Bair,  the  conductor,  said:  '^Anything  in  reference  to 
the  car  itself,  or  to  the  load  which  is  upon  it,  which  enhances 
the  danger  of  operating  it,  either  to  the  company  or  the  em- 
ployee, is  a  bad-order  car."  Whether  the  log  was  placed  in 
its  dangerous  position  at  the  loading  of  the  car,  or  was  after- 
wards forced  backward  by  the  motion  of  the  train,  or  other- 
wise, does  not  directly  appear;  but,  whatever  the  cause,  the 
company  was  responsible  for  the  condition  of  the  car  when  it 
was  turned  over  to  Roche,  if  such  condition  was,  or  by  the 
exercise  of  reasonable  care  might  have  been,  known  to  it. 
Corbin  v.  Railroad  Co.,  64  Minn.  185,  66  N.  W.  271;  George 
V.  Clark,  85  Fed.  608,  29  C.  C.  A.  374;  Hannah  v.  Railroad 
Co.,  154  Mass.  529,  28  N.  E.  682;  Grant  v.  Varney,  supra; 
Colorado  Milling  &  Elevator  Co.  v.  Mitchell,  supra;  McKean 
V.  Fuel  &  Iron  Co.,  supra. 

But  it  is  contended  that  there  was  no  evidence  that  prior 
to  the  jolt  caused  by  the  coupling  of  the  helper  engine  this 
timber  projected  beyond  the  others,  that  a  condition   which 


Vol  8  R  R  R— Vol  31  Am  &  Eng  R  Cas.  N  S        959 

Roche  V,  Deaver  &  R.  G.  R.  Co 

did  not  exist  could  not  have  been  known,  and  that  the 
absence  of  some  kind  of  a  showing  of  its  previous  projection 
was  a  fatal  failure  of  proof.  It  is  true  that  the  projection  had 
not  been  seen  by  any  witness  until  after  the  accident;  but 
Bair  testified  that,  as  a  general  rule,  in  the  case  of  a  load  of 
logs,  when  there  was  a  shunting,  the  whole  load  shifted 
together.  It  is  true  he  said  that  this  particular  log  may  not 
have  been  bound  by  the  other  logs,  but  he  expressed  the  opin- 
ion that  it  must  have  projected  before  the  coupling.  It  would 
also  seem  from  the  statements  of  this  witness  that,  as  a  rule, 
logs  were  loaded  carelessly.  He  said  they  were  generally 
rolled  on  in  any  way.  His  testimony,  taken  as  a  whole,  pre- 
sented an  important  question  of  fact,  to  be  settled,  not  by  the 
court,  but  by  the  jury.  If,  as  a  general  rule,  whatever  would 
cause  a  movement  among  the  logs  would  shijft  the  whole  load, 
as  no  reason  was  shown  why  this  load  was  not  subject  to  the 
general  rule,  and  as  the  abrupt  coming  together  of  the  cars 
did  not  disturb  the  other  logs,  an  inference  would  be  at  least 
allowable  that  it  did  not  disturb  this.  Indeed,  reasoning 
from  the  probability  that  whatever  would  move  one  stick  of 
timber  would  move  the  entire  load,  the  jury  might  have  found 
that  the  original  position  of  the  log  had  not  been  changed — 
that  it  was  left  projecting  when  it  was  put  upon  the  car — and 
such  conclusion  would  be  strengthened  by  the  evidence  of  the 
careless  manner  in  which  logs  were  loaded  upon  cars. 

But  it  is  insisted  that  Roche  ought  to  have  seen  the  project- 
ing timber,  and  that,  with  the  projection  visible  before  him, 
his  placing  himself  in  a  position  of  exposure  to  injury  from  it 
was  his  own  negligence.  It  may  be  that  Roche  was  guilty  of 
such  contributory  negligence  as  would  preclude  a  recovery  in 
this  action,  but  we  do  not  think  the  evidence  so  conclusive  as 
to  warrant  the  trial  judge  in  taking  the  question  from  the 
jury.  It  must  be  presumed  that  he  went  between  the  cars  for 
some  purpose  connected  with  his  duty  as  a  brakeman.  The 
train  was  being  put  in  readiness  to  move,  and  he  may  have 
thought  that  what  be  had  to  do  must  be  done  quickly.  The 
time  was  early  morning,  and  complete  daylight  had  not  come. 
He  had  the  right  to  assume  that  the  company  had  seen  to  the 
safety  of  the  car.  If  he  was  in  haste,  and  proceeding  by  an 
imperfect  light,  the  projecting  timber  may  well  have  escaped 
his  observation;  and  whether,  under  all  the  circumstances  dis- 
closed by  the  evidence,  he  might  justly  be  charged  with  con- 
tributory negligence,  was  for  the  jury  to  say.  Northern  Pac. 
Railroad  Co.  v.  Everett,  152  U.  S.  107,  14  Sup.  Ct.  474»  38 
L.  Ed.  373;  Corbin  v.  Railroad  Co.,  supra. 

As  the  questions  of  the  defendant's  negligence  and  Roche's 
contributory  negligence  could  be  determined  only  by  the 
jury,  the  court  erred  in  directing  a  verdict.  The  judgment 
must  be  reversed.     Reversed. 

MAXWELL,  J.,  not  sitting. 
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COUPLING  GARS. 

See  Master  and  Servant. 

DBRRIGKS. 

See  Master  and  Servant. 

DITGHBS. 

See  Master  and  Servant, 

BARTH  AND  STONBS. 
See  Master  and  Servant, 

BMPLOYBRS'   LIABILITY 
ACTS. 

See  Master  and  Servant. 

FBLLOW  SBRVANTS. 
See  Master  and  Servant. 

FIRES     SET     B7    LOGOMO- 
TIVBS. 

Whether  Railroad  Company  May 
Stipulate  against  Liability  for 
Its  Negligence. 

General  rule,  42. 

Liability  to  third  persons,  42. 

Liability  to  third  persons — 
contract  operative  only 
between  parties  and  privies, 
42. 

Liability  to   third    persons — 
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goodM  placed  in  warehouse 
without  knowledge  of  the 
owner,  42. 

Liability  to  third  persona- 
liability  to  insurance  com- 
pany paying  loss,  42. 

lyiability  to  third  persons — 
notice  not  sufficient  to  make 
third  person  a  party  to  the 
contract,  42. 

Liability  to  third  persons — 
where  agreement  did  not 
extend  to  property  of  third 
person,  42. 

Property  on  right  of  way,  42. 

Rule  not  affected  by  statute 
fixing  company's  liability 
for  fire,  42. 

Rule  not  affected  by  statute 
prohibiting  carriers  from 
limiting  their  liability,  42. 

Rule  not  confined  to  exemp- 
tions from  liability  for  fire, 
42. 

Whether  contract  inures  to 
benefit  of  reorganized  or 
consolidated  company,  42. 

INITIAL  OABRIBRS. 
See  Carriers  of  Goods. 

LIMiriNG  LIABILITT. 
See  Fires. 

LXJMBBR,  TIMBER,  BTO. 
See  Master  and  Servant, 

MAIL  ORANBS. 

Sei  Master  and  Servant. 

MASTBR  AND  SBRVANT. 


Injuries  to  Employees  from  Ob- 
jects   Overhead,  or   Objects 
oo  near  Track. 


V'; 


Acts  of  fellow  servants,  gen- 
eral rule,  548. 

Acts  of  fellow  servant,  quali- 
fication of  general  rule,  548. 

Acts  of  fellow  servants, 
servants  of  another  com- 
pany not  fellow  servants, 
548. 

Acts  of  fellow  servants, 
servant  not  charged  with 
duty  of  instructing  another 
fellow  servant,  548. 


Acts  of  fellow  servants,  train- 
men and  sectionmen  not 
fellow  servants,  548. 

Assumption  of  risk,  general 
principles,  548. 

Assumption  of  risk  of  dangers 
from  necessary  structures 
against  which  company 
cannot  reasonably  guard, 
548. 

Assumption  of  risk  of  one 
danger  where  employee  has 
knowledge  of  another,  548. 

Assumption  of  risk,  question 
for  jury  in  debatable  casest 
548. 

Assumption  of  risk,  sufficiency 
of  knowledge,  548. 

Assumption  of  risk  where 
danger  open  andobviouSr548. 

Assumption  of  risk  where 
employee  assists  in  abating 
danger  after  having  made 
complaint,  548. 

Assumption  of  risk  where 
employee  is  exercising  due 
care  at  time  of  accident,  548. 

Bridges  and  trestle  supports 
near  track,  548. 

Buildings  and  awnings  near 
track,  548. 

Cattle  chutes  near  track,  548. 

Cattle  guards,  548. 

Cattle  guards  unsafe  to  em- 
ployees on  tracks,. 548. 

Coal  chutes,  548. 

Coal  pile,  548. 

Cars  on  sidings,  548. 

Concurring  negligence  of  mas- 
ter and  fellow  servant,  548. 

Contract  exempting  employee 
from  liability,  548. 

Contributory  negligence,  fail- 
ure of  employee  to  perform 
positive  duty,  548. 

Contributory  negligence,  gen- 
eral principles,  5^. 

Contributory  negligence  in  act- 
ing under  orders,  548. 

Contributory  negligence  in 
coupling  cars  in  motion,  548. 

Contributory  negligence  in 
getting  on  or  off  moving 
cars,  548. 

Contributory  negligence  in 
riding  in  improper  place  or 
position,  548. 

Contributory  negligence  in 
violating  rules,  548. 

Contributory  negligence  in 
violating  rules    where  rule 


INDEX  TO  NOTES  %3 

MASTBR    AND  8BRVANT—  MA8TBB  AKD    SBBVANT— 

Gmtinued.  Continued, 

not   enforced,    or  employee  Station -limit  boards,  548. 

has  no  knowledg^e   thereof,  Stones,  gravel,  or  clinkers  on 

548.  track,  548. 

Contributory  negligence,  pre-  Structures    erected   by    third 

sumption     and    burden    of  „  persons,  548. 

proof,  548.  Stumps,  548. 

Contributory  negligence  ques-  Support  arch  in  tunnel,  548. 

tion    for  jury  in  debatable  Switch  stands,  548. 

cases,  548.  Telegraph  poles,  signal  posts. 

Contributory  negligence,  reli-  m**^'  ^^* 

ance  on  company's  perform-  Temporary  structures,  548. 

ance  of   duty  no  excuse  for  c^  liable  to  fall  on  track, 

employee's  failure  to  use  due  ^»^^* 

care,  548.  Uncovered  ditches,  548. 

Contributory  negligence,  vio-  Water  tanks  and  spo^jts  near 

lation  of  unreasonable  rule,  ^'^**^^»  ^^' 

548.  Where  maintenance  not  negli- 

Contributory  negligence  where  gencc    as  to    employee  In- 

duty  might  have  been  per-  w?"*^^'  ^^' 

formed  at  diflFerent  time,  548.  Whether     employee     having 
Contributory  negligence  where  knowledge  of  danger  charge- 
employee  occupies  improper  *We  with  contributory  neg- 

place  through  no  fault  of  his  ligence,  548. 

own«  548. 

Contributory    negligence,  OBVIOUS  DANQBR. 

whether    employee    charge-  c-^^  jw^./          j  o 

able  with  knowledge  of  dan-  ^^^  -flfa^/^r  and  Servant, 

ger,  and    right    to  rely  ou 

company's    performance  of  PBOJBOTINQ  OROSS-TIB8. 

duty,  548.  See  Master  and  Servant. 
Derricks  near  track,  548. 

Earth  and  stones  liable  to  fall  PROJBOTINQ   ROOK    IN 

on  track,  548.  OUT 
Effect  of  custom,  548. 

Employers'  liability  acts,  548.  See  Master  and  Servant. 
General  rule ,  548. 

General  rule,  illustrations,  548.  j^tjTjUir 
Lumber,  timber,  etc. ,  on  track, 

548.  See  Master  and  Servant. 
Mail  cranes,  548. 

Negligence  in   use  of  sewers  ^^,^,^   .  ^,^  .^_ 

where     open    and    obvious  SNOW  AND  lOB. 

Ove^hlfd  bridges,    escaping.         See  Master  and  Servant. 
liability  by  giving  warning, 
.      548.  SNOW  BANK. 
Overhead  bridges,  height  re- 
quired, 548.  See  Master  and  Servant, 

Overhead  bridges,   height  re- 
quired for  safety  of  brake-  BTATION-LIMIT  BOARDS. 
man  on  high  cars,  548.  c*     njr    *          j  c 

Overhead  bridges,  warning  de-  ^^^  ^^^^^'^  *«^  Servant. 

liTmV^in^aiSXSy:  ""'^'^  BTO^S,    QRAVBL,   OLINK- 

Overhead  wires,  548.  ^'**^- 

Projecting  cross-ties,  548.  See  Master  and  Servant. 
Projecting  rock  in   cut,  near 

track,  548.  STRUOTURBS  BRBOTBD  BT 

Risk  not  assumed  where  dan-  THIRD  PBRSONS. 

ger  slight,  548.  » 

Snow  and  ice  on  track,  548.  See  Master  and  Servant. 
Snow  bank,  548. 
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STUMPS.  TBMPOBAB7  STRXJOTURB8. 

See  Master  and  Servant.  See  Master  and  Servant. 

««.««.«,  ««  .  ^^«  THROUGH  SHIPMHNTS. 

SWITCH  STANDS.  ^^^  ^^^.^„  of  Goods. 

See  Master  and  Servant.  «.«.« 

TBBBS. 

THLBaBAPH      POLBS,    SIGh  ,„  ^  „„  „     «a^t«.«     1^«^ 
NAL  POSTS,  BTO.  ^-^IJIS^^-^^^®     AN1> 

SPOUTS. 

5^^  Jlfaj/^r  aiM?  Servant.  see  Master  and  Servant. 


GENERAL  INDEX. 


ABROQATION. 
See  Rules, 

ABUTTBR8. 

See  Railroads  in  Streets, 
Stations  and  Depots. 
Street  Railways, 

AOOIDBNTS  ON  TBAOK. 

See  Animals. 
Crossings. 
Personal  Injuries. 
Railroads  in  Streets. 

Care  due  licensee  crossing:  part 
of  right  of  way  used  as  foot- 
path. 

Griswold  If.  Boston  A  M.  R.  R. 
(Mass.),  489. 

Care  required  of  trainmen  and 
drivers  of  vehicles  in  using 
street. 

Holt  V.  Pennsylvania  R.  Co. 
(Pa.),  8(H. 

Contributory  Negligence. 

Conduct  in  walking  upon  track 
in  street,  without  necessity, 
where  injury  not  intention- 
ally, or  wantonly  caused. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Schwindt  (Kan.),  473. 
Conduct  of  bicyclist  in  stop- 
ping upon  track  without  look- 
ing behind  him  as  affected  by 
absence  of  signals. 
Zolpher  v.  Camdeo  A  S.  R. 
Co.  (N.  J.),470. 
Direction  of  verdict  for  defend- 
ant because  of  negligence  of 
person  working  near  track 
in  stepping  on  track  within 
eight  or  ten  feet  of  car. 
Gleason   v.  Worcester  Con- 
solidated    St.      Ry.     Co. 
(Mass.),  759. 
epileptic  walking  on  track. 
Marks     v,     Atlantic   Coast 
Line  R.  Co.  (N.  Car.),  756. 
No  recovery  for  gross  negli- 
gence where  failure  to  show 
ordinary  care  on  part  of  per- 
son injured   on  street  rail- 
way track. 

Gleason  v.    Worcester  Con- 
solidated    St.    Ry.  Co. 
(Mass.),  759. 
No  recovery    where  ordinary 
care  on    part  of  person  in- 
jured on  street  railway  track 


AOOIDBINTS  ON  TRA 
Continued. 

could  be  only  conjectural. 
Gleason   v.  Worcester  Con- 
solidated    St.     Ry.     Co. 
(Mass.),  759. 
Direction  of  verdict  for  defend- 
ant   properly    refused    where 
plaintiff,  upon  meeting  a  street 
car,  was  run    into  from   the 
rear  after   driving  upon  the 
other  track. 

Adams    V.  Camden  A  Subur- 
ban Ry.  Co.  (N.J.),. 790. 

Evidence. 

Of  previous  failures  to   give 

street  car  signals,  in  action 

for  injury  to  pedestrian. 

Dyer  v.  Union  R.  Co.  (R.  I.), 
782. 
Testimony  of  engineer. 

Marks    v.   Atlantic     Coast- 
Line  R.  Co.  (N.  Car.),  756. 
Failure  of  employees  to  use  their 
best    judgment    in    assisting 
plaintiff  just  after  accident. 
Griswold   v.  Boston  A  M.  R, 

R.  (Mass.),  489. 
InsufiQciency  of  evidence  tending 
to  discriminate  between  injury 
received  by  plaintiff  being 
struck  and  that  caused  by  de- 
lay in  releasing  her  from  car. 
Griswold  V.  Boston  A  M.  R.  R. 

(Mass.),  489. 
Motorman's  conduct  as  affected 
by  sudden  emergency. 
Ackerman  v.  Union-Traction 

Co.  (Pa.),  485. 
Negligence    after  discovery    of 
peril,  sufficiency  of  evidence. 
Marks  v.  Atlantic  Coast-Line 

R.  Co.  (N.  Car.),  756. 
Negligence  in  operation  of  elec- 
^c  car  colliding  with  another 
vehicle,  depending  upon  dis- 
tance in  which  car  should  have 
been  stopped  after  other  ve- 
hicle should  have  been  seen. 
Zolpher  v.  Camden  A  S.   Ry. 

Co.  (N.  J.),  470. 
Question  for  jury,  negligence 
and  contributory  negligence, 
in  action  for  injuries  to  per- 
son in  wagon  on  steam  rail- 
road track. 
Holt   V.  Pennsylvania  R.  Co« 

(Pa.),  804. 
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^^^^^^^^'  Review. 

Sufficiency  of   evidence  of  neg:-  Contributory   negligence    not 

lifiTcnce     where    boy    on   side  made  basis  for  motion  for 

steps  of  freight  car  was  kUled  nonsuit  in  trial  court. 

by  street  car.    ^^  .       ^       ^  Boyle ».  Union  Pac  R,  Co. 

Ackerman  v.   Union  Traction  (Utah),  5. 
Co.  (Pa.),  485. 

Verdict     for  plainti£f,    injured  APPLIANOBS. 

while  unloading  wagon  backed  c     ^      •         ^ » 

against    curb,   by   street    car  *^^  Carrters  of  Passengers. 

which     approached      without  Master  and  Servant. 

warning,      after      motorman  Street  Railways. 

should   have    seen    signal   to  AT^TtniRf 

McFarland     ».     Consolidated  See  Carriers  of  Passengers. 
Traction  Co.  (Pa.),  673. 

Verdict  for    plaintiff  sustained  ASSAULTS. 

te^'rr«a.xlvanla  R.  Co.  See  CarHers  of  Pas.en,er.. 

(Pa.),   732.  ^  a««««m»^^T  ^«  «T«^ 

ASSUMPTION  OF  RISK. 

AOT  OF  GOD.  5^^  Carriers  of  Passengers. 

See  Carriers  of  Passengers.  Master  and  Servant. 

Definition.  AUTOMATIO  OOUPLBBS. 
Henry  Sonnerborn  Sl  Co.    cr. 

Southern  Ry.  Co.  (S.  Car.),  See  Employers^  Liability  Acts ^ 

AWARD. 

ADDITIONAL  SBRVITUDB.  ^^^  ^^,«^«/  Domain. 

See  Street  Railways. 

BAGOAQB. 

ADVBRSB  USBR.  ^^^  Carriers  of  Passengers. 

See  Right  of  Way.  bIOYOLBS. 

-^Q'H.  See  Crossings. 

See  Carriers  of  Passengers. 

Petsonal  Injuries.  BILLS  OF  LADING. 

AGBN07.  ^^^  Carriers  of  Freight. 

See  Fellow  Servants.  BONDHOLDBRa 

See  Mortgages. 

BONDS. 

See  Railroad  Aid. 

ANIMALS.  Estoppel,    in    foreclosure     pro- 

See  Stock,  Injuries  to.  ceedings,  to  claim  that  bonded 

Carelessness  amounting  to  de-  indebtedness  should  be  scaled, 

-:X!^  :•;  rr«rJw,  ♦Jr --^^  on   ***«    ground  that    cost  of 

?rfnW^«-?/n  f«n5n^tnl?l«2?  coHstruction   of  railroad  waa 

^iJ^^^lrd^  ^   5?R   ?J^r^*  less  than  par  value  of  bonds. 

?.  w!il;  J;  rMut  ^  J?'  Central    *«•«•*    Co.    of    New 

V.  Hawkins  (Miss.),  480.  York  v.  Washington  County 

APPARBNT  AUTHORITY.  K-  Co-  (Mc),  883. 

See  Carriers  of  Passengers.  BRIDGBS. 

APPBAL.  '^^^  Master  and  Servant. 

See  Eminent  Domain.  BURDBN  OF  PROOF. 

Railroad  Aid.  .,      «. 

Street  Railways.  ^^^  -^'^w* 


See  Stations  and  Depots. 
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See  Criminal  Law^ 

OABELBSSNBSS. 
See  Negligence. 

OARRIBRS  OF  FRBIGHT. 
See  Connecting  Carriers. 

Bill  of  lading,  right  of  holder  to 
poftsesaion  of  goods. 
Ryan  v.  Great  Northern  Ry. 

Co.  (Minn.),  315. 
Duty  to  carry  newspapers  with- 
out discrimination. 
Memphis  News    Pub.    €k>.   v. 

Southern    Ry.  Co.  (Tenn.), 

202. 
Duty  to  receive  and  carry  with- 
out discrimination. 
Bedford-Bowling  Green  Stone 

Co.  V,  Oman  (Ky.),  249. 
Effect  of  plaintiff's  discovering 
that  cars  were  insufficiently 
iced  before  they  started,  where 
no  opportunity  to  remedy  sit- 
uation. 
Johnson  v.  Toledo,  S.  &  M. 

Ry.Co.  (Mich.),  137. 
Effect  on  bona  fide  transferee's 
right  to  recover  goods  without 
requiring  surrender  of  bill  of 
lading,  in  violation  of  statute, 
that  it  had  been  fraudulently 
altered. 
Mairs  v.   Baltimore  &  O.   R. 

Co.  (N.  Y.),  238. 
Illegal  discrimination  in  carry- 
ing newspapers. 
Memphis  News  Pub.   Co.    v. 

Southern  Ry.  Co.   (Tenn.), 

202. 
Liability  for  loss  from  fire  after 
arrival  at  destination. 
Missouri  Pac.  Ry.   Co.  v.  L. 

Newberger  &  Bro.    (Kan.). 

218. 

Limiting  Liability. 

Right  under  §5,  art.  1,  c.   72, 

Comp.  St.  Neb. 

Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Collier  (Neb.),  34. 
Plaintiff  could  not  be  compelled 
to  contribute  proportional  part 
of  expenses  incurred  in  estab- 
lishing certain  train  service, 
in  action  for  discrimination  in 
carrying  newspapers. 
Memphis  News   Pub.    Co.    v. 

Southern   Ry.  Co.   (Tenn.), 

202. 
Right  of  owner  to  have  freight 
diverted   pending   transporta- 
tion. 


OARRIBRS    OF    FRBIQHT— 
Continued. 

Ryan  v.  Great  Northern   Ry. 

Co.  (Minn.), 315. 
Rival  publisher,  without  equities 
on  account  of  expenses  in- 
curred through  establishment 
of  certain  train  services,  in  ac- 
tion for  discrimination  in  car- 
rying newspapers. 
Memphis  News   Pub.    Co.  v. 

Southern  Ry.    Co.    (Tenn.), 

202. 

The  fact  that  publisher  solicited 
institution  of  certain  service 
and  expended  money  did  not 
make  train  a  special  one,  so  as 
to  render  discrimination  in 
carrying  newpapers  legal. 
Memphis  News   Pub.    Co.    v. 

Southern  Ry.   Co.    (Tenn.)» 

202. 

OARRIBRS  OF  C^OODS. 
See  Carriers  of  Freight. 

OARRIBRS  OF  UVB  STOOK. 
See  Carriers  of  Freight. 

Contributory  Nagligonce. 

Question  for  jury  where  ship- 
per unloading  car  failed  to 
see  approaching  train. 
Brown  v,  Pontiac,  O.  &  N. 
R.  Co.  (Mich.),  644. 
Delivery  of  car  to  shipper  where 
no  formal  delivery. 
Brown  v.  Pontiac,  O.  &  N.  R. 
Co.  (Mich.),  644. 
Insufficiency  of  alternative  al- 
legations of  negligence. 
Louisville  &  N.  R.  Co.  v.  Dun- 
can &Orr  (Ala.),  144. 
Judicial  notice  of    increase  in 
traffic,  in  action  for  delay. 
Chinn   V.  Chicago  &  A.   Ry. 
Co.  (Mo.),  289. 
Questipc  for  jury  whether  delay 
caused  by  '*car  famine." 
Chinn  v.   Chicago  &  A.  Ry. 
Co.  (Mo.),  289. 
Question  for  jury  whether  ship- 
per injured    while  unloading 
had  right  to  assume  that  car 
had  been  delivered  to  him. 
Brown  v.  Pontiac,  O.  &  N.  R. 
Co.  (Mich.),  644. 
Sufficiency  of  evidence  to  estab- 
lish  liability,    in    action    for 
delay. 

Chinn  z/.  Chicago  &  A.  Ry.  Co. 
(Mo.),  289. 
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See  Tickets  and  Fares. 
Witnesses, 

Absence    of  ne^ligfence    where 
passeager  on  station  platform 
was  struck  by  car. 
Dotson  V.  Erie  R.  Co.  (N.  J.), 
279. 
Apparent  authority  of  train  mas- 
ter to  take  passenger  on  f  reig'ht 
train    bindini^    upon    carrier. 
Dysart   v.  Missouri,  K.  &  T. 
Ry.  Co,  (C.  C.  A.),  197. 
Assaults  by  employees,  liability. 
Birmingham  Ry.    &  Electric 
Co.  V.  Mason  (Ala.),  305. 
Assumption  of  risk,  burden  of 
proof. 

Citizens*  St.   R.   Co.  v.  Jolly 
(Ind.),  175. 
Assumption  of  risks  from  sud- 
den jerks  of  mixed  train. 
Illinois  Cent.  R.  Co.  v,  Vinson 
(Ky.),264. 

Baggage. 

Act  of  God  no  defense  where 
any  negligence  in  exposing 
baggage  to  rain. 
Henry  Sonnerborn  &  Co.  v. 
Southern  Ry.  Co.  (S.  Car.), 
318. 
Duty  to  protect  from  weather. 
Henry  Sonnerborn   &  Co.  v. 
Southern  Ry.  Co.  (S.  Car.), 
318. 
Special  damages  from  failure 
to     protect    baggage    from 
weather. 

Henry  Sonnerborn  &  Co.  v. 
Southern  Ry.  Co.  (S.  Car.), 
318. 
What  constitutes  under  laws 
of  Oklahoma  requiring  cer- 
tain  amount  to    be  carried 
free  of  charge. 
Choctaw,  O.  &  G.  R.  Co.  v. 
Zwirtz  (Okla.),  914. 
Care  due  from    carrier  to  sick 
passenger. 

Atchison,  T.   &  S.  F.  Ry.  Co. 
V.  Parry  (Kan.),  215. 
Care  due    from    street  railway 
to  alighting  passenger. 
Memphis  St.  Ry.  Co.  v.  Shaw 
(Tenn.)»  255. 
Care  due  prospective  passenger 
wrongfully  on  part  of  depot 
grounds. 

Holoombe  v.  Southern  Ry.  Co. 
(S.  Car.),  482. 
Care  due  street  railway  passen- 
ger. 


Metropolitan  St.  Ry.    Co.    v. 

Hanson  (Kan.),  312. 
Complaint  alleged  joint  tort 
against  railroad  company  and 
sleeping  car  company  in  catu- 
ing  injury  to  passenger  from 
violent  movement  of  car,  so 
as  to  prevent  removal  to  fed- 
eral court. 
Dougherty  v.  Yazoo  &  M.  V. 

R.  Co.  (C.  C.  A.), '97. 
Conditions    may    be  prescribed 
on  which  passenger  may  ride 
on  freight  trains. 
Greenfield  v.  Detroit  &  M.  Ry. 

Co.  (Mich.),  271. 
Contract  with  husband  for  car- 
riage of  wife  not  implied  from 
his  mere  purchase  of  ordinary 
ticket. 
Aiken    v.  Southern  Ry.    Co. 

(Ga.),  194. 

Contributory  Negligence. 

Alighting  from  moving  car. 
Lree  V.  Elizabeth,  P.  &  C.  J. 

Ry.  Co.  (N.  J.),  923. 
lyouisville,   H.  &  St.   L.  Ry. 
Co.    V,  Coons  (Ky.),  925. 
Assumption  of  risk  of  riding* 
on  running  board  of  open 
electric  street  car. 
Bainbridge  v.  Union  Trac- 
tion Co.  (Pa.),  774. 
Boarding  moving  freight  train 
under  direction  of  conductor. 
Illinois     Cent.    R.    Co.     v. 
Glover  (Ky.),  911. 
Boarding    moving  street   car 
after  speed  is  slackened  in 
obedience  to  his  signals. 
Hunterson   v.    Union  Trac- 
tion Co.  (Pa.),  927. 
Boarding  moving  train. 
Creech  v.  Charleston.  &  W. 
C.  Ry.  Co.   (S.  Car.),  903. 
Illinois  Cent.  R.   v.  Glover 

(Ky.),911. 
Ricks  V.  Georgia  S.  Sl  F.  Ry. 
Co.  (Ga. ) ,  910. 
Burden  on  person  injured  by 
stepping  on  or  off  a  moving- 
street  car  to  show  why  the 
case  should  go  to  the  jury. 
Hunterson   r.   Union  Trac- 
tion Co.  (Pa.),  927. 
Care  required  of  passenger  in 
using  station  platform. 
Dotson  V.  Erie  R.  Co.  (N. 
J.),  279. 
Degree  of  care  required  of  pas- 
sengers. 
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Carroll  v,   Charleston  &  S. 
R.  Co.  (8.  Car.),  221. 
Direction  of  verdict  on  account 
of    contributory  negligence, 
not  pleaded,  but  appearing 
from  plaintiff's  evidence. 
Chanej  v.  Louisiana  A  M. 
R.  R.  Co.  (Mo.),  333. 
Extending    person    from  car 
window  of  moving  train. 
Union  Pac  R.  Co.  v,  Roeser 
(Neb.),  493. 
P^ailure  to  instruct,  in  absence 
of  request. 

Memphis  St.  Ry.  Co.  v.  Shaw 
(Tenn.),255. 
P^all  from  car  running  around 
curve  not  caused  by. 
Zimmer  v.  Fox  River  Valley 
Electric  Ry.    Co.     (Wis.), 
267. 
JMot,  per  se,  to  take  passage  on 
crowded  car. 

Citizens'  St.  R.  Co.  v.  Jolly 
(Ind.),  175. 
Passenget   injured  by  jolt  be- 
fore securing  secure  footing 
in  crowded  car,  question  for 

jury. 

Citizens'  St.  R.  Co.  v.  Jolly 

(Ind.),  175. 
Passenger  not  guilty  of,  as 
matter  of  law,  in  attempting 
to  alight  after  conductor 
called  transfer  point,  and 
car  stopped. 

United  Rys.  A  Electric  Co. 
of     Baltimore    v.     Wood- 
bridge  (Md. ) ,  156. 
Riding  on  platform. 

Zimmer  v.  Fox  River  Valley 
Electric  Ry.    Co.    (Wis.), 
267. 
Riding  on  platform  of  crowded 
street  car. 

Zimmer  v.  Fox  River  Valley 

Electric    Ry.  Co.    (Wis.), 

267. 

Riding  on  top  of  freight  train 

where      passenger     car     is 

crowded. 

Chaney  v,  Louisiana  &  M. 
R.  R.  Co.  (Mo.),  333. 
Right  of  street  railway  pas- 
senger to  alight  at  place 
other  than  that  specified  in 
posted  notice. 

United  Rys.  A  Electric  Co. 
of    Baltimore     v.     Wood- 
bridge  (Md.),  156. 
Standing  on  platform  of  mov- 
ing electric    interurban  car 


OABRIBRS     OF    PASSBN- 
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in  open  country,  applicabil- 
ity of  rule  as  to  contributory 
negligence  in  standing  on 
platform  of  moving  street 
car  in  city. 

Cincinnati,  L.  &  A.  Electric 

St.  R.  Co.  V.  Lohe  (Ohio), 

447. 

Standing  on    running  board 

of  open  electric  street  car, 

and  thrown    off  by  sudden 

jerk. 

Bainbridge  v.  Union  Trac- 
tion Co.  (Pa.),  774. 
Violation  of  rules. 
Cincinnati,   L.    ft  A.   Elec- 
tric  St.   R.    Co.   V,  Lohe 
(Ohio),  447. 
Could    not    be    held,  as  matter 
of  law,  that  logs  not  chained 
were     properly      loaded     on 
freight    train    carrying    pas- 
senger. 

Greenfield    v.    Detroit  A  M. 
Ry.  Co.  (Mich.),  271. 

Damages. 

Excessive  damages    for    fail- 
ure to  stop  at  flag  station. 
Yazoo   A  M.  V.    R.  Co.  v. 

Faust  (Miss.),  242. 
Exemplary  damages  for  ejec- 
tion of  passenger,  instruc- 
t  i  o  n  not  objectionable 
because  of  use  of  clause 
"and  when  the  act  is  done 
in  the  strict  line  of  duty  of 
the  conductor." 
Choctaw,  O.  A  G.  R.  Co.  v. 

Hill  (Tenn.),776. 
Loss  of  time,  physical  and 
mental  suffering,  and 
humiliation  as  elements  of 
damages  from  wrongful 
ejection. 
Choctaw,    O.    A  G.  R.    Co. 

r.  Hill  (Tenn.),  776. 
Malicious     prosecution,      ex- 
emplary damages. 
Kelly  V.   Durham  Traction 

Co.  (N.  Car.),  164. 
Malicious  prosecution,  puni- 
tive damages  not  recover- 
able in  absence  of  gross 
negligence,  insult,  oppres- 
sion, or  other  circumstances 
of  legal  aggravation. 
Kelly  V,   Durham  Traction 

Co.  (N.  Car.),  164. 
Punitive   damages    for  eject- 
ing   passenger    attempting 
to  ride    on   expired   ticket, 
question  for  jury. 
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Norman    v.     Southern  Ry. 
Co.  (S.  Car.),  307. 
Punitive  damages  for  forcible 
ejection. 

Choctaw,  O.   A  6.    R.  Co. 
V.  Hill  (Tenn.),  776. 
Punitive  damagrea  recoverable 
where  conductor   was    rude 
to    aged  passenger  carried 
beyond  destination,  and  in- 
jured while  alighting. 
Memphis    St.     Ry.    Co.    v, 
Shaw  (Tenn.),  255. 
$249.50    excessive  verdict  for 
canning  passenger  beyond 
station,  where  punitive  dam- 
ages not  warranted. 
Central  of  Greorgia  Ry.  Co. 
V.  Wood  (Ga.),  185. 
$250  not  excessive  verdict  for 
forcible  ejection  of  servant 
of  news  agent  resulting  in 
loss  pf  stock  in  trade. 
Choctaw,  O.   A  G.   R.   Co. 
V.  Hill  (Tenn.),  776. 
Degree  of  care. 
Lrouisville  Ry.  Co.  v,  Hartlege 
(Ky.),  276. 
Degree  of  care  due  passengers 
in  running  cars  through  mob. 
Bos  worth    V,    Union    R.    Co. 
(R.  I.).  237. 
Degree  of  care,  instruction. 
Carroll  v.  Charleston  A  S.  R. 
Co.  (S.  Car.),  221. 
Degree   of  care,   instruction  er- 
roneous for  failure  to  limit. 
North  Chicago  St.  R.  Co.  v. 
PolkeydU.),  169. 
Degree  of    care  required    as  to 
roadbed  and  appliances. 
Irouisiana     A   Northwest    R. 
Co.  V.  Crumpler  (C.  C.  A.), 
261. 
Degree    of  care     required,    in- 
structions in  action  for  injury 
from  derailment. 
Louisiana    &     Northwest    R. 
Co.  V,  Crumpler  (C.  C.  A.), 
261. 
Degree  of  care  required  of  street 
railway. 

Citizens'  St.  R.    Co.  v.   Jolly 
(Ind.),17S. 
Degree  of  care  with    respect  to 
platforms. 

Dotson  V,  Erie  R.  Co.  (N.  J.), 
279. 
Duty  to   assist  aged  passenger 
to  alight. 

Memphis  St.  Ry.  Co.  v.  Shaw 
(Tenn.),  255. 
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Duty  to  furnish  means  of  board- 
ing train  as  affected  by  cus- 
tom unknown  to  passenger. 
Atlantic  A  B.  R.  Co.  v.  Ander- 
son (Ga.),  773. 
Duty  to  warn  passengers  to 
keep  seats  where  car  stopped 
before  reaching  transfer 
point. 

United  Rys.  A  Blectric  Co. 
of  Baltimore  v,  Woodbridge 
(Md.),156. 

Ejection. 

Damages  for  ejecting  from 
moving  car. 

Holt   V.  Hannibal  A   St.   J. 
Ry.  Co.  (Mo.),  294. 
Evidence  of    physical  suffer- 
ing from  fact  that  passen- 
ger was  jerked  from  train. 
Choctaw,  O.  A  G.  R.  Co.  v, 
HiU  (Tenn.),  776. 
Force  that  may  be  used  where 
passenger  is  disorderly. 
Moore    v.  Nashville,    C.  A 
St.  L.  Ry.  (Ala.),  767. 
Irrelevant     testimony    as    to 
conduct     of    plaintiff    and 
others     before     and    after 
ejection. 

Moore  v.    Nashville,    C.  A 
St.  L.  Ry.  (Ala.),  767. 
Liability  for  ejection  of  pas- 
senger    offering    defective 
transfer  ticket. 
Memphis    St.    Ry.    Co.    v. 
Graves  (Tenn.),  505. 
Offer  to  pay  fare  in  cash. 
Ford  V.  Bast  Louisiana  R. 
Co.  (La.),  229. 
Plea  merely  setting  up  that 
conductor     when     ejecting 
passenger     was    acting    as 
police    ofiQcer   of  the  state 
was  insufficient. 
Moore  v.     Nashville,    C.    A 
St.  L.  Ry.  (Ala.),  767. 
Right  to    eject  for    delay  in 
tendering  fare. 
Garrison     v.    United    Rail- 
ways A    Electric    Co.  of 
Baltimore  (Md.)>301. 
Scalping  tickets  on  train  by 
person  employee  of  another 
company,  and  riding    free, 
justification    for    expulsion 
although  he  offers  to  pay  fare 
in  cash. 

Ford  V.  East  Louisiana  R. 
Co.  (La.),  229. 
Second    attempt  to  eject,  re- 
fusal to  make  change,  and 
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eTideace  of  custom  to  iasae 

credit  slips. 

Holt  V,  Haanibal   A  St.  J. 

Ry.  Co.  (Mo),  294. 
Tender    of    fare,    burden    of 
proof. 
Holt  V,   Hannibal  A  St.  J. 

Ky.  Co.  (Mo.).  294. 
Wrong'ful  second  ejection,  af- 
ter offer  to  pay  fare,  of  em- 
ployee of  news  company,  for 
violation  of  rules. 
Choctaw,  O.  A  G.  R.  Co.  v. 

Hill  (Tenn.),  776. 

Evidence. 

Carrying  beyond  destination, 
Evidence  of  what  was  said 
and  done  by  conductor  and 
plaintiff. 

Memphis    St.    Ry.    Co.   v, 
Shaw  (Tenn.),  255. 

Custom  to  issue  credit  slips. 
Holt  V,   Hannibal  A  St.  J. 
Ry.  Co.  (Mo.),  294. 

Declaration  of  street  car  con- 
ductor, made  while  assisting 
alighting  passenger  to  arise 
from  ground,  not  admissible 
on  ground  of  agency. 
Blackman  v.  West  Jersey  A 
S.  R.  Co.  (N.  J.),  364. 

Declaration  of  street  railway 
conductor,  made  while  as- 
sisting alighting  passenger 
to  arise  from  ground,  not 
res  gestae. 

Blackman  v.  West  Jersey  A 
S.  R.  Co.  (N.  J.),364. 

Error  in  refusing  to  explain 
issues  in  action  for  injury  to 
passenger  struck  by  side  of 
tunnel  while  riding  on  run- 
ning board  of  street  car, 
where  five  counts  in  declara- 
tion. 

North  Chicago  St.  R.  Co.  v. 
Polkey  (Ill.),169. 

Malicious  prosecution,  admis- 
sibility of  evidence  as  to 
conspiracy,  and  drunken- 
ness of  other  parties  arrested 
at  same  time  inadmissible. 
Kelly  V.  Durham  Traction 
Co.  (N.  Car.),  164. 

Malicious  prof  ecution,  circum- 
stantial evidence  that  de- 
fendant instigated  prosecu- 
tion. 

Kelly    V.  Durham  Traction 
Co.  (N.  Car.),  164. 

Malicious    prosecution,    suffi- 


ciency    of     evidence    that 

defendant  caused  arrest  of 

passenger  for  refusal  to  pay 

fare. 

Kelly  V.   Durham  Traction 
Co.  (N.  Car.),  164. 
Res     gestae,     conduct       and 

remarks  of    passenger  and 

others,    before     and    after 

ejection,  were  not. 

Moore    v.    Nashville,  C.  A 

St.  L.  Ry.  (Ala.),  767. 

Fall      from     car     caused     by 

negligence     in     running     it 

around  curve. 

Zimmer  v.  Fox  River  Valley 

Electric  Ry.  Co.  (Wis.),  267. 
I^ack  of  opportunity  to  pro- 
cure ticket  no  excuse  for 
forcibly  resisting  conductor 
enforcing  rule  requiring  extra 
fare  for  failure  to  procure 
ticket. 
Monnier  v.  New    York    Cent. 

A    H.   R.  R.   Co.    (N.    Y.), 

187. 
Liability  for  act  of  conductor, 
enforcing  rule  requiring  extra 
fare  for  failure  to  procure 
ticket,  in  repelling  assault  by 
passenger. 
Monnier  v.  New  York   Cent. 

A    H.  R.   R.   Co.   (N.    Y.), 

187. 
Liability   for   injury  to  alight- 
ing   passenger      because    of 
absence   of  stool  in   custom- 
ary place  near  pUtform. 
Cincinnati,  N.  O.  A  T.  P.  Ry. 

Co.  z/.  Bell  (Ky.),233. 

Liability  for  injury  to  passen- 
ger riding  on  log  train, 
instructions. 

Greenfield  v,    Detroit    A    M. 
Ry.  Co.  (Mich.),  271. 
Malicious  prosecution,    absence 
of  malice  no  defense. 
Kelly    V,     Durham    Traction 
Co.  (N.  Car.).  164. 

Malicious  prosecution,  evidence 
tending  to  show    malice    on 
part  of  conductor  in  refusing 
to  accept  fare.  * 

Kelly     V.    Durham    Traction 
Co.  (N.  Car.),  164. 

Malicious    prosecution,    malice 
inferred     from     absence     of 
probable  cause. 
Kelly  V,  Durham  Traction  Co. 
(N.  Car.),  164. 

Malicious  prosecution,  need  not 
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be     shown     that    defendant 
actually  swore  out  warrant. 
Kelly  V.  Durham  Traction  Co. 
(N.  Car.),  164. 
Negrligrence    question    for   jury 
where  passengfer  was  injured 
by  jolting"  of  car. 
Citizens'  St.  R.  Co.  v.  Jolly 
(Ind.),  175. 
l^egUgence  question    for    jury 
where     trunk     was     thrown 
against  prospective  passenger. 
Holcombe  v.  Southern  Ry.  Co. 
(S.  Car.),  482. 
Negligence  question  of  law. 
Metropolitan   St.   Ry.   Co.   v. 
Hanson  (Kan.),  312. 
Nonsuit    properly    granted,    in 
action  for  injury  to  alighting 
passenger      resulting      from 
contact  with  boarding  passen- 
ger,   which    could    not  hare 
been  reasonably  anticipated. 
Fritz    V,    Southern    Ry.    Co. 
(N.  Car.),  243. 
Not  liable  for  injury  caused  by 
cinder  coming   through  open 
door. 

Missouri,  K.  A  T.  Ry.  Co.  v. 
Orton  (Kan.),  220. 
Not  negligence,  as  matter  of 
law,  to  permit  street  car  pas- 
senger to  ride  on  running 
board. 

North  Chicago  St.   R.    Co.  v. 
Polkey  (111.),  169. 
Passenger's  right  to  use  station 
platform. 

Dotson  V.  Brie  R.  Co.  (N.  J.), 
279. 
Pleading  negligence. 
Citizens'  St.  R.   Co.   v.  Jolly 
(Ind.).  175. 
Presumption  that  person  riding 
on  freight  train  a  trespasser, 
rebuttal. 

Dysart  v.  Missouri,  K.  &  T. 
Ry.  Co.  (C.  C.  A.),  197. 
Prima  facie  case  of  negligence 
in  suddenly  starting  car  before 
street  railway  passenger  could 
alight. 

United  Rys.  A  Electric  Co.   of 
Baltimore     v,     Woodbridge 
(Md.),  156. 
Right  to  limit  time  for  making 
transfers,  under  Acts  1900,  of 
Maryland,  p.  463,  c.  313. 
Garrison  v.   United  Railways 
&  Electric  Co.   of  Baltimore 
(Md.),  301. 
Right  to  refuse  to  accept  expired 
transfer. 


Garrison   v.  United  Railwaya 
^&  Electric  Co.  of  Baltimore 
(Md.),  301. 

Same  care  due  licensees  and 
passengers  in  unloading  bag- 
gage at  depot. 

Holcombe  v.  Southern  Ry.  Co. 
(S.  Car.),  482. 

Separation  of  white  and  colored 
passengers,    constitutionality 
of  statute. 
State  V.  Pearson  (I^a.),  324. 

Sufficiency  of  complaint,  in  ac- 
tion for  injury  to  passenger 
boarding  moving  train,  alleg- 
ing failure  to  stop  train  at 
crossing. 

Creech  v.  Charleston  A  W.  C. 
Ry.  Co.  (S.  Car.),  903. 

Ticket  scalper  cannot  be  denied 
tran  sportation. 

Ford  V.  East  Louisiana  R.  Co. 
(La.),  229. 

Verdict  for  defendant  where 
plaintiff  relied  wholly  on  doc- 
trine of  res  ipsa  loquitur,  and 
there  was  absence  of  negli- 
gence with  respect  to  defect- 
ive appliance. 

Murray  v,  Pawtuxet  Valley 
St.  Ry.  Co.  (R.  I.),  235. 

Waiver  of  rule  requiring  permit 
to  ride  on  a  freight  train  as  a 
passenger  implied  from  con- 
tinued disregard. 
Greenfield  v.  Detroit  A  M.  Ry. 
Co.  (Mich.),  271. 

Who  Are  Passengers. 

Complaint  insufficient  to  show 
that  plaintiff  was  a  passen- 
ger. 

Birmingham  Ry.  A  Electric 

Co.  V,  Mason  (Ala.),  305. 

Complaint     showed,       prima 

facie,  that    plaintiff  was  a 

passenger. 

Citizens'  St.  R.  Co.  v.  Jolly 
(Ind. ) ,  175. 
Person  riding  on  freight  train 
under     arrangement     with 
conductor,    in    violation   of 
rule  known  to  both,  is  not. 
Greenfield   v,  Detroit  A  M. 
Ry.  Co.  (Mich.),  271. 
Prospective  passengers. 
Holcombe   v.  Southern  Ry. 
Co.  (S.  Car.),  482. 

OARS. 

See  Carriers  of  Live  Stock. 
OHANGB  OF  GBADB. 

See  Street  Railways, 
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OHABTBBS. 

See  /Railroads, 

OHELDRBN. 

See  Crossings, 
Trespassers. 

OOAIi  OHUTBS. 

See  Af  osier  and  Servant, 

OOIiLISIONS. 

See  Street  Railways, 

COMMON  OARRIBBS. 

See  Carriers  of  Freight, 
Carriers  of  Live  Stock, 

COMMON  KNOWIiBDGB. 
See  Stocky  Injuries  to, 

COMMON  LAW. 

See  Death  by  Wrongful  Act, 
Fellow  Servants, 
Presumptions, 

COMPBNSATION. 

See  Eminent  Domain, 
Master  and  Servant, 
Street  Railways, 

CONCUBRBNT    NBGLI- 
GBNCB. 

See  Contributory  Negligence, 
Crossings, 

CONNBOTING  C  ARBIBBS. 
See  Carriers  of  Live  Stock, 

Care  required  of  initial  carrier 
in  selecting-  connecting-  car- 
rier. 

lA>niaviUe  &  N.  R.  Co.  v,  Dun- 
can &  Orr  (Ala.),  144. 

Dnty  of  initial  carrier  where 
connecting  carrier  refaaea  to 
accept  live  stock  for  transpor- 
tation. 

Louisville  &  N.  R.  Co.  v,  Dun- 
can &  Orr  (Ala.),  144. 

Evidence. 

Parol  evidence  was  not  objec- 
tionable as  tending  to  con- 
tradict bill  of  lading  with 
respect    to    designation    of 
connecting  carrier. 
Louisville   &  N.   R.   Co.   v, 
Duncan  &  Orr  (Ala.),  144. 
Liability  of  initial  carrier  for 
negligence  of  connecting  car- 
rier   in    failing  to    keep  car 
properly  iced. 

Johnson   v.  Toledo,  S.  &  M. 
Ry.  Co.  (Mich.),  137. 
Presumption  that  terminal  car- 
rier    damaged     goods       not 


CONNBCTING 
Continued, 

changed  by  Civ.  Code  of 
South  Carolina,  §  2176. 
Willett  v.  Southern  Ry.  Co. 
(S.  Car.),  141. 
Question  for  jury  whether  dam- 
ag-e  from  failure  to  properly 
ice  car  occurred  on  defendant's 
line. 

Johnson  v,  Toledo,  S.  &  M. 
Ry.  Co.  (Mich.),  137. 

CONSOLIDATION. 
See  Liens, 

CONSTITUTIONAL  LAW. 

See  Contributory  Negligence,, 
Employers*     Liability 

Acts, 
Street  Railways, 
Taxation, 

Act  March  4,  1897  of  Indiana, 

not  invalid  as  infringing  right 

of  trial  by  jury. 

Citizens'   St.  R.  Co.   v.  Jolly 
(Ind.),  175. 
Penal  statute  providing  for  sep** 

aration  of  white  and  colore^ 

passengers. 

State  V.  Pearson  (La.),  324. 

CONTINUOUS  ACTS. 
See  Master  and  Servant, 

CONTRACTS. 

See  Carriers  of  Passengers, 
Street  Railways, 

CONTRIBUTORY      N  B  G  L I-. 
GBNCB. 

See  Accidents  on  Track, 
Appeal, 

Carriers  of  Live  Stock, 
Carriers  of  Passengers, 
Crossings, 

Master  and  Servant, 
Negligence, 

Direction  of  verdict  because  of 
contributory  negligence  of  pas*i 
senger  not  pleaded,  but  appear-> 
ing  from  his  own  evidence. 
Chaney  v,  Louisiana  &  M.  R. 
R.  Co.  (Mo.),  333. 

Failure  to  anticipate,    and    act 
upon,  another's  negligence. 
ISrie  R.  Co.  v,  Kane  (C.  C.  A.), 
423. 

Necessity  of  pleading  absence  of « 
in  action  for  injury  to  prop-* 
erty. 

Cleveland,  C.,C.  &  St.  L.  Ry^ 
Co.  V,  Wisehart  (Ind.)i  86. 
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Pleading. 
Cogdell  V.  Wilmiagrton  &  W. 

R.  Co.  (N.  Car.),  487. 
Recovery    for  K^osa  negrligence 
prerented    by    aubaequeat   or 
concurrent  contributory  negli- 
gence. 
Labarge  v,  Pere  Marquette  R« 

Co.  (Mich.),  456. 
Statute  rendering  it  nnneceaaary 
to  allege  or  prove  abaence  of 
contributory    negligence    not 
unconatitutional. 
Citizena'  St.  R.  Co.    v.  Jolly 

(Ind.),  175. 

OORPOBATIONS. 

See  Mortgages, 
Power  of  corporationa  to  dedicate 
land  for  atreet. 

Haat  V,  Piedmont 'ft  C.  R.  Co. 
(W.  Va.)»108. 

OOUPLING  OARS. 

See  Employers*  Liability  Acts, 
Master  and  Servant, 

COURTS. 

See  Province  of  Courts, 

ORBDIT  SLIPS. 

See  Carriers  of  Passengers, 

ORIMINAIi  LAW. 

Inaufficiency  of  indictment  for 
burglary  in  breaking  and  en- 
tering flat  car  loaded  with 
wheat  covered  with  tarpaulin. 
State  V,   Petit  (Waah.),  92. 

OROSSINGtS. 

See  Accidents  on  Irack, 

Care  required  of  railroad. 
Cheaapeake  &  O.   Ry.   Co.  v. 

Riddle  (Ky.),  77. 
Delaware,  L.  Sl  W.   R.  Co.  v. 
Devore  (C.  C.  A.),  56. 

Contributory    Negligence. 

Care  required  of  traveler. 
Cheaapeake  &  O.  Ry.   Co.  v. 

Riddle  (Ky.),  77. 
Delaware,  L.  &  W.  R.  Co.  v, 
Devore  (C.  C.  A.),  56. 
Failure    to    signal,    and    ex- 
cesaive  speed. 

Moore    v.    Lindell    Ry.  Co. 
(Mo.),  46. 
Insufficiency  of  evidence. 
Stone  V,  Boston  &  M.  R.  R. 
(N.  H.),82. 


OBJOQ&mQ&—ConHnued. 

Intoxication. 
Mercer  v.  Southern  Ry.  (8. 
Car.).  703. 
No   defenae  where  injury  the 
reault  of  wantbnneas. 
Central  of  Georgia  Ry.  Co. 
V,  Partridge    (Ala.),   727. 
Nonauit  becauae  of  plaintiff's 
own  teatimony. 
Bar  field  v.  Southern  Ry.  Co. 
(Ga.).  752. 
Not  liable  where  admixture  of 
contributory  negligence  and 
negligence  with    reapect  to 
aignala. 

Mercer  v.  Southern  Ry.  (S. 
Car.),  703. 
Question  for  jury  where  person 
waa  injured  at  private  croaa- 
ing. 

Def rieze  v,  Illinoia  Cent.  R. 
Co.  (Iowa),  69. 
Divided  train  not  aufficient  invi- 
tation to  cross  where  view  of 
other  track  ia  obscured  thereby. 
Paasman  v.  West  Jersey  ft  S. 
R.  R.  (N.  J.),  74. 

Evidence. 

Kvidence  aa  to  remarka  of 
deceased  with  respect  to  dan- 
geroua  character  of  croaaing, 
admiaaible. 

Stone  v,  Boaton  &  M.  R.  S. 
(N.  H.),  82. 
Evidence  of  previoua  failnrea 
to  give  street  car  aignala,  in 
action  for  injury  to  pedea- 
tnan  at  interaection  of 
atreela. 

Dyer  v.  Union  R.  Co.  (R.  I.), 
782. 
Proposala,  made  by  defendant, 
prior  to  action  to  compel  it 
to     construct    under    grade 
crossing,   inadmissible. 
State  ex  rel.  Board  of  Com'ra 
of  Ramaey  County  v.  Min- 
neapolia,  St.  P.  &  S.  S.  M. 
Ry.  Co.  (Minn.),  687. 
Reputation  for  aobriety. 
Cheaapeake  8t  O.  Ry.  Co.  v. 
Riddle  (Ky.),  77. 
Watch  which  had  atopped    in 
deceaaed'a  pocket. 
Stone  V,  Boston  &  M.  R.  R. 
(N.  H.),82. 
Liability  on  account  of  wanton- 
neaa  in  running  atreet  car  over 
crossing,  although  motorman 
was  not  aware   of    plaintiffs 
peril. 

Birmingham  Ry.  &  Electric 
Co.  v,  Jackaon  (Ala.),  810. 
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Negclig-ence  mast  be  proximate 
cause  of  accident. 
Butts  V.  Atlantic  &  N.  C.  R. 

Co.  (N.  Car.),  710. 
Presumption  that  company  had 
informed     engineer     of      all 
danglers  incident  to   running 
over  the  crossing. 
Central  of  Georgia  Ry.  Co.  v. 

Partridge  (Ala.),  727. 
Railroad  company  cannot  enjoin 
construction  of  a  street  railway 
across  its  tracks  in  public 
road,  where  none  of  its  fran- 
chises are  invaded  or  injured. 
North  Pennsylvania  R.  Co.   v. 

Inland  Traction  Co.    (Pa.), 

823. 
Railway  company  could  not  en- 
join use  of  a  bridge  over  its 
tracks  for  street  railway  cross- 
ing. 
North  Pennsylvania  R.  Co.  v. 

Inland  Traction  Co.    (Pa.), 

823. 

Signals. 

£^rror  in  admitting    negative 
testimony    where     crossing 
was  used  by  two  companies. 
Chesapeake  &  O.  Ry.  Co.  v. 
Riddle  (Ky.),  77. 
Failure  to  signal  as  evidence 
of  negligence. 
Butts  V,  Atlantic  A  N.  C.  R. 
Co.  (N.  Car.),  710. 
Iriability  because  of  failure  to 
give  signals  where  contribu- 
tory   negligence    was     not 
proximate  cause. 
Mercer  v.  Southern  Ry.   (S. 
Car.),  703. 
Negative  testimony  of  passen- 
gers. 

Stone  V.  Boston  A  M.  R.  R. 
(N.  H.),  82. 

No  recovery  where  failure  to 
signal  and  excessive  speed, 
and  subsequent  contributory 
negligence. 

Moore  v.  Lindell  Ry.    Co. 
(Mo.),  46. 

Not  liable  where  admixture  of 
contributory  negligence  and 
negligence  with  respect  to 
signals. 

Mercer  v.  Southern  Ry.   (S. 
Car.),  703. 

Person  at  private  crossing  has 
right  to  rely  on  signals  given 
at  public  crossing. 
Defrieze  v,  Illinois  Cent.  R. 
Co.  (Iowa),  69. 


OROB&INQB— Continued. 

Positive  and    negative    testi- 
mony, question  for  jury. 
Daniels  v.  New  York,  N.  H. 
A  Hi  R.  Co.  (Mass.),  64. 
Private  crossings,  duty  of  rail- 
road. 

Defrieze  v.  Illinois  Cent.  R. 
Co.  (Iowa),  69. 
SuflBciency  of    evidence    that 
death  was  caused  by  negli- 
gence. 

Stone  V.  Boston  A  M.  R.  R. 
(N.  H.),  82. 

opoeo. 

£^vidence  as  to  speed  of  train. 
Stone  V,  Boston  A  M.  R.  R. 
(N.  H.),  82. 
No  recovery .  where  failure  to 
signal,  excessive  speed,  and 
subsequent  contributory  neg- 
ligence. 

Moore  v.   Lindell    Ry.    Co. 
(Mo.),  46. 
Objection  to  testimony  of  non- 
expert as  to  speed  of  train 
presented  no  question  of  law. 
Stone  V.  Boston  A  M.  R.  R. 
(N.  H.),  82. 

Stop,  Look  and  Listen. 

Care  required. 
Delaware,  L.  A  W.  R.  Co.  v. 
Devore(C.  C.  A.),  56. 
Care  required  of  bicyclist. 
Passman  v.  West  Jersey  A 
S.  R.  R.  (N.  J.),  74. 
Care  required  of  traveler. 
Passman  v.  West  Jersey  A 
S.  R.  R.  (N.  J.),  74. 
Care  required  of  traveler   in 
looking  for  trains. 
Defrieze  v.  Illinois  Cent.  R. 
Co.  (Iowa),  69. 
Contributory  negligence  in  not 
descending      from      wagon 
where  view  was  obstructed. 
Kinter  v.  Pennsylvania  R. 
Co.  (Pa.),  61. 
Decedent  guilty  of    contribu- 
tory negligence,  as   matter 
of  law,  when  attempting  to 
cross  street  railway  track. 
Moore  v.    Lindell    Ry.    Co. 
(Mo.),  46. 
Question    for    jury     whether 
plaintiff's  parents  guilty  of 
contributory  negligence    in 
attempting  to   drive  across 
tracks,  where  view  was  ob- 
structed near  tracks,    after 
dark,  and  there  was  failure 
to  give  signals. 
Delaware,  L.  A  W.  R.  Co.  v. 
I>evore(C.  C.  A.),  56. 
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When  person  is   justified    in 
attempting  to  cross  without 
"using:  precautions." 
Defrieze  v,  Illinois  Cent.  R. 
Co.  (Iowa),  69. 
Willfulness  not  depending*  upon 
engineer's  knowledge  of  con- 
ditions peculiar  to  the  cross- 
ing. 

Central  of  Georgia  Ry.  Co.  v. 
Partridge  (Ala.),  727. 
Willfulness  where  speed  in  yio- 
lation  of  ordinance,  absence  of 
signals,  and  negligence  after 
discovery  of  peril. 
Central  of  Georgia  Ry.  Co.  v. 
Partridge  (Ala.),  727. 


OUBRBNT  INOOMB. 
See  Insolvency. 

OUBVES. 

See  Carriers  of  Passengers, 

CUSTOMS  AND  USAGES. 

See  Carriers  o/  Passengers, 
Af  aster  and  Servant, 

DAMAGES. 

See  Death  by  Wrongful  Act, 
Eminent  Domain, 
Master  and  Servant, 
Personal  Injuties, 
Railroads  in  Streets, 
Street  Railways, 

DEATH. 

See  Death  by  Wrongful  Act, 

DEATH       BY     "WBONaFUIi 
ACT. 

See  Contributory  Negligence, 
Personal  Injuries, 

Common  law  gives  no  right  of 
action. 

i:A>ui8ville   &  N.    R.    Co.     v, 
Jones  (Fla.),  694. 

Damages. 
Admission    of    testimony    of 
deceased's      widow      that 
'*  times  had  been  hard"  not 
such  prejudicial  error  as  to 
require  new  trial. 
Stone  V,  Boston  &  M.  R.  R. 
(N.  H.),  82. 
Pecuniary  loss  of  next  of  kin. 
Union  Pac.  R.  Co.  v,  Roeser 
(Neb.),  493. 
Petition  not  demurrable    for 
alleging  existence    of   con- 
tract by  deceased  to  support 


DEATH      BY      WBONGFUI* 

A.OT— Continued, 

next  of  kin,  without  alleg- 
ing sufficiency  of  estate  of 
deceased. 

Union  Pac.  R.  Co.  v.  Roeser 
(Neb.),  493. 
Dependence    for    support,  how 
established. 

Louisville  &  N.  R.  Co.  v,  Jones. 
(Fla.),  694. 
£/xistence  of  person  having  xnre- 
cedent  right  to  maintain  ac- 
tion may  be  shown  in  bar  of 
plaintiff's  right  to  recover  un- 
der Florida  statute. 
Louisville    &  N.     R.    Co.   v.. 
Jones  (Fla.),  694. 
Plaintiff,  under  Florida  statute. 
Louisville  &  N.  R.  Co.  v,  Jones. 
(Fla.),  694, 
Presumption  of  due  care  on  part 
of  deceased. 

Cogdell  v,  Wilmington  &  W. 
R.  Co.  (N.  Car.),  487. 
Presumption  of  due  care  on  part 
of  deceased,  erroneous  instruc- 
tion using  word  * 'inference" 
instead  of  word  * 'presump- 
tion." 

Cogdell  V.  Wilmington  &  W. 
R.  Co.  (N.  Car.),  487. 

DEDIOATION. 

See  Corporations, 

Streets  and  Highways, 

DEFEOTS. 

See  Master  and  Servant, 

DEPABTMENTS    OF    8BBV- 
lOB. 

See  Master  and  Servant, 
DEPENDENOB.. 

See  Death  by  Wrongful  Act, 

DEPOTS. 

See  Stations  and  Depots, 
DEPOTS  AND  STATIONS. 

See  Trespassers, 

DIFFEBENT  DEPABTMENTS 
See  Master  and  Servant, 

DISOOVEBED  PEBIL. 

See  Crossings, 
Trespassers^ 

DISOBIMINATION. 

See  Carriers  of  Freight, 
Tickets  and  Fares, 
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DISOBDBRL7  OONDUOT. 
See  Carriers  of  Passengers, 

DIVBBSION. 

See  Carriers  of  Freight, 
DIVBBSION  OF  BABNINGS. 

See  Insolvency, 
DOGS. 

See  Animals, 

DONATIONS. 

See  Railroad  Aid, 

DBI7NKBNNBSS. 
See  Crossings, 

BABNINQ  OAPAOmr. 
See  Personal  Injuries, 

BJBOTION. 

See  Cart  iers  of  Passengers. 

BLBOTBIO  BAILWA7S. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Street  Railways, 
Interurban    railway    as    street 
railroad. 

Cincinnati,  I4.  &  A.  Electric 
St.  R.  Co.  V.  I^ohe  (Ohio), 
447. 

BLBVATBD  BAILWA7S. 
See  Street  Railways, 

BMBBGBNOIES. 

See  Accidents  on  Track, 

BMINBNT  DOMAIN. 

See  Railroads  in  Streets. 
Stations  and  Depots, 
Street  Railways. 
Attempted      condemnation      of 
land  of  another  railroad  com- 
pany    void    as    an     entirety 
because  part  of  laud   was  in 
actual  and   necessary  use  for 
railway  purposes. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V,  Kansas  City,  M.  St  O,  Ry. 
Co.  (Kan.),  894. 

Damages. 

Before  section-line  road  can  be 
'  opened  and  worked,  damages 
to  lands  taken   must  be  as- 
certained and  paid. 
Chicago,  B.   &  Q.   R.  Co.  v, 
Douglass   County   (Neb.), 
828. 
General  appreciation  of  prop- 
erty  from    construction    of 
railroad. 


BMINBNT  DOldAlN—Contin'd. 

Shimer  v.  Easton  &  N.  St. 
Ry.  Co.  (Pa.),  901. 
Incompetent  witness  who  did 
not    know    property    before 
construction  of  railroad  line. 
Shimer  v,  Easton  St  N.  St. 
Ry.  Co.  (Pa.),  901. 
Mortgagee,     as    owner,    may 
prosecute  appeal  from  award. 
Omaha  Bridge  St   Terminal 
Ry.  Co.  V.  Reed  (Neb.),  893. 
Remote  or    speculative  dam- 
ages not  allowable. 
£<ast    &   W.   I.    Ry.  Co.   v. 
Miller  (111.),  692. 
Review  where  evidence  is  con- 
flicting. 

East    &  W.   I.   Ry.   Co.    v. 
Miller  (111.),  692. 
Right  of  lienholders  to  award. 
Omaha  Bridge  &  Terminal 
Ry.  Co.  V.  Reed  (Neb.),  893. 
Right   to  condemn  land  of  an- 
other railroad  company. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v, 
Kansas  City,  M.   St  O,   Ry. 
Co.   (Kan.),  894. 

BMPL07BBS. 

See  Master  and  Servant^. 
Witnesses. 

BMPL07BBS'  LIABILITY 
AOTS. 

See  Fellow  Servants, 

Applicability  as  affected  by  fact 
that  street  railway  company 
was  authorized  to  operate 
steam  railroad. 

Sams  V,  St.  Louis  &  M.  R.  Co. 
(Mo.),  3%. 

Conductor  injured  by  reason  of 
unsafe  cars  not  prevented 
from  recovering  by  S.  Car* 
Const,  art.  9,  §  IS,  unless 
he  would  have  regarded  them 
as  unsafe  if  he  had  exercised 
ordinary  prudence. 
Barksdale  v,  Charleston  &  W. 
C.  Ry.  Co.  (S.  Car.),  600. 

Illegal  to  make  contract  for 
more  than  ten  hours'  work  a 
day,  under  Rhode  Island  stat- 
ute limiting  hours  of  labor  of 
certain  street  railway  employ- 
ees. 

In  re  Ten-Hour  Law  for 
Street  Ry.  Corporations  (R. 
I.),  610. 

Missouri  Rev.   St.    1899,  §  2873, 
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not  applicable    to  street  rail- 
way. 
Sams  V,  St.  Louis  &  M.  R.  Co. 

(Mo.)»  396. 
R.  L  Pub.  Laws,  c.  1004,  limiting^ 
hours  of  labor  of  certain  street 
railway  employees,  within  po- 
lice power. 
In     re    Ten-Hour     Law    for 

Street  Ry.  Corporations  (R. 

L),610. 
Tender  of  locomotive  not  a  car 
within     meaning    of    statute 
requiring-  automatic    couplers 
on  cars. 
Larat>ee  v.  New  York,  N.   H. 

&  H.  R.  Co.  (Mass.).  13. 

BPILEPTIOS. 

See  Accidents  on  Track. 

B8TOPPEL. 

See  Bonds. 

Street  Railways. 

BVIDBNOB. 

See  Carriers  of  Passengers. 

Connecting  Carriers. 

Crossings, 

Death  by  Wrongful  Act. 

Master  and  Servant. 

Nuisances. 

Personal  Injuries. 

Res  Gestee. 

Street  Railways. 

Witnesses. 
Whether  plank,  if  sound,  would 
have  supported  weight  of  de- 
ceased not  a  subject  of  expert 
testimony. 

Cogdell    V.  Wilmington  &  W. 
R.  Co.  (N.  Car.),  487. 

BXOESSIVB  VBRDIOT. 

See  Carriers  of  Passengers. 
Master  and  Servant. 

BXBMPLAB7  DAMAQBS. 
See  Carriers  of  Passengers, 

BXPBN8BS. 
See  Witnesses, 

EXPERT  TESTIMONY. 
See  Evidence, 

EXPULSION. 

See  Carriers  of  Passengers, 

EXTRA  FARE. 

See  Carriers  of  Passengers. 


FALSE  ARREST. 

See  Carriers  of  Passengers. 

FAMILY. 

'See  Master  and  Servant. 


See  Tickets  and  Fares. 

FELLOW  SERVANTS. 

Car  starter  and  motorman  are. 
Sams  V,  St.  Louis  &  M.  R.  Co. 
(Mo.),  3%. 
Employee  not  on  duty. 
Illinois  Cent.  R.  Co.  v,  Leiner 
(111.),  740. 
Fellow-servant  doctrine  a  com- 
mon-law doctrine. 
Rosemand    v.    Southern    Rj. 
(S.  Car.),  531. 

Flagman  of  one  train  and  engi- 
neer of  another. 
Miller  v.  Central  R.  Co.  of 
New  Jersey  (N.  J. ) ,  639. 
Foreman,  in  neglecting  to  see 
that  track  is  left  clear  for  ap- 
proaching train,  a  principal 
with  respect  to  hands  under 
him. 

Texas  &  Pacific  Railway  Com- 
pany V.  Michael  Carlin  (U. 
S.),  627. 
Injured  employee  not  prevented 
from  recovering  by   the  fact 
that  the  car  on  which  he  was 
riding  was  being  run  by  his 
fellow  servant,  where  the  canae 
of  the  accident  was  the  act  of 
one  not  his  fellow  servant,  in 
leaving  open  a  switch. 
Noe  V.  Rapid  Ry.  Co.  (Mich.), 
654. 
Members  of  same  train  crew. 
Hale  V.  Kansas  City  Sonthem 
Ry.  Co.  (C.  C.  A.),  4. 
Mere  agent  as  co-servant. 
Norman    v.     Middlesex  &  S. 
Traction  Co.  (N.  J.),  392. 
Negligence  of  flagman    in  not 
signaling  approaching  train. 
Miller   v.  Central  R.    Co.    of 
New  Jersey  (N.  J. ) ,  639. 
Person   to   whom  master  dele* 
gates  duty  of  furnishing  safe 
place  to  work,  or  safe  appli- 
ances, not  a  fellow  servant. 
Roche  V.  Denver  &  R.  G.   R. 
Co.  (Colo.),  955. 
Railroad  employees  under  Ohio 
statute. 

Grie  R.   Co.  v,    Kane   (C.  C« 
A.),  423. 
Railroad  not  liable  for  injury  to 
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fireman  from  colliaion  caused  Continued, 

by  cars  being:  sent  adrift  by  Station  agrent  as  managing:  ag-ent 

contact  with  shifting  cars.  upon  whom  summons  may  be 

Norfolk  A  W.  Ry.  Co.   v.  Cro-  served,  under    North    Dakota 

mer's  Adm'z  (Va.),  371.  statute. 

Switch  crews  handling  different  Brown  v.  Chicago,  Milwaukee 

trains  in  same   yard  are  en-  &  st.  Paul  Ry.  Co.  (N.  Dak.), 

gaged  in  different  branches  or  783. 
departments  of  service,  under 

Ohio  statute.  FRBB  PASSES. 

Erie  R.  Co.  v.   Kane   (C.  C.  ^ge  Tickets  and  Fares. 
A.),  423. 

Train  dispatcher  a  vice  princi-  FREIGHT  TRAINS, 

pal.  See  Carriers  of  Passengers. 
Brommer  v,  Philadelphia  A  R. 

Ry .  Co.  ( Pa. ) ,  529.  GARNISHMENT, 

vinicri^ino  Proceedings    quasi    in  rem  m 

•^EWUHB.  ^Ijg  nature  of  garnishment  of 

See  Stock,  Injuries  to.  agent    of    railroad  company, 

•oiTDvio  against    which    there    is    an 

FIRES.  unsatisfied    judgment,    under 

See  Carriers  of  Freight.  Burns'  Rev.  St.  1901,  §834a. 

Evidence.  Chicago  A  S.  %.  Ry.   Co.    v. 

Burden  on   railroad  to    shoW  Witt  (Ind.),  129. 

engine    was    properly    con-  qi^i,^::^  IRONS. 

SJSId!^'  «<l«ipp«<l'  ^^<^  op-  See  Master  and  Servant. 

Chicago,  B.  &  Q.  R.  Co.  v.  rir>  Arrra 

L-    J^}^'^:^^' '^'  See  Public  Lands. 
Limiting  Liability. 

Contract  to  hold  harmless  not  GROSS   NEGLIGENCE, 
against  public  policy  where  See  Contributory  Negligence. 
stipulation   does   not  relate  Negligence. 
to  a  contract  of  carriage.  _._,,..^, 
Ordelheide    v.    Wabash    R.  HEADLIGHTS. 
Co.  (Mo.),  36.  See  Stock,  Injuries  to. 
Sufficiency   of  evidence  to  sus- 
tain verdict  for  plaintiff.  HOMESTEAD. 
Alabama  Midland  Ry.  Co.  v.  See  Public  Lands. 
E.  Swindell  A  Co.  (Ga.),  736.  __ 
_,__  HOURS  OF  LABOR. 

*^"^-  See  Employers'  Liability  Acts. 

See  Accidents  on  Track.  

_-^^  HUMILIATION. 

FOOTPATH.  See  Carriers  of  Passengers. 

See  Accidents  on  Track.  ' 

HUSBAND  AND  WIFE. 

J?  yjEMja.  ^^^  Carriers  of  Passengers. 
See  Carriers  of  Passengers. 

lOE. 

FORECLOSURE.  See  Carriers  of  Freight. 

See  Insolvency.  Connecting  Carriers. 
Mortgages. 

FOREIGN  OARS.  IGNORANCE. 

See  Master  and  Servant.  ^^^  Crossings. 

FOREIGN    CORPORATIONS.  INCOME. 

See  Master  and  Servant.  See  Insolvency. 

Service  of  summons.  ■ncrrkT/^irfVM-in'Knpa 

Brown  v.  Chicago,  Milwaukee  INDICTMENTS. 

A    St.  Paul    Ry.   Co.    (N.  See  Criminal  Law. 
Dak.),  783. 
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INJtTNOTIONS. 

See  Crossings, 

Railroads  in  Streets, 

Street  Railways, 
Rigfht  to  injunction  to  protect 
prima  facie  title  to  switch 
track  could  not  be  defeated  by 
act  of  defendant  in  moving  a 
train  onto  such  track  without 
authority;  and  plaintifif  was 
justified  in  usingf  necessary 
force  in  removing  the  obstruc- 
tion. 

Pittsburg,    S.  A  W.  R.  Co.  v. 
Fiske  (C.  C.  A.), 936. 

INSANITY. 

See  Personal  Injuries. 

INSOLVENCY. 

See  Mortgages, 

Proceeds  from  sale  of  mile- 
age was  not  part  of  current 
income. 

Gregg  V,   Metropolitan  Trust 
Co.  (C.  C.  A.),  844. 

Reimbursement  of  diverted  gross 
earnings,  so  as  to  prevent 
current  operating  expense 
creditors  from  being  entitled 
to  preference  upon  foreclosure. 
Gregg  V,  Metropolitan  Trust 
Co.  (C.  C.  A.),  844. 

INSPECTION. 

See  Master  and  Servant, 

INSTRUCTIONS. 

See  Master  and  Servant, 
Streets, 

INTENTIONAL  WRONG. 
See  Accidents  on  Track, 

INTERVENTION. 
See  Mortgages, 

INTOXICATION. 
See  Crossings, 

JERKS  AND  JARS. 

See  Master  and  Servant. 

JOINT  LIABILITY. 

See  Master  and  Servant. 

JOINT  TORTS. 

See  Carriers  of  Passengers, 

JUDICIAL  NOTICE. 

See  Carriers  of  Live  Stock. 

KNO^WLEDGE. 
See  Crossings. 


LACK  OF  KNOVTLBDOB. 
See  Crossings, 

LAND. 

See  Public  Lands, 
Real  Estate, 

LEASES     AND   RUNNING 
POWERS. 

Lessor  not  liable,  as  an  em- 
ployee, to  lessee's  servant 
injured  through  the  negli- 
gence of  his  master. 
Swice's  Adm'z  v,  Maysville 
&B.  S.  R.  Co.  (Ky.),690. 

LICENSEES. 

See  Accidents  on  Track, 

Care  due  in  switching  cars  to 
persons  on  or  about  track  en- 
gaged in  unloading  them. 
Kansas  City  Southern  Ry.  Co. 
V,  Moles  (C.  C.  A.),  22. 

Mere    acquiescence    in    use  of 
track     by     public    does    not 
constitute  a  license. 
Wilmurth    v,     Illinois    Cent. 
R.  Co.  (Ky.),  762. 

Same    care  due    licensees   and 
passengers    in  unloading 
baggage  at  depot. 
Holcombe    v.    Southern    Ry. 
Co.  (8.  Car.),  482. 

LIBNHOLDERS. 

See  Eminent  Domain, 

LIENS. 

Receiver  of  company,  whose 
line  had  constituted  portion 
of  consolidated  line,  was 
chargeable  with  notice  of 
vendor's  lien  on  property 
bought  for  use  of  consolidated 
line,  but  subsequently  re- 
moved to  location  belong- 
ing to  receiver's  .  company  ; 
and  lienholder  was  not  re- 
quired to  first  exhaust  the 
real  estate  of  the  associated 
lines ;  nor  was  the  receiver  en- 
titled to  replace  it,  after  it  had 
been  used  for  a  number  of 
years  since  its  removal. 
Mercantile  Trust  Co.  v,  Chi- 
cago P.  &  St,  L.  Ry.  Co. 
(C.  C.  A. ) ,  859. 

Mercantile  Trust  Co.  v.  Trus- 
tees of  Illinois  College 
(C.  C.  A.),  859. 
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XiIOHTS. 

See  Stock,  Injuries  to. 

LIMITED  TIOKBTS. 
See  Tickets  and  Fares, 

LIMITING  LIABILITY. 

See  Carriers  of  Freight, 
Fires. 

LOADING. 

See  Carriers  of  Passengers. 

LOG  TRAINS. 

See  Carriers  of  Passengers. 

LOOKOUTS. 

See  Street  Railways. 

LOSS  OF  TIMB. 

See  Carriers  of  Passengers. 
Personal  Injuries. 

LUNATICS. 

See  Pefsonal  Injuries. 

MALICIOUS  PROSBCUTION. 
See  Carriers  of  Passengers. 

MANAGING  AGBNTS. 
See  Foreign  Corporations. 

MANDAMUS. 

See  Railroad  Aid. 

MASTBB  AND  SBRVANT. 

See  Contributory   Negligence. 
Employers^  Liability  Acts. 
Fellow  Servants. 
Leases  and  Running  PoW' 
ers. 
Abrogated  rule  no  defense. 
Boyle   V.  Union  Pac.  R.  Co. 
(Utah),S. 

Assumption  of  Risk. 

Application  for  employment 
inadmissible  to  establish  as- 
sumption of  risk  from  struc- 
ture near  track. 
Texas  A  P.  Ry.  Co.  v.  Swear- 
ingen  (C.  C.  A.),  348. 
Assumption  of  risk  from  struc- 
ture near  track,  question  for 
jury. 

Texas  &  P.  Ry.  Co.  v.  Swear- 
ingren(C.  C.  A.>,  348. 
Coal  chutes  near  track. 

Louisville  &   N.   R.   Co.   v. 
Hall  (Ky.), 541. 
Jimployee  may  presume  that 
structures  are  not  too  near 
track. 

Texas    &    P.    Ry.    Co.    v. 
Swearin^ren  (C.  C  .A.),  348. 


MASTBR   AND    SBRVANT— 

Continued. 

Inexperienced    employee     in- 
jured, while  coupling   cars, 
by  reason  of  defects. 
Branz  v.  Omaha  &  C.  B.  Ry. 
&  Bridge  Co.  (Iowa), 642. 
Ordinary  duties, 
Rosemand  v.  Southern  Ry. 
(S.  Car.),  531. 
Question  for  jury  where  con* 
ductor  boarding  train   was 
struck    by    post    of    cattle 
guard. 

McDannald   v.  Washington 
Sl  C.  R.  Ry.  Co.  (Wash.), 
593. 
Reliance  on  insufficient  prom- 
ise to  repair  engine  step. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Garten  (Tex.)i  384. 
Risk  from  defective  appliances 
connected   with    track    not 
assumed  by  employee  whose 
work  was  not    near  track, 
and  who  had  no  duty  call- 
ing his  attention  thereto. 
Noe     V.      Rapid     Ry.     Co. 
(Mich.),  654. 
Sudden  jerk  of  freight  train 
causing  injury  to  brakeman. 
Texas    ft    Pacific   Railroad 
Company  v.  Abe  Behymer 
(U.  S.),393. 
Care    required    in     furnishing 
safe  appliances. 
Boyle  V.  Union  Pac.   R.    Co. 
(Utah),  5. 
Care  required  in  inspecting  ap- 
pliances. 

Randolph  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (N.  J.),  637. 
Care  required  in  repairing  ap- 
pliances. 

Boyle  V.  Union  Pac.  R.   Co. 
(Utah),  5. 
Care  required  of  master  in  fur- 
nishing safe  place  .to  work. 
Roche  V.  Denver  ft  R.  G.  R. 
Co.  (Colo.)>  955. 
Care  required  of  master  in  in- 
specting appliances. 
Roche  V.  Denver  ft  R.  G.  R. 
Co.  (Colo.),  955. 

Care  required  of  master  to  pre- 
vent freight  trains  from  jerk- 
ing and  jarring. 
Texas     ft     Pacific     Railroad 
Company  v.  Abe   Behymer 
(U.  S.),  393. 

Consent  of  servant  to  transfer 
of  services,  question  for  jury. 
Norman    v.    Middlesex  ft  8. 
Traction  Co.  (N.  J.),  392. 
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Continuona  act  of  foreman  in 
placing',  and  failing  to  remove, 
torpedo  from  track,  where,  as 
result  of  prank,  employee  was 
Iniured. 

Sullivan  v.  I^ouiaville  &  N.  R. 
Co.  (Ky.),368. 

Contributory  Negligence. 

Brakeman  stepping  into  ditch 
filled  with  snow,  while  pass- 
ing before  moving  cars,  to 
couple  them,  was  not  guilty 
of  contributory  negligence, 
as  matter  of  law. 
De  Cair  v.    Manistee  &  G. 
R.  R.  Co.  (Mich. ) ,  378. 
Brakeman  using  foot  to  push 
bumper  in  place. 
Elmore    v.    Seaboard    Air- 
Line  Ry.  Co.  (N.  Car.),  663. 
Conductor  jumping  from   car 
to  avoid  danger  from  colli- 
sion. 

Seccombe    v.  Detroit  Elec- 
tric Ry.  (Mich.),  343. 
Conductor's  failure  to  examine 
cars  before  taking  them  in 
train    was    not,    where  car 
inspector  at  station. 
Barksdale  v.   Charleston  & 
W.  C.  Ry.  Co.   (S.  Car.), 
600. 
Conductor  stepping  on  defect- 
ive brake  in    passing  from 
one  car  to  another. 
Boyle  V.  Union  Pac.  R.  Co. 
(Utah),  5. 
Direction  of   verdict    for   de- 
fendant when  lever  used  in 
connection  with   semaphore 
signal  was  reasonably  safe, 
and    injured    brakeman  did 
not  use  it  with  proper  care. 
Chapman  v.  Pere  Marquette 
R.  Co.  (Mich.),  661. 
Disobedience  of  rules. 
Nordquiat  v.  Great  Northern 
Ry.  Co.  (Minn.),  340. 
Going  between  cars  to  make 
coupling    in    obedience    to 
order. 

Elmore    v.    Seaboard     Air- 
Line  Ry.   Co.    (N.   Car.), 
663. 
Injured  at  place  where  not  re- 
quired to  be  in  performance 
of  duties. 

Philips  V.  Central  R.  Co.  of 
New  Jersey  (N.  J.),  15. 
No  defense  where  failure  to 
furnish  self-couplers. 
Elmore  v.  Seaboard  Air-Line 
Ry.  r  '    663. 


Question  for  jury. 
Setterstrom  v.   Brainerd  8l 

N.    M.    Ry.   Co.   (Minn.), 

500. 
Question  for  jury  where  brake- 
man  had  been  killed  by  log 
projecting  from  loaded  car, 
whUe  he  was  making  up 
train.  ' 
Roche  V.  Denver  &  R.  G.  R. 

Co.  (Colo. ) ,  955. 
Question  for  jury  where  con- 
ductor  boarding  track  was 
struck     by  post    of    cattle 
guard. 
McDannald  v,   Washington 

&  C.  R.  Ry.  Co.  (Wash.), 

593. 
Riding  in  dangerous  place. 
Erie  R.  Co.  v.  Kane  (C.  C. 

A),  423. 
Violation  of  rules. 
Erie  R.  Co.  v.  Kane  (C.  C. 

A.),  423. 
Scott  V,  Eastern  Ry.  Co.  of 

Minnesota  (Minn.),  647. 
Violation    of  rules    requiring 
fireman  to  assist  in   watt- 
ing for  obstructions. 
Erie  R.  Co.  v.  Kane  (C.  C. 

A),  423. 

Damages. 

Duty  of  injured  employee  to 
prevent  aggravation  of  in- 
juries, instruction. 
Texas   &    Pacific   Railroad 

Company  v.  Abe  Behymer 

(U.S.),  393. 
Erroneous  instruction  permit- 
ting recovery  of  punitive 
damages  where  employee 
was  injured  by  coal  chute 
near  track. 
Louisville   &    N.  R.  Co.  v. 

Hall  (Ky.),  541. 
Evidence  as  to  size  of  plain- 
tiff's family  not  admissible. 
Louisville    &  N.   R.  Co.   v. 

CoUinsworth  (Fla.),  16. 
Verdict  reduced  to  $6,000,  in 
action    for'  injury    to    con- 
ductor. 
McDannald  v.   Washington 

&  C.  R.  Ry .  Co.  ( Waah. ) , 

593. 

Defect  in   track    not  proximate 
cause  where  motorman  was  in- 
jured in  collision. 
Seccombe  v.  Detroit  Electric 
Ry.  (Mich.),  343. 

Duty  to  construct  and  maintain 
safe  bridges. 
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Copeland  v,   Wabash  R,  Co. 

(Mo. ) ,  506. 
Dnty  to  promulg-ate  mles. 
Boyle  V,  Union  Pac.  R.  Co. 

(Utah),  6. 
Duty  to  warn  servant  of  perils 
of  employment. 
Gay's  Adm'r  v.  Southern  Ry. 

Co.  (Va.),537. 
I^rror,    in    action  for  injury  to 
employee,   not  to  direct  non- 
suit where  ne^lig'ence  of  train 
dispatcher  was  alleged. 
Brommer   v,    Philadelphia  A 

R.  Ry.  Co.  (Pa.),  529. 

Evidence. 

Admissibility  of  evidence  of 
custom  to  go  in  front  of 
moving  cars  in  coupling 
them. 

De  Cair  v.  Manistee  A  G.  R. 
R.  Co.  (Mich.),  378. 

Admissibility  of  evidence  to 
show  promise  to  repair 
engine  step. 

Gulf,  CSt  8.  F.  Ry.  Co.  v. 
Garren  (Tex.),  384. 

Adm'issibility  of  testimony  of 
counsel  for  plaintiff  to  show 
that  latter  relied  on  promise 
to  repair  engine  step. 
Gulf,  C.  &  8.  F.  Ry.  Co.  v, 
Garren  (Tex.),  384. 

Admissibility  of  testimony  of 
injured  brakeman  as  to  his 
reason    for    attempting    to 

Siss  in  front  of  moving  car. 
e  Cair  v.  Manistee  &  G.  R. 
R.  Co.  (Mich.),  378. 
Application    for   employment 
inadmissible     to     establish 
assumption    of     risk    from 
structures  too  near  track. 
Texas    A     P.   Ry.    Co.    v, 
8wearingen    (C.    C.    A.), 
348. 
Credibility   of    employees    as 
witnesses. 

8eaboard  Air-Line  Ry.  v. 
Walthour  (Ga.),  18. 
Declaration  of  injured  brake- 
man  a  statement  regarding 
past  fact,  and  not  admissible 
as  res  gestae. 

Bumgardner  v,  8outhern 
Ry.  Co.  (N.  Car.),  443. 
Res  gestae,  statement  of  con- 
ductor of  car  causing  injury, 
made  while  it  was  still  mov- 
ing, and  plaintiff's  leg  was 
still      pinioned,      that      he 


thought  plaintiff  was  at  din- 
ner, was  admissible. 
Kansas  City  8onthem  Ry. 
Co.  V.  Moles  (C.  C.  A.),  22. 
Existence  of  relationship. 
St.    Louis    8.  W.  Ry.  Co.  v* 
Smith  (Ark.),  1. 
Kxistence  of  relationship  where 
switching    crew    worked   for 
two  companies. 
Gulf,  C.  A  8.  F.  Ry.  Co.  v, 
Shelton  (Tex.),  634. 
Fact  that  injured  employee  had 
remained  in  the  employment* 
with   knowledge    of  master's 
failure  to  comply  with  statute 
requiring  use  of  self-conplers* 
no  excuse  for  such  failure. 
Elmore  v.  Seaboard  Air^Line 
Ry.  Co.  (N.  Car.),  663. 

Failure  to  promulgate  other  rule 
for  backing  cars  not  negli- 
gence for  which  motorman  in- 
jured in  collision  could  re- 
cover. 

Seccombe   v,  Detroit  Electric 
Ry.  (Mich.),  343. 

Foreign  car,  not  liable  for  In- 
jury   to    brakeman    from  de- 
fective grab  iron  on  roof. 
Anderson    v.     Erie    R.    Co. 
(N.  J.),19. 

Foreign  cars,  presumption  that 
they  are  received  by  defend- 
ant, as  a  common  carrier,  for 
transportation. 
Anderson  v,  Erie  R.  Co. 
(N.  J.),  19. 

Inspection  of  appliances,  degree 
of  care. 

McGrath  v,   Delaware,  L.   A 
W.  R.  Co.  (N.  J.),  337. 

Instruction,  in  action  for  injury 
to  brakeman  in  a  collision ,  er- 
roneous for  assuming  that 
train  became  separated,  and 
that  collision  afterward  oc- 
curred. 

Bumgardner  v.  Southern  Ry. 
Co.  (N.  Car.),  443. 

Insufficiency  of  evidence  to 
create  presumption  of  notice 
to  master  of  incompetency  of 
conductor. 

Seccombe  v,  Detroit  Electric 
Ry.  (Mich.),  343. 

Insufficiency  of  evidence  to 
show  negligence  of  other  em- 
ployee than  head  brakeman, 
where   employee  was  injured 
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by     neg'ligence     in      setting 
switch. 

Setteratrom  v,  Brainerd  &  N. 
M.  Rj.  Co.  (Minn.),  500. 

Liability  for  compensation  for 
services  where  continuous  line 
operated  by  two  companies  of 
same  name,  but  incorporated 
by  different  states. 
St.  Louis  S.  W.  Ry.  Co.  v. 
Smith  (Ark.),  1. 

Liability  for  death  of  brake- 
man,  killed  by  log  projecting 
from  loaded  car,  depended 
upon  whether  master  was 
chargeable  with  notice  of  the 
condition  of  the  load. 
Roche  V,  Denver  Sl  R.  6.  R. 
Co.  (Colo.),  955. 

Liability  for  injury  to  fireman 
from      collision     caused     by 
brakes  being  tampered  with. 
Norfolk  &  W.  Ry.  Co.  v.  Cro- 
mer (Va.),  371. 

Liability  of  master  for  injury  to 
employee  resulting  from  prank 
of  foreman. in  leaving  torpedo 
on  track. 

Sullivan  v,  Louisville  &  N.  R. 
Co.  (Ky.),  368. 

Master  not  liable  for  negligence 
of  substitute  brakeman  in  set- 
ting switch. 

Setterstrom  v.  Brainerd  &  N. 
M.  Ry.  Co.  (Minn.),  500. 

Negligence  in  failing  to  repair 
a  violation  of  statute  requir- 
ing self -couplers  to  be  fur- 
nished. 

Blmore  v.  Seaboard  Air-Line 
Ry.  Co.  (N.  Car.),  663. 

Negligence  in  placing  coal 
chutes  near  track,  erroneous 
instruction. 

Louisville  &  N.  R.  Co.  v.  Hall 
(Ky.),  541. 

Negligence  in  placing  post  of 
cattle  guard  near  track,  ques- 
tion for  jury. 

McDannald  v,  Washington  Sl 
C.  R.  Ry.  Co.  (Wash.),  593. 

Negligence  of  brakeman  in  em- 
ploying     substitute     to     set 
switch,  question  for  jury. 
Setterstrom  v,  Brainerd  &  N. 
M.  Ry.  Co.  (Minn.),  500. 

Negligence  of  foreman  in  fail- 
ing to  see  that  track  is  clear 
for  approaching  train  a  ques- 
tion for  jury,  in  action  for  in- 


jury to   employee    struck  by 
flying  object. 

Texas  &  Pacific  Railway  Com-- 
pany  v,  Michael  Cirlin< 
(U.  S.),  627. 

Neirligence  of  motorman  in  exe-* 
cuting  order  starting  car,  with- 
out looking  to  see  conductor's- 
position,  and  in  leaving  ap- 
paratus without  closing  cur- 
rent, and  thereby  injuring 
conductor. 

Sams  V,  St.  Louis  &  M.  R. 
Co.  (Mo.),  396. 

Negligence  of  substitute  brake- 
man  in  setting  switch  prox- 
imate cause  of  injury  to 
employee. 

Setterstrom  v.  Brainerd  &  N. 
M.  Ry.  Co.  (Minn.),  500. 

Negligence  question  for  jury 
where  brakeman  was  killed  bj 
log  projecting  from  loaded  car, 
which  had  been  inspected  by 
conductor. 

Roche  V.  Denver  Sl  R.  6.  R. 
Co.  (Colo.),  955. 

Negligence  to  place  structures 
too  near  track. 

Texas  &  P.  Ry.  Co.  r.  Swear- 
ingen  (C.  C.  A.),  348. 

Presumption  that  common-law 
rule  exists  in  foreign  state, 
where  railroad  employee  was 
injured. 

Rosemand  v.  Southern  Ry. 
(8.  Car.),  531. 

Question    for    jury  as  to   safe 
method  of  coupling  cars. 
Branz  v,    Omaha  &  C.  B.  Ry. 
Sl  Bridge  Co.  (Iowa),  642. 

Question  for  jury  whether  mas- 
ter was  chargeable  with  notice 
of  condition  of  load,  where 
brakeman  was  killed  by  log 
projecting  from  loaded  car. 
Roche  V.  Denver  Sl  R.  G.  R. 
Co.  (Colo.),  955. 

Reasonableness  of  rule  impos- 
ing duty  of  inspection  upon 
conductors  and  brakemen  a 
question  of  law. 
Scott  V,  Eastern  Ry,  Co.  of 
Minnesota  (Minn.),  647. 

Rule  imposing  duty  of  inspection 
upon    conductors  and  biake- 
men  must  be  reasonable. 
Scott  V,   Eastern  Ry.  Co.  of 
Minnesota  (Minn.),  647. 

Rule  imposing  duty  of  inspection 
upon  conductors    and    brake- 


GENERAL  INDEX 


985 


MASTER    AND    8BRVANT— 
Coniinued. 

men    not    contrary   to  public 

policy. 

Scott  V,  Eastern  Ry.  Co.  of 

Minnesota  (Minn.),  647. 
Rule  requiring-    brakemen  and 
conductors  to  inspect  car  steps 
a  reasonable  one. 
Scott  V,   Eastern  Ry.    Co.  of 

Minnesota  (Minn.),  647. 
Sufficiency  of  declaration,  in 
action  for  injury  to  fireman 
alleged  to  have  resulted  from 
negligence  of  engineer,  his 
superior  officer,  under  §  193 
of  Mississippi  Constitution. 
Cheaves  v.  Southern  Ry.  Co. 

in   Mississippi  (Miss.),  388. 
Sufficiency     of     evidence    that 
bridge  was  unsafe. 
Copeland  v.   Wabash  R.   Co. 

(Mo.).  506. 
Sufficiency  of  evidence  to  show 
negligence  with  respect  to 
track  where  brakeman  was 
injured  while  passing  in  front 
of  moving  cars. 
De  Cair  v.  Manistee  A  G.  R. 

R.  Co.  (Mich.).  378. 

Sufficiency  of  evidence  to  show 

that  injury  of  fireman  resulted 

from  negligence  of  engineer. 

Norfolk    A    W.    Ry.    Co.    v. 

Cromer  (Va.),  371. 
Who  are  employees,    volunteer 
riding  free,  and  assisting  in 
handling  baggage  is  not. 
Chaney  v.  Louisiana  St  M.  R. 

R.  Co.  (Mo.),  333. 

MBDIOAIi  ATTBNDANOB. 
See  Personal  Injuries, 

MBNTAIi  SIJFFBRING. 

See  Carriers  of  Passengers, 
Personal  Injuries, 

MIIiBAaBI. 

See  Insolvency. 

MINING  OIjAIMS. 
See  Public  Lands, 

MOBS. 

See  Carriers  of  Passengers, 

MOBTGAQBIS. 

See  Eminent  Domain, 
Insolvency, 

After-acquired  property  covered 
by  mortgage. 
Central    Trust    Co.    of    New 

York  V,  Washington  County 

R.  Co.  (Me.),  883. 

8  R  R  R-63 


lILOB!tQtKQiE&-Continued, 

Answer  by  corporation  in  fore- 
closure proceedings,  authority 
of  counsel. 
Central  Trust  Co.  of  New  York 

V,  Washington  County    R. 

Co.  (Me.),  883. 
Intervention  of  stockholders  and 
bondholders  in  foreclosure  pro- 
ceedings. 
Central  Trust  Co.  of  New  York 

V.    Washington    County'  R. 

Co.  (Me.),  883.     - 
Upset  price,  in  proceedings    to 
foreclose   railroad    mortgage. 
Central    Trust     Co.  of    New 

York  V,  Washington  County 

R.  Co.  (Me.),  883. 

NBGIiiaSNOB. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
Licensees, 
Master  and  Servant, 

Effect  of  gross  negligence  where 
subsequent  or  concurrent  con- 
tributory negligence. 
Labarge  v,  Pere  Marquette  R. 
Co.  (Mich.),  456. 

Instruction  not  erroneous  be- 
cause of  the  use  of  the  word 
''careless*'  instead  of  the  word 
"reckless." 

Choctaw,  O.  A  6.   R.   Co.   v. 
HUl  (Tenn.),  776. 

Pleading. 
Citizens'  St.    R.   Co.  v.   Jolly 

(Ind.),  175. 
Louisville  &  N.  R.  Co.  v,  Jones 
(Fla.),694. 

Proximate  cause,  definition. 
Atchison,  T.  6l  S.  F.  Ry.   Co. 
V,  Parry  (Kan.),  215. 

Proximate     cause,     instruction 
calculated  to  confuse  jury. 
Zimmer  v,  Tox  River  Valley 
Electric  Ry.  Co.  (Wis.),  267. 

Proximate  cause,  question    for 

Atchison,  T.  ft  S.  F.   Ry.   Co. 
V,  Parry  (Kan.),  215. 
Question  of  law. 
Metropolitan  St.   Ry.  Co.   v, 
Hanson  (Kan.),  312. 

NBGBOBS. 

See  Carriers  of  Passengers, 
Constitutional  Law, 

NBWSPAPBBS. 

See  Carriers  of  Freight, 
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NONASSIGNABLB    DUTIBS. 

See  Fellow  Servants. 
Master  and  Servant, 

NONSUIT. 
See  Appeal. 

NOTIOET. 

See  Master  and  Servant. 
Tickets  and  Fares. 

NUISANCES. 

Evidence  that  there  ia  other 
reasonably  convenient  and 
practicable  location  for  stock 
yards. 

Dolan  V.  Chicagco,  M.  ft    St. 
P.Ry.  Co.  (Wis.),  133. 
Stock  yards  in  viUagre  were  not. 
Dolan  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Wis.),  133. 

OBSTBUOTBD  VIEW. 

See  Crossings, 

OBSTRUCTIONS. 

See  Master  and  Servant. 

ORDINANCES. 
See  Crossings. 

PALACE-CAR    COMPANIES. 
See  Taxation. 

PARTIES. 

See  Eminent  Domain. 
Railroad  Aid. 

PASSENGERS. 

See  Carriers  of  Passengers, 

PASSES. 

See  Tickets  and  Fares. 

PAVING. 

See  Street  Railways. 

PECUNIARY         C I R  C  U  M- 
STANCBS. 

See. Personal  Injuries. 

PEDESTRIANS. 

See  Accidents  on  Track. 
Street  Railways. 

PENALTIES. 

See  Constitutional  Law. 

PERSONAL  INJURIES. 

See  Accidents  on  Track, 

Contributory    Negligence. 
Master  and  Servant. 


PERSONAL    INJURIES— C<M- 
tinued. 


•  • 


Damafi^es 

Duty  of  injured  employee  to 
prevent  aggfravation  of  in- 
juries. 

Texas  &  Pacific  Railroad 
Company  v.  Abe  Behymer 
(U.  S.),  393. 

BfiPect  of  refusing  to  permit 
physical  examination. 
Brown  v.  Chicago,  Milwau- 
kee   8l  St.  Paul  Ry.   Co. 
(N.  Dak.),  783. 

Elements  of  damages. 
Louisville  &  N.   R.  Co.   v. 
Hall  (Ky.),  541. 

Instruction  as  to  e£Fect  of 
prior  malady. 

Copeland  v.  Wabash  R.  Co. 
(Mo.),  508. 

Jurors  reading  newspaper  de- 
scription of  railroad  wreck. 
Copeland  v.  Wabash  R.  Co. 
(Mo.),  506. 

Punitive  damages  not  recov- 
erable in  absence  of  gross 
n^irUgence. 

Louisville  &  N.  R.  Co.  v. 
Hall  (Ky.),541. 

Remarks  of  plaintiff's  counsel 
in  regard  to  consequences  of 
injuries,  not  justified  by  evi- 
dence, ground  for  reversal. 
Blackman  v.  West  Jersey  Sl 
S.  R.  Co.  (N.  J.),  364. 

Evidence. 

E^rror  in  refusing  to  permit 
examination  of  plaintiff's 
person  by  defendant's  phy- 
sician where  plaintiff's  phy- 
sician was  allowed  to  give 
testimony  based  on  such  an 
examination  by  himself. 
Brown  v.  Chicago,  Milwau- 
kee &  St.  Paul  Ry.  Co. 
(N.  Dak.),  783. 

Examination  of  plaintiff's  per- 
son. 

Brown  v,  Chicago,  Milwau- 
kee &  St.    Paul  Ry.   Co. 
(N.  Dak.),  783. 
Louisville  Ry.  Co.  v.  Hart- 
lege(Ky.),276. 

Negligence  of  railroad  not  proxi- 
mate cause  of  suicide  of  person 
rendered  insane  by  railroad 
accident. 

Daniels  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass),  64. 
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PIiAOB  OP  DUTY. 

See  Master  and  Servant. 

PLATFORMS. 

See  Carriers  of  Passengers. 

PHTSIOAIi    BXAMINATION. 
See  Personal  Injuries. 

PLEADING. 

See  Contributory  Negligence. 
Negligence, 

POLIOB  PO^WTIR. 

See  Employers^  Liability  Acts. 

POSTED  NOTICES. 
•  See  Carriers  of  Passengers. 


See  Master  and  Servant. 

PREFERENTIAL  OLAIMS. 
See  Insolvency. 

PRESUMPTIONS. 

See  Carriers  of  Passengers. 
Connecting  Carriers^ 
Crossings. 

Death  by  Wrongful  Act. 
Fires. 

Master  and  Servant. 
Stock,  Injuries  to. 
Street  Railways. 
Trespassers. 

PRIVATE  OROSSINGS. 
See  Crossings. 

PRIVILEGE  TAX. 
See  Taxation. 

PROCESS. 

See  Foreign  Corporations. 

PROSPECTIVE  PASSENGER. 
See  Carriers  of  Passengers. 

PROVINCE  OP  COURTS. 

See  Railroads. 

PROXIMATE  CAUSE. 

See  Crossings. 

Master  and  Servant, 
Negligence, 
Personal  Injuries. 

PUBLIC  AID. 

See  Railroad  Aid. 

PUBLIC  LANPS. 

Indemnity  selections,   construc- 
tion of  federal  statute. 
Southern  Pacific  Railroad  Co. 

v.  United  States  of  America 

(U.  8.),  837. 


PUBLIC  JaAlSmB— Continued. 
Land  exempted    from    railroad 
land  g^rant  by  §   23  of  Act  of 
Congress  of   March  3, 1871. 
Southern  Pacific  Railroad  Com- 
pany   V.    United   States    of 
America  (U.  S.),837. 
Relocation  of  abandoned  mining 
claim  subject  to  railroad  right 
of  way  under  Colorado  statute. 
Bonner  v.  Rio    Grande  S.  R. 
Co.  (Colo.),  94. 
Right    to     perfect    title    after 
abandonment,    under   Oregon 
donation  act. 

Oregon     &   California     Rail- 
road   Company    v.    United 
States  (U.  S.)*  25. 
Selection    of   abandoned  lands 
by     railroad    as     lien    lands, 
under  Oregon  donation  act. 
Oregon  &  California  Railroad 
Company  v.   United  States 
(U.  S.),2S. 

PUBLIC  POLICY. 

See  Master  and  Servant. 

PUNITIVE  DAMAGES. 

See  Carriers  of  Passengers . 
Master  and  Servant. 
Personal  Injuries, 

RAILROAD  AID. 

After  a    railroad's  right  to  re- 
ceive    public    aid    previously 
voted,    and  for    which   a  tax 
had    been    levied,     has    been 
judicially       determined,      no 
issues  are  open  on  mandamus 
to    compel   collection   of    the 
tax,    except     as  to  the    form 
of     the     proceedings      which 
shall  be  directed. 
State  ex  rel.  Moore  v.  Board 
of  Com'rs  of  Clinton  County 
(Ind.),938. 
Authority  of  county  to  subscribe 
to  capital  stock. 
Board    of    Commissioners   of 
Wilkes    County    and    John 
H.      Johnson,    Sheriff    and 
Ex     Oflficio     Treasurer     of 
Wilkes  County,  Petitioners, 
V,    W.  N.    Coler  &  Co.  (U. 
S.),122. 
Enforcement    of    public   aid  as 
affected    by    scope    of   erro- 
neous decision. 

State  ex  rel.  Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind.),938. 

Judgment     reversing     decision 

of   board  of   county  commis- 
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RAILROAD  AID— Continued.        -RAXLBJOAI^B-Coniinued. 


sioners,    which    was    advene 
to  railroad    right    to   receive 
aid     previously     voted,     was 
conclusive  of  such  issue. 
State  ezrel.   Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind.),  938. 
Mandamus  would  lie  to  compel 
the  entry  of  a  new  order  direct- 
ing the  collection  of  the  tax, 
and  relator  was  not  reduced 
to  the  alternative  of  either 
appealing  from  a  second  order, 
or  else  ignoring  it  and  rely- 
ing on  the  first  as  still  in 
force. 
State  ex  rel.  Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind. ) ,  938. 
On  appeal  from  the  board  of 
county  commissioners,  a  tax- 
payer seeking  to  prevent 
collection  may  institute  man- 
damus proceedings  without 
again  petitioning  and  appeal- 
ing. 
State  ex  rel.  Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind.),  938. 
Right  of  taxpayer  to  maintain 
action   to    prevent    collection 
of  railroad  aid. 
State  ex  rel.  Moore  v.  Board 

of  Com'rs  of  Clinton  County 

(Ind. ) ,  938. 
The  fact  that  the  people  voted 
on  the  question  settled  the 
form  of  the  aid  to  be  extended ; 
and  it  was  properly  pleaded 
as  a  donation. 
State  ex  rel.   Moore  v.  Board 

of  Com*rs  of  Clinton  County 

(Ind.),  938. 

RAILROAD  GRANTS. 
See  Public  Lands. 

RAILROADS. 

See  Accidents  on  Track. 

Corporations. 

Electric  Railways. 

Foreign  Corporations. 

Insolvency, 

Leases  and  Running^Pow- 
ers. 

Real  Estate. 

Right  of  Way. 

Street  Railways. 

Streets  and  Highways. 

Witnesses. 
Courts    cannot    dictate    as     to 
choice  of    methods  of  opera- 
tion of  railroads. 


Norfolk    &     W.    Ry.    Co.   v. 

Cromer  (Va.),  371. 
Power  to  purchase  lines  already 
constructed,   construction     of 
charter. 
Central    Trust   Co.    of    New 

York  V.  Washington  County 

R.  Co.  (Me.),  883. 

RAILROADS  IN  STRBBT8. 

See  Accidents  on  Track. 
Stations  and  Depots. 
Stock  Yards. 
Abutters  could  not  enjoin  oper- 
ation of  road  on  viaduct. 
Dolan  V.  New  York  A  H.    R. 
Co.  (N.  Y.),  130. 

Damages. 

Railroad  not  estopped  by  its 
evidence  from  denying^  a 
dedication,  so  as  to  prevent 
or  mitigate  a  recovery  of 
damages  by  an  abutter. 
Hast  V.  Piedmont  A  C.  R. 
Co.  (W.  Va.),  108. 

Right  of  abutting  owners  to 
recover  where  station  honae 
occupied  more  of  street  than 
viaduct. 

Dolan  V.  New  York  A  H.  R. 
Co.  (N.  Y.),  130. 
Right  of    public    to  use  whole 

street. 

Southern  Ry.  Co.  v.  Crenshaw 
(Ala.),  817. 

RAILWAY  QRANT. 
See  Public  Lands. 

RBAL  ESTATE. 

Railroad  part  of  realty  in  which 
grantee  of  lessor  acquired  no 
interest. 

Bedford-Bowling  Green  Stone 
Co.  V.  Oman  (Ky.),  249. 

RBAL  PROPERTY. 

See  Injunctions. 

RBOEIVBRS. 

See  Liens. 
REOKLBBSNESS. 

See  Negligence. 

RBGUIiATIONS. 

See  Carriers  of  Passengers. 

RBMARKS  OF  OOX7N8BL. 

See  Personal  Injuries. 
Trial. 

REMOTE  DAMAQBS. 
See  Eminent  Domain. 
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BBMOVAIi  OF  OAUSB. 
See  Carriers  of  Passen'gers. 


See  Master  and  Servant. 

BBS  GBSTJB2. 

See  Carriers  of  Passengers. 
Master  and  Servant. 
Stocky  Injuries  to. 

MQHT  OP  \^AY, 

See  Eminent  Domain. 
Street  -Railways. 

Preatunptions  as    to  width  re- 
butted by  evidence  of  adverse 
use  of  a  portion  claimed  for 
twenty-five  years. 
Cedar  Rapids  Canning-  Co.  v. 

Burlington,  C.  R.  &N.Ry. 

Co.  (Iowa),  855. 

BOADBBD. 

See  Carriers  of  Passengers. 
BOADS. 

See  Street  Railways. 
BXTIjBS. 

See  Carriers  of  Passengers. 
Master  and  Servant. 

SAFB  PIJLOB  TO  WORK. 

See  Master  and  Servant. 

eOALPINa  TIOKBTS. 

See  Carriers  of  Passengers. 

800PB  OF  BMPLOYMBNT. 

See  Master  and  Servant, 
SBLF-OOUPLBBS. 

See  Employers*  Liability  Acts. 

8BPARATB  OOAOHBS. 

See  Carriers  of  Passengers. 
Constitutional  Law. 

8BBVANTS. 

See  Master  and  Set  vant. 
8IOK  PASSBNGBBS. 

See  Carriers  of  Passengers. 

SIGNAIiS. 

See  Accidents  on  Track. 
Animals. 
Crossings. 


SIZB  OF  FAMILY. 

See  Master  and  Servant. 

sijBbping    cab    oompa- 

NIB8. 

See  Carriers  of  Passengers. 
Taxation. 

80BBIBTY. 

See  Crossings. 

SPBOIAL  TBAINS. 

See  Carriers  of  Freight. 

SPBOUIiATIVB     DAMAGB8. 
See  Eminent  Domain. 

SPBBD. 

See  Crossings. 

SPUB  TBAOKS. 
Landowner  had  no  right  to  main- 
tenance of  extension  of  tracks 
over  private  lands. 
Schneider   v.     Knickerbocker 
Ice  Co.  (Wis.),  880. 

STATIONS  AND  DBPOTa 

Abutters  injured  by  reason  of 
obstruction  of  street  by  erec- 
tion of  freight  depot  entitled  to 
compensation  under  constitu- 
tional provisions  relating  to 
eminent  domain. 
Dennis  v.  Mobile  Sl  M.  Ry.  Co. 

(Ala.),  831. 
Mobile  &  M.  Ry.  Co.  v.  Den- 
nis (Ala.),  831. 
Company   not   entitled  to  have 
private  alley  kept  open  for  use 
of   the  public  in  going  to  and 
from    passenger    station,  be- 
cause of  its  use  for  such  pur- 
pose for  several  years. 
West  v.  Louisville  &  N.  R.  Co. 
(Ala.),  852. 
Remedies   where   obstruction  of 
street  near  property  by  erection 
of  freight  depot. 
Dennis  v.   Mobile  &  M.    Ry. 

Co.  (Ala.),  831. 
Mobile  Sl  M.  Ry.  Co.   v.  Den- 
nis (Ala.),  831. 

STATUTES. 

See  Constitutional  Law. 

Employers*  Liability  Acts. 

STOOKHOLDBBS. 

See  Mortgages. 

STOCK,  INJUBIBS  TO. 
Contributory  Negligence. 

Insufficiency  of  evidence. 
Ensley  v.  Detroit  United  Ry. 
(Mich.),  452. 
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STOCK,  INJURIES  TO- Con- 
tinued, 

'  Could  not  be  assumed,  as  matter 
of  common  knowledg^e,  that 
street  car  could  have  been 
stopped  within  certain  dis- 
tance. 

Kotila    z/.    Houg-hton    County 
St.  Ry.  Co.  (Mich.),  808. 
Duty  to  carry  headlight,  instruc- 
tion. 

Ensley  v.  Detroit  United  Ry. 
(Mich.),  452. 

Evidence. 

Circumstantial  evidence  aided 
by  presumption  of  negli- 
gence. 

Central  of  Georgia  Ry.  Co. 
V.  Dozier  (Ga.),  463. 
Declaration  of  motorman,  made 
as  car  struck  cow,  that 
**There,  that  is  running 
without  a  headlight,"  as  res 
gestae. 

Ensley  v,  Detroit  United  Ry. 
(Mich.),  452. 
Presumption     of     negligence 
from    accident    rebutted    by 
testimony  of  trainmen. 
Seaboard    Air-I/ine    Ry.    v. 
Walthour  (Ga.),  18. 
Liability  for  killing  stock  unlaw- 
fully at  large. 

Seaboard  Air-Line  Ry.  v.  Col- 
lier (Ga.),  702. 
Presumption  of  negligence  from 
accident. 

Baker  v,  Roanoke  &  T.    R.  R. 
R.  (N.  Car.),  734. 
Question    for  jury    where    pre- 
sumption of  negligence  from 
accident  and  evidence  tending 
to  show  absence  of  negligence. 
Baker  v,  Roanoke  &  T.  R.  R. 
R.  (N.  Car.),  734. 

STOOK  YARDS. 

See  Nuisances, 

STOP,   LOOK  AND  LISTEN. 
See  Crossings, 

STRBBT  RAIL^WAYS. 
See  Accidents  on  Track, 
Carriers  of  Passengers, 
Crossings, 
Electric  Railways, 
Employers*  Liability  Acts, 
Railroads  in  Streets, 
Stock,  Injuries  to. 
Taxation, 
Tickets  and  Fares, 

Abutter  entitled  to  compensa- 
tion for  injuries  from  con- 
struction of  elevated  railway. 


STRUBT  RAILWAYS— CVm/'^. 

Aldis  V,  Union   Elevated  R. 
Co.  (111.).  875. 

Abutter  entitled  to  compensa- 
tion for  injury  to  his  private 
crossing  over  highway  from 
construction  of  street  railway. 
Georgetown  &  Lexington 
Traction  Co.  v,  Mulholland 
(Ky.),  871. 

Abutter  not  entitled  to  compen- 
sation because  of  change  of 
grade  of  highway  for  use  of 
street  railway,  where  the 
change  of  grade  is  with  the 
consent  of  the  plank  road  com- 
pany owning  the  street,  and 
of  the  township. 
Austin  V,  Detroit,  Y.  A  A.  A. 
Ry.  (Mich.),  862. 

Abutter  not  entitled  to  compen- 
sation for  change  of  highway 
grade  for  use  of  street  railway 
company  merely  on  the  ground 
that  the  railroad  is  con- 
structed on  his  side  of  the 
highway. 

Austin  V.  Detroit,  Y.  &  A.   A. 
Ry.  (Mich.),  862. 

Abutter  not  entitled  to  compen- 
sation for  injuries  from  re- 
moval of  fences  in  order  to 
construct  street  railway. 
Georgetown  &  Lexington 
Traction  Co.  v,  Mulholland 
(Ky.),871. 

Abutter's  right  to  recover  for 
injuries  from  construction  and 
maintenance  of  elevated  rail- 
way hot  affected  by  fact  that 
it  did  not  constitute  an  addi- 
tional servitude. 
Aldis  V,  Union  £^levated  R. 
Co.  (111.),  875. 

Abutter,  whose  half  of  the  road 
was  not  touched  by  tracks, 
could  not  enjoin  construction 
of  railroad  beyond  the  center, 
on  the  other  side. 
North  Pennsylvania  R.  Co.  v. 
Inland  Trac  0>.  (Pa.),  823. 

Allegation  that  street  car  col- 
lided with  rear  end  of  wagon 
is  supported  by  evidence  that 
the  car  collided  with  its  rear 
wheel. 

Schaf  stette  v.  St.  Louis  Sl  M. 
R.  R.  Ck>.  (Mo.),  715. 

Appeal  from  order  of  court  ap- 
pointing viewers,  etc. ,  where 
petitioner  seeks  to  complete  its 
circuit  by  acquiring  right  to 
use  tracks  of  another  company. 
Petition  of  Philadelphia,  M. 
&  S.  St.  Ry.  Co.  (Pa.),  677. 
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As     railroads,    application     of 
Pennsylvania  statutes. 
City  of  Philadelphia  v,  Phila- 
delphia Traction  Co.   (Pa.), 
951. 
Care  due  pedestrians  with   re- 
spect to  appliances  for  stop- 
ping"  cars. 

Mock  V.  lyos  Angeles  Traction 
Co.  (Cal.),  815. 
Company  organized  under  stat- 
ute not  estopped  to   deny    its 
constitutionality    in    attempt- 
ing to  confer  right  on  another 
company  to  use  its  tracks. 
Petition  of  Philadelphia,  M.  A 
8.  St.  Ry.  Co.   (Pa.),  677. 
Company,    under     its    charter, 
could  not  be  required  to  pay  for 
repaying    with   new   kind    of 
material. 

City  of  Williamsport  v.  Wil- 
liamsport  Pass.  Ry.  Co. 
(Pa.),  841. 

Contributory  Negligence. 

Care  required  of  cyclist. 
North  Chicago  St.  R.  Co.  v. 
Cossar  (111.),  796. 
Cyclist's  failure  to  turn  out 
sufficiently  from  street  car 
proximate  cause  of  collision 
with  conductor,  who  had 
alighted. 

North  Chicago  St.  R.  Co.  v, 
Cossar  (111.),  796. 
Driving  on  street  car  track  is 
not,  as  matter  of  law. 
Schafstette  v.  St.  Louis  &  M. 
R.  R.Co.  (Mo.),  715. 
Duty  of  cyclist    to  *tnrn    out 
when  approaching  street  car 
conductor  who  had  alighted 
in  the  discharge  of  his  du- 
ties. 

North  Chicago  St.  R.  Co.  v. 
Cossar  (111.),  796. 
Instructions  as  to  eflfect  of. 
Schafstette  v,  St.  Louis  A 
M.  R.  R.  Co.  (Mo.),  715. 
Negligence  in  allowing  cow  to 
be  at  large,  and  great  speed 
of  car  down  grade,  where  it 
was  not  shown  that  car  could 
have  been  checked  in  time. 
Kotilat/.  Houghton  County 
St.  Ry.  Co.  (Mich.),  808. 
No  defense  where  negligence 
after  discovery  of  plaintiff's 
peril. 

Floyd    V.    Paducah  Ry.    A 
Light  Co.  (Ky.),713. 
Duty  of  motorman  to  avoid  col- 
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lision  with  vehicle  on  track. 
Schafstette  v.  St.  Louis  A  M. 

R.  R.  Co.  (Mo.).  715. 
Duty  of  motorman    to  look  out 
for  other  vehicles. 
Adams  v.  Camden  A  Suburban 

Ry.  Co.  (N.  J.),  790. 
Duty  to  look  out  for  trespassers. 
Floyd  V,  Paducah  Ry.  A  Light 

Co.  (Ky.),  713. 
Electric  railway  not  additional 
servitude  on  highway. 
Georgetown       A     Lexington 

Traction  Co.  v.  Mulholland 

(Ky.),871. 

Evidence. 
Error    in     asking   motorman 
within   what  distance  "he" 
could  have  stopped  the  car 
cured  by  his  answer. 
Schafstette    v.  St.  Louis  A 
M.  R.R.  Co.  (Mo.),  715. 
Harmless  error  in  refusing  in- 
struction relating  to  cause  of, 
and     liability    for,    collision, 
requested   by   defendant,  em- 
bracing only  converse  of  prop- 
osition in  instruction    given. 
Schafstette  v,  St.  Louis  A  M. 
R.  R.  Co.  (Mo.),  715. 
Instruction  making  it  a  question 
whether     motorman      should 
have   seen  vehicle  on    track, 
where  view  was  unobstructed 
for  a  great  distance,  properly 
refused. 

Schafstette  v.  St.  Louis  A  M. 
R.  R.  Co.  (Mo.),  715. 
Insufficiency  of  evidence  to  show 
impossibility  of  carrying  out 
contract  to  build  street  railway. 
Borough     of      Montooth      v, 
Brownsville  Ave.  St.  Ry .  Co. 
(Pa.),  889. 
Laws  1889,  p.  161,  c.   178,  {  2, 
granting  special  charter,  and 
requiring  route  to  be  laid  out 
by  selectmen,  not  repealed  by 
Laws  1895,  p.  367,  c.  27. 
Lenoiz  v,  Dover,  S.  A  R.  St. 
Ry.  (N.  H.),  105. 
Location  of  route  by  selectmen, 
not  recorded,  conferred  no  au- 
thority to  occupy  streets,  un- 
der N.  H.  Pub.  St.  1901,  c.  45. 
Lenoiz  v.  Dover,  S.  A  R.  St. 
Ry.  (N.  H.),  105. 
Narrowness  of  street  no  defense 
to  action  for  breach  of  contract 
to  build  street  railway. 
Borough    of    Montooth    v. 
Brownsville  Ave.  St.  Ry.  Co. 
(Pa.),  889. 
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Not  additional  servitude. 
Anatin  p.  Detroit,  Y.  &  A.  A. 
Ry.  (Mich.), 862. 
Ordinary  care  mnst  be  naed  by 
motorman    to  avoid  collision 
with  vehicle. 

Schafstette  v.  St.  lK>tiis  &  M. 
R.  R.  Co.  (Mo.),  715. 

Presumptions  of  township's 
consent  where  highway  grade 
is  changed  for  use  of  street 
railway  without  objection. 
Austin  V,  Detroit,  Y.  A  A.  A. 
Ry.  (Mich.),  862. 

Right  of  landowner  to  protect 
his  land,  by  injunction,  to  cen- 
ter of  road,  frp^  burden  of 
street  railway  tracks,  where 
neighbors  on  opposite  side 
have  consented  to  use  of  land 
by  company. 

North  Pennsylvania  R.  Co.  v. 
Inland  Traction  Co.  (Pa.), 
823. 

Right  of  others    to  use  street 

railway  tracks. 

Adams  7/.  Camden  &  Subur- 
ban Ry.  Co.  (N.  J.)»  790. 

McFarland  v.  Consolidated 
Traction  Co.  (Pa.),  673. 

Stop,  Look  and  Listen. 

Instruction  as  to  contributory 
negligence  in  driving  on 
track  when  car  was  five  hun- 
dred feet  distant  properly 
refused  as  not  warranted  by 
the  evidence. 

Schafstette  v,   St.   Irouis  & 
M.  R.  R.  Co.  (Mo.),  715. 

Street  car  entitled  to  right  of 
way. 

Schafstette  v.  St.  Lrouis  A.  M. 
R.  R.  Co.  (Mo,),  715. 
Traction     motor     company      a 
street    railway  when   exercis- 
ing street  railway  franchises. 
City  of  Philadelphia  v.  Phila- 
delphia  Traction  Co.  (Pa.), 
951. 
Unconstitutional     statute    pur- 
porting to  confer  right  to  use 
tracks  of  another  company. 
Petition  of    Philadelphia,  M. 
&  S.  St.  Ry.  Co.  (Pa.),  677. 
Valid  defense  in  action  for  in- 
juries from  removal  of  abut- 
ter's     fences    in      order      to 
construct  street  railway. 
Georgetown       A     I/ezington 
Traction  Co.   v,  Mulholland 
(Ky.).  871. 


STRBBTS  AKD  HIGHWAYS. 

See  Railroads  in  Streets, 

Acceptance  of  dedicated  land. 
Hast  V.  Piedmont  A  C.  R.  Co. 
(W.  Va.),108. 
Act  of  railroad  attorney  in  ad* 
vancing  evidence  did  not  estop- 
company  from  denying  dedi' 
cation. 

Hast  V.  Piedmont  A  C.  R.'  Co. 
(W.  Va.),  108. 
Dedication  by  railroad  company,, 
how  made. 

Hast  V,  Piedmont  A  C.  R.  Co. 
(W.  Va.),  108. 
Power  of  corporation  to  dedicate 
land  for  street  purposes. 
Hast  V,  Piedmont  A  C.  R.  Co. 
(W.  Va.),  108. 
Sufficiency  of  evidence  to  show 
intention  of  railroad  company 
to  dedicate  land  for  street  pur- 
poses. 

Hast  V.  Piedmont  A  C.  R.  Co. 
(W.  Va.),108. 

STRUOTURBS      NEAR 
TRAOK. 

See  Master  and  Servant, 
BUBSTIT  U  TBS. 

See  Master  and  Servant, 

SUIOIDB. 

See  Personal  Injuries. 

SUMMONS. 

See  Foreign  Corporations,. 

SUPPORT. 

See  Death  by  Wrongful  Act.. 

SWITCH  TRAOEZS. 
See  Injunctions, 

TAXATION. 

Act  April  21,  1858,  of  Pennsyl- 
vania, providing  for  taxation 
of  certain  railroad  real  prop- 
erty in  Philadelphia,  ap- 
plicable to  traction  motor 
companies. 

City  of  Philadelphia  v.  PhUa- 
delphia  Traction  Co.  (Pa.), 
951. 
Authority  of  legislature,  to  dele- 
gate   its  authority  to  munici- 
pality, to  impose  tax  on  rail- 
road property. 

City  of  Philadelphia  v.  Phila- 
delphia Traction  Co.  (Pa.), 
951. 
Privilege  tax  on  « sleeping  car- 
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companies,     constittitioiialitj 

of  statute. 

Pullman     Company    v,    Wirt 
Adams  (U.  8.),  2. 
Railroad  property,  what  may  be 

taxed. 

City  of  Philadelphia  v.  Phila- 
delphia Traction  Co.  (Pa.), 
951. 

TBNDBB  OF  F  ABB. 

See  Carriers  o/ Passenj^ers, 

TBNDER8. 

See  Employers*  LiadilUy  Acts. 

TICKETS  AND  FARBS. 

See  Carriers  of  Passengers, 

Kditor  riding^  on  pass  issued  in 
violation  of  law  could  not  re- 
cover for  injuries,  be  and  the 
railroad  being  in  pari  delicto. 
McNeill  V.  Durham  &  C.  R. 
Co.  (N.  Car.),  285. 
Limited  tickets,  passenger  not 
bound  by  printed  conditions  to 
which  his  attention  has  not 
been  called. 

Norman  v.  Southern  Ry.  Co. 
(S.  Car.),  307. 
Passenger  not  bound  to  examine 
transfer  ticket. 

Memphis  St.  Ry.  Co.  v.  Graves 
(Tenn.),  505. 
Pass  issued  to  editor  publishing 
railroad  schedule  issued  in  vio- 
lation of  law  against  dis- 
crimination. 

McNeill   V.   Durham  &  C.   R. 
Co.iN.  Car.),  285. 
Right  to  pay  fare  in  cash. 
Ford  V,  East  Louisiana  R.  Co. 
(La.),  229. 
Street  railway  bound  by   fran- 
chise fixing  rate. 
Vining  v.  Detroit,  Y.  A.  A.  & 
J.  Ry.  (Mich.),  120. 

TRAOK8. 

See  Master  and  Servant. 

TBAOTION  MOTOR  COMPA- 
NIES. 

See  Street  Railways, 

TRAIN  DI8PATOHER8. 
See  Fellow  Servants, 

TRANSFER  OF  SERVICES. 
See  Master  and  Servant, 

TRANSFERS. 

See  Carriers  of  Passengers, 
Tickets  and  Fares, 

8  R  R  R-64 


TRESPASSERS. 

See  Carriers  of  Passengers, 
Licensees, 
Street  Railways, 
Authority  of  brakeman  to  eject 
from  train. 

McKeon  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  375. 
Care   due     children    on     depot 
grounds  without  the    knowl- 
edge of  employees. 
Nashville,  C.  &    St.   L.    Ry. 
Co.  V,  Priest  (Ga.),  463. 
Care   due    trespasser   on    track 
after  discovery  of  his  peril. 
Wilmurth's  Adm'r  v.  Illinois 
Cent.  R.  Co.  (Ky.),  762. 
Duty    to     boy    trespasser     on 
train. 

Harris  v.   Southern    Ry.   Co. 
(Ky.),  753. 
Duty  to  trespasser  on  train. 
Illinois  Cent.  R.  Co.  v,  Leiner 
(III.),  740. 
Liability  depending  upon  exist- 
ence of  negligence  after  dis- 
covery of  plaintiff's  peril. 
Myers  v,  Boston  &  Maine  R. 
R.  (N.  H.),737. 

Liability  for  death  of  trespasser 
on  train  depended  upon  exist- 
ence of  wanton  or  reckless 
conduct  of  trainmen. 
Myers  v,  Boston  &  Maine  R. 
R.  (N.  H.),  737. 

Liability  for  injury  to  boy   vol- 
untarily    assisting    trainmen 
before  he  alighted  from  mov- 
ing train  at  their  direction. 
Harris  v.   Southern  Ry.     Co. 
(Ky.),   753. 

Liability    for    reckless    act     of 
brakeman    in    ejecting     tres- 
passer from  moving  train. 
McKeon  v.  New   York,  N.  H. 
&  H.  R.  Co.  (Mass.),  375. 

Not  liable  for  injury  to  child  tres- 
passing on  depot  grounds,  in 
absence  of  gross,  willful,  or 
wanton  negligence. 
Nashville,  C.  A  St.  L.  Ry.  Co. 
V,  Priest  (Ga.),  463. 

Presumption  that  trespasser  on 
engine  will  alight  at  safe  place. 
Myers  v,  Boston  &   Maine  R. 
R.  (N.  H.).737. 

Sufficiency  of  evidence  of  negli- 
gence after  discovery  of  peril. 
Wilmurth's  Adm'r   v,  Illinois 
Cent.  R.  Co.  (Ky.),  762. 

Sufficiency  of  evidence  of  wan- 
ton and  willful  conduct,  in  ac- 
tion for  death  of  treapatser  on 
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train  resulting  from  collision. 
Illinois  Cent.  R.  Co.  v.  L,einer 
(111.),  740. 

TRIAL. 

See  Personal  Injuries. 
Witnesses. 

Statement  of  counsel,  as  to  settle- 
ment of  claim  for  death  result- 
ing from  same  accident, 
rendered  not  prejudicial  by  in- 
struction. 

Greenfield  v.  Detroit  &  M.  Ry. 
Co.  (Mich.),  271. 

TRIAL  BY  JURY. 

See  Constitutional  Law. 

UNDBRGRADB  OROSSINQS. 
See  Crossings. 

UNLAWFULLY  AT  LARGB. 
See  Stock f  Injuries  to. 

UNLOADING  OARS. 

See  Licensees. 

UPSBT  PRIOB. 
See  Mortgages. 

VIOB  PRINOIPALS. 
See  Fellow  Servants. 

VOLUNTEERS. 

See  Master  and  Servant, 
Trespassers. 

WAGES. 

See  Master  and  Servant. 

WANTONNESS. 

See  Accidents  on  Track. 
Crossings. 

WARNINGS. 

See  Carriers  of  Passengers. 

WATCHES. 
See  Crossings. 


W^ATBR    AND   WATBR- 
OOUR8BS. 

Railroad  company  not  liable  for 
obstruction  of  its  ditch  by 
dirt  falling  from  its  embank- 
ment, under  Bums'  Rev.  St. 
1901,  i  5153,  subd.  5,  requiring 
railroads  to  restore  streams 
across  which  their  lines  are 
built,  in  absence  of  willfulness 
or  neg'lig'ence. 

Cleveland,  C,  C.  A  St.  r#.  Ry. 
Co.    V.  Wisehart  (Ind.)t  86. 

WHEELMEN, 
See  Crossings. 

WHEELS. 

See  Carriers  of  Passengers • 

Question  for  jury  whether  defect 
in  car  wheel  was  an  element 
in  causing  derailment. 
Greenfield  v.  Detroit  &  M.  Ry. 
Co.  (Mich.),  271. 

WHO  ARE  PASSENGERS. 

See  Carriers  of  Passengers* 
Tickets  and  Fares. 

WILLFULNESS. 
See  Crossings. 

WITNESSES. 

See  Accidents  on  Track. 
Eminent  Domain. 

Credibility  of  employees. 
Seaboard    Air-Line     Ry.     v. 
Walthour  (6a.),  18. 

Evidence  that  defendant  gave 
free  transportation  to  his 
witnesses  and  paid  their  ex- 
penses was  admissible,  in 
action  for  ejecting  passenger. 
Moore  v.  Nashville,  C.  A.  St. 
L.  Ry.  (Ala.),  767. 

WRONGFUL  DEATH. 

See  Death  by  Wrongful  Act. 


iiiiiiniHliiii 

3  tlD5  01.3  lit  177 


